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CASES 


CASES 

ARGUED  AND  DETERMINED  17^0. 

IN  TUX 

COURT  OF  KINGS  BENCH, 

IN 

Michaelmas  Term, 

In  the  Thirty-first  Year  of  the  Reign  of  George  III. 


Regula  GeneraUs.  JT  IS  ORDERED,  That  the  Clerk  of  the 

-^  Rules  of  this  Court  shall,  for  the  future, 
keep  a  Book,  in  which  shall  be  entered  all  the  Rules  which,  from 
Time  to  Time,  shall  be  delivered  out  in  Ejectments,  instead  of  the 
present  Book,  containing  a  List  of  the  Ejectments  moved;  in 
which  Book  shall  be  mentioned  the  Number  of  the  Entry,  the 
County  in  which  the  Premises  lie,  the  Names  of  the  nominal 
Plaintiff,  the  first  Lessor  of  the  Plaintiff  (with  the  Words  "  and 
others,"  if  there  be  more  than  one>,  and  also  the  Name  of  the 
cafiual  Ejoctor.  And  it  is  further  ordered,  That  unless  the 
Rule  of  Judgment  shall  be  drawn  up  and  taken  away  from  the 
Office  of  the  Clerk  of  the  Rules  within  Two  Days  after  the  End 
of  the  Term  in  which  the  Ejectment  shalt  be  moved,  no  Rule 
shall  be  drawn  up  or  entered  in  the  Book,  nor  j»hall  any  Proceed- 
ings be  had  in  such  Ejectment. 


Johnson  against  Bann.  mjnesday, 

TTTin  •  1  •    1  /•       »  Nov»lQih, 

HIS  action,  which  was  brought  to  recover  a  wager  of  51.  on 

the  event  of  a  horse-race,  was  tried  at  the  lust  Chester  assizes;  Gn,  %.  e.  19. 
when,  it  appearing  that  the  bet  had  been  made  on  a  horse-race  prohibited^ 
for  a  smaller  sum  than  50/.  it  was  objected  by  the  defendant's  coun-  a°|iJ^Xr"«ike 
sel  that,  as  the  subject  of  the  Wairer  was  ilteizal,  the  waser  itself  was  than  50/.  no 

.        ,  •'  O        .  °  °  .    .  action   to  reco- 

rd in  law ;  and  the  Chief  Justioe  of  Chester  being  of  that  opinion,  vtr  a  wager  on 

Mkiaited  the  plaintiff.  be  Vp^ned!'* 

Vol.  IV.  B  Leicester  [6 T. R. 49yl 


CASES  IN  MICHAELMAS  TERM, 


1790. 


Johnson 
agaaut 
Bann. 


Leicester  now  moved  to  set  aside  the  nonsuit;  contending,  thai 
as  it  was  now  determined,  in  Good  v.  EUlUt  (a)^  that  wagen 
in  general  were  legal,  unless  in  scnne  particular  excepted  cases ; 
and  as  this  wager  did  not  come  within  either  of  those  exceptions, 
the  action  might  be  supported.  It  is  there  said  (b)  that  a  wagei 
is  legal,  unless  it  tend  to  a  breach  of  the  peace,  or  to  immoralityi 
or  unless  it  affect  the  interest  and  feelings  of  a  third  person,  o] 
expose  him  to  ridicule,  or  libel  him,  or  unless  it  be  against  sound 
policy:  now  this  wager  is  not  void  on  either  of  those  grounds 
But 

Per  Curiam.  It  is  sufficient,  without  adverting  to  cases,  to  saj 
that  the  horse-race  itself  is  prohibited  by  statute  (c) ;  and  as  th< 
race,  which  is  the  subject  of  the  wager,  is  illegal,  so  also  i&  th< 
wagei^  Rule  refused. 


(«)  Ante,  3  vol.  693.  W  695. 


{e)  13  Gm.  t.  «.  19.  /.  a.' 


Friday^ 

N99.  laclk 

Houses,  bnik 
on  Itnds  cm- 
binkedfrom 
the  Thmmest 
in  punuance  of 
7  Gw.  3.  «.  37. 
which  vests 
those  lands  in 
the  owners,  free 
from  taxes,  are 
not  liable  to  be 
•ssessed  to  the 
general  land* 
tax  imposed  by 
97  Gi9.  3.  tfaio' 
•iich  act  is  con- 
ceived in  gene- 
ral  terms,  and 
is  subsequent  in 
point  of  time 
to  the  act 
creating  the 
exemption. 
[8  T.  R.  468.] 


Williams  against  Puitciiard. 

npRESPASS  for  taking  the  plaintiff's  goods.  Plea  the  genera 
issue.  At  the  trial  at  Guildhall^  at  the  Sittings  after  las 
Easter  Term,  before  Lord  Kenyan^  the  jufy  found  a  verdict  fo 
the  plaintiff,  subject  to  the  opinion  of  this  Court,  on  the  following 
case: 

The  plaintiff's  dwelling-house  stands  on  the  ground  which  wa 
formerly  part  of  the  ground  and  soil  of  the  river  Thames^  enclose 
and  embanked  in  pursuance  of  7  Geo.  S.  c.  ST.  and  paying  th 
quit-rent  imposed  by  that  statute,  which  was  passed  <*  for  complet 
ing  the  bridge  across  the  river  Thames^^  &c  The  house  was  bull 
thereon  after  the  making  of  the  embankment.  The  defendant  ws 
regularly  assessed  in  respect  of  his  house  to  the  land-tax,  under  th 
land-tax  act,  27  Geo.  d ;  and  for  nonpayment,  the  defendant  dis 
trained  in  the  regular  way.  The  plaintiff,  at  the  time  of  the  assesi 
meitt  and  distress,  was  neither  the  owner  nor  proprietor  of  tb 
ground  whereon  his  house  is  erected ;  but  he  occupied  the  house  c 
tenant  only. 

Thb  case  was  argued  in  last  Trinity  Term,  by  Willittms  for  tl 

plaintiff,  and  by  Lowes  for  the  defimdant.    The  C!oiirt  took  time  t 

coQsider  of  the  question ;  and  now 

Lot 
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Lord  Kevton,  Cb.  J.  deUvered  the  opinion  of  the  Court .                1 790. 
TTus  qneidon  depoids  on  the  emosition  of  the  statute  7  Geo*  S.  *" ' 

*  1.11.1  1  .  rwT,  ,.   A  WlLLIAMl 

e.  S7.  <<  for  completing  the  bridge  across  the  river  Thames^    &c.       agaim^ 
tbe5ist  section  of  which  (after  enabling  private  persons  to  en-     **^^"^*®' 
close  and   embank  at  their  own  expense,  under  the  direction  of 
t&e  Major,  &c.  of  L/mdon)  enacts,  that  ^^  the  ground  and  soil  of 
^  the  said  river  so  to  be  inclosed  and  embanked  in  the  front  of 
"  every  such  respective  wharf  or  ground  should  vest,  and   the 
^  same  was  thereby  vested  in  the  owner  or  owners,  proprietor 
"  or  proprietors,  of  such  adjoining  wharf  or  ground,  according 
^  to  his,  her,  or  their  respective  estates,  trusts,  or  interests  therein, 
^^Jree  from  aU  taxes  and  assessments  whatsoever"     And  the  ques- 
tion is,  Whether  tlus  house,  which  has  been  built  on  soil  reco- 
vered from  the  river,  be  liable  to  be  assessed  to  the  land-tax  levied 
ander  an  act  passed  since  that  time?     It  cannot  be  contended 
that  a  subsequent  Act  of  Parliament  will  not  controul  the  pro- 
visions of  a  prior  statute,  if  it  were  intended  to  have  that  ope- 
ration; but  there  are  several  cases  in  the  books  to  shew,  that 
where  the  intention  of  the  Legislature  was   apparent,   that  the 
subsequent  Act  should  not  have  such  an  operation,  there,  even 
though  the  words  of  such  statute,  taken  strictly  and  grammati- 
caUy,  would  repeal  a  former  Act,  the  Courts  of  Law,  judging  for 
the  benefit  of  the  subject,  have  held,  that  they  ought  not  to  receive 
Mch  a  construction.      In   Bro.  tit.   "  Parliament"    52,   is   this 
ptssage,  <^  where  a  statute  is  that  the  merchant  shall  import  bul- 
''Ibnoftwo  marks  for  every  sack  of  wool  exported;  and  then 
^'  another  statute  was  made,  that  the  merchant  should  not  be 
^  chained  unless  for  the  ancient  custom  only,  this  does  not  repeal 
**  the  first  statute.     FL  Causam^  ib.  4.  Ed.  4.  12."     And  the  rea- 
son is,  that  it  clearly  was  not  the  intention  of  the  Legislature  that 
it  should  have  that  efiect.     So  here,  though  (strictly  speaking) 
the  land-tax  is  an  annual  statute,  and  the  words  of  the  land-tax 
Kt,  which  was  passed  in  the  27th  year  of  this  reign,  are  general 
aid  nifficiently  large  to  subject  these  lands  to  the  pajonent  of  the 
ttx  in  question ;    yet,  as  the  land-tax  is  one  of  the  ways  and 
iKtns  for  raising  the  supplies  every  year,  and.  is  now  become 
Fvtof  the  constant  resources  of  the  country,  the  Legislature,  in 
P>nig  the  27  Geo.  S.  could  not  intend  to  repeal  the  provisions' 
tf  the  7  Geo*  S.  which  exempted  these  lands  from  the  land-tax. . 
Coaadering  then  that  the  Legislature  did  not  mean  to  repeal  this 
pvtofthe  7  Gfo.  S;  considering  also  that  this  precise  question  ^ 

B2  has 
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1 790.       has  been  already  determined  (a),  we  think  ourselves  warranted  in 
saying,  that  the  plaintiff  is  not  liable  to  be  assessed  to  the  land- 


WlLLMMS 

agatjia       tax  in  respect  of  his  house. 


PftlTCUARD. 


Fostea  to  the  plaintiff  (&)• 


(■?)  In  Tirraway  V.   Cotutjiie,  E,  20  G.  3.  this  very  question  was  decided  on  a  speciii 
case  reserved. 

(^)  See  the  next  case,  and  post.  S.  468. 


^"^^y*  Eddington  against  Borman  Ca\ 

Nov.  12th.  ^  ^   ^ 

Houses  built       T  N  trover  for  goods,  a  verdict  was  taken  for  the  plaintiff,  subjcc 

S?nked  from  ^^  ^^  opinion  of  this  Court  on  the  following  case: 

the  Tbamet'm         Th^  plaintiff  is  an  inhabitant  and  occupier  of  a  dwelling  house 

pursuance  of  ^  •  1        /•  ^  . 

the  7  0.3.^.37.  situate  in  the  parish  of  5/.  Anne^  Blackfriars^  in  the  ward  o 
tobcass«$ed  Farringdoti  Within^  in  tlie  city  of  London^  which  stands  on  thi 
to  rates  made      ground  which  was  formerly  part  of  the  ffi'ound  and  soil  of  thi 

under  the  nth     ^  ,  "^     *  ^     ^ 

of  G.  3.  e.  29.  river  Thames^  inclosed  and  embanked  in  pursuance  of,  and  pay 
^     •    •-*    -J    ing  the  quit-rent  imposed  by  the  Act  7th  Geo.  3.  c.  37;  whicl 

house  was  built  thereon  after  the  making  of  the  said  embankment 
The  defendant  regularly  distrained  the  Jjlaintiff's  jgoods  for  no 
paying  a  rate  made  under  the  11  Geo.  3.  c.  29  intitul^,  '*  An  ac 
^^  for  Consolidating,  extending,  and  rendering  more  effectual  thi 
powers  granted  by  several  acts  of  parliament,  for  making,  en 
larging,  amending,  and  cleansing  the  vaults,  drains,  tod  sewer 
'^  witliin  the  city  of  Londony  and  for  paving,  cleansing,  anc 
"  lighting  the  streets,"  &c.  The  former  occupier  of  the  plain 
tifTs  house,  which  was  occupied  only  for  a  short  time  before  tht 
year  1788,  was  assessed  to  and  paid  the  poorVrate,  as  also  thi 
house-tax,  commutation-tax,  consolidated-rate,  church-rate,  tythes 
watch,  and  orphanVtax;  and  the  present  occupier  has,  in  lik 
manner,  been  assessed  to,  but  has  resisted  the  payment  of  all  sucl 
rates,  upon  the  gronnd  of  his  being  exempt  therefrom  by  th* 
7  Geo.  3.  c.  37.  The  plaintiff's  house  has  been  regularly  asscssc< 
to  the  land-tax;  but  the  payment  thereof  has  been  resisted,  and  i 
now  in  litigation.  The  street,  place,  or  square,  in  which  th* 
plaintiff's  bcHiseis  situate^  has  been  regularly  paved,  cleansed,  an< 
lighted  by  the  commissioners  under  the  authority  of  the  act  of  th 
1 1  Geo.  3w 
Lndertj  for  the  plaintiff,  said,  that  the  plaintiff's  exemption  froc 

(«)  See  tW  ftecedinf  que. 

th 
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the  rate  in  question  followed,  of  course,  from  the  determination        1 790. 

of  the  preceding  case,  by  which  he  is   entitled   to   be  exempted     ""^ • 

Irom  the  land-tax ;   for  by  srct.  41,   the  assessments  are  directed      ^V^^iilZ^^ 
to  be  made  upon  occupiers  of  land  and  houses,  &c.  "  And  who,      I^or->*an. 
^  bf  the  kws  novr  in  being,  are  or  shall  be  liable  to  be  rated 
"  towards  the  relief  of  the  poor,  such  rates  to  be  ascertained  by  the 
**  rates  at  which  such  lands^  liouses^  S^c.  shall  be  assessed  towards  the 
**  land-tax.^*     As,  therefore,  the  plaintiff  is  exempted,  from  the  land- 
tax,  he  is  also  necessarily  exempted  from  this  tax^  "which  is  to  be  as- 
certained  by  the  assessment  to  the  land-taXf  under  the  positive  words  of 
the  above  clause. 

Mingat/^  contra.     These  rates  are  personal;   and   therefore  do 
not  depend  on  the  land-tax :   for  though  the  land  itself  be  not 
chargeable  to  the  land-tax,  yet  the  persons  who  inhabit  the  houses 
built  on  that  land  are.      They  ail  derive  a  benefit  under  the 
li  Geo,  3.  for  iigfattng  and  paving  the  streets.      If  the  case  of  « 

Williamsr.  Pritchard  had  received  a  different  determination,  it 
would  have  fixed  this  plaintiff's  liability;  but  it  does  not  follow 
that,  because  the  land  is  exempted  from  the  land*tax,  the  occu- 
piers are  not  liable  to  those  taxes  which  are  imposed  in  respect  of 
the  persons. 

Lord  Kenton,  Ch.  J.    This  quetition  seems  concluded  by  the 

last  case.     In  that  the  difficulty  arose  fro^l  th^  circumstance  of  tlie 

land-tax  being  an  annual  act ;  and  that  the  act,  under  which  the 

distress  was  taken,  was  passed  subsequent  to  the  statute  containing 

the  exemption*     But  this  act  of  parliament,  in  describing  the  per- 

lOQs  ^cbo  are  liable  to  be  rated,  refers  to  the  poor-rates,  which  have 

existed  ever  since  EiizabetV%  time,  as  well  as  to  the  land-tax.     Nor 

tt  there  any  foundation  for  the  argument,  that  the  occupiers  of 

Inusei  are  liable,  though  the  lands  be  exempted.     I'he  stat.  7  Geo. 

3.  c.  37.  enacts,  that  the  lands  to  be  enclosed  and  embanked  shall 

▼est  in  the  owner,  Sec.  ^  fru  from  all  taxes  and  assessments  vohatso^ 

^  ever!*    I^  then,  the  lands  themselves  be  exempted,  so  must  aUo 

tlie  houses  bailt  thereon. 

Per  Curiam^  Ppstea  to  the  plaintiff. 
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jfrUay,  EcKERSALL  against  Briggs. 

N9V.  xach. 


The  owner  of 
ttablei  in  the 


npO  this  action  of  trespass,  for  taking  the  plaintiffs  goods,  the 
^^^^Afiiry  defendant  pleaded  the  general  issue;  and  on  the  trial  a  verdict 

iM#,  renttti^^  ^^  found  for  the  plaintiff,  subject  to  the  opinion  of  this  Cbnrt,  on 
troop  of  horw,   the  following  case. 

^of  tLkmg,  By  indenture  of  lease,  dated  22d  September  1787,  between  the 
for  the  use  of  plaintiff  of  the  one  part,  and  the  Marquis  of  Lothian^  captain 
liabktobeas-  and  colouel  of  his  Majesty's  first  raiment  of  life-guards,  of  the 
to  the  ntes  col-  Other  part  (reciting  that  his  Majesty,  by  his  sign  manuel,  had 
^^^  ">  ^      been  pleased  to  direct  and  authorize  the  Marquis  of  Lothian  on 

pansn  tmoer  *  ' 

the  zoth  of  his  Majesij^s  behalf,  (o  accept  and  take  a  lease  of  the  stables,  rid- 
{3i.&P.i33.]  ^'^S*^^^^    ^^^  premises  thereinafter  mentioned,    for  twentjr-one 

years)  the  plaintiff  demised  all  those  stables  and  riding-bouse 
then  and  now  occupied  by  his  Majestjfs  Jirst  regiment  of  horse^ 
guards^  situate  on  the  east  side  oi  Portman  Street^  Marj^one^  with 
the  appurtenances.  To  hold  to  Lord  Lothian  and  the  captain  and 
colonel  of  the  troop  for  the  time  being  for  twenty-one  years,  at  the 
yearly  rent  of  273/.  lis.  9d.  payable  to  the  plaintiff  quarterly, 
dear  of  all  taxes,  rates,  charges,  and  assessments,  then  charged, 
or  at  any  time  thereafter  to  be  charged,  on  the  said  stables,  or  on 
the  rent,  or  on  the  plaintiff  in  respect  thereof,  or  on  Lord  Lothiany 
or  any  other  colonel  of  the  regiment  for  the  time  being,  in  respect 
of  the  premises,  by  authoritjr  of  parliament,  or  otherwise  howso- 
ever: and  the  Marquis  covenanted  to  pay  all  the-  said  taxes, 
rates,  and  assessments.  The  horses  bdonging  to  the  troop  are 
kept  in  the  stables  and  riding-house,  and  are  attended  and  taken 
care  of  by  the  soldiers  of  the  regiment-:  no  person  resides  at  the 
stables,  nor  is  there  any  room  or  apartment  therein  for  any  such 
purpose;  but  a  corporal's  guard  of  four  men  belonging  to  the  re- 
giment sits  up  with  the  horses  during  the  night.  The  rent  of  the 
stables  is  paid  by  the  agent  of  the  regiment,  out  of  the  money  voted 
by  parliament  for  army  services;  the  fund  allowed  for  the  regi* 
ment  is  accounted  for  by  the  colonel,  and  if  any  saving  arise  from 
the  regiment  not  having  their  full  complement  of  men,  or  of  horses^ 
such  saving  reverts  back  to  the  public,  and  is  applied  in  payment 
of  army  services.  The  plaintiff  was  rated  and  assessed  at 
22L .  Ss.  7^  by  the  commissioners  for  putting  in  execution  a  cer- 
tain Act  of  the  10  Geo.  S.  c.  2$.  intituled,  ^  Ah  Act  for  the  more 
^  effisctual   paving,  repairing,   4^.   the  streets,   Jj^  within  the 

Mparish 


Briob». 
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•«  parish  of  Maryhonei^  as  the  aomer  of  the  said  stables  and  riding--       1 790. 
iottsf »  for  and  towards  the  purposes  of  paving,  i^c.  for  one  year  ■ 

ending  the  3 1st  of  December  1788.  The  plaintiff  refused  to  pay  ^^^i**** 
his  rate;  and  the  ddendant,  who  is  a  collector  of  the  rate,  by  vir- 
tue of  a  warrant  under  the  hands  and  seals  of  two  justices,  S^c. 
took  the  goods  in  the  declaration  mentioned.  The  question  for 
the  opUiioo  of  the  Court  is,  Whether  the  plainti£f  be  liable  to  pay 
the  rate  under  the  act  of  paiiiament  ? 

By  section  95,  it  is  enacted,  that  <<  one  or  more  rate  or  assess* 
^  ment  shall  for  the  purpose  of  repairing,  Sfc.  the  streets,  S;c.  b«i 
^  made  upon  all  and  every  person  and  persons  who  do  or  shall  in- 
*'  habit,  use,  occupy^  possess,  or  enjoy,  any  land,  ground,  house^ 
^  shop,  warehouse^  coach  house^  stable^  cellar,  vault,  building,  tene* 
*'  mentj  or  Jiereditaroent,  in  any  of  the  said  squares,  streets,''  i^r. 
By  section  103,  '*  Forasmuch  as  it  is  reasonable  that  all  public 
^  iuildingSf  and  all  dead  walls,  and  void  spaces  of  ground,  shall 
*^  be  rated  and  assess^  in  due  proportion  towards  the  paving,  4*^. 
'^  it  Is  hereby  further  enacted,  that  it  shall  and  may  be  lawfol  to 
^  and  for  the  said  commissioners,  at  their  discretion,  and  they  are 
''  hereby  required,  from  time  to  time,  to  rate  and  assess  towards 
**  the  purposes  of  this  act  all  parish  churches  and  parochial  and 
*^  other  chapels)  schools,  markets,  iparehouseSi  and  all  other  ptMic 
*<  butldings  wAatsoever^  charged  or  not  charged  to  the  land-tax,  si- 
^  tuate,  4^.  in  any  square,  4*^.  within  the  limits  aforesaid,  which 
*^  now  is  or  are,  or  hcrcnfler  may  be,  built  or  in  building,  at  a  rate 
"not  exceeding,"  4t.     "And"  (after  directing  that  the  church- 
wardens shall  be  rated  for  parish   churches)  <*  the  rate  or  rates, 
^  assessment  or  assessments,  to  be  made  and  paid  for  any  other 
**  chapel,  meeting-house,  school,  market,   warehouse,   or  other 
'<  public  building,  dead  wall,  or  void  space  of  ground,  shall  be 
••  paid  by  the  respective  oismer  or  cfwners,  proprietor  or  prqprie-' 
**  tors  thereof,  and  shall  be  charged  and  chargeable  on  the  said 
^  premises,  and  be  recovered  and  applied  in  such  manner  as  other 
**  rates  and  assessments  are  directed  to  be  recovered  and  applied 
«  by  this  act." 

Baldwin,  for  the  plaintiff,  contended  that  the  plaintiff  was  not 
liable  to  be  rated  for  these  stables  as  the  omter  or  proprietor  of 
tbem,  under  this  statute.  By  sect.  93,  the  occupiers  of  stables 
are  expressly  made  liable;  and  in  sect.  105,  in  which  the  Le- 
gishtnre  considered  in  what  instances  the  proprietors  should  be 
liaU^  itaUea  are  omitted.    By  the  latter  clause  the  proprietors 

%  are 
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1790.       are  only  liable  for  certain  buildings,  S^c.  which  are  not  enumerated 
in  the  former  one.     The   Legislature  have  therefore  ascertained 

aiaimtt  for  what  speaes  of  property  the  proprietors  and  occupiers  are  re- 
spectiYely  chargeable.  The  instances  mentioned  in  the  latter 
clause  are  all  building?  of  a  public  nature;  and  the  general  words 
which  follow,  "  and  all  other,  public  buildings  whatsoever/'  mean 
buildings  ejusdcm  generis.  It  is  not  necessary  for  the  plaintiff  to 
prove  that  Lord  Lothian  is  liable  to  be  rated  as  the  occupier :  it 
is  sufficient^  in  order  to  exempt  the  plaintiff,  to  shew  that  he  is  not 
chargeable  as  the  proprietor.  Perhaps  this  was  a  case  not  foreseen 
by  the  Legislature,  and  not  provided  for.  But  even  if  it  should 
be  considered  that  the  Legislature  have  provided  for  every  case^ 
and  that  it  be  incumbent  on  the  plaintiff,  in  order  to  exempt 
himself,  to  shew  that  Lord  Lothian  is  assessable  in  the  character 
of  occupier,  that  may  be  done  by  saying  he  has  subjected  himself  , 
to  the  payment  of  this  tax  by  signing  the  lease;  he  accepted  a 
lease  of  these  stables  in  the  same  manner  that  any  lessee  of  any 
other  private  property  would  have  dotie;  he  has  admitted  that 
he  is  the  lessee  for  the  payment  of  rent,  and  therefore  he  must  be 
considered  as  lessee  for  the  purpose  of  paying  the  taxes. 

Lord  KsNYON,  Ch.  J.  [stopping  Garr&m^  who  was  to  have  ar- 
gued for  the  defendant].  The  words  in  the  first  clause,  which 
have  been  commented  upon,  and  which  expressly  charge  tlie  or- 
€upiers  with  this  rate,  are  to  be  sure  extremely  general,  and  would 
comprehend  all  sorts  of  landed  property,  were  they  not  restFaiBed 
by  the  subsequent  provisions  of  the  act :  for  they  mention  ^'  land, 
<<  ground,  bouse,  shop,  warehouse,  coach-house,  stable,  cellar, 
**  vault,  building,  tenement^  or  hereditament*^  But  as  it  was  intend- 
ed to  impose  the  rate  on  every  species  of  landed  property  within 
this  district^  and  as  it  was  foreseen  that  difficulties  would  arise  in 
many  instances  respecting  the  persons  who  could  be  said  to  occupy 
particular  buildings,  the  Legislature,  in  order  to  obviate  such  di^ 
ficulties,  provided  by  the  subsequent  clause  that  the  rates  on 
chapels,  warehouses^  and  other  public  buildings^  should  be  paid  by 
the  owners  or  proprietors.  The  question  then  is,  what  is  meant 
by  public  buildings?  and  that  may  be  answered  by  saying  that 
those  are  public  which  are  applied  to  public  jmrposes.  A  ware- 
house may  be  rated  to  the  proprietor,  or  the  occupier,  according 
to  the  use  to  which  it  is  applied.  If  it  be  let,  for  instance,  to  the 
excise  or  custom-house  for  public  purposes^  the  burden  must  be 
borne  by  the  proprietor :  but  if  it  be  afterwarda  caaT^rted  to  a 

^  private 
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private  use,  the  occupier  of  it  will  be  liable  to  this  rate.     So  here        1 790. 

the  stables  in  question  are  used  for  a  jnAlic  purpose  by  the  horse-    • 

guards,  in  contradistinction  to  private  ocatpation ;  and  as  long  as    ^^IgauT^ 
they  continue  to  be  used  for  this  purpose,  there  is  no  private  occu-       B^iccfc 
pier  of  them.     Ou  this  ground  proceeded  the  case  of  Lord  Am^ 
herst  V.  Lord  Sommers  (a)  (with  which  decision  I  perfectly  coin- 
cide}; where  Lord  Amhersiy  as  colonel  of  the  second  troop  of 
horse-guards,  was  held  to  be  exempt  from  the  payment  of  the 
poor-rate  imposed  upon  some  stables  occupied  by  the  horses  be- 
longing to  the  troop.     Lord  Amherst  could  not  in  any  sense  be 
considered  as  the  occi^ier,  so  as  to  be  liable  to  be  rated ;  neither 
could  the  soldiers.     So  here^  whilst  these  stables  continue  to  be 
used  by  the  guards,  they  cannot  be  considered  to  be  in  the  private 
occupation  of  any  one,  but  are  public  buildings  within  the  mean- 
ing <^  the  latter  section  of  the  act.     And  that  clause  cannot  be 
confined  (as  has  been  contended)  to  subjects  not  enumerated  in 
the  former  one;  because  then  it  would  have  no  operation  whab- 
ever,  since  the  former  section  mentions  ^  hereditaments,"  which 
includes  every  species  of  landed  property. 

A8HHUB8T,  J.     It  clearly  was  the  intention  of  the  Legislature, 
when  this  act  of  parliament  was  framed,  tliat  no  real  property 
within  this  district  should  be  exempted  from  the  rates  imposed  by  it. 
The  property  must  be  charged  to  some  person  or  other.     If  it  be 
occupied  hj  private  persons^  the  rate  must  be  paid  by  the  occupier  ; 
if  converted  to  a  public  purpose^  by  the  proprietor.     But  the  same 
buildings,  which  have  been  occupied  by  private  persons,  may  be- 
oQiae  public  buildings  within   the  meaning  of  this  act  of  parlia- 
ment, from  the  kind  of  occupation.     Now  here  Lord  Lothian  can- 
not be  considered  as  the  occupier  of  these  stables,  because  they 
are  converted  to  a  public  purpose;  then  it  follows,  that,  as  these 
buildings  are  liable  in  the  hands  of  some  person,  the  onus  must 
iail  on  the  prbprietor,  by  the  latter  section  of  the  statute :  if  they 
should  hereafter  be  in  private  occupation,  the  rates  must  again  be 
paid  by  the  occupier. 

BuLLEH,  J.  I  confess  that,  when  I  first  read  this  case,  it 
ttrack  me  in  a  different  light :  I  thought  that  the  words  in  the  lat- 
ter clause  meant  buildings  which  "were  in  their  nature  ptdflic ;  and. 
that  **all  other  public  buildings"  following  "  chapels,"  Sfc.  meant 
buildings  ejutdtm  generis.  Bat  I  now  think  that  the  construction 
which  has  been  pat  on  the  statute  is  the  true  one;  and  that  whe- 

(4)  Ante>  2  Tol.  37s. 
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1 790.       tber  a  building  shall  be  considered  as  public  or  private,  must  depend 
on  the  use  to  which  it  is  applied.    The  observation  which  my  Lord 


sgaiyia       has  made  on  the  term  '^  warehouse,"  seems  decisive. 


Bexggs. 


Grose,  J.  The  ground  upon  which  we  decided  the  case  of 
Lord  Amhersi  v.  Lord  Sammers  was,  that  the  stabks  were  considei* 
ed  as  the  stables  of  the  public.  Now  in  this  case  the  Lqpslainre 
intended  that  the  proprietors  of  buildings,  which  are  used  by  the 
public,  should  pay  all  rates  imposed  on  them  by  virtue  of  this  Act ; 
bnd  they  have  expressly  charged  such  proprietors  by  the  latter 
section. 

Postea  to  the  defendant 


2^^'th,  Stevenson  against  Yorke. 

ifdefcDdaiiipay  ^^^  ^  ^^  ^^  ^^^  cause  the  defendant  obtained  a  verdict; 

Com[tD^Uji-  ^^^  ^  ^^  ^^  P^^  money  into  Court  before  trial, 

tiff  nemtbekat .     Marruot  now  moved  that  the  plaintiff  should  be  allowed  his 

proceed  to  tnul 

wheic  I  veniict  costs  up  to  that  timc^  ou  the  authority  of  Hartley  v.  Bateson  (a), 

MmTheMnoT  ^^d  Griffiths  T.  Williams  (b);  and  that  they  might  be  deducted 
tnutied  to  the    ^^^  ^f  ^^  ^j^g^g  ^  jjg  p|jj  \yy  |,jnj  |q  ^jj^  defendant :  in  the  latter 

cqcts  up  to  the  r  ^ 

time  when  the  case  he  observed  that  a  similar  rule  was  made  after  verdict.  But 
iDto?om  (S!)  BuLLER,  J.  said,  that  though  the  plaintiff  was  entitled  to  the 
^/M^'^^k^  costs  up  to  the  time  of  paying  money  into  Court  if  the  application 
191.  s  s,  St    ^were  made  before  trial,  yet  that  the  party  came  too  late  after 

trial;  and  that  that  part  of  the  case  of  Griffiths  v.  Williams  could 

not  be  supported* 

Per  Curiam  J  Rule  refused  (r). 

(«)  Antfy  1  YoL  619.  (ii)  It.  71a 

(#)  VvL  Sudbart  v.  JtimsM^  aatc,  3  voL  657.    See  ilso  the  next  cue. 

{d)  Sec  BmrikH^.  Homer^  post,  7  toL  37a. 


^1^^^^  Kabell  against  Hudson  (a). 

s.  p.  If  de-  T  N  this  case  the  defendant  paid  money  into  Court  at  the  time  of 
^!^SL  pleading,  which   the  plaintiff  then  took,  but  proceeded  to 

^^<^^"[>!!^^^^  trial;  wlien  he  was  nonsuited.  And  he  obtained  a  rttle^  on  a 
toaoceptyhc  former  day  in  this  Term,  to  shew  cause  why  he  should  not  have 
S^B^with   lus   whole   costs,    notwithstanding    he   was   lunisuited  on    the 


notice  of  an  ap.  »round  that  the  defendant  had  not  served  him  with  notice  of 

BOUKnCBC  De«      «»  ■ 

Mc  the  Muter 


Co  tax  die  coitib 

(•}  See  the  piecedupf  case. 


an 
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an  appointment    before  the  Master   to  have   his   costs    taxed;       1790. 
which 


Erdtine  now  insisted  was  necessary,  according  to  die  practice        4«^" 
of  the  Court;  in  which  he  Was  confirmed  by  the  Master.  Huciow. 

Marrjfotj   who  opposed  this  motion,  observed  that  the  books 
of  practice  did  not  agree  upon  this  subject ;  the  affirmative  being 
laid  down  in  Imp.  4  ediU  224;   and  the  negative  in  Richards^ 
PracL  B.  R.  22S ;  Harr.  Pract.  B.  R.  98;  and  1   CrompL  3  ed. 
143.     Such  a  rulci  if  it  exist  at  all,  is  highly  inconvenient;  since 
.the  defendant  must  take  out  three  summonses  and  make  a  tender 
of  the  costs  afterwards*     But  even  if  such  a  rule  do  prevail,  still 
the  plaintiff  has  waved  it  in  this  instance  by  taking  the  money « 
out  of  Court    And  that  was  one  of  the  grounds  on  which  the 
Court  decided  in  Griffiths  v.  Williams.     At  all  events  the  plaintiff 
.knot  entitled  to  his  nshole  costs;  and,  according  to  the  authority 
ofSUvenson  v*  Yorker  not  to  any  costs. 

BvLLXBj  J.     This  is  the  first  motion  of  the  kind  that  was  ever 
attempted  to  be  made;   for  it  calls  on  the  defendant  to  shew  cause 
why  the  plaintiff  should  not  have  his  full  costs,  notwithstanding  he 
was  nonsuited :  if  the  nonsuit  cannot  be  supported,    he  should 
have  moved  to  set  it  aside;  but  as  long  as  it  remains  in  force,  he 
cannot  have  his  fiill .  costs.     Neither  is  he  entitled  to  the  costs 
even  up  to  the  time  of  the  defendant's  paying  the  money  into 
Court:  that  was'  decided  the  other  day.     If  a  plaintiff  choose  to 
wooapt  the  money  when  it  is  paid  into  Court,  or  even  before  trial, 
.the  Court  will  give  him  his  costs  up  to  the  time  of  paying  the 
money  into  Court:    but  if  he  will,  notwithstanding,   proceed  to 
trial  and  &il,  he  loses  all  claim  to  those  costs.     The  rule  of  prac- 
tice^ which  has  been  relied  on  in  support  of  the  motion,  seems  in- 
convenient; but  inconvenient  and  absurd  as  it  may  be,  we  should 
hold  ourselves  bound  by  it  (being  only  two  judges  in  Court). 
However,  supposing  that  such  is  the  established  practice,  it  will 
not  govern  this  case ;  for  even  if  the  defendant  (not  the  plaintiff) 
be  bound  to  give  notice  of  the  appointment  to  tax  the  costs,  there 
11  a  prior  act  to  be  done  by  the  plaintiff,  namely,  his  signifying  to 
the  defendant  his  assent  to  take  the  money ;  for  if  he  will  not  assent 
to  that,  it  is  nugatory  for  the  defendant  to  give  notice  of  an  ap« 
ixmitment  which  the  plaintiff  will  not  observe, 

Grose,  J.  agreed  that  it  was  necessary  for  the  plaintiff  to  signify 
liis  assent  to  accept  the  money  before  the  notice  of  the  appointment 

ilierved. 

After- 
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1790.  Afterwards  Buller,  J.  said  the  Master  is  now  satisfied  that  it 

'  is  more  convenient  that  the  plaintiff*  than  the  defendant,  should 

Kabell  ,              ,                                . 

mgtimzi  give  notice  of  the  appointment  to  tax  the  costs :  therefore  let  it  be 

uosov.  understood  in  future  that  such  is  the  practice. 

Rule  discharged. 


fl'w^i^lh.  '^'^^  King  against  James  Atkins. 

An  appeal  A    POOR-RATE  was  made  in  October  1789,  and  allowed  in  the 

race  must  be  November  following;   against  which  the  defendant  appealed 

8esMon$*ii«^  to  tlie  last  Easter  Sessions,  when  the  appeal  was  dismissed  with 

after  the  allow-  ^Q^jg  because  it  was  not  made  to  the  next  Sessions.     The  rate  and 

anceofit;  and  ' 

if  at  a  subsc-  the  order  of  Sessions  having  been  removed  here  by  certiorari^ 
?t"be  dismissed        The  Courfy  without  hearing  any  argument,  confirmed  the  order 

Uen°U'«^d  iS  ^f  Sessions  on  the  authority  of  the  cases  of  -R.  v.  Penryn  {a%  and 

time,  and  the  jfj,  y.  Micklefield  (ft).     But 

order  oi  Sea* 

sioos  be  rcmov-  Graham^  who  originally  moved  to  quash  the  rate,  and  who  was 
foto  i.*i?!'ihe^  "^  ^"  Court  when  this  case  was  called  on,  on  a  subsequent  day, 
Court  will  not    <lesired  that  the  Court  would  permit  him  to  renew  his  motion  to 

go  into  any  ob- 
jection appear-   quash  the  rate  for  an  informality  appearing  on  the  face  of  it,  it 

crf^the  rate ;*  for  having  bccu  madc  by  one  overseer  only.     And  he  contended  that 
the  order^      j^  ^^^  Competent  to  the  party  complaining  of  the  rate,  to  take  ad- 
right,  the  Coun  vantage  of  any  defect  which  appeared  on  it,  notwithstanding  the 
otherwise  than    Sessions  had  properly  dismissed  the  appeal,    because  it  had  not 
confirm  It.        \^eeti  lodged  in  time.     The  proceedings  below  are  now  before  the 
Court ;  and  they  will  not  sufier  a  rate  which  is  allowed  to  be  ap- 
parently illegal,  to  be  confirmed  here.     In  /?.  v.  Stanley  {c\  where 
an  appeal  against  an  order  of  bastardy  was  dismissed  upon  the 

4 

ground  of  its  not  having  been  made  at  the  se^ions  next  after  ser- 
vice of  the  order,  and  the  orders  were  removed  here,  Mr.  Wallace 
objected  to  the  original  order  for  a  defect  appearing  on  the  face  of 
it ;  and  Mr.  Chambrcj  on  the  other  side,  admitting  that  the  order 
could  not  be  supported,  it  was  accordingly  quashed.  • 

BuLLER,  J.  said,  that  in  JR.  v.  Stanley^  the  Court  came  to  no  de- 
termination on  the  point,  and  that  it  passed  by  consent:  but  here 
the  party  objecting  to  the  rate,'  is  not  entitled  to  remove  it.  And, 
as  the  order  of  Sessions  is  rights  we  cannot  do  otherwise  than  con^ 
firm  it. 

Per  Curiam^  Order  of  Sessions  affirmed* 

(a)  Tr.  14  Geo-  3.  B.  -ff.         (B)  HU.  ij  G.  3.  A  -R. ,      (r)  (UU.  172. 

Doe 
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Dor-  on  the  Demise  of  Heneage  against  Heneage.  r^esd^y, 

l^ov,  x6th. 

P  JECTMENT  for  lands  lying  in  the  county  of  Lincoln,  tried  a.  devised  to 

before  Lord  Kenyan,  at  the  last  Assizes,  when  9  case  was  re-  Kfc^miin^der 
served  for  the  opinion  of  the  Court ;  stating,  to  trustees 

That  Tkomas  Heneage  deceased   (the  late  grandfather  of  the  to  p^sem  c^n' 
lessor  of  the  plaintiff  in  the  ejectment)  being  seised  in  fee  of  the  ^^ZTcn7 
premises  in  qoeation,  by  will  dated  the  28th  February,  1785,  de-  nevertheless 

,_-  ^^  permit  B»  to 

the  same  to.  his  brother  George  Heneage,  and  to  William  receive  the  rents 
r,  and  their  heirs,  Sfc.  in  trust,  as  to  part  of  the  premises,  to  mainder^tJbe 
the  use  of  his  wife  Catherine  Henease  for  life,  in  lieu  of  her  dower;  ^^  and  other 

^  ^  '  sons  of  B,  in 

TemaiDder  to  trustees  for  a  term  of  500  years,  upon  certain  trusts  tail-male,  re- 
which  nerer  took  effect  (and  which  term  hath  been  since  duly  with  a  proviso 
suJKodered  by  the  trustees);  remainder  as  to  the  part  before  limited  J|jJ^/;o*^t^ 
to  the  aaid  Catherine,  and  also  as  to  the  parts  whereof  no  use  was  ^^te  of  /).  the 
thereinbefore  limited,  to  the  use  of  his  son  George  Fieschi  Heneage.  ^.'sesuteto^. 
by  his  first  wife^  for  life;  remainder  to  the  use  of  the  said  George  ^d"he*^^« 
Heneage  and   fUlUam  Taylor,  and  their  heirs,  during  the  life  of '"}  """"nder 
the  said  G.  F.  Heneage,  in  trust  to  preserve  the  contingent  uses  if  ^9.  were 
and  estates  thereinafter  limited,  nevertheless  to  permit  ike  said  G.  ^'ded  tola's 
-K  Heneage  to  receive  the  rents,  Sfc.  thereqf  during  his  life:  remainder  JJJJ^^  ^^'n^^heW 
to  the  use  of  the  first  and  other  sons  of  G.  JP.  Heneage  successively  that  the  Umita- 
ia  tail-male ;  remainder  to  the  use  of  the  devisor's  son  2'homas  by  trustees  con- 
his  then  wife  for  life;  remainder  to  trustees  to  preserve  contingent  |JI^"J^,oJIj"^* 
Temundem;  remainder  to  the  first  and  other  sons  of  tlie  said  7%o-  ^'**  life  so  as 

to  support  the 

mas  Hemage    (the  son)   successively  in  tail-male;  remainder  to  contingent  re- 
tlie  use  of  the  devisor's  third  and  other  sons  successively  in  tail-  vt^"^!]^v. 
male:  remainder  to  the  devisor's  riirht  heirs  in  fee.    In  which  will  ^'^V'  ^^^' 

,7  vol.  433. 

if  contained  the  following  proviso:  '*  Provided  always,  and  my  [6£«ii/.  58.] 
^  will  is  expremly,  that  in  case  it  shall  happen  that  my  said  son 
"  G.  F.  Heneage,  or  any  son  or  sons  of  his,  to  whom  the  said 
"■umorsi  4*^.  thereinbefore  mentioned  are  limited  as  aforpsaid, 
^  dull  ever  inherit  or  take  by  descent,  or  by  any  gift,  grant,  or 
^  devise^  or  otherwise  become  seised  in  possession  for  bis  or  their 
•<  life  or  lives,  or  for  any  greater  estate,  of  the  whole  or  so  much 
*'  of  the  real  estate  of  my  said  brother  George  Heneage  as  shall  ex- 
<*  cead  the  yearly  value  of  the  esUte  by  this  my  will  limited  in  use 
"^  to  him  and  them  by  lOOL  by  the  year,  that  then  and  from  such 
'^  time  as  my  said  son  G.  F.  Heneage,  or  any  son  or  sons  of  his 
**  shall  so  mherit,  or  take  fay  deiccnt,  gift,  grant,  or  devise,  or 

"  otherwise 
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1790.       '^  otherwise  become  seised  in  possesion  of  such  or  so  much  of  the 
'    <<  said  real  estate  of  my  said  brother  George  Heneage  as  aforesaid. 


^MMst        ^^  for  the  term  of  his  or  their  natural  life  or  lives,  or  of  any  greater 


Hbmsack. 


*'  estate,  all  and  every  the  use  and  uses,  limitations  and  estates, 
<^  hereinbefore  created  and  declared  of  and  concerning  the  said 
^  nianors,  S^c.  hereinbefore  mentioned,  to  and  for  or  in  favour  of 
*^  my  said  son  G.  jP.  Heneage^  or  any  son  or  sons  (^  his  so  coming' 
^  into  possession  of  such  and  so  much  of  my  said  brother's  estates 
^  as  aforesaid,  shall  cease,  determine,  and  be  utterly  void :  And 
*'  in  such  case  my  will  and  meaning  is,  that  the  next  in  remainder 
^  according  to  the  uses  of  this  my  will  shall  succeed  to  and  have 
•*  and  enjoy  my  said  estate  hereby  devised,*  as  if  my  said  son  G. 
**  F.  Heneage^  or  any  such  son  or  sons  of  his,  was  or  were  respec^ 
^  tively  dead;  any  thing  hereinbefore  contained  to  the  contrary 
^  thereof  in  anywise  notwithstanding." 

T.  Heneage  the  devisor  died  on  the  18th  May,  IT^O,  leaving 
the  said  Catherine  Heneage^  since  also  dead,  his  widow,  and  G. 
F.^  Heneage^  his  eldest  son  and  heir  at  law;  whereupon  G.  F. 
Heneage  entered  upon  the  premises  limited  to  him  for  his  life 
(except  such  part  as  was  limited  to  Catherine  Heneage  for  her  lif^ 
for  her  jointure).     Catherine  Heneage  died  on  the  16th  October^ 

1766,  whereupon  G.  F.  Heneage  entered  upon  the  premises  so 
limited  to  her  for  her  jointure,  and  was  and  continued  in  posses- 
sion  of  all  the  premises  in  question  until  his  death,  on  the  21  st 
Marchj  1782.  G.  Heneage^  the  devisor's  brother,  who  wais  also 
seised  in  fee  of  several  manors,  4-c.  by  will  dated  the  20th  Myf 
1751,  devised  the  same  to  the  use  of  his  nephew  the  said  G.  F. 
Heneage  for  life,  remainder  to  his  first  and  other  sons  successively 
in  tail-male,  with  divers  remainders  over,  and  with  the  reversion 
to  his  own  right  heirs.  The  devisor  George  Heneage  died  on  the ' 
25th  August^  1753;  on  which  his  nephew,  G.  F.  Heneage^  entered 
upon  the  premises  devised  to  him  by  his  uncle's  will,  and  which 
fstceeded  the  yearly  value  of  the  estates  above  limited  to  him  for 
life  by  his  father's  will  by  100^  and  upwards  by  the  year,  and  con- 
tinued in  possession  till  the  said  21st  Marchy  1782,  when  he  died, 
leaving  issue  of  bis  body  the  defendant,  his  eldest  son  aad  heir, 
and  the  lessor  of  the  plaintiff  his  second  son.  At  the  death  of  the 
said  George  Heneage  the  uncle,  G.  F.  Heneage  had  no  son.  The 
defendant  was  bom  on  the  21st  December,  1768;  and  the  lesser  of 
the  plaintiff  on  the  28th  September^  1771.  G.  F.  Heneage  had  also 
a  son  named  George  B.  Heneage,  who  was  bom  on  the  17th  March^ 

1767,  and  died  lOtb  J%,  1768,  bdfore  the  Inrth  of  the  defend- 

aat 
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ant.     Thomas  Heneage  (the  son  of  the  testator  Thomas  Heneage^       1 790. 
named  in  his  will)  died  unmarried  and  without  issue,  on  the  27th  ' 

Febmaryy  1751,  in  the  lifetime  of  the  said  George  Heneage;  and       aga^»» 
the  derisor,   Thomas  Heneage,  had  no  third  or  other  son.    The     ^•"■a*"- 
■Ittniate  limitation  in  the  will  of  the  said  Thomas  Heneage  to  his 
light  heirs  was  vested  in  G.  F.  Heneage,  as  heir  of  his  &ther 
Thomas  Heneage,  at  the  time  of  the  death  of  the  said  George  He- 
neage, the  ancle.     Upon  the  death  of  G.  F.  Heneage  the  defend* 
•nt  his  ddest  son  took  by  devise^  and  became  and  still  is  seised  iq 
possession  in  tail-male,  of  the  estate  of  George  Heneage  (the  bro< 
ther  of  the  first-named  devisor  Thomas  Heneage)  under  the  will 
of  George  Heneage  g  and  which  estate  of  George  Heneage  exceeds' 
the  yearly  value  of  the  estate  devised  by  the  will  of  Thomas  He- 
neage  by  lOOL  by  the  year  and  more.     Upon  the  death  of  G.  F. 
fleneage,  the  defendant  also  entered  upon  the  premises  in  question, 
and  is  stUl  in  possession  thereof,  and  hath  never  had  any  issue  of 
ills  body. 
QJce  was  to  have  argued  for  the  plaintiff:  but 
SuiiOH,   tof  the  defendant,    was  desired  to  begin.    The  erent 
which  determined  the  particular  estate  of  G.  F.  Heneage,  also  deter-^ 
mined  the  subsequent  limitations  expectant  upon  it,  no  person  be- 
ing then  in  esse  to  take;  and  consequently  the  defendant  is  entided 
as  heir  at  law  to  the  devisor,  his  grandfatlier.    The  limitation  ta 
the  trustees  to  preserve  contingent  remainders,  cantiot  vary  this 
case  in  fiivour  of  the  plaintiffi,  because  their  right  of  entry  was  only 
bt  a  particular  purpose,  namely,  to  receive  the  rents  and  profits, 
vid  to  pay  them  over  to  G.  jP.  Heneage:  but  on>  the  event  of  ths 
ancle's  death,  and  G.  jP.  Heneage^s  succeeding  to  his  estate,  his 
right  to  those  rents  and  profits  ceased  by  virtue  of  the  proviso  in 
his  ftcber's  wilL     K  the  limitation   to  the  trustees  had  given 
Ihem  a  ri^t  of  eatryjor  all  purposes  duruig  G.  F.  Heneage^s  life, 
or,  as  in  Nkholb  v.  Sheffield  (a),  a  right  of  entry /or  the  benefit  of 
Ae  person  next  in  remainder,  the  subsequent  remainders  might 
have  been  supported.    But  here  the  devise  to  them  was  for  a  par- 
ticular purpose  only,  which  purpose  was  at  an  end  before  tlic  birth 
4  a  son  of  G.  F.  Heneage;  for  the  event  of  G.  F.  Heneag^s  suc« 
ceeding  to  his  ancle's  estate  was  to  have  the  same  effect  as  hi$ 
4eath.    Siqiposing  G.  F.  Heneage  had  had  a  son  bom  before  th^ 
death  of  his  ond^   that  son  would  have  been  entitled  to  take 
under  the  cxpiess  words  of  the  proviso;  then  if  such  son  would 
hive  had  •  ri^t  of  entry,  the  trustees  would  have  none.    But  if 

(«}  4  9r9*  Qb.  ^€h  4x7. 

they 


Heniaoe. 
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1790.       they  had  any  right  of  entry  under  the  proviso  for  the  benefit  of 
*~^^  the  person   next  ^titled,   such   right  was   inconsistent  with   the 

againjt  cstatc  before  given  to  them ;  for  the  liinitation  to  them  was  only 
in  trust  to  receive  the  rents  and  pay  them  to  G.  F.  Heneagei  and 
yet  under  the  proviso  6.  F.  Heneage  was  not  entitled  to  receive 
them.  If  G.  F,  Heneage  had  had  a  son  before  the  uncle's  deaths 
that  son  was  to  take  by  the  proviso  as  if  the  father  were  dead: 
but  if  the  trustees  had  a  right  to  enter,  they  could  only  have  en- 
tered to  receive  the  rents  and  profits  for  the  use  of  the  fiither. 
Either  therefore  the  trustees  could  not  enter  at  all,  or,  if  they 
could,  their  right  of  entry  was  (in  the  event  which  happened)  in- 
consistent with  the  trust.  The  Court,  by  determining  in  favour 
of  the  heir  at  law,  will  not  defeat  the  intention  of  the  devisor;  for 
that  has  been  frustrated  already  by  the  event  of  the  uncle  surviv- 
ing his  nephew  and  dying  before  G.  F.  Heneage  had  a  son.  But 
if  it  were  even  necessary  to  decide  contrary  to  the  devisor's  in- 
tention, still  as  he  has  not  guarded  against  this  event,  which  he 
might  have  done  by  a  proviso  similar  to  that  in  NickoUs  v.  Sheffield^ 
the  heir  at  law  has  a  right  to  take  advantage  of  that  defect;  and 
the  Court  must,  as  in  Perryn  v.  Blakcj  and  Cotdson  y.  Cotdson^  de- 
termine against  the  intention. 

Lord  Kenton,  Ch.  J.  This  is  one  of  those  cases  on  which 
it  is  impossible  to  raise  any  doubt.  It  was  owing  to  the  anxiety 
of  the  parties  at  the  time  of  the  trial,  and  not  to  any  doubt  of 
my  own,  that  this  question  was  reserved  for  the  opinion  of  the 
Court.  The  general  outline  of  the  will,  stripped  of  technical 
terms,  is  this:  The  devisor,  who  was  a  younger  brother,  left 
bis  estate  to  his  ddest  son  for  life;  remainder  to  tru0teetf  to  pre- 
serve contingent  remainders;  remainder  to  his  first  and  otbes 
sons  in  tail,  with  a  proviso  that,  if  the  larger  estate  should  de- 
scend from  the  elder  branch  of  the  family  to  liis  eldest  son,  bis 
own  estate  should  go  to  the  yomiger  branch  of  his  family :  that 
event  did  happen,  the  uncle's  estate  descended  to  tlie  devisor^s 
eldest  son.  The  argument  now  used  is,  that,  notwithstand- 
ing such  may  have  been  the  devisor's  intention,  he  has  not 
used  pro}>er  limiuuions  to  give  effect  to  it :  and  the  oljjection  isy 
tliat  the  particular  estate  havmg  been  determined  before  the 
contingent  limitations  could  take  effect,  those  limitations  were 
defeated.  But  that  objection  depends  on  the  not  giving  effect 
to  one  of  the  most  important  limitations  in  the  will,  namely, 
That  to  the  trustees  to  preserve  contingent  remainders  during  the 
life  ofG.  jP.  Heneage:  Those  are  the  common  words  inserted  in 

every 
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•fery  limitadctti  of  diis  kind;  atid  there  is  notliiag  in  this  will       1790. 

to  induce  m  to  imagine  that  the  derisor  intended  that  the  estate 

limited  to  the  trustees  should  not  continue  during  the  whole  w<L 
natural  life  of  bis  eldest  son.  Unless  therefor^  the  defendant  ^"'a**- 
cui  obhcenite  Aose  words  irom  the  wiU,  or  shew  that  they  can-^ 
IMC  iiave  any  efibct,  there  is  an  end  of  his  oli^:  but  most 
anquestionably  their  estate  did  continue  during  the  eldest  son's 
hSt,  It  is  not  necessary  to  decide  here  who  was  entitled  to  the 
renta  and  profits  after  G.  JP.  Heneage  succeeded  to  his  uacle's 
estate^  and  before  he  had  a  son  bom:  it  is  sufficient  iov  the  de« 
termination  of  this  case  that  the  trustees  had  a  right  of  entry 
daring  the  whole  of  6.  F.  Heneag^t  life,  and  were  to  receive  th# 
tents  and  profits  &r  some  purpose. 

(a)  BuuxB,  J.  and  Guosa,  J.  of  the  same  opinion. 

Fostea  to  tlie  plaintiff 

(m)  jLUaritf  J.  was  indisposed,  and  uoible  to  attend  on  this  day. 


The  Kino  against  T.  Prosser  and  Others.  /^'fS 

^r^E  defimdaats  appealed  to    the    Sessions   against  a  poor-  On  an  appeal 

rate,  because  five  persons  were  omitted  in  the  rate,  whose  me?i«caSe''* 
names  had  been  ordered,  on  the  hearinir  of  an   appeal  at   a  ^^'^'"^  persoos 

^  o  rr  were  omitted  to 

brmer  Sessions,  to  be  inserted,  and  because  several  other  persons  be  rated,  a  pa- 
(mentioning  them  by  name)  who  had  rateable  property  in  the  liable  to  berated, 
wish,  were  also  otohted.    The  Sessions  confirmed  the  rate,  and  ^"L"*?.'"/*"* 

*  '  rated,  is  a  com- 

iUted  the  following  case :  P«<«°t  witness  ?• 

rrm  **.i  ii  i»i  t      •  i  •     P'ove  the  raie- 

The  counsel  for  the  appellants  (besides  producing  other  evi-  abiUtvofthe 
<fence)  ofiered  to  call  the  persons  mentioned  in  the  notice  of  *^  ^^^* 
appeal  to  prove  that  they  were  respectively  possessed  of  rateable 
propoty  withtii  the  borough  at  the  time  for  which  the  rate  waa 
nade^  and  have  ever  since  been  in  the  possession  thereof.     Those 
leveral  persons  tendered  their  votes  at  the  last  election  of  mem- 
bers to  serve  in  parliament  for  the  borough  of  Leominster  in  respect 
snd  as  the  occupiers  of  the  property  for  which  the  counsel  for    • 
the  appellants   now  contended    that    Uiey  ought  to  have  been 
ntsd;  the  right  of  election  for  members  to  serve  in  parliament 
6r  die  borough  being  by  the  last  determination  of  the  House  of 
Commons  in  the  bailifiBs,   capital  burgesses,  and  inhabitants  of 
die  borough,  paying  scot  and  lot     And  those  several  persons, 
iWnqnmt  to  the  last  MaUer  Sessions  (which  were  the  sessions 
ocxt  after  the  F"ft^»»fg  asd  'publishiog  of  the  rate  in  question^ 

Vol.  IV.  C  »nd 
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1790.       and  prior  to  the  present  Sessions)  having  given  notices  of  appeal 
against  the  rate  now  in  question,    complaining  of  their  having 

against       been  omitted  to  be  rated  in  the  rate  for  the  said  property  respec* 
tively,  and  having  entered  appeals  at  the  present  Sessions  with 
the  proper  officer,  but  which  appeals  were  not  received  by  thia 
Court  (of  Sessions)  the  same  not  having  been  lodged  at  the  last 
Easter  Sessions.  The  counsel  for  the  respondents  objected  to  the 
testimony  of  such  persons  as  incompetent ;  and  the  question  hav- 
ing been  argued  by  the  counsel  on  both   sides,  this  Court  (of 
Sessions)  are  of  opinion  that  such  testimony  is  incompetent,  and 
that  the  same  shall  not  be  received.    The  counsel  for  the  appel- 
lants having  also  called  one  Gabriel  Weaver^  to  prove  that  fV. 
Weaver,  one  of  the  persons  so  mentioned  in  the  notice,  was  at 
the  time  of  making  the  rate,  and  also  for  the  time  for  which 
the  same  was  made,  and  still  is,  possessed  of  rateable  property 
within  the  borough,  the  counsel  for  the  respondents  proposed  by 
examination  on  the  voir  dire  to  shew  that  G.  Weaverf  w1k>  is  not 
rated  in  tlie  rate,  was  possessed  of  rateable  property  at  tb^  time 
of  making  the  rate,  and  at  the  time  for  which  it  was  mi^e,  and 
was  on  that  account  an  incompetent  witness ;  and  the  codiuiel  for 
the  appeUants  having  objected  to  such  inquiry  into  the  &ct  of  G. 
Weaver's  being  so  ppssessed,  4*c.  as  incompetent  to  the  respondents 
in  that  case,   the  Court  on  hearing  the  counsel  on  both  sides, 
over-ruled  such  last-mentioned   objection ;  and  it  appearing  by 
evidence  that  G.  Weaver  is  possessed  of  property  in  the  borough, 
equal  in  value  to  what  other  occupiers  in  the  borough  are  rated  in 
respect  o(  this  Court  (of  Sessions)  are  of  opinion  that  he  is  nqt  a 
cottipetent  witness. 

Bearcrqfij  Phaner,  and  Shepherd,  in  support  of  the  order  of 
Sessions,  contoided  that  the  Sessions  had  done  right  in  rgecdng 
the  testimony  of  the  persons  first  mentioned,  as  the  judgment  to 
be  given  might  afterwards  be  used  as  evidence  in  their  favour; 
and  also  in  refusing  to  hear  G.  Weaver,  who  was  interested  in 
the  decision  on  the  rate.  As  to  the  first  (a),  it  appears  by  the 
case,  that  the  right  of  voting  in  Leominster  is  in  the  inhabitants 
paying  scot  and  lot:  and  if  these  persons  had  been  permitted  to 
^  prove  their  own  liabili^  to  be  ratedf  the  ordeac  of  Sessicms  would 
have  been  evidence  before  a  Committee  of  the  House  of  CommoDS 

(«)  This  p^t  WIS  only  tpokcn  to  by  Mr.  Bmnnfis  the  Court,  enterttiiuBs  a.ttraif 
opimon  on  the  ttoond  point,  dnired  the  other  counsel  to  confine  tbemselfes  to  thit  qoenkil 
only;  dbserringtthat  if  the  Sessions  hsd  fonned  a  wrong  opinion  upon  that  queidoD,  tttrouldla 
nfidcBt  to  wamm  dim  ia  Kiidixi|  the  caae  back  to  the  Scttoii. 
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to  prove  their  right  rf  voting.    This  therefore  comes  within  the       1790. 

mcknowledged  rul^  that  where  a  verdict  or  judgment  can  be ' 

maerwaids  given  in  evidence  by  the  person  caUed  as  a  witness     ^^'J* 
in  support  of  his  right,  his  testimony  is  inadmissible.    Secondly,     ^*«««*- 
G.  Weaoer  was  also  incompetent;  because^  thoi^h  he  f^e  not 
actually  rated,  he  was  liable  to  be  rated.    He  was  therefore  in- 
terested in  the  decision  of  the  Sessions;  because  he  came  to  mul- 
tiply the  nmnber  of  persons  who  were  to  bear  the  burdens  of  the 
parish,  and  consequently  in  ease  of  himsel£     This  objection  pre- 
vails universally  in  all  parochial  questions;  and  it  is  founded  in 
reason  and  justice  since  otherwise  a  parish  would  omit  one  per^ 
son  who  was  liable  to  be  rated  in  particular  rates,  for  the  very 
purpose  of  obtaining  his  evidence  in  certain  cases.    Formerly, 
the  rule  respecdi^  the  admissibility  of  evidence,  required  that 
the  perscxi  called  as  a  witness  should  be  wholly  indifferent ;  and 
thousgfa  in  modem  times  the  rule  h^s  been  considerably  narrowed, 
and  the  CkmitM  have  been  inclined  to  let  the  objection  go  to  the 
credit  of  the  witness  rather  than  to  his  competency^  still  the  rule 
is,  That  if  the  party  called  have  a  direct  interest  in  the  very  de* 
cisioD,  he  is  incompetent;  and  the  objection  is  not  confined  to 
those  cases  only  where  the  party  may  afterwards  use  the  verdict  or 
judgment  in  his  fitvour. 
Erdane^  Piggott^  apd  DouglaSf  contrd^  were  stopped  by  the 

Court. 

Lord  Kenton,  Ch.  J.  I  purposely  avoid  saying  any  thing  upon 
the  first  cpiestion,  as  it  is  not  necessary  for  the  decision  of  this  case. 
But,  oo  the  second,  if  I  were  aware  of  any  possible  interest  which' 
the  witness  G.  IVetwer  had,  I  should  hesitate  before  I  held  that 
his  testimopy  was  improperly  rgected.  The  poor-rates  are  made 
ibr  a  short  apace  cf  time  only ;  they  are  adapted  to  the  situation  of 
the  parish  at  the  time  they  are  made;  and  tMbirsons  who  are  liable 
to  be  rated  erne  month,  may  not  be  so  in  the  next.  The  rateftbility 
of  one  person  cannot  affect  the  rateabiUty  of  another ;  apd  there- 
bf%  whatever  rateable  propert)r.  G.  Weaver  may  have  haq  in  this 
paridi,  yet,  as  his  name  was  not  inserted  in  the  rate,  his  testimony 
was  improperly  rgected. 

BuLLEB,  J.  I  have  oAen  heard  Lord  Mansfield  say,  that  the 
fiestkm  whether  the  evidence  be  admissible  or  not,  depends  on 
die  solgect-Biatter  to  which  it  is  applied.  Then  consider  the  sub- 
ject-matter hore:  A  number  of  persons,  who  insist  on  being  rated 
(lot  wishing  to  be  exempt  firom  paying  the  rates)  called  a  wio- 

C  S  ness 
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1790.       ness  wKo  Is  hot  rated,  to  prove  thai  they  have  rjiteable  property 
in  the  parish ;  and  it  is  objected  that  he  is  atti  incompetent  wit- 


mgdiMt  ness  to  prove  this  fact,  because  he  himseTf  is  liable  to  be  rated: 
pxossci.  jjjj^  supposing  ftiat  the  appellants  siicceed  in  having  their  names 
inserted  in  the  rate,  it  does  riot  fofloW  thttt  tiie  "Witness  ought  to 
be  rated ;  £hat  question  will  remain  untouched,  and  it  must  depend 
on  the  fact  of  his  liaving  rateable  property  within  the  parish.  It 
has  been  argued,  tbat  a  person  who  is  liable  to  be  rate^  only,  is 
equally  an  incompetent  witness  as  if  he  were  actually  rated :  bwt 
there  is  a  material  diSerence  l)etween  the  two  cases.  It  has  heeti 
setfled  in  so  many  cases  at  Nisi  Prius^  that  the  liability  to  be  rated 
is  no  objection  to  liis  tieing  call^  as  a  wittiess,  that  it  is  now  con- 
sidered as  an  eistablished  point.  The  first  question  on  this  subject 
arose  before  Mr.  "Baron  Burlandj  at  Salisbmyy  in  an  action  on  a 
penal  'statute,  whic*h  gave  part  of  the  penalty  to  the  parish ;  and 
a  person  being  called  as  a  witness  to  support  the  action,  who  was 
lial)le  to  "be  rated  to  the  poor,  it  Was  Objected  that  such  Kability 
rendered  liim  incompetent;  but  ihht  learned  judgife  said  Aat  as 
he  was  not  rated,  'hediad  not  an  iititnediate  interest  at  that  time ; 
and  the  witness  was  admitted.  The  same  point  has  since  been 
repeatedly  ruled  l)y  different  judges.  The  rule  stated  by  one  of 
the  counsel,  that  the  witness  is  to  be  totally  indifibrent  at  the  time 
when  lie  is  examined,  is  not  acctiriite:  if  such  a  rule  Were  to  pre- 
vail, every  objection,  which  now  goes  to  the  credit  of  the  witness 
only,  would  render  him  inAmpeteftt.  That  rule  more  properly 
applies  to  Jurors^  who  are  rejected  on  very  dight  grounds.  I  take 
the  rule  to  be  this.  That,  if  (he  witness  can  derive  no  benefit  from 
the  cause  then  before  the  Court,  he  is  competent. 

Grose,  X  In  many  cases  it  is  difficult  to  draw  the  line  be* 
tween  competency  and  credit.  But  in  this  case  there  is  no  doubt : 
here  the  question  is,  Whether  G.  Weaver  had  any  interest  in  the 
appeal  at  the  moment  wlien  he  was  called  to  be  examined?  It  is 
said  that  he  was  interested,  because  when  another  rate  is  made 
be  will  be  so:  the  answer  is,  Tliat,  if  his  name  be  inserted  in  the 
next  rate>  he  will  be  interested,  and  corisequently  incompetent; 
but  he  had  no  interest  on  this  rate  to  render  him  an  inoottipetent 
Wittiess. 

Orflcr  t>rSessioTfi  quaAed  (« ) 


The 
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The  Kmg  against  Tbe.  Mayor,  S^c.  of  Lqndon. 


■1^"^ 


jy«%  ^tC. 

rpHE  defendants  having  b^n  rated  for  tlie  barge-way  and  to^ 

^  gal9  in  the  hamlet  of  Hampton-Wick,  Middksex,  appealed  fnd^XvtT 
^puost  thQsameto  the  Session^;  wljo  confirmed  the  rate,  subject  JJjfei^^' 
to  the  optnio9  of  this  Court  on  the  following  case :  ^'^»  P"'- 

Hamptom-Wifk  is  a  vIU  maintaining  its  own  poor.     The  appel-  city  of  Lmdom^ 
lants,  by  virtue  of  the  stat.  17  Geo.  S.  c.lS.  and  out  of  the  fond  17  c«? V'l '*''' 
provided  by  that  act,  purchased  from  Sir  William  Dolben,  for  the  ^^'^f^^ 
mm  of  4200i»  an  ancient  barge-way  or  towing-path  within  the  ■"^re  effeo 
laid  faamlel,  upon  the  banks  of  the  Thames,  and  ccrtaia  ancieni  ing  thr^^gal 
tolk  and  duties,  payable  in  respect  of  horses  drawing  barges  along  ^Thame!^lnd 
ibe  same;  ajidsvch  bArnre-way  and  tolls  were,  inJunttary.  I77fl,  empowering 

11  11  /•         1  !r»    1  rAi  ti.e  city  to  levy 

conveyed  to  Vbe  app^iants  for  the  purposes  of  the  act.     The  ap-  toiu  and  duties 
peUants  have  leq^ed  the  herbage  and  pasture  of  the  barge-way  or  chJ^trfthe 
tonioir-paCfa  lo  Mr.  Spencer,  at  an  annual  rent  of  SOk  lOs.  which  »»v»g«t»on) «« 

^  '  -11  t  '  .        .  '  ft'teable  to- 

is  p^presdy  appjcopriated  to  the  use  of  the  navigation;  and  their  wards  the  relief 
lesaee  is  in  the  occupation,  of  the  herbage  and  pasture  so  Itased  that  hamult  for 
to  htfD»  aj^  pajjs  thi9  several  rates  for  the  same,    ^mediately  ^^^  J**"  °^ 
oa  the  purcfa^?^  ^^i^    conveyance,   the  toDs  upon  barge^horses  comes  due 
vermin  pursuMUiCQ  of  the  di ration  of  the  act  discontinued,  and  sundingthe 
ev«r  since  thftt  tujie  thc^  new  tolls  authorized  by  the.  statute  to  bie  {f  ^J^n'jJ^^ 
f^>Ulfft^  io  lieu  ther^(  have  been  taken  by  the  appellants  fer  all  ther  parish. 
and  Oliver  ves;$els  navigating  the  river  between   London 


9ndg^  and  the  City  Stone  above  Staines  Bridge,  according  to  the 

qa^a4Atj[  of  tonjpiage.     Barges  and  other  vcsscTs  are  daily  navigated 

OB  a^  p«ct  of  th^  Thames  which  is  within  the  haml)ct  and  adjoins 

tk^e  barg&*wi^;  and^  under  the  author  ijty  of  the  Act,  an  additional 

loU  of  oo^  hoUpi^iiU:^  per  ton  become^  payable,  and  is  paid  to  the 

apyaUwBt%  for  ev^  b^rgi^^  or  other  vessel  navigating  upon  the  river 

bfgropHi  l^nfjffon  ox  Hamf ton-Wick,  and  towed  along  the  barge« 

imy^  to  l^fUoUj   ffamptou-Court,    Moulsy,   or  tiampton,   within 

of  wl^ch  limits  th^  barge-way  io  (^estion  is  included';  and 

%gfn  l4m^9n  frequen;tly  stop  and  uqIq^  within  the  limits 

ff  IJ^  y^ffSfit^^^    Ii^ne  o(  tne  new  tolls  are  actually  received 

Wtfo  U(^  Iwpl^  of  ffamfion^Wick s  but  the  whole  of  them  col- 

^■^  to^  ^^  ^WyoUwts'  fippointment  at  Strand  on  the  Green,  be- 

\am  ffp  J^d^     Sif  JViUiam  JOfolben  and  bis  ancestors,  previods 

tMl)lillJi(9^.{miXJii^  WiA  conveyauc^  were  always  assessed  to  the 

Vpit%|T[^  jgjoil^  n(t%  W^  9^^/  taxes  for  the  barge-way  and  an- 

Mt  Udls;  and  constantly  paid  all  such  assessments  up  to  die  time 

of 
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1790.  of  foch  purdiaae  and  eonyeyanoe;  and  from  the  time  of  audi 
purchase  and  conveyance  the  appellants  have  been  regnhurly  assessed 
in  respect  of  the  barge-way  and  tonnage ;  and  the  land-tax  and 
J^^*  poor's  rate  have  been  several  times  demanded  by  the  officers  of  the 
LoNBosi.  hamlet ;  but  the  appellants  have  never  paid  the  same.  The  whole 
interest  which  the  appellants  have  in  the  tolls  is  deHved  under  the 
before4nentioned  Act,  and  purchased  under  the  authority  thereo£ 
And  the  rates  appealed  against  have  been  duly  made,  allowed,  and 
published  according  to  laV. 

The  act  of  the  17  Geo.  S.  e.  IS.  is  entitled  **  An  Act  for  en- 
**  abling  the  Mayor,  4^.  of  London  to  purchase  the  present  tolla 
^  and  duties  payable  for  navigating  upon  the  river  Thamesj  west- 
^  ward  of  Ixmdon  Bridge^  within  the  liberties  of  the  city  oiLdn^ 
^  don^  and  for  laying  a  small  toll  in  lieu  thereof  for  the  purpose 
*^  of  ipore  effectually  completing  the  said  navigation;  and -for 
^  other  purposes.**  The  act  states,  that  great  expenses  had  been 
already  incurred  by  the  city  for  improving  the  navigation^  under 
the  14  Qea.  3;  that  further  sums  of  money  were  necessary  to  be 
laid  out,  over  and  f^bove  the  annual  expenses;  and  it  enables 
them  to  purchase  lands  and  the  several  tolls  and  duties  collected 
for  the  navigation  of  barges,  and  for  horses  drawing  the  same: 
that,  immediately  after  the  purchase  of  such  tolls  and  duties, 
those  toils  and  duties  should  cease ;  and  then  it  enacts,  that,  <<  in 
^  consideration  of  the  great  charges  and  expenses  the  said  mayor, 
^  4^.  will  be  at  in  improving  and  completing  the  said  navigation, 
<*  and  for  keq[>ing  the  works  in  repair,  and  in  purchasing  the  tcdis 
^  and  duties  now  obllected  and  taken  for  barges  and  other  ve»-' 
^  sela  navigating  and  for  horses  drawing,  Sfc.  it  shall  and  may 
^'  be  lawfiil  to  and  for  the  mayor,  Sfc.  to  take  for  all  barges,  4^. 

.  ^  which  shall  be  navigated  upon  the^  said  river  between  London 
^  Bridge  and  the  City  Stone  above  Staines  Bridge  (except  as  is 

.  ^  hereinafter  mentioned)  such  sums  of  money,  in  the  nature  of  a 
^  toll  or  duty,  as  the  said  mayor,  Sfc  shall  think  proper,  not  ex- 
^  oeeding  the  tolls  and  duties  hereinafter  mentioned.''  It  then 
stated  the  tolls  which  jnight  be  taken  from  London  Bridge  to  se- 

*veral  other  places  up  the  river  as  far  as  Siaines  (amongst  otheis) 
to  Han^on-Widk^  Sd  per  ton;  to  Siaines  nnd  upwards^  4d.per 
ton.    It  also  gives  the  city  power  to  collect  the  tolls  where  they 

.  please.  Jt  then  requires  that  ^  an  account  cf  the  said  totts  and 
^  duties  granted  bg  the  actj  be  annualfy  laid  before  parliamemt^ 
Jt  then  redtei^  that  die  money  to  bt  collected  by  the  receipt  ef 
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1790.       considered  as  occupiers  in  fact,  of  tl^e  property  rated;  for  Spencer 
"^  is  only  the  leisec  of  the  herbage  and  pasture^  the  soil  of  the  towing- 

mgai»a       paths  is  still  in  the  possession  of  the  cprporation ;  and  it  is  in  re* 
'^Icil^r''    sp^ct  of  that  that  the  defendants  are  rated.     Then,  2dly,  there  can 
LoMDoK.      \^  n^  doqbt  on  ibe  authority  of  adjudged  cases  but  that    the 
subject-matter,  namely,   the  barge-'way  and  tdl-gatey  is  rateable* 
The  tolls,  which  become?  due  in  respect  of  the  use  made  of  the  land 
as  a  towing-path,  are  as  much  an  adventitious  profit  arising  from, 
the  land  as  the  mineral  water  was  in  the  case  of  the  CheKenhwm 
Spa  (a)  i  and  there  the  .occupier  was  lield  liable  to  be  rated  for  the 
lAole  aaiouat  of  the  annual  profits,  although  the  greatest  part  o£ 
them,  in  the  prcq>ortion  of  four  to  one,  arose  from  the  spring.     So 
in  jB.  V.  Cardingian  (&)  the  grantee  of  the  Ouse  Ni^vigatipn  was  held 
jateable  fi>r  the  tolls  arising  from  a  sluice  erected  in  the  parish  of 
Cardington^  as  an  adventitious  profit  arising  from  the  land.    And 
again  the  case  of  the  4^e  and  Colder  Navigation  (0)  stands  upon 
the  same  principle.     3dly,  It  remains  only  to  be  considered  whether 
the  defendants  be  rateable  for  any  part  of  this  property  within  the 
hamlet  oi Hampton-Wick :  for  if  any  part  of  the  toDs  apjiear  to  be- 
eome  due  there,  this  Court  will  not  examine  into  the  quiMitim  of  ihe 
rate*    Now  though  the  tolls  be  not  actually  collected  in  this  hamlet, 
yet  that  makes  no  difference  if  any  part  of  them  become  due  wthim 
iL    That  id  the  only  criterion :  as  to  which  the  case  of  R*  v.  Carding^ 
iOHj  and  what  is  said  byl  Bidlerj  J.  in  the  Ayre  and  Calder  Naviga- 
tion case,  ai^  decisive.     In  the  former  the  tolls  were  held  rateable 
in  the  parish  of  Cardingtonj  although  they  were  not  collected  there^ 
because  the  sluice^  in  respect  of  which  the  tolls  were  ]u^kle%  was 
locally  situated  within  the  parish.    And  in  the  latter  case,  Mr.  J. 
Btdler  said,  the  material  question  to  consider  was,  M  what  place 
He  toll  became  due  ?      Here  it  is  apparent  upon  the  &ce  of  the  act, 
that  some  of  the  tolls  become  due  at  Uampton^  Wicki  and  it  is  foimd 
as  a  fiu^t  in  the  case,  that  some  vessels  stop  and  unload  there. 

Mingayf  the  Common  Servant  (^),  and  KnowleSf  contri^  con^ 
tended,  1st,  That  the  defendants  were  not  rateable  at  all  for  thif 
property.  Sdly,  That  they  were  not  ratfutble  iq  Hanptrnt^JVich*^ 
Ist,  It  appears  that  the  defendaiits  are  inera  trosteei^  for  the 
jmUic;  they  receive  no  profits  themsehes,  and  therefore  are  no( 
rateable.  The  act  itself  only  enables  them  to  m^ke  thc^  piic-p 
chases  <<  for  the  purpose  of  more  eflbctually  completing  the 
^  navigation  of  the  Thamesi "  and  they  are  bound  to  »pply  tbc 

(«)  JL  ▼.  ilfcXbr.  Cowfu  (19.  (0  .4«4r»  S  vfl.  <6f. 

0)  Cntf.  58X.  (ji)  Mr.  S^tier. 
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vkole  profiu  (bo  they  mpre  or  less)  to  th^t  purpose  c^J^;    Tbe       17.30. 
whole  scope  of  the  «ct  shews*  that  the  def^dapt^  w^re  inve^tedi     -,         ~ 
irith  the  ligbl  of  levying  the  toU^  menely  for  the  groat  public  bei^      ^^in^'^ 
fit  arisiiif  from  the  wprovemept  pf  the  navigation ;  they  ai^  cou-    ^^^J^*"*^ 
sidesed  by  the  I^ialAtiiiQ  m^ely  ap  public  trustees,  aqd  in  that     ^^P^^^ 
diaracter  only  could  they  be  r^ired  to  lay  before  pgrliaf^eot  the 
amount  of  the  tolk  coUected*    This  Cfise,  therefore^  is  very  di^tilir 
guishable  from  that  of  the  Pocli;  Company  of  tfull ;  for  there  tbi^ 
sfaarei  were  io  the  hwd^  of  jfrivate  individuals  /  they  ivece  pro^ 
aUe^  and  as  much  the  ot^ect  of  sale  as  any  other  species  of  property* 
The  same  answer  applies  to  all  the  other  ca^es  cited.    Wbeirea^ 
here  the  tolls  are  e^^pr^Iy  appropml^ed  by  the  act  of  piu^Uament 
to  a  specific  pttbiic  olffiecti  in  which  the  country  at  large  are  interest-^ 
ed.     And  so  fiur  finm  being  profitable,  it  appears  l^t  the  tolls  ^e 
not  sufficient  to  defray  the  charges,  and  therefore  the  CorporatipH 
are  empowered  to  borrow  ijsoney  upon  them.    3ttt,  ^dly^  if  the 
tolls  be  rateable  anywhere,  they  are  rateable  9X  Strami-oihthc^ 
Green^  vaikffr^  thfy  ^re  collected:  otherwise  the  defend^its  nsay  be, 
rafted  for  the  9ajnoe  tolls  in  e^h  of  the  several  districts  thj?ough 
^Incb  the  river  passes ;  for  it  will  be  impossible  tQ  ascertain  the  es^^ 
set  proportion  whieh  becomes  due  in  each.    The  toll  is  not;  paya- 
l)lefor  any  specific  property,  as  in  the  Cardinglon  case,  but  for  the 
benefit  c^  navigating  up  the  stream ;  for  it  is  ascertained  in  propor- 
tion to  the  distance  from  London,    In  the  case  of  the  Aye  and 
Odder  Navigation*  where  the  navigation  was  carried  through  seve^ 
^  fistrict^  the  tolls  were  held  liable  to  be  rated  in  the  place  where 
^  vere  collected*    Now  heve  it  is  particularly  stated,  that  no  part 
«f the  tolls  are  collected  in  Hampton-Wich ' 
lord  KuTO^A  Ch.  J.    From  the  time  when  I  first  read  this 
case  to  the  present  moment,  I  confess  I  have  had  no  doubt  on  this 
foestion,     Xt  appears  tha,t]^  some  yea^  ago.  Sir  Wn  Dolhen  was 
<cised  of  a  close  called  The  BQrge^v>Qy^ ;  ftud  from  persons  who 
Pitied  over  U  he  receiv^  tolls ;  it  afterwards  became  necessary 
far  tlie  ci^  of  l/mdcn^.  as  conservators  of  the  river  Thames^  to 
|4  possession  of  this  b^ge^ways  lying  in  Hampton^Wick ;  and 
Kcardiigly  tbl^  a^uire4  th?  ownership  and  pos^sslon  of  this 

Iw^  by  virtue  of  the  ^t  of  p^Tliwent,  17  Geo.  s.  c.  18.  li 
Mms  ta  me  ^hf^  thi^  difficid^y  ^bich  hm  bi^n  mad^  has  arisen 

&YIID  not  GOQsidmi^  t|2&^  is  rated ;  it  is  nAt  a  rate  on  the  toUsj^ 
bot  the  close  of  land  called  the  Bargc^way  and  the  Toll-gate. 
liov  th^  ^vestioQiB  ^e^  firsts^  Wbi|tbi^  this  property  be  or  be 
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not  rateable  ?  and,  2dly,  T^ho  should  be  rated  for  it  ?  First,  the 
subject-matter  of  the  land  is  real  property  ;  it  is  land,  tenement, 
or  hereditament ;  and  it  is  liable  to  be  rated,  unless  it  be  so  circum- 
stanced that  there  is  no  occupier  on  whom  the  rate  can  be  impo- 
sed;  as  in  Lord  Amherst  v.  Lord  Sammers  (a)j  the  case  of  Si, 
lAik^s  Hospital  (b)y  4^.  But  here  the  ci^  of  London  are  the  6o 
cupiers ;  for  the  case  expressly  states,  that  Spencer^s  interest  is  con- 
fined  to  the  herbage  and  pasture ;  and,  therefore,  if  any  injury  were 
done  to  the  soil,  the  defendants  might  maintain  trespass  for  it. 
Where  there  is  no  actual  possession  in  another  person,  the  posses* 
sion  follows  the  proper^.  It  is  not  necessary  that  there  should  be 
a  manual  occupation  every  day ;  as  in  the  instance  of  the  waste  of  a 
manor,  for  injuries  done  to  which  the  lord  of  the  manor  may  bring 
trespass.  And  in  this  case  there  is  no  doubt  but  that  the  dty  of 
London  are  in  the  actual  occupation  of  this  property ;  for  persons 
navigating  on  the  river  pay  them  for  the  right  of  passing  along  the 
towing-path.  It  is  not  necessary  for  us  to  say  how  modi  the  city 
should  be  taxed  in  one  parish,  and  how  much  in  another;  it  is 
sufficient  for  us  to  say  that  they  have  the  inheritance  and  ownership 
of  the  soil,  which  is  the  subject-matter  of  the  rate :  if  they  be  rated 
too  much,  their  remedy  is  by  appeal  to  the  Sessions. 

YcJ  BuLLER^  J.  after  observing  that  the  thing  rated  was  the 
barge-way  and  toll-gate,  said,  that  there  were  two  questions ;  the 
one.  Whether  the  thing  rated  be  or  be  not  in  its  nature  liable  to  be 
rated  to  the  j)oor  ?  the  other.  Whether  it  be  exempted  on  account 
of  the  use  to  which  it  is  applied  ?  With  respect  to  the  former,  it 
is  an  interest  in  the  soil,  lying  in  Hamptor^Wickj  in  respect  of 
which  they  take  tolls,  some  of  them  payable  in  that  district,  and 
some  in  other  parts.  It  b  not  necessary  for  us  to  determine  niie* 
ther  they  be  liable  to  be  called  on  in  this  district  for  a  propor- 
tion of  the  tolls  arising  on  one  entire  voyage  from  London  to 
Staines :  it  is  sufficient,  for  the  decision  of  this  case^  that  some 
of  the  tolls  are  due  for  navigating  to  HampUm'Wick.  If  tolls 
Were  to  be  divided  for  the  purpose  of  rating  them  in  diffisrent 
parishes,  it  would  create  great  confusion :  but  it  has  been  settled 
in  a  variety  of  cases,  particularly  in  2Z.  v.  The  Ayre  and  Caldef 
Navigation,  and  R.  v.  Cardington^  that  the  party  is  to  be  rated 
for  tolls  where  they  become  due.  The  Court,  in  deciding  those 
cases,  proceeded  on  the  principle  that  the  owners  were  not  en- 
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titled  to  receive  the  tolls  till  the  vessels  arriyed  at  a  certain  place;       1790. 
and  where  those  toUs  are  due^  there  the  party  is  rateable.    It  is  im-    "■ 
material  in  what  place  they  are  received ;  for  if,  in  this  case,  the        <^^° 
debodaiits  received  them  at  GwWiall^  they  could  not  be  rated  for    ^^^2""' 
tbem  in  London^  but  at  Hampton-Wickj  where  they  become  due.      I^voov. 
Am  to  the  other  question,  the  defendants  are  in  possession  of  thfs 
property,  and  are  therefore  primi  fade  liable  to  be  rated  for  it ;  if 
dky  be  entitled  to  any  exemption,  it  is  incumbent  on  them  to  shew 
iL     Now  it  has  been  objected,  that  they  are  not  liable  to  this  rate, 
became  they  hold  it  on  ^public  trust ;  but,  iA  the  first  place,  it  does 
not  mppear  to  be  the  case  of  a  trust  at  all ;  and,  if  it  did,  perhaps 
the  conaeqaence  contended  for  would  not  necessarily  follow.    Before 
tins  act  of  parliament  passed,  the  defendants  were  the  conservators 
of  the  river  Tkawies:  now  we  are  not  sufficiently  informed  by  this 
case  whether  ibey  were  or  were  not  under  any  obligation  to  cleanse 
and  repair  the  river ;  and  if  they  were,  this  act  was  passed  in  ease 
of  their  burden :  but  whether  they  were  or  not  is  perfectly  immate- 
rial, fiur  they  are  found  in  possession  of  this  property  which  is  rate- 
able^ and  it  is  not  stated  n^atively  that  they  are  not  the  beneficial 
owners  of  it. 

Grose,  J.    The  question  before  us  is  not  Whether  or  not  the 
otj  of  London  be  rated  too  high  ?  but.  Whether  they  be  properly 
rated  for  that  which  is  the  subject  of  the  rate  ?    Now  the  rate  is  on 
tke  barge-way  and  toll-gate ;  and  it  appears  from  the  case,  that  the 
Wilis  in  the  defendants,  and  not  leased  out,  as  it  was  in  IL  v.  Jol- 
^t(a) :  the  soil,  therefore^  remaining  in  them,  they  are  properly 
MKaKd  foe  it  Then,  Is  the  city  oi London  rateable  in  this  district  ? 
It  ii  stated  m  the  case,  that  U.  per  ton  is  due  for  goods  landed  at 
fbmpUm^Wiek  s  somethings  therefore,  is  rateable  to  the  poor  in 
tius  place;  and  if  we  were  to  determine  that  the  defendants  are  not 
liable  for  that  in  HamptonrWick^  we  should  in  effect  overturn  the 
Ctteof  iZ.  V.  Cardington.    The  remaining  question  is.  Whether  the 
citjr  d  London  be  trustees  of  this  property  for  the  benefit  of  the  pub- 
fie?    On  this,  I  confess,  I  had  some  doubt  at  first;  but  the  manner 
ia  which  my  Brother  Butter  has  put  this  question,  removes  all  diffi- 
culty; for,  finding  the  defendants  in  possession  of  some  proper^, 
nd  that  property  rateable  they  should  have  shewn  that  they  were 
tnistees  for  the  public :  but  not  having  done  so,  they  must  be  rated 
far  it  Order  of  Sessions  confirmed  fbj. 

(Q  Tide  JL  V.  #.  P^,  poa^  545,  aad  J?,  r.  The  Commiaknftn  of  &l^ 
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In  v>  tction  bj  ri^HIS  was  an  action  brought  by  th^  indorsee  of  a  bill  of  o^-r 
aninst  the  ac-  cfaa^ge  for  90/.  ngalnst  the  acqeptor.      The  bill  wa^  drawn 

rfewhinge,  ^  Dunkirk  by  CAristu^n^  on  the  defendant  in  London^  payable  **  U> 
drawn  payable  «  Hetiry  D^vis,  ov  order ;"  and,  having  been  put  into  the  foreign 
der»**  it  b  com-  mail,  inclpsed  in  a  letter  from  Christidtiy  it  got  into  the  hands  of 
S^endant  to  another  Haiiy  Davis  thaq.  the  one  in  whose  favour  it  was  drawn^ 
tirerridence      Tjjg  defendant  accepted  the  bill;   and  when  Davis  desired  the 

that  the  person  ^^  ; 

who  indoned  plaintiff  to  discount  it,  the  latter  made  application  to  the  defendai^t 
was  o(ft  the  real  ^^  know  whether  or  not  it  was  his  acceptance?  and,  on  receiving 
r^be'rfth^*^  an  answer  in  the  affirmadve,  cpupled  with  an  assurance  that  it  was 
same  name,  and  a  good  bill,  he  discounted  it,  not  knowing  the  H.  Davis  from  whom 
no  addition  to  he  took  it.  There  was  np  ground  to  impute  any  fraud  to  the  plain- 
we'^tfe^*  tiff  On  tho  trial  before  Lord  Ketiyon,  after  the  plaintiff  had  prov- 
biu.  If  a  bill  ed  the  defendant's  hand^writing,  and  the  indorsement  bj  I^aviSj  the 
pajabk  to  jf,  defendant  offered  evidence  to  shew  that  the  U.  Davis,  who  indorsed 
Se^htndf  of  an!  ^o  the  plaintiff,  was  not  the  real  H.  Davis  in  whose  fayoqr  the  bill 
^hcr  person  of  yg^  drawn :  but  Lord  Kenyon  being  of  opinion  that  such  evidsnce 
as  the  payee,  and  was  inadmissible,  the  pWn tiff  recovered  a  verdict  A  rul^  having 
knowm^hLVhe  ^^^'^  obtained  to  shew  cause  why  a;  new  trial  should  not  be  granted 
wat  not  the  real  on  this  misdirectiou, 

person  in  whose  .  i.     ■   i_ 

faToui*  it  was         Erskifie  and  Shepherd  now  shewed  cause.     If  there  had  been 
it,  he  i's  guHt^    Aoy  particular  description  of  the  payee  on  the  bill,  the  p^jaintiff 
«f  a  foigery.       must  have  taken  care  that  the  person  fi:ora  whom  be  secdved  it 
answered  the  whole  of  the  d^^riptiou :  but  there  was  qo  descrip^ 
lion  o^  or  addition  to,  the  H.  Daw  s  t^^^e  was  nothjing  on  xjufi 
bill  to  lead  either  the  acceptor  or  any  third  perspn  to  susp^  th^t 
the  If.  Davisy  who  was  in  possession  of  the  bill,  was  i^oi  the  real 
payee.      A9<1>  so  fiir  from  the  plaintiff's  having  inci^r^  an^ 
charge  of  neglect,  tu2  seems  to  have  tajkea  n^ore  than  osdin^ry 
caution  in  making  inquiries  of  the  acceptor  before  he  di^^ujDtea 
the  bilL     There  iai  no  pretence  to  impute  eithoi:  iV^ud  or  O^Iec^ 
to  the  plalutiff ;  he  standa  iu  the  situatiw  of  au  innocent  purchj^ser 
for  a  voluabil^  cpnsideratioiv     This  case,  the]:efor^  falls  witl\^  the 
coQunon  ri4e>  that»  ^b^re  one  of  two  umo^nt  persoi^  nvist  foSkf 
by  the  &a^d  of  another,  the  1q^  must  be  borne  by  him  who  ^- 
abled  the  party  to  commit  the  fraud ;  and  in  this  case  that  person 
is  Chrhaian^  who  ought  to  have  described  the  pajta  woom  parti- 
cularly. 
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1 790*      that  it  was  accepted  hy  him  ?    If  any  fraud,  or  even  neglect,  could 
*^TZ  be  imputed  to  the  plaintiff,  that  would  vary  the  case:  but,  dr- 

miaimtt  cumstanccd  as  these  parties  were^  I  think  that,  if  the  plaintiff 
cannot  recover,  it  will  put  an  insuperable  clog  on  this  species  of 
property.  I  cannot  distinguish  this  case  on  principle  from  that 
o{  Miller  v.  Race  {a)  where  the  innocent  holder  of  a  note^  whidi 
had  been  taken  when  the  mail  was  robbed,  was  held  entitled  to 
recover;  thait  indeed  was  a  note  payable  to  bearer;  but  still  the 
]  same  principle  must  govemboth  cases.  In  this  case  tEe  fauTTonh 
gmated  with  the  drawer  of  the  bill,  in  not  describing  more  parti-» 
cularly  the  person  to  whom  he  intended  it  should  be  paid.  The 
plaintiff  was  not  bound  to  send  to  Dunkirk  to  know  whether  the 
person  who  had  possession  of  the  bill  was  or  was  not  the  real 
H.  Davis.  There  may  indeed  be  some  inconvenience  the  other 
way;  but  setting  the  inconvenience  on  the  one  side  against 
that  on  the  other,  in  my  apprehension,  it  would  throw  too  great  a 
burden  on  persons  taking  bills  of  exchange  to  require  proof  of  an 
indorsee  that  the  person  from  whom  he  received  the  bill  was  the 
real  payee.  Such  proof  has  never  yet  been  required  of  an  in« 
dorsee  in  such  an  action :  therefore  I  think  that,  as  there  was  no 
fraud,  or  want  of  due  diligence  on  the  part  of  the  plaintiff,  he  is  en* 
titled  to  recover;  however  I  give  this  opinion  with  some  diffidence^ 
as  my  Brothers  have  intimated  that  they  are  of  a  different  opinion. 
AsuHURST,  J.  This  is  a  case  of  considerable  importance;  and  I 
think  that  we  ought  to  grant  a  new  trial,  that  the  parties  may  have  aa 
opportunity  of  putting  the  question  on  the  record.  The  present 
inclination  of  my  opinion  is  with  the  defendant.  In  order  to  derive 
a  legal  title  to  a  bill  of  excliange,  it  is  necessary  to  prove  the  band- 
writing  of  the  payee;  and  therefore  though  the  bill  may  eome  by 
mistake  into  the  hands  of  another  person,  though  of  the  same 

Iname  with  the  payee,  yet  his  indorsement  will  not  confer  a  title.  .Snch 
an  indorsement,  if  made  with  the  knowledge  that  he  is  not  the  per- 
.  ^    son  to  whom  the  bill  was  made  payable^  is  in  my  opinion  a  forgery; 
.«;t^:>  V  ^\ ..''  a*v  and  no  title  can  be  derived  through  the  medium  of  a  fraud  or  for- 

I  l?^ry*  T^^i^  is  distinguishable  from  the  case  of  Miller  v.  Bace;  for 
there  the  note  was  payable  to  bearer :  In  such  cases  the  bearer,  who 
purchases  for  a  valuable  consideration,  and  without  notice  of  any 
firaud,  is  entitled  to  receive  the  contents  of  the  bill ;  and  payment  to  him 
is  a  discharge  to  the  drawer.  But  in  this  case  the  bill  was  drawn 
payable  to  H.  Davis^  or  order  $  imd  though  the  name  of  ft.  Davis 

(«)  lJirr«4|ft> 
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were  indonefl  on  the  bill,  yet  it  was  incmnbent  on  the  plaintifiP,  who       1 790. 
daims  throairh  the  payee,  to  be  satisfied  that  that  was  the  Indorse-    -»-——— 

-  •  ,  ,  Mead 

ment  of  the  real  pay ee.  agaUui 

BuLLEB,  X     As  the  bill  in  this  case  is  of  great  valuer  the  par- 
ties may  put  this  question  in  a  mode  to  be  decided  by  the  dernier 
retat.    As  at  present  advised,  I  entertain  the  same  opinion  as  my 
Brother  ^Mwrst.    If  we  were  to  inquire  whether  any  laches  were 
to  be  impoted  to  the  plidndff  or  the  drawer,  I  rather  think  the 
plaintiff  is  more  in  fiiult  than  any  other  person,  in  advancing  his 
nKmey  to  H.  Daoisj  who  was  a  total  stranger  to  him.    But,  without 
going  into  any  soch  inquiry,  I  am  of  opinion  that  it  is  incumbent 
on  a  plaintiff  who  sues  on  a  bill  of  exchange,   to  prove  the  in- 
dorsement of  the  person  to  whom  it  is  really  payable :  the  general 
fiorm  of  the  dedaration  shews  that  it  is  so;  for  that  is  that,  **  the 
^  send  Am  B.  to  whom,  or  to  whose  order,  the  payment  of  the  said 
^  aom  of  XDongr  mentioned  in  the  said  bill  was  to  be  made  after- 
^  wmrds,  4^.  indorsed  the  said  bill,  his  own  proper  hand-writing 
^  being  thereto  sobscribed."    Now  here  it  is  clear  that  the  indorse- 
ment was  not  made  by  the  same  H.  Davis  to  whom  the  bill  was 
made  payable;  and  no  indorsement  by  any  other  person  will  give 
any  title  whatever.    Then,  Is  there  any  thing  in  this  case  that 
est<^  the  defimdant  from  saying  that  the  person  who  indorsed 
to  him  was  not  the  real  payee?    Now  the  act  of  that  person  who 
indorsedy  and  who  in  so  doing  was  guilty  of  a  forgery,  cannot 
prevent  an  innocent  person  from  shewing  the  truth.    Then  it 
was  argued  that  Christian  was  guilty  of  negligence,  in  not  de- 
scribing more  particularly  the  payee;  but  I  know  of  no  authori^r 
wludi  reqoires  that  to  be  done.    This  bill  was  drawn  in  the  com- 
mon fhrra,  pliable  ^  to  H.  Davis  or  order;''  and  the  drawer  could 
not  loresee  diat  it  would  get  into  the  possession  of  any  other  H. 
Daois.    If  any  other  stranger  had  received  this  bill,  and  indorsed 
it  over  to  the  plaintiifl^  it  is  not  pretended  that  such  indorsement 
would  have  conveyed  any  title  to  the  bill;  and  it  cannot  make  any 
di£Reraioe  whether  such  stranger  bear  the  same  name  with  the  real 
payee  or  not ;  for  no  perscm  can  give  title  to  a  bill  but  he  to  whom 
It  is  made  payaEle.    Independently  of  these  reasons,  I  think  that 
convenience  requires  that  a  determination  should  be  in  favour  of 
the  defiendanL    I  have  no  difficulty  in  saying  that  this  H.  Davis^ 
^wrJPg  that  the  bill  was  not  intended  for  him,  was  guilty  of  a  i^ 
fajgyi  ^  the  drcumstanoe  of  his  bearing  the  same  name  with  the 
p^fee  cannot  vary  this  cas^  since  he  was  not  the  same  person^  Then 
if  die  plaintiff  cannot  recover  on  this  bill,  he  will  be  induced  to  pro- 
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1790.       teetlte  the  fotfjbt;   and  tfa^t  WMld  b^  Iht  ease  ereh  if  it  I^ 

*"TT passed  through  several  hafids,  because  each  indotser  would  tra 

agdua  it  up  to  the  person  from  whom  he  received  i^  and  at  last  it  wou 
**"''^*  come  to  him  ^ho  had  been  guilty  of  the  forgery:  Whereas  if  t 
plointiif  succeed  in  thi^  action,  he  will  haVe  no  ikidcicemefit  to  pi 
secute  for  the  fbrgeft^y;  the  drawer,  on  whom  the  loss  would 
that  case  &1I,  might  have  no  mestns  of  discovering  the  person  wl 
committed  the  forgery,  tfnd  thu^  he  would  probably  escape  puiiis 
ment.  As  far,  therefore,  as  convenience  can  have  atiy  efiect, 
weighs  strongly  with  me  to  receive  the  evidence.  Bnt  at  t 
events  the  plaintiff  cannot  recover,  since  he  derives  his  title  under 
.  forgery. 

Grose,  J.      I  am  of  opinion   that  it  was  cotnpetent   to   tl 

defendant  to  shew  in  evidence,  that  the  person  who  indorsed 

the  plaintiff  was  not  the  person  named  as  the  payee  in  this  b 

of  exchange ;    atid  I  fofm  that  opinion  as  well  on  the  substan 

of  the  transhctioth  as  on  the  form  of  pleading  in  such  cases. 

'  IhU  of  exchange  is  onfy  a  transfer  of  a  chose  in  actim  aocordic 

to  tlie  custom  of  metchanls;  it  is  an  authority  to  one  pefson  i 

pay  to  another  the  sum  which  is  due  to  the  first,  affd  it  is  g 

neraily  directed  to  be  paid  to  the  payee  or  his  order.    Wh( 

the  person  on  whom  it  is  dt^wn  accepts,  he  only  engages  by  tl 

terms  of  his  acceptance  to  pay  the  contents   of  the  bill  to  tl 

person  named  in  it,  or  to  his  order.     The  general  forih  of  tl 

declaration,  which  is  to  be  found  in  some  of  the  old  csitries^  al: 

agrees  with  this  doctrine,  and  points  otit  what  the  law  is:  I  o1 

serve  indeed  that  this  declaration  is  not  drawn  in  the  tumal  forr 

for  the  words  "  to  whom  or  to  whose  order,"  are  omitted ;  bi 

•till  it  is  that  the  said  H.  Davis^  that  is,  the  same  H.  Davis  wl 

is  mentioned  in  the  former  part  of  the  declaration,  as  the  paye 

indorsed  to  the  plaintiff.     It  clearly,  therefore,  appears,  that  as  r 

person  cnn  demand  payment  of  a  bill  of  exchange  but  the  paye 

or  the  person  authorised  by  him,  the  acceptor  only  undertakes  1 

pay  to  them,  and  cannot  be  compelled  to  pay  to  any  other  pel 

•on.    If  he  pay  the  amount  of  the  bill  to  any  other  person,  I 

pays  it  in  his  own  wrong,  and  such  payment  dees  not  discharj 

i   his  debt  to  tlie  drawer.     If  this  decision  will  prove  a  clog  o 

'  the  circulation  of  bills  of  exchange,  I  think  it  will  be  less  detr 

I  mental  to  the  public,  than  permitting  persons  to  recover  throng 

:'  the  medium  of  a  fc^gety.    And  that  this  was  a  forgery  cannc 

be    doubted,    if  we  consider'  9ie'  definition    of  it;    Mliich    ii 

the  false  making  of  any  instrument!  itidorsemeat)  4^.  with  in 
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tent  to  defraud  (a).  It  makes  no  di£Pe'rence  whether  the  person 
maUng  this  false  indorsement  were  or  were  not  of  the  same  name 
with  the  {Miyee,  since  he  added  the  signature  of  H.  DaviSf  with  a 
view  to  defraud,  and  knowing  that  he  was  not  the  person  for  whom 
the  htU  was  intended,  I  agree  also  with  my  Brother  Bullet^  that 
this  decision  will  be  more  convenient  to  the  public;  because  then 
tbe  plaintiff  will  prosecute  the  person,  who  indorsed  to  him,  for  the 
{argarf.  For  these  reasons  I  am  of  opinion,  that,  as  this  bill  of 
exchange  was  only  payable  to  the  payee  or  his  order,  it  was  com- 
petent to  the  defendant,  the  acceptor,  to  inquire  whether  the  person 
onder  whom  the  plaintiff  claims,  were  or  were  not  the  payee. 

Per  Curiam^  Rule  absolute. 

(a)  Vid.  %  Geo,  a.  r.  25.  /.  I, 
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Ross  against  Hunter. 


Nov.  z8th. 


T,-__  .  .  ,  .  In  tn  action  by 

HIS  was  an  action  against  an  underwriter  upon  a  pohcy  of  the  assured  of 

insurance  on  goods  on  board  the  Live  Oaky  iDhereofwas  master  u^^,ij^^  for 
Joieph  Rati,  at  and  from  Jamaica  to  New  Orleans.     The  first  f  ^^  ^^^^^ 

^  ^  .^  1  .   1  -I  1  !•  barratry  of  the 

count  in  the  declaration,  which  was  m  the  usual  form,  contained  an  master,  proof 
ivennent  that  the  ship,  "before  her  arrival  at  New  Orleans^  was,  who*wa$^"°" 
"  together  with  the  goods,  Sfc,  by  the  barratry  of  the  said  Joseph  «<^.^<*  ">  ^^^ 
^  Batij  he  then  and  there  being  master  of  the  said  ship,  ^c.  run  and  who  was 
"  uray  with  and  wholly  lost  to  the  plaintiff,"  ^-c.  aacd^asTucb* 

There  was  a  second  count  in  the  declaration  as  upon  a  loss  by  ^7ofh«  c^e 
the  peiils  of  die  sea.  *  ^^^  fraudulent 

it  appeared  at  the  trial  that  the  Live  Oak  was  put  up  by  own  ^rimi/acifp 
^'f  who  acted  as  master,  as  a  general  ship,  at  Kingston  in  entitle  the  pUm- 
Jamaica  in  1783,  and  that  the  plaintiff,  amongst  other  persons,  tiff  to  recover, 

,.  ,.,  /I  111       without  shewing 

nil^ed  the  goods  in  question,  which  were  nour  and  other  dry  negatively  that 
goods  m  board  her.     She  sailed  on  the  voyage  insured  in  May  owwV,  o^hat 
1788,  and  arrived  in  June  following  at  the  Mouth  of  the  river  J^^^gJJ^P"^ 
Mmssippij  which  leads  up  to  New  Orleans  in  Spanish  America^  lies  on  the  de- 
at  the  distance  of  about   35  leagues.      When  the  captain   had  travaVhTmseif^ 
got  thus  far  he  dropped  anchor;   and  went  in  his  boat  up  the  ^(n^j^^h^^^^j,*^*** 
nver  to  New  Orleans^  and  on  his  return,  without  carrying  the  voyage  insured 
ihip  to  her  port  of  destination,  stood  away  for  the  Havannah.  maUa  to  New 

Orliatit,  which 
lies  up  the  river 
^^**¥Mt  ^^  ^  captain  proceeded  on  hia  voyage  as  far  as  the  mouth  of  that  river,  and  tl  en  dropped  anchor 
■t^ftat  vp  die  river  in  his  boat  for  a  fraudulent  purpose  of  his  own,  held  that  the  dropping  cf  hb  anchor  with 
■chfaodaleBt  tmeac  wis  an  aa  of  bamtry,  and  not  merely  a  deviation. 

Vou  IV.  D  After 
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1790.       After  his  departure  from  whence,  he  was  never  afterwards  hear 
'    It  appeared  that  he  had  a  private  adventure  of  negroes  of  his 

agahtit        ^^  board,  which  there  was  reasonable  evidence  for  supposin| 
HuNT«i.      intended  to  have  disposed  of  at   Neao  Orleans;   but  findin 
difficult  to  do  so,  on  account  of  an  interdiction  against  the  impc 
tion  of  them  by  the  Spanish  government,  he  went  to  the  Havan 
in  quest  of  a  market  for  them.     Several  letters  were  agrees 
be  received  in  evidence,  which  passed  between  the  phintifF 
his  correspondents;  -from  whence  it  appeared  that  they  had  n 
every  inquiry  concerning  Ratiy  but  without  success:   and  t 
was  ground  for  believing  that  the  vessel    was    afterwards 
In  these  letters  he  was  mentioned  as  the  master  of  the  ve 
and   treated  as   one   who    had   run   away   with   the  cargo; 
whether  he,  or  what  other  person,  were  (Tjmer  of  the  ship 
not  appear.     The  defendant  offered  no  evidence,  but  conten 
that  upon  the  plaintifTs  own  shewing,  he  could  not  recover ; 
as  to  the  second  count,  the  underwriter   was  discharged,  tl 
having  been  a  clear  deviation  proved  from  the  voyage  insnr 
which  was  admitted.     And  as  to  the  first  count,  there  was 
evidence  of  the  captain's  having  been   guilty   of  barratry; 
nan  constat  that  he  was  not  (rumer  or  general  Jrerghter  of 
ship  himself;  or,  if  he  were  not,  that  he  had  acted  contrar 
the  directions  of  the  owner  In  going  out  of  his  original  coui 
in  either  of  which  events  he  could  not  be  guilty  of  barrc 
But,   admitting  the  evidence  to  be  sufficient  for  that  purp 
it  was  contended  that  there  had  been  a  previous  deviation  bel 
the  barratrous  intention  took  efiect.      But  Lord  Kenyan  be 
of   opinion    that  the  plaintiff  was   entitled   to    recover    on 
first  count,   the  jury  found  accordingly.     And  now   upon  : 
tion  to  set  aside  the  verdict  and  grant  a  new  trial  on  the  at: 
facts, 

Mingay  and  Lainbe  shewed  cause  against  the  rule;  contc 
ing,  first.  That  the  proof  offered  by  the  plaintiff  was  prtmA  J 
evidence  of  barratry ;  for  they  proved  that  the  person  who  h 
the  character  of  captain,  having  put  some  negroes  of  his  < 
on  board,  which  he  could  not  dispose  of  at  the  place  of 
original  destination,  had  fraudulently  for  his  own  purposes 
away  with  the  ship  and  cargo.  The  circumstance  of  clandesti 
ly  going  up  the  river  m  his  boat  was  strong  evidence  of  the  frs 
And  therefore  as  the  character  of  captain  by  no  means  imp! 
that  of  owner,  but  was  used  rather  in  contradistinctioii  to 
it  was  incumbent  on  the  defendtiaty  who  wish^  to  ayail  b 
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1790.       before  trusted  his  goods  on  board.     This  may  be  compared  to 

■ "   the  case  of  burglary ;  on  an  indictment  for  which  it  is  not  merely 

agam4t       neccssary  to  prove  that  the  party  broke  and  entered  an  kouse^ 
but  it  must  be  shewn  whose  house;   for  otherwise,  non  constat  but 
it  might  be  the  house  of  the  party  himself.     Here  the  circum- 
stance of  the  ship  being  put  up  as  a  general  one  in  a  foreign 
port,  rather  implies  that  Rati  was  the  general  freighter  at  least, 
if  not  the  owner  of  her.     And  the  case  of   Vallejo  v.  Wheder 
shews  that  such  a  person  is  to  be  considered  as  owner  pro  h&o 
vice.     Nor  is  it  likely,  unless  he  stood  in  one  or  other  of  those 
characters,   that  he  would  have  encumbered  himself  with  such 
an  adventure  as  negroes,   which  were  so  foreign  to  the  avowed 
purpose  of  his  voyage,  and  could   not   have   escaped   detection* 
Secondly,  At  all  events  there  was  a  deviation  in  this  case  before 
the  barratrous    intent    commenced,    which   is    sufficient  to   dis* 
charge  the   underwriter;  for  either  the   captain   never  intended 
to  go  to   "Nex  Orleans  at  all,  in  which  case,  by  a  variety  of  au- 
tliorities,  there  was  no  inception  of  the  voyage  insured,  though 
he  navigated  for  some  time  in   the  same  tract:   or  he  6xd  not 
quit  the  intention  of  going  there  till  after  he  had  returned  in  his 
boat  from  New  Orleans,  and  had  found  that  he  could  not  land  his 
cargo  of  negroes.    In  the  latter  case  he  was  guilty  of  a  deviation, 
before  the  barratrous  intent  commenced,  in  putting  the  ship  the 
smallest  degree  out  of  her  course,  which  he  must  necessarily  have 
done  in  bringing  her  to  an  anchor  previous  to  his  going  up  the 
river  in  his  boat;  for  that  was  entirely  beside  the  purpose  of  the 
voyage  insured,  and  was  a  wilful  dereliction  of  the  voyage  for  a 
time ;  and  there  can  be  no  distinction  between  a  greater  and  a  less 
deviation. 

Lord  KxKYON,  Ch.  J.  Hie  conclusion  which  the  jury 
have  drawn  by  their  verdict  is,  that  this  was  barratiy;  and 
the  question  now  is,  Whether  the  evidence  be  sufficient  to 
support  that  conclusion?  The  first  point  to  be  considered  is, 
"Whether  Rati  can  be  taken  to  be  the  aamer  of  the  ship?  'Now 
as  to  that  he  was  clearly  proved  to  be  the  captain  f  but  there 
was  no  proof  whatever  of  his  being  owner.  And  if  that  fiu:t 
were  necessary  to  constitute  the  defence  of  the  underwriter,  the 
affirmative  ptoo{  lay  upon  him.  If  we  were  to  infer  any  thinj^. 
it  would  be  the  contrary,  for  Rati  acted  as  captain;  the  letters 
speak  of  him  as  having  been  once  before  consigned  to  the  house 
of  Tca/hr  and  Montford;  he  is  therein  treated  as  a  criminal  who 
had  run  away  with  the  ship  and  carga  It  is  sufficient  how- 
ever 
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1790.        He  must  psove  the  subscription  of  the  underwriter,  his  own  interest 

■ *~    in  the  goods,  his  shipping  them  on  board  the  vessel  described  in  th< 

agail^t  policy,  and  the  loss  of  tliem  in  consequence  of  such  an  act  by  th< 
HuNTiR.  captain  as  amounts  to  barratry ;  that  is,  that  he  went  out  of  tb 
course  of  his  voyage  for  a  fraudulent  purpose.  It  was  not  incum 
bent  on  the  plaintiff  to  prove  that  the  captain  was  not  the  owner 
for  that  would  be  calling  on  him  to  prove  a  negative ;  and  if  thi 
'  captain  were  not  the  owner,  it  is  immaterial  who  was.  Proof  o 
that  fact,  which  operates  in  discharge  of  the  other  party,  lies  upoi 
him.  I  agree  that,  if  the  captain  had  freighted  the  ship  for  the  voy 
age,  he  could  not  be  guilty  of  barratry ;  but  the  proof  of  such  a  fac 
lies  equally  on  the  defendant.  It  is  then  asked,  why  it  shouli 
not  be  presumed  that  the  captain  went  out  of  his  course  by  the  di 
rcctions  of  his  owner,  if  he  had  any  ?  The  reason  is  plain ;  be 
cause  the  Court  cannot  presume  fraud  in  another  person.  Th 
case  put  of  an  indictment  for  burglary,  does  not  answer  the  purpos 
for  which  it  was  cited.  For  suppose  the  goods  were  not  actuallj 
taken  and  carried  away,  observe  what  would  be  6u£Bcient  to  \h 
proved ;  the  fact  of  breaking  and  entering  the  house ;  and  whoa 
house  it  was;  and  that  it  was  in  the  night;  because  all  tbes 
circumstances  are  specifically  alleged  in  the  indictment^  and  the; 
arc  all  affirmatives;  then  the  intent  with  which  these  ftcts  wer 
done  is  equally  material :  but  if  the  prosecutor  prove  all  the  forme 
circumstances,  it  is  a  question  for  the  jury  to  determine,  Whethe 
he  did  not  enter  with  the  view  of  stealing  the  goods,  unless  th< 
party  accused  can  shew  to  their  satisfaction  that  his  intent  wbb  in 
nocent  That  brings  me  to  the  next  question,  which,  in  my  opi 
nion,  is  the  most  material  one  here,  namely,  What  was  the  Tiei 
of  the  master  when  he  sunk  his  anchor  at  the  mouth  of  the  rivei 
Mississippi^  for  if  it  were  done  with  a  fraudulent  view,  I  hok 
that  the  very  sinking  of  his  anchor  was  an  act  of  barratry.  Hi 
intent  in  so  doing  was  a  question  for  the  jury ;  and  they  hav< 
found  by  their  verdict,  that  it  was  with  the  barratrous  intentioi 
cha|:ged.  It  appears  that  he  had  some  negroes  on  board  belonging 
to  himself,  which  he  wished  to  have  disposed  of  at  New  Orleans 
but  finding  upon  going  up  thither  in  his  boat,  that  he  shouk 
not  be  able  to  do  so,  he  returned  back  again  to  his  ship,  am 
immediately  sailed  for  another  port.  Then  is  it  too  much  to  say 
that  he  went  to  New  Orleans  for  the  purpose  of  his  own  private  ad 
vantage,  and  that  the  stopping  the  course  of  his  ship  was  for  a  fra» 
Aulent  purpose  ?    Does  it  not  prove  dearly  that  when  he  droppec 

hi 
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1790.  appoint,  and  for  want  of  such  appointment,  then  to  the  use  of  the 

"""  child  or  children  oi Richard  Willis  and  Betkia  in  sucli  parts,  shares^ 

imd  and  proportions,  and  for  such  estates  and  interest,  as  the  snrriTor 


▲RTIN. 


of  them  should  by  deed  or  will  appoint ;  and  for  want  of  such  ap^ 
pointment^  then  to  the  use  of  all  and  every  the  child  or  children  equally^ 
share  and  share  alike^  to  hold  the  same ;  if  more  than  one,  as  tenants 
in  common^  and  not  as  joint  tenants ;  and  if  but  one  childj  then 
to  such  only  child^  his  or  her  heirs  or  assigns  for  ever ;  and  in  de- 
fault of  such  issue,  then  to  the  use  of  the  survivor  of  Richard 
Willis  and  Bethia  in  fee.  The  deed  contained  the  following  pro- 
viso :  That  in  case  the  said  Richard  Willis  and  Bethia^  his  uitended 
wife,  or  the  survivor  of  them,  should  at  any  time  thereafter  be  de- 
sirous to  make  sale  of  the  said  manor,  &c.  or  any  part  thereof^  then 
and  in  such  case  it  should  and  might  be  lawful  to  and  for  the  said 
Richard  Willis  and  Bethia^  his  intended  wife,  or  the  survivor  of 
them,  at  any  time  or  times  thereafter,  by  any  writing  or  writings  to 
be  signed  or  sealed  by  the  said  Richard  Willis  and  Bethia^  his  in- 
tended wife,  or  the  survivor  of  them,  to  revoke  and  mate  void  all  and 
every  or  any  the  use  and  uses,  trust  or  trusts,  estate  or  estates,  therein 
respectively  before  limited,  and  declared  of  and  concerning  the  said 
manor,  &c.  with  the  appurtenances ;  and  for  the  said  PkiUp  Brace* 
bridge  and  Robert  Willisy  or  the  survivor  of  them,  bis  heirs  and 
assigns,  to  sell  and  dispose  of  the  same^  for  the  best  price  that  could 
or  might  be  had  or  gotten  for  the  same,  and  convey  the  same  to  a 
purchaser  thereof,  ^^  so  as  that  the  purchase-money  thereof  sboiild 
'^  be  paid  into  the  hands  of  the  said  Philip  Bracebridge  and  JSo- 
<<  bert  milisj  or  the  survivor  of  them,  his  heirs  and  assigns,  and 
'<  not  into  the  hands  of  the  said  Richard  Willis  and  Bethioj  his 
*^  intended  wife,  or  either  of  them,  to  be  laid  out  and  invested 
**  by  the  said  Philip  Bracebridge  and  Robert  Willis,  or  the  survivor 
<^  of  them,  his  heirs  or  assigns,  in  the  purchase  of  other  freehold 
<<  messuages,  lands,"  &c«  at  the  request  of  the  said  Richard  Willis 
and  Bethia,  his  intended  wife,  or  the  survivor  of  them,  to  be  settled 
to  the  same  uses,  trusts,  intents,  and  purposes,  as  were  therein  before 
limited,  &c  It  was  also  provided,  that  the  trustees  might  invei^ 
the  purchase-money  in  Government  or  other  securities  in  their 
names,  and  pay  over  the  dividends  to  the  persons  who  would  have 
been  entitled  to  the  profits  of  the  real  estates.  And  for  the  se- 
curity of  the  purchaser  of  the  estate,  it  was  agreed  that  the 
payment  of  the  purchase-money  uqto  the  trustees,  &c«  should 
discharge  such  purchaser,  notwithstanding  any  loss  or  misap- 
plication 
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1790.       purchaser,  pursuant  to  the  power  before-mentioned;  in  which  cai« 
■  it  was  apprehended  tliat  the  said  Robert  Willis  the  infant  would  be- 

a^aitut  come  au  infant  trustee  within  the  statute  of  the  7th  of  Ann.  (a) 
Maktin.  intitled  "  An  Act  to  enable  infants  who  are  seised  or  possessed  of 
estates  in  fee,  in  trust,  or  by  way  of  mortgage,  to  make  conveyance 
of  such  estates ;"  stating  also,  that  a  doubt  had  arisen  upon  the 
construction  of  the  latter  proviso  in  the  settlement,  to  whom 
the  purchase-money  should  be  paid,  and  by  whom  laid  out  and 
invested  in  the  purchase  of  land  to  be  settled  to  the  uses  of  the 
marriage-settlement;  that  the  petitioners  were  desirous  that  the 
agreement  entered  into  with  Martin  should  be  carried  into  exe- 
cution; that  a  good  legal  conveyance  should  be  made  of  the 
manor,  4^.  unto  the  said  Martin  and  his  heirs,  discharged  from 
the  uses  and  trusts  of  the  settlement ;  that  the  purchase-money 
should  be  paid  to  the  executors  of  the  surviving  trustee,  to  be 
invested  according  to  the  trusts  of  the  settlement ;  and  therefore 
praying  diat  it  might  be  referred  to  one  of  the  Masters  in  Chan- 
cery, to  examine  and  certify  whether  the  said  Robert  WilUs  the 
infant  were  a  trustee  within  the  act ;  and  that  upon  the  Master^s 
Report,  such  further  orders  might  be  made  as  to  the  Lord  Chan- 
cellor should  seem  meet.  The  verdict  then  stated  an  order  of  re- 
ference, dated  17th  February,  1767,  to  Mr.  Ixtnef  one  of  the 
Masters  in  Chancery,  to  examine  and  certify  how  the  said  manor, 
4'c.  were  vested  in  the  said  Robert  Willis  the  infant,  and  whether 
he  were  an  infant  trustee  within  the  act;  and  that  Cmttenden  at- 
tended the  said  Master  Lane  upon  the  order  of  reference,  as  vM* 
citor  for  the  first-mentioned  Richard  Willis  and  Bethia  his  wife^ 
and  also  as  solicitor  for  Robert  Willis  the  infant  The  verdict  then 
stated,  that  the  Master  reported  on  the  23d  of  March  that  Robert 
Willis  the  son  was  an  infant  trustee  within  the  meaning  of  the  act; 
but  no  notice  was  taken  in  the  report  of  the  proviso  for  revoking 
r  the  uses   in   the  settlement;    or  of  the  application  of  the  pur« 

chase-money,  or  of  any  doubt  suggested  in  the  petition.  Upon 
the  making  of  this  report,  Cruttenden  presented  another  petition 
on  behalf  of  Richard  and  Bethia  Willis  to  the  Lord  Chancellor, 
reciting  the  order  of  reference  and  the  Master's  Report,  and 
praying  that  the  Report  might  be  confirmed ;  and  that  upon  pay- 
ment by  Martin  of  7680/.  unto  the  executors  of  Robeii  Willis  the 
surviving  trustee,  to  be  by  them  invested  according  to  the  trusts 
of  the  settlement,  Robert  Willis  the  infant  might  be  directed  to 

(«)  ;  Am9*  c.  x9. 

join 
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1790.       his  wife  of  the  third  part,  and  Martin  of  the  fourth  part,  by  which, 

in  consideration  of  7680/.  paid  by  Martin  to  Robert  Willis  the 

agaUst       in&nt,    and  Jtichard   Willis   and  Mary   Willis  the  trustees  and 
Martin,     executors  before  named,  or  to  one  of  them,  with  the  privity  and 
consent  and  by  the  direction  and  appointment  of  the  first^men* 
tioned  Richard  Willis  and  Bethia  his  wife,  Robert  Willis  the  infimt, 
by  virtue  of  the  said  act  of  parliament,  and  in  obedience  to  the 
order  made  in  pursuance  thereof,   with  the  privity  and  consent 
and    by   the  direction    and  appointment  of  the  first-mentioned 
Rickatd  Willis  and  Bethia  his  wife,  granted,  bargained,  sold,  and 
released,  and  the  first-mentioned  Richard  Willis  and  Bethia  bis 
wife,  by  virtue  of  all  powers  and  authorities  granted  to  them,  or 
either  of  them,  implied,  reserved,  or  appertaining,  limited,  and  q>* 
pointed,  granted,  bargained,  sold,  released,  ratified  and  confirmed' 
the  said  manor,  Sfc,  to  Martin  in  fee.     That  upon  the  execution  of 
the  last>mentioned  indenture,  the  sum  of  5180/.  part  of  the  con* 
sideration-money,  was  paid  by  a  draft  or  check  drawn  by  Martin 
on  the  house  *  of  Messrs.  Martin  and  Co.  (in  which  house  Joseph 
Martin  was  then  a  partner)  in  favour  of  the  first- mentioned  Richard 
WiUis  or  bearer;  and  which  draft  or  check  was  delivered  by  JUor- 
tin  to  Cruttendenj  and  by  Cruttenden  for  fomis  saie,  to  Richard 
Willis  and  Mary  Willis,  executor  and  executrix,  and  by  them 
(Richard  Willis  and  Mary  WiUis)  to  Robert  Willis  the  infant,  Jbr 
fomis  sake;    and  that  the  draft  or  check  was  fncUly  taken  from 
Robert  Willis  the  infant ,  by  the  frst-mentioned  Richard  WUUs  m 
the  presence  of  Cruttenden^  and  by  him  the  frst-meritioned  Ridiard 
Willis  applied  to  his  ffwn  use;  and  that  the  residue  of  the  conside* 
ration-money  was  duly  paid  by  Martin,  in  satisfiiction  of  a  mortgi^ 
on  the  manor,  i$r.  charged  thereon  before  the  making  of  the  in* 
denture  first-mentioned.    The  verdict  then  stated  that  Martin  had 
personally  no  intention  to  defraud  the  children  of  the  frst-mentioned 
Richard  Willis  and  Bethia  his  wife,  or  to  defeat  the  settlonent;  bid 
that  Cruttenden  being  such  agent  as  aforesaid^  and  thejlrst-mentianed 
Richard  Willis  fraudulently  combined  together  to  procure  the  pur* 
chcLse-money  to  be  paid  into  the  hands  of  the  frst-mentioned  Richard 
WiUis ;  and  which  was  accordingly  effected  by  means  of  the  proceed^ 
ings  aforesaid,  and  which'  proceedings  were  by  Cruttenden  and. 
the  first-mentioned  Richard   WiUis  calculated  for  that  purpose; 
and  that  no  part  of  the  purchase^money  was  ever  laid  out  or  inf 
vested  by  Robert   WiUis  the  infant,   or  any  other  person  or  per^ 
sons,  in  the  purchase  of  other  freehold  messuages^  lands,  4^  p^^i^ 
suant  to  the  proviso  in  that  behalf  contained  in  the  indenture  of 

the 
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1790.       statute  oSAnn.  (a)  even  if  the  whole  transaction  had  been  bcmaJuU 
j^^         4tbly,  Certainly  not,  as  the  transaction  was  fraudulent ;  for  thougl 
agahut       the  verdict  negatives  a  personal  fraud  in  Martin^  yet,  in  point  g 
law  he  is  involved  in  the  fraud  by  the  act  of  Cruttenden^  his  agent 
5thly,  But,  even  if  the  deed  of  revocation  were  nevertheless  valid 
the  l^ol  estate  resulted  to  the  releasees.     First,  The  premises  ar< 
limited  to  the  wife  for  life,  remainder  to  the  husband  for  life 
remainder  in  fee  to  vest  on  the  birth  of  the  first  child,  subject  oi 
the  birth  of  other  children  to  be  proportionably  divested  and  cx< 
pandei^;  and  liable  to  two  powers  apparently  controlling  the  opera 
tion  of  the  deed;  the  one,  to  revoke  old  uses,  the  other,  to  appoint 
in  portions;  the  first  giving  or  leaving  to  the  releasees  an  estate: 
the  latter  not  so  applying  as  to  suspend  the  vesting  of  the  remainder 
This  question  arises  on  a  marriage-settlement,  the  great  object  o 
which  was  to  make  a  provision  for  the  children.     Now  if  the  wam 
of  an  appointment  were  to  suspend  the  vesting  of  the  remainden 
during  the  lives  of  the  father  and  mother,  and  make  them  con* 
tingent,  it  would  be  in  the  power  of  the  parents  to  disinherit  the 
children  altogether,  and  thus  the  primary  object  of  the  settlement 
would  be  defeated.     But  this  defect  may  be  remedied  b|r  ouiader- 
ing  the  releasees  as  trustees  to  preserve  the  contingent  remaindersj 
though  not  specifically  made  so.     For  in  cases  where  estates  arc 
devised  in  trust,  there  is  no  necessity   for  particular   trustees  to 
preserve  contingent  limitations;    the  freehold  in  the  trustees  in 
general  is  sufficient  for  the  purpose.     Trustees  in  such  cases  have 
a  fee  where  the  purposes  of  the  trust  require  it,  though  there  be  no 
specific  words  of  limitations.     1    Vez.  268,    491.    3  Btar.  1686. 
Hopkins  v.  Hopkins^  Cas.  temp.  Talbot,  44,  and  1  AtL  S81.     The 
.    statute  10  <$*  11  fV.S.  c.  16.  s.  1.  is  a  legislative  expositicm  of  this 
principle;  for  that  declares  that,  where  an  estate  is  by  a  settlement 
limited  in  remainder  to  the  first  and  other  sons  of  any  person,  with 
remainders  over  to  the  use  of  any  other  person,  any  son  or  daugh- 
ter of  such  person  born  after  the  decease  of  the  father  may  take 
such  estate  as  if  he  had  been  bom  in  the   lifetime  of  the  fiuber, 
though  no   estate  be  limited  to  trustees  to  preserve  contingent 
remainders.      Here  the  estate    limited    to    the    trustees   was    a 
trust  and  not  an  use ;    or  if  it  were  an  use,  it  was  an  use   exe* 
cuted  in  them ;  for  otherwise   the  estate  limited   to   the   wifie  for 
her  sole  and  separate  use  could  not  be  secured  to  her,  but  must 

(a)  7  Jhm,  C.  1$, 
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1790.       of  appointment  was  no  more  than  a  dormant  power;  and  till  that 
;;  was  exercised,  the  remainder  vested  sub  modo.     It  is  not  the  un- 

DOE 

against       Certainty  of  taking  in  possession  which  makes  a  remainder  continr 
gent;  for  he  in  remainder  may  in  any  case  die  before  the  determin- 
ation of  the  particular  estate ;  but  the  chance  of  such  a  casualt)f 
would  not  make  his  interest  less  vested.     So  where  an  estate  is 
limited  to  A.  for  life,  remainder  to  his  first  and  other  sons  in  tail,^ 
remainder  over  to  the  first  and  other  sons  oi  B.  upon  the  birth  of  a 
son  of  B.  the  remainder  would  vest  in  him,  liable  to  be  divested  on 
the  birth  of  a  son  of  A,     There  is  no  distinction  between  that  case 
and  the  present.     Here  the  remainder  vested  in  interest  on   the 
birth  of  each  child,  liable  to  be  diminished  as  to  the  quaniwn  only 
on  the  birth  of  other  children,  unless  some  act  were  done,  namdy^ 
an  appointment  by  the  parents  to  any  particular  child  or  children; 
and  the  Court  will  always  lean  against  construing  remainders  to  be 
contingent;  for  it  is  a  general  rule  not  to  permit  the  fee  to  be  in 
abeyance  longer  tlian  is  absolutely  necessary.     And  besides,  the 
intention  is  liable  to  be  frustrated  in  such  cases,  by  leaving  it  in 
the  power  of  the  tenant  for  life  to  defeat  the  subsequent  limitations 
in  all  cases  where  trustees  to  preserve  the  contingent  remainders  are 
not  interposed.     Carter  v.  Bamardiston.    1  P.  Wms.  516,   51  ?• 
But  the  case  of  Cunning/iam  v.  Moody  (a)  is  expressly  in  point: 
there  money  having  been  agreed  on  a  marriage  to  be  laid  out  in  the 
purchase  of  lands  to  the  use  of  the  husband  and  wife  for  life;  re- 
mainder to  the  children  in  such  proportions  as  the  parents  ahonU 
appoint,  and  in  default  of  appointment  to  all  equally.  Lord  Hard' 
•wicke  said,  that  the  power  of  appointment  did  not  prevent  the  sab- 
sequent  estates  from  being  vested,  ,though  liable  to  be  divested  oa  * 
appointment.     This  was  a  case  determined  by  Lord  Hardmcke  oa 
great  consideration,  and  upon  a  review  of  the  opinion  which  he  had 
before  thrown  out  in  Walpole  v.  Lord  Conway  (J);  and  is  therefore 
the  more  to  be  relied  on.     The  same  authority  too  considerably 
shakes  the  second  resolution  in  Leonard  Lovie^s  case  (c):  of  which 
it  may  also  be  observed  that  it  is  merely  the  obiter  opinion  of  the 
Chief  Justice,  and  extrajudicial,  it  npt  being  the  point  immediatdy 
before  the  Court.     Secondly,  The  children  took  ajee  in  defiiult  of 
appointment,  and  not  merely  estates  for  life.     The  limitation  was 
\{6t  want  of  appointment)  "  to  the  use  and  behoof  of  all  and  every 
'*  the  said  child  or  children  equally,  share  and  share  alike,  to  have 
^^  and  to  hold  the  same,  if  more  than  one,  as  tenants  in  common^ 

W  I  rw.  174.  (S)  3  Barnard,  153.  (t)  xo  Rep.  Sj.  tf. 
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1790.       statute  (a);  fer  it  directs  with  great  caution  that  all  parties  con*    'j 

**  cemed  shall  really  and  substantially,  and  not  colourably,  appear 
^^jLt  before  the  Court  at  the  making  of  such  order.  And  in  the  ocai- 
Maetim.  stmction  of  this  statute  it  has  been  determined  ui  the  Court  of 
Chancery,  that  they  will  not  make  an  order  but  in  the  plainest  and 
most  unequivocal  cases;  namely^  where  the  infant  is  a  bare  trustee  f 
not  in  ambiguous  cases  where  the  trust  is  merely  constructive^  or  ike 
infant  has  an  interest  in  or  a  claim  to  the  estate*  Ex  parte  Vermm^  ' 
S  P.  Wms.  549.  Goodwin  v.  Lister^  %  P.  Wms.  887.  Hawkmsr. 
Obeen,  2  Ves.  559.  Now  when  this  oider  was  obtained  in  Chan- 
eery,  there  is  no  pret^ce  to  say  that  Robert  Willis  was  a  trustee 
within  the  meaning  of  the  statute.  The  uses  of  the  settlement  woe 
all  executed,  and  not  revoked  at  that  moment:  the  order  therefim 
was  void;  for  the  subject  of  it  was  not  within  the  jurisdiction  of  the 
Court,  inasmuch  as  that  jurisdiction  will  never  be  exercised  but 
in  the  case  of  a  mere  trustee.  If  it  had  been  otherwise^  and  the 
uses  had  been  revoked  previous  to  the  order,  and  it  had  been  con* 
sequently  intended  to  be  a  resulting  trust  to  the  infimt,  still  k 
was  not  a  trust  within  the  definition  of  those  trusts  under  the 
scope  of  the  statute.  For  it  was  not  a  trust  merely  for  the  benefit 
4X  the  father  or  mother  of  the  lessors  of  the  plaintiff  who  revoked 
the  uses,  but  ^br  the  benefit  of  their  children  also;  who  should 
have  been  brought  before  the  Court,  as  parties  interested,  before 
the  making  of  the  order,  as  is  made  necessary  by  the  direct  reqni- 
sition  of  the  statute.  Nor  was  it  a  trust  merely  for  the  injBmt  i&  j^ 
convey  the  estate;  he  was  also  to  receive  and  lay  out  Ae  jmr^ 
chase^money^  which  was  an  act  of  discretion  beyond  the  csspstiij 
of  an  infant;  and  for  which  exercise  of  capaci^  the  infrnt 
was  not  a  trustee  within  the  statute.    If  it  be  admitted  that  tUt 


(•)  Which  enactt,  that  it  shall  and  may  he  lawful  to  and  for  aoj  such  penoa  or 
imder  the  age  of  one-and-twoitr  yean,  hj  the  direction  of  the  High  QoaA  of  HiaiiiJ, 
or  the  Court  of  Exchequer,  agidfied  hy  an  order  anade  upon  hearing  aU  partica  coDCinwd  ts 
the  pcdtion  of  the  peraon  or  peraqoft  for  whom  such  infant  or  in&nts  shall  be  adaed  or ; 
sened  in  tnittt  or  of  the  mortgagor  or  mortgagors,  or  guaxdian  or  guardians,  of  ao^  ii 
infants,  or  peraon  or  persons,  entitled  to  the  monies  secured  by  or  upon  any  laadi^ 
or  hereditaments,  whereof  any  infant  or  infimts  are  or  shall  be  seised  or  posieaacd  Vf  wn 
mortgage,  or  of  the  penon  or  persona  entitled  to  the  redemption  thereof,  to  convey  and 
any  such  hmda,  tenements,  or  hereditaments,  in  sudi  manner  as  the  said  Court  of 
or  the  Court  of  Exchequer  shall  by  such  order  so  to  be  obtained  direct,  to  any  ottw 
or  persons;  and  such  comreyance  or  asmranceso  to  be  had  and  miilr  ai  afiwrnid, 
lie  as  good  and  eflectual  m  Uw,  to  all  intenta  and  purpose  wfaataoever,  aa  if  die  amd  ii 
or  in£uiu  were,  at  the  time  gf  m»kiog  ludi  coovcyance  or  assvnacc,  of  the  loll  i«e  ^ 
twenty^ione  ycati. 


MVi&Tiif. 


ll.  —  ,"  to  biqd  the  prictcipal,  ^>ecaiisp  it  foja^  \»  tfj/^  NiF  iP^lt^ 
^la  «  that  what  the  agent  Jkir^ct^ws  ,the  p.iifficyj^l  ^flpy^"  fi^j^ 
here  the  pi^chase-;iq9ney  wjas  hy  iiiejeixpTfi^f,f^m.ap(  thi^wr^j^ 
^o  be  paid  to  the  heirs ;  the  pajripent,  ;th9r^oi;e^  tp  4^  iS^fifffft 
Vhich  is  here  st jited,  cannot  be  supported.  71^  f^*  fff^ftf  Jbf 
^revocation  itself  w|th  fraud,  since  it  wj^  ji  fepAf^irf  .of  ^tfj^lff^^ 
contrivance  to  assist  the  ^e.  Byt  if  it  be  sajj^  th^t  pa^  jT^itHHtiiir 
.Slay  be  separated  from  .the  subseqvvent  ai^liq^ticjip  gf  t^iff  ftm/forf 
and  that  as  far  as  respects  (%  revo<;a.tion  jt^lf /t  o^y  k^  Wnj^njnll 
it  may  be  insisted  by  way  of  ansFCfi  th^U^  fif  ffie  o^yret  ^ffffi^ 
f^on  yras  fiot  general  aji^  absolute,  J^fxt  p^efflj^  fpji^fff^  ^M 
pJT  revocation  was  p  itself  ypid,  b^,ysg  ,i?pi^.^  9^Wtfli^  W 
/Tollowed  by  a  due  apppintip^.  \  pow«r  iQj^t  ^  J^j^  p|f- 
>ued;  it  is  ip  the  na^.ur^  of  f.  .qpuditipn,  apd  ^(^^jq^  |)^  f^Sttl^ 
■pless  ay  the  circumstap^ps  prjefcrib^^  by  it  j^  f^tfsi^  §  ^ 
Cqs.  66.  But  here  the  purch^^moi^ey  y^  d&tb^  '^K^  Bffi^ 
pojr  ipYfsted  according  to  tlije  jre<jij^|iti.<j|iyf  of  th^  p^^:^  ^ 
tlie  pwcer  of  revocatipi?  and  t^e  pow^r  of  ,cofjv|y|^  ^  Ig  i(){(ep. 
woyoi,  that  the  |m^  j^f"  rpvqqatjpjj  jap^t  b)^  91^91^  ^mmf 
it  wajs  |»?itbpf  a<^ipp^j5^  nor  fQlloyr,«^  Jjy  ^  p«f)T||r«i)ef  ^W  ftf 
trustecB,  |M)d  ^  pubsc<jn^nf  pe-ii»yesting  of  (hf  P{fF^flK:BUiil^  IP 
Jhe  sajjie  usfp.  Thp  Jttfgr  w^  ap  jn^af  fifjff  pf  tj)^  {8R^S8R>' 
j^  Vas  of  ^e  fMCBce  pf  the  ppwpr;  gpd  f|}e  yhpj|  l^fgutiQB  (if  ft 
^Is  to  tiie  grpiin^,  bej:ause  npp  prficjgcjy  iU)4  |qp^^l|  9gnwj|. 
Iftheppjvej-wpreiDnp^rfcctly  p^eqit^  tb^  ffypcatioij  ^  f  ^H^ 
"•  y.  4fld  po^iqg  c^  lie  clqjfrer  tb»p  ^>^(  if  |))|  t^piig^ 
cpi^jpi^C^  wjt^  j^  ?iei|f  to  the  fi^ud,  pfl  pRftof  H||  BnJUb 
tp  apy  injent  pr  Ra^<^  J'^Ho^Yer-  ^  tg  (hf  ^  QQ(p^  ||p 
«?^f  ^ee^  yVijSfe  IPYS  t  W^«f  ^  ffWlFS  felCi^  W«lf»ttthf 

^e  it^  «sjafe  (w  tbe,  p^lQX^  p(  fOfly^J^^lp^  t^  th|  e^ffitm«  .^ 
^d  that  the  ftuh  pf  tj^^  S?^t«:puc?i  th^  piir9S»*:WfiP«h  4M|V  *■ 

WA^  \*  ^?!Wi  f?fi  thf  ^^er^pi^  to,  ^  ^^^^  iry  gp^  , 
to  report  vbether  the  trustee-iofimt  were  within  the  statute  of  ; 
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1790.  manner  as  the  example  put  by  Lord  Ch.  J.  Willes  in  the  case 

cited,  of  the -second  kind  of  contingent  remainders,  where,  after 

•gMha  an  estate  for  life,  limited  to  J.  the  remainder  was  to  ^.  in  fise 

MARTiif.  ^^^  ^^  ^^^  ^f  J  gr    ^y  ^^  J  g   should  come  from  lUme. 

Now,  here  the  appointment  or  non-appointment  was  equally  ooii- 
ting^t  and  collateral  to  the  continuance  of  the  particular  ealate^ 
as  the  death  of  J.  5.,  or  his  coming  from  JRome^  was  in  the  instancoi 
there  put    According  to  the  second  resolution  in  hetmard  Loouf% 
case  (a)<t  where  the  grand&ther  by  indenture  limited  to  himsdf  an 
estate  tor  life,  with  power  to  lease,  &c.  and  to  the  use  of  the 
performance  of  his  la«t  will,  and  to  the  use  of  any  persons  to  whom 
he  should  devise  any  estates,  remainder  to  W.  L.  in  tail,  &c.  This,  and 
all  the  subsequent  remainders  were  held  to  be  in  contingency, 
and  not   executed   till  the  death   of  the  grandfather:   and  this 
has  been  recognised  in  other  cases :  in  Loddington  v.  Kime,  1  Ld* 
Raym.  208.,  and-  in  RolL  Abr.      So  in  Plunket  v.  Holmes  (h)^ 
where  the  devise  was  to  her  son  71.  for  life  [who  wa|  also  heir] ; 
and  if  he  die  without  issue  of  his  body,  living  at  the  time   of 
his  death,  then  to  L.  and   his  heirs ;  but  if  T.  have  issue,  liv* 
ing  at  the  time  of  his  death,   then  the  fee  to  remain  to  the  right 
heirs  of  T.     There  it  was  held,  that  T,  took  an  estate  for  life^  re« 
mainder  to  L  in  fee,  on  the  event  of  Tl's  having  no  issue  living  at 
his  death,  remainder  to  the  right  heirs  of  T.  on  the  contingency  of 
his  having  issue ;  and,  therefore,  a  common  recovery  sufiiered  by  7. 
destroyed  JLS  continent  remainder :  so  here  WiUh  and  his  wife 
took  estates  for  life ;  remainder  to  all  the  children,  on  the  event  of 
there  being  no  appointment ;  remainder  to  the  appointees,  in  the 
event  of  an  appointment  \  therefore  the  consequence  is  the  same,  and 
the  contingent  remainder  to  the  children  is  defeated  by  the  deed  of 
revocation,  and  the  subsequent  acts.    The  case  of  Loddk^im  v. 
Kime  (c)  is  of  the  same  sort.    There  the  devise  was  to  ^  fer 
life,  without  impeachment  of  waste;  and  in  case  he  have  any  issue 
male,  then  to  such  issue  male  and  his  heirs  ;  and  if  he  die  withovt 
issue  male^  then  to  B.  and  his  heirs.     The  first  remainder  to  tlie 
issue  male  of  ^.  was  held  a  contingent  fee ;  so  was  also  the  subse- 
quent remainder  to  B.i  not  contrary  to,  but  concurrent  with  At 
former,  and  was  a  contingency  with  a  double  aspect ;  for  if  A.  bad 
issue  male,  then  the  remainder  bad  vested  in  sudh  issue  male  in  fiei 
if  be  had  no  issue  male,  at  his  death  the  remainder  to  jBL  took  cAct 
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b  Kke  manner  this  may  be  said  to  be  a  contingency  with  a  don-       1790. 
Me  aspect:  if  the  husband  and  wife  died  without  making  an  ap-    ' 


Maetxit* 


pointmenty  then  the  remainder  to  the  childi*en  vested;  if  with  an        a^it 
appotntmenty  then  the  estate  vested  according  to  such  appointment. 
And  as  the  power  of  appointmadt  exhausted  die  whole  fee,  every 
lifmif^finn  ovcf  in  dc&ult  of  it  must  neeessarily  be  contingent^  and 
consequently  sndi  was  the  limitation  to  the  children  in  this  case^ 
in  defiuik  of  appmntment.    That  this  was  a  contingent  remainder 
appears  also  from  the  definition  given  by  Mr.  Justice  Blackstone^ 
(a)  oi  this  species  of  limitation.    Remainders  (sajrs  he)  are  either 
vaUd  ox  contingent.     Vested  remainders,  or  remainders  executed^ 
whereby  a  present  interest  passes  to  the  party  though  to  be  en- 
joyed infidwro^  are  where  the  estate  is  invariably^edy  to  remain 
to  a  deUrminate  fersan^  after  the  particular  estate  is  spent.    Cbit* 
HngpU   or  exeentofy  remainders    [whereby   no   present   interest 
passesj  aie  where  the  estate  in  remainder  is  limited  to  take  ef- 
fect eiAer  to  a  dMous  and  uncertain  person^  or  upon  a  dubious 
and  MMcertrnm  event.    To  try  this  question  by  these  rules :  On 
dw  Imth  of  a  child  no  estate  became   invariably  fixed  to  re- 
main to  him  as  a  determinate  person,  after  the  determination  of 
the  paitimlar  estate;  but,  on  the  contrary,*  as  he  might  have  all 
or  none  aooording  to  the  act  of  his  parents,  as  well  the  persons 
to  whom  the  estate  was  to  remain,  as  the  eventy  were  dubious 
Hid  uncertain;  so  that  all  the  criterions  of  a  contingent  remainder 
are  here  to  be  Iband,  and  none  of  a  vested  one.    It  is  the  uncer- 
tunty  of  a  remainder's  taking  effect,  even  though  the  subject-mat- 
ter aocvbre  the  particular  estate^  which  denominates  it  contingent ; 
now  here  dMMgh  all  the  children  survived  their  parents,  yet  the 
power  of  ifipcintraent  might  be  so  exerted  as  to  defeat  the  remain- 
der Umiied  to  them.    Noi;  is  it,  on  the  other  hand,  the  present 
capacity  of  taking  in  possession  as  soon  as  the  particular  estate 
diall  determine  which  renders  a  remainder  vested;  that  was  deter- 
nined  by  Jjoddington  v.  Kime  s  for  till  the  tenant  for  life  should 
have  a  child,  the  next  in  remainder  was  capable  of  taking  in  posses- 
ion; and  yet  there  the  remainder  was  held  to  rest  in  contingency; 
sad  though  it  was  urged,  that  on  the  birth  of  a  son  in  that  case  the 
Mnainder  limited  to  such  son  would  have  become  instantly  vested» 
|st  diat  was  because  the  non-existence  of  such  person  was  the  only 
^liikgthat  made  the  contingency;  whereas  here  the  contingency 
^  vests  on  there  being  no  appointment.    As  to  these  limitations 
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tjbougb  it  h^s  l^een  argued,  Ij'bat,  as  tlijs  coDyej^ce  13  by  ^ay  oi^u^ 
J^Mt       it  may  vest  and  divest^  tbat^  does  not  alter  tJiie^oaUire  of  ^he  quc^t^pg^ 
^         '      Np  authority  has  been  cited,  to  shew  that  the^reniamid^r.tp.thc  chiL> 
dren  in  tl|i^^case  wc^  ^.vestec).  remainder,  liable  to  l^adiyeste^f;  9g^4i 
whether  a  ren}aii)dpr  bg,  vpstpd  or.  i^o^  whiph  i^  lifijited,  bj(,  wi^j;,©^ 
use,  must  be  dpt^rminec}  by  the  same  considerations^ ^^  tkp.  q^yffitf^, 
arose  on  a  comipou  liiw^conve^ance,     The  capacit);  M[biqli  Qn*^^^^ 
limited,  by  way  of  use,  l^as  of  divesting^  ^^."^.  &(4^:<^ntf^)|itfU 
to  vest  it :  before  tl^at  quality  cai^  l)e  call^  fort})|  i(  iQDst.  h^yf^ 
vested;  and,  fjrpm  tl^at  no  argument  can  arise  tp  shewtba(,it.y$;g^, 
edi.any  more  than  froni  a  condition  bein^  annexed, tp.i^,  ^MCLatr 
common  law.    The  same  cifcumst^njcqs  which,  creaje  imc^rtaiDt|[, 
as  to  tL^e  one  sort  of^  estate^   must,  have  the  sa^ne  ope^tion  /^(it|i. 
respect,  to  the  otlier :  and,  whether  an  estaJ^^  b^^  ILpait^.^  ^12^  Q^ 

^?  «.?R»^..^\^°^  K  ".\H?K  ^ .^SH^ly.  cqntir^eivt,  If  thjs  diSSiiocticiii, 
ij^d  any  foundation,  it^  \!^puld  equally  have  appl^e^^  tp..fi|i9..qNie%Qf^ 
PJunfcet  and ^  Hglme^^  &nd ^  Ijoddmgfgrp.v*  hirnqj  a{)d|W0Nl4(bayi^« 
cpnverted  tlie  remainders  in  tliose  cases^  ^IV^b. ii^c^.l]|g}d(^  to.  fafii^ 

S?.?^i?£:?"^^  *?.^^. ^^^?"i^^^J^.  ^^.Y»s^?i  %ple.^9  v<»t  an4  djiriotilijOjiL 
certain  events.  As  to  the  c^sc  offOwfningharji  v.  ilftfCN^  {^J%  ^^biclt 
was^chieflj^  relicd^on  tp  shew  that  t|ys  wfis  a  v^],ed  reii|^di^«  tl^« 
determination  in  th^t  case  doi^s  not.  confie  up  to  the  p.r^^^t;  6^^ 
l^twas  a  question^  Wh^t^r  the  fee  vested  in  thi^fa^ei;  oxjkotf; 
•—and, not  Ay  blether  the  several  r^nainders  t9  th^  chil(lr^  W0f!9« 
vested  remainders  ?-r-fpr  if  the  fee  were  vested  in  the  fiitb^n.  itfoJU 
l^wed^  that ,  thp  plaipUff  Wf?  entit\e<?,  wjif)  w^ .  a  sist^p;  of  the.  htU. 
bjood.  ThBt  case  only,  dccidec^  that  ,t  1)(^,  p,9wer  of  apppiDjUumidid; 
not  put  thp  fee  in  abejaiice ;  and  does  npt  prove  that  ,th^  r^iqiAind^ll. 
*P..^  ^?ld^?P  were  v^ted..  It^9es.  no  farther,  tl?^n.otber.cai5i^ 
d^iding^that  which  is  a  kupw:n  rule^as  to  coptingpiU.r^mfUild^ffi^ 
namely,  that  where  a,  reraaii^der  is  Upi^t^,  in  contijog^qy,  th^,.£efi. 
in  thp  mean^  time  remains  in,  t^e  grantor  and  h^s  h^jrst  sulg^.tQ. 
thp  contingency.  It  wm  so^h^ld  in  Plunket  v..  Holmes  (bJ^Pl^rf^ 
^^:^er.s/^J*^^}^.^^.?^B^^  which  ifi^.jr^i^rTfi& 

19  by  L^rd  .t^dwiclcei^  irj,  th^  case.  in.  Vfsey^  as  tl^e  grqqnd.oC 
1^(8  determination;  and  that  fornjshes  a  suffi^en]; , arj[un)$^Qt  u\ 
answer  to  the  reluctance  of  the  law.  which  has  been  uriredyj  to  A(. 
fige*a  remaining  in,  abeyaifpe;  fqr  he^e  the  ultimate  rejrnaindiy.iii, 
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1790.       who  died  betore  Lord  Cormay?    Secondly,   The  children,   for 
want  of  ^>pointment,   took  only  estates  for  life :  for  it  appears 

€i^na  that  it  was  not  intended  that  any  but  an  only  child  should  ta][e 
a  fee;  as  the.  word  <*  heirSf*  which  is  inserted  in  the  latter  part  of 
the  dausc^  limiting  the  estate  in  case  there  should  be  only  one 
child,  is  omitted  in  the  first  part,  whereby,  in  the  event  of  their- 
being  more  than  one,  it  is  limited  to  them  as  ^<  tenants  in 
common,"  omitting  the  word  ^<AWr«."  But  it  has  been  saidf 
That  there  is  a  mere  clerical  omission  of  the  word  <<  their  ^  hefone 
^  heirs,"  which  the  Court  ought  to  supply,  in  order  to  gire  effect 
to  the  intention  of  the  parties;  but  that  is  b^ging  the  question. 
The  grammatical  construction  is  fiill  and  complete  without  the 
insertion  of  that  word ;  and  supposing  the  intent  of  the  settlers  to 
have  been  to  give  only  estates  for  life,  in  the  event  of  there  being 
more  than  one  child,  it  could  not  have  been  expressed  in  more 
apt  words  than  those  used.  Nor  would  the  parenthesis  contended 
for  cure  the  defect;  for  still  the  word  ^'  their ^  must  be  supplied : 
and,  in  this  respect,  "  their**  is  as  important  an  omiMon  as  the 
word  <^  heirs :"  if  the  Court  cannot  supply  the  bne^  they  cannot 
supply  the  other.  It  is  impossible  to  determine  with  oertaiii^ 
tliat  the  settlers  meant  any  thing  else  than  is  expressed:  but  even 
if  the  Court  could  conjecture  that  such  omission  had  been  made 
by  accident,  they  would  not  be  warranted  in  supplying  it  even 
in  the  case  of  a  will,  and  still  less  in  a  deed.  It  has  been  kmg 
settled,  that  in  a  deed  no  words  can  supply  the  word  ^  hekt/* 
although  the  intention  of  the  party  to  pass  a  fee  be  manifieit;  and 
although  words  are  used  which,  in  a  devise,  would  have  passed 
the  fee.  It  was  so  held  in  1  Leoru  2.  where^  the  word  ^hebrt^ 
being  omitted  in  the  granting  part,  it  was  resolved,  That  Ae  fse 
did  not  pass,  though  it  were  used  in  the  reciting  part.  In  Ut* 
tletoHj  s.  1.  it  is  said,  <*  If  a  man  would  purchase  lands  or  tene- 
^^  ments  in  fise-simple,  it  behoveth  him  to  have  these  words  in 
<'  his  purchase^  <<  To  have  and  to  hold  to  him  and  to  his  heirs f*- 
for  these  words,  his  heirs^  make  the  estate  of  inheritance;  and 
Littleton  proceeds  to  state  that  the  words  <<  to  hold. to  huajitr 
"  «w,"  or  «•  to  him  and  his  assigns  for  ever"  give  but  an  estaie 
for  life  for  want  of  the  word  **  heirs  s**  and  Lord  Cbb,  in  hh 
Commentary  thereon  (a)  says,  **  If  a  man  give  land  miito  twi^ 
^  to  have  and  to  hold  to  them  two,  et  haredibusy  omitting  SKSh 


(a)  <:•.  JJi.th.ndi  JU Mr.ZshhL 
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^  dicj  hsTe  but  an  estate  for  life  for  the  unoertainty.'*    Noir 
thk  case  ia  much  stronger  against  the  fee  passing;  for  here  the 
woida  are  quite  plain.     Nor  is  it   unnatural  that  the  parents 
afaoaid  wish  to  fiivour  the  heir  at  law  in  the  one  event,  and  not  in 
die  other ;  nor  have  the  Courts  been  governed  by  any  such  con* 
aiiiention  in  their  construction  even  of  wills,  where  the  apparent 
intention  c^  the  devisor  as  against  the  heir,  is  more  favoured  than 
in  deeds;  for  in  Rights  lessee  of  Mitchell  et  iAr«  v.  Sideboiham 
(a)  where  the  devisor  ^*  gave  and  devised  to  A.  her  heirs  and 
«<  assigns  for  ever,  all  his  lands  at  B.  and  (^ve  and  bequeathed 
^to  jL  aforesaid  all  his  lands  at  C/*  it  was  held  that  A.  took 
only  an  eatate  for  life  in  the  lands  at   C   although  there  were 
introductory  words  purporting  an  intention  to  dispose  of  all  his 
property,  and  although   he  had  given  a  disinheriting  legacy  of 
Is.  to  the  heir:  that  case  is  stronger  than  this,  for  there  the 
limitations  were  to  the  same  person ;  here  they  are  to  different 
penons.     In  Doe  v.  Morgan  {b)   Lord  Kenjfon  said,  that  deeds 
had  always   been  construed  more   strictly  than  wills;   and  that 
established  rules  ought  not  to  be  departed  from.    The  conse* 
quence  of  tliis  is,  that  the  defendant  is  at  least  entitled  to  judg« 
ment  for  on&-fifth,  one  of  the  children  being  dead.    It  was  also 
observed  that  there  was  some  ambiguity  in  the  special   verdict 
a  to  the  time  when  the  youngest  child  was  bom.    From  com* 
paring  the  dates,  it  is  dear  that  she  was  not  bom  at  the  time  of 
Ale  revocation;  and  it  remains  doubtful  whether  she  were  bom 
bebre  or  after  the  fine :  then  as  the  estate  limited  to  the  children 
WIS  dearly  contingent  till  the  time  of  their  respective  births,  as  to 
one-fifth  part,  no  demise  could  be  made  at  all  unless  it  appeared 
that  she  was  bora  before  the  fine.    Thirdly,  Supposing  the  lessors 
of  tbe  pjaiotiff  right  upon  the  two  other  points,  it  will  remain  to 
be  eonaadered  how  &r  the  fraud  found  by  the  spedal  verdict  aflSscts 
die  transaction,  so  as  to  divest  altogether  the  1^^  title  acquired 
by  the  defendant's  ancestor.    This  question  involves  in  it  severa^ 
ttosiderations.     It  is  not  meant  to  be  contended  that  Cruttenden 
ii  Dot  to  be  considered  as  the  agent  of  Martin  in  point  of  law^ 
nd  that  the  latter  is  not  implicated  in  the  fraud   of  the  for* 
ner: — but  it  does  not  follow  that,    because  some  part  of  the 
tauactioii  was  firaudulent,   the  whole  must  be  avoided.     If  the 
^  fimna  which  have  been  gone  through  may  stand  without 
^907  to  the  children,  there  is  no  reason  why  that  part  of  tha 
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rtW:      trwwBcticnr  sHonlff  not»  Havtr  itr  du^*  opemion;  atttf'  lifir*  sfepaMtfed" 
fitmi  tlie  sttfeecpMit'airtk  wUib^  str^ttlfeOM^By  the  fbtid/  affafd'o]:^ 
nrte-f^inBt-lbe'cfaildmi;    Thifir  will  d^end  flm^  upbti*^  tIJfe' vaUdlty 
of*  tfe'  deed  of  revoctttionr.    Tfe  pbwer  of  itrwocMioft  ig  nW*  by* 
rifartbnns'  (^ riir  settlement  reqirired'  tO'  \kr exiectrted'  tiy  'ilte'  sarSe' 
died*  asr  tKe*  power  oP  appowitineai  aird*  ctmvfeyaticfe  t6'  tW  ptiN 
diaseri'and'ii  cammf  be-coirtWidWtttfitt;  if  act  a'  tim'e  sUbfei&qttftfiV 
ttrlliV  I  evocation*  the-  purclhiMMnDtfy  htui'  lifeerr  ptop^fly  apptfec^ 
Ilie  coiivevance  ttr  Martin^  iP  pltypertj^  executed;  woulA  ri6t  hat^* 
Heerr  goo*    IP  tMali  He-  sor  the  vaJHity-of-'tlte-  rev6(t&tf6»  cab- 
not- depemFoir  the"  sabdequent'trdn^actioti;  aMd'tfe'Vdlfd  ot  nbt 
accordbig*  to*  dfe'  proper  cfr  improper  applfefttionr  of*  thfe  liioKey 
gfleitraidi    Bjr- the'  general 'mle"  of ^law^  every;  dited  tak«  efiltt* 
fibm:  iti- deMvery;    and  if ^the^  parties  •  intAmt'tlmt' if  shkll*  not' 
operate'  mitit'  the^perfbrmanree*  of ''some-  condfth^n  oT'the  hapf).eh- 
i^  of^'some^erent^'  the' proper  *anfi  only  means' of*  effeeflng'  this 
is'  to^ftfver*  thfe  deed^aS^aff  escrow/    U^&ry  v:  HSi;  1 '  LeM.  1  ^2/ 
Wm  iT-'the*  revocation  were^gotjd;  there  ^  could  bfe  no"  estate  re- 
maimng  -in  •the'cHldren:    A'gain;  thfe  cohveyaftCe  *^  t6^  Mariifi  wais 
fiUo^good)'  forthb  children  were*  nt)t*injorrf''by  thftt  J  and  ifTifai 
mBdeTarsimnt'to^legalform^'    The  n^lt'cOnSidtlfdtSdn  w&s  the 
BpfKcatioTV  ofi' tKe*  purchaseiimoneyT *  aftd"^ thefd'  it  Wftff  that*  the 
fiSradbkegan:  fA-the-parenttf-had-^aTlght'td  sell* 'the  ^e^tat^uhaef 
tfcfe-  power*  of  revocatfon;   but' thfey 'hhd^nd'  right  id  apply  the 
pnrdiase-money  to'-thfehr  X)Wtt'  use/   Wfiat  ihe'childl^^ti*  then' have 
t6'complam*of  i^  not  thkt  they 'have  lo^theMwrfi*  btirthb  mbriei/ 
which  «arose  frbnrthfe'sale  ofMt*  and'^thfeirTeittGdy  Is -in  equity 
agamst  nhb  representatives^  of  Mcfft^  whb,*  being'  a  piiWKaser 
wiASiotitJe  of^thfeir  rlaams  •through'-' the  fmitd-'of  his  agenrTni/- 
/«rufeHr  nmsrmake-^good  agdti  th&  porehM(-money;' td  thd  hpf)!!- 
catiott*  of*wlridh**hb'was  bound^'originriiljf  to  have  attended;  and 
tkfe  eflUte  wili  ^Mnrbaps- renmm  liabkfin'his^ii&ilds'  as  a  security  for 
tlfetmmantr  bht^a  iJoartiDf 'Equity  would  not  overturn  the  legal 
tithf-aoquir6d*'by^hbn:    This  is  the^modd  of  administering  re- 
UI$'**con8tandy*punuednn*  similar  c^cses;"   If  an*  e^tat^  be' soldf 
charged  with' an  "incumbrance -of  whiclb''th6  purch^r  has  no-' 
ttt?e,  biit  negle^to'ldok'to  th^'appliCatibn  of  so  much' of  the 
pnrcfaiise-nidney;'  upon"  a  bill' filed' fcAr  rdl^f  on"  the  part 'of 
ikb  person  who  hftd  tbtrlien,  the'^-Cburc  of  *<^hancery; would  not 
overturn  the  conveyance  frt '/<««>/  butnhcy  would  still  liold  ^tKe 
estate  answerable  for  that  sum.     Or,   suppose  the  charge  were 
to  the  fiiU  vahie  of  th^  estate  still  the  conveyance' would  not  be  ' 
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ToiJ  at  law,,l^.t  the  jpurcbaser  .voujd  be  liable  to  pay  erer  i|gaui       J2dO. 
the  whole  piu:<jiai(e-mon^  to  the  person  ibeneficiully  eru^ed.    — — — • 
'The  s|i|Qp  rule  applies  ^u^l^  itp  tbe  present  case :  fraud  docs  not        4gamit 
vidal^  ^y  relation  jb^/oM^  more  pf  a  traqsaction  at  la/w  them  is  sitf* 
jGdent  ^  do  Jus^ce  to  thep^rt^  injured.     If  a  trustiee  t0  prefierra 
contingent  xengyaindeii^  fOfiyey  ^  »  purchaser  with  notice^  the 
Ugfll  estate  is  th^reb^  co^iv^^^ ;  b|it  a  Cpurt  of  Equity  will  con- 
^der  tl^  purcha^Esr  .a^  t9lvn|r  tb^  land  »ul^ect  tp  the  trust  /  as  wa$ 
h^ld  in  xhe  ca^  of  M^i^eff  v.  Mans^U  ^a)  And  Pjfe  v.  Gor^r  (£)• 
No^,  in  those  cases^  if  ^e  ^.a^id  had  vitiated  the  whole  transaction^ 
the  Court  of  O^pa^ceryf  would  ^av^  sgot  the  question  to  be  tried  at 
Jaw :  whf  reasy  on  {he  cppjtrary,  tb^  purchaser  wa«  decreed  to  join 
J9  the  conveyance;  w)iich  Q^m^d  bi»  ^tii  title*    And  besidtSt 
^  th9  childi-en  h^e  have  thpir  remedy  at  law  against  the  executors 
of  Hfiartin.     Pa^  upon  th^  finding  of  the  facts  in  the  special 
▼erdjct;  son}f  pgrt  pf  this  tr^O^action  stands  perfectly  clear,  evea 
of  implied  fra)|d  on  the  part  of  Martin*     For  it  is  expressly 
stated^  th^  Marfin  |m4  personaUy  no  inf^ion  to  defraud  the  chi^ 
drpff    And  as  it  further  appears  thftt  the  contract  for  the  purchase 
was  ma^c  between  Martin  and  Richard  WiUis^  without  the  inter* 
vcnti9n  of  Cruttenden^  that  part  of  the  transactioQ  stands  free  from 
fr^ud;  an4  tl|e  frapd  cop  oply  attach  upon  the  misapplication  of  the 
purcba§a<moneyi  fyv  w^iich  the  remedy  of  the  children  is  in  eq[iu|y 
^g^ipit  thp  executors  pf  Martin.    Fpurtlily^  If  it  appear  that  the 
Wal  9pd  fprtnal  part  of  the  transaction  may  b«  separated  firom  the 
•ybsequent  fir%pd|  and  th^  deed  of  revpcatipa  was  good«  taken  simplj 
by  lUelf^  if,  fpllQws  th^t  the  lefal  titW  is  in  th«  defendants^  undor 
^hi^  t^ey  qi|y  prpteqt  UiemseW^  m  a  Court  of  I^w.    That  de* 
oei^ds  09  die  ^ufftioiiji  In.  n^hpm  tbe  legqX  esitate  was  after  the  dsod 
^retrocftt)pn  ?  Tl^^  ^fi{!(^t  of  ^e  Statute  of  Unea  ip  this  case  waa  to 
efecvt^  all  t)^€  nsei  in  q^  apd  loavQ  iu  thQ  rokaaees  no  eataU  but 
tjjii^^  sfiniSlq  j^ris  01^  pc^bility  which  might  be  suffickoi  to  aes¥f 
the  new  q^  w^iei^  they  might  ^ise^  but  not  sufficient  to  sup^wC 
dif  contip^t  remain4er<!%    (Pi¥dki^Ks  CA3^  1  Qu  ISfL    I£  that 
WG^e  nq  ^fe  in  ^ssf^  a^  \h^  tjme  pf  thQ  determipatioa  of  the  ailafit 
iji  Wiff4ii  %E|4  ^  y^^  ^  cQusQE^Haionce  is,  that  xm  estate  couU 
^  exeq^t^  in  the  ^hi|l4x:^u^  wd  tke  Umitatipu  tp  tkenii  mnu 
tjfl  $>r  i«^t.  of  %  piw:  9^^Atfi  ta  wpiporti  itt  unless,  the  w«cdi 
^BWf^q^  ^4K^^<  wi  'fiptot  ^i^  tQ  coavej^  the  efltafis 
tt  a  gVSluital^  Q,^P€MIK3:K  VP(il^  UiaL  the;  eatetfa  musi  bft  leited 
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I7d0.  in  them  for  that  purpocei  and  unless  that  estate  will  support  the 
•*— *■— ^  contingent  uses.  But  no  estate  can  be  implied  in  the  trustees, 
^tamti  except  on  a  supposition  of  a  regular  valid  revocation  of  the  uses 
^^"*'  limited  by  the  settlement.  For  there  could  be  no  estate  in  the 
trustees  but  as  a  new  springing  use  to  arise  on  the  revocation,  and 
not  from  any  tortious  act  of  Witth  and  his  wife,  conveying  a  greater 
est&te  than  by  law  they  coiild,  and  destroying  that  estate  out  of 
which  the  uses  were  to  arise.  As  in  ChudleigKs  case  {a\  it  was 
agreed  that  the  feoffment  made  by  the  feoffees  divested  all  the 
estates  and  the  future  uses  also ;  and  then  the  new  estate  could  not 
be  subject  to  the  ancient  uses  which  arise  out  of  the  ancient  estate 
divested  by  the  feojBSnent  Here  the  settlement  reserved  a  power 
of  revocation  to  WiUis  and  his  wife;  and  the  direction  to  the 
trustees  to  convey,  was  in  effect  giving  them  a  power  of  appoint- 
ment, which  might  be  very  well  reserved  to  them  without  implying 
any  estate  in  them,  as  a  power  simply  collateral;  the  purchaser 
would  then  be  in  under  WiUis  and  his  wife,  and  not  under  the 
trustees ;  as  in  the  case  put  in  Diggers  case  (ft),  where  if  executors 
or  feoffees,  who  have  power  by  the  will  of  cestui  que  use  to  sell  the 
use,  make  a  feofiment  of  the  land  to  the  former  use,  yet  they  may 
sell  the  use;  for  the  same  use,  which  was  devised  to  be  sold,  re- 
mains untouched  by  the  feofiment;  and  after  the  sale  the  vendee 
shall  be  in  by  the  devisor,  and  not  by  the  feoffees.  Their  au- 
thority is  like  the  case  put  in  Co.  Utt.  265,  bj  where  Lord  Coke^ 
treating  of  the  diflerence  between  a  power  or  an  authority,  and 
a  right,  and  between  powers  and  authorities  themselves ;  as  to  the 
first,  says.  That  if  a  man  by  his  last  will  devise  that  his  executors 
shall  sell  his  land,  and  they  release  all  their  right  and  title  in 
the  land  to  the  heir,  this  b  void;  for  they  have  neither  right 
oor  title  to  the  land,  but  only  a  bare  authority.  And  so  it  is  if 
cestui  que  use  had  devised  that  his  feoffinents  should  have  sold  the 
land.  And,  as  to  the  second,  he  says,  that  there  is  a  diversity 
between  such  powers  or  authorities  as  are  only  to  the  use  of  a 
stranger,  and  not  for  the  benefit  of  the  releasor,  and  one  that 
is  for  his  benefit,  as  in  these  usual  powers  of  revocation  when 
the  feofibr,  &c.  hath  a  power  to  alter,  change,  determine,  or 
revoke,  the  uses  intended  for  his  benefit,  he  may  release.  And 
such  power  as  this  is  instanced  by  Lord  Hale  in  Edwards  v. 
Sater  (r),  where  he  says  powers  to  raise  estates  are  either  simply 
ecdlateral  (as  ndiere  a  party  who  has  such  power  has  not,  nor 
ever  had,  any  estate  in  the  land ;  as  where  such  power  is  reserved 

(«}  z  Cfc  ^55. «.  (i)  Ibid.  173, 4.  («)  Bard.  415* 
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(o  a  stranger;  and  there  it  cannot  be'  destroyed  by  him,  beeattiie       1790. 
it  is  more  than  a  bare  nomination)  or  not  simply  coIiateraL     If  the    — — - 
fonner  were  the  case  here,  the  words  of  the  settlement  may  be  fully        siaitui 
satisfied  without  any  estate  being  implied  in  the  trustees,  which  can     ^a^^^^* 
only  be  done  from  necessity,  in  order  to  satisfy  and  e£Ebctuate  the 
settlement.     But  even  supposing^   that  after  the  revocation  the 
l^;a]  estate  were  in  the  trustees,  then  it  became  the  case  of  an 
in&nt  trustee  under  the  act,  and  all  the  formal  requisites  being 
complied  with,  the  l^al  estate  passed  to  the  defendant's  ancestors : 
and  it  is  not  necessary  to  consider  now  how  &r  the  Court  of 
Chancery  were  imposed  upon,  or  how  far  they  may  hold  the  de- 
fendants liable  to  the  trusts  under  the  deed  of  settlement;  for  all 
those  considerations    will  be  properly  inquired  into  before  that 
Coiort,  who  will  take  care  to  give  such  effectual  relief  as  may  pro- 
tect the  interests  of  the  children.    It  is  enough  upon  the  present 
occasion  to  say,  that  all  the  legal  and  formal  steps  directed  to  be 
taken  by  the  statute  were  complied  with.    Again,  the  same  con- 
sequence  foUows,  if  the  infant  be  considered  as  a  trustee  at  com- 
mon law;  for  it  was  held  in  Zouch  d.  Jhbot  v.  Parsons  (a),  that 
conveyance  by  an  infiemt  is  not  absolutely  void,  but  only  void* 
able:  and  no  act  is  here  stated  to  have  been  done  by  him,  in 
order  to  avoid  it;  till  which  the  legal  estate  is  in  the  vendee.     But 
even  supposing  this  not  to  be  the  case,  either  of  an  in&nt  trustee 
under  the  statute  of  Ann,  or  of  a  trustee  at  common  law,  and  that 
the  l^al  estate  remained  in  the  trustees,  still  the  lessor  of  the 
plaintifi  cannot  recover,  in  as  much  as  there  is  no  demise  on  the 
record  from  the  infimt  trustee;  and  this  is  not  such  a  case  of 
a  jiain  equity  as  will  enable  the  cestui  que  trust  to  recover  in  eject- 
ment. 

Lord  Kenton,  Ch.  J.  The  principal  question  in  this  case  is, 
Whedier  the  remainders  to  the  children  of  Robert  and  Bethia 
WHUswereYes^bedor  contingent?  If  the  latter,  it  cannot  be  disputed, 
but  that  the  destruction  of  the  particular  estate  on  which  they  de- 
pended, before  they  became  vested,  would  destroy  them.  One  argu- 
ment whidi  has  been  used  is,  That  the  estate  limited  to  the  trustees 
wts  an  use  executed  in  them;  for  that  otherwise  the  estate  limited  to 
tlie  wife  for  her  sole  and  separate  use  would  not  be  secured  to  her, 
but  be  under  the  husband's  controuL  But  in  answer  to  that,  it  is 
tuficient  to  observe,  that  it  is  limited  to  the  trustees,  without  saying 
^  to  and  to  the  me  oi  the  trustees.''  If  none  of  the  limitations  of 
^  srttteajWQt  oonld  possibly  take  efiect  without  this  construction, 

(a)  3  Strr.  1794. 

I  should 


VUtLttm, 


«4  CAJHSS  m  MICHAELMAS  TERM^ 

199Q.  J-ihould  be  iadibecl  no  to  decide  it;  *fis  im  done  some  jn^ars  a 
—""■^""~"  -ui  H  cast  4n  Ae  Hotute  lof  Lords.  But  that  is  not  thfe  case  hw 
^i«£m/  -tdr  this  estete  was  ItBiited  te  Beikia  Witlh  and  to  fa\er  iieirs^  t») 
the  Mitiiage  shcuid  be  sdknnnzed:  it  ii-as  thi^refoi^  htcin! 
that  the  hsgek  esMfte  ahonM  not  be  tMren  out  xtT  h^r  unities  t 
marriage  took  effect  Berfde%  the  Oourt  of  Gbanc^nfr  wbt 
consider  the  husband,  if  it  vested  in  him^  a  imstee  fblr  tfai^  Wii 
«o  that  ^e  might  ha^  ell  the  benefit  intebded  bjr  th^  mhrriaji 
cettleioeiit.  If  th^  feiiitindd*s  to  the  children  of  iR.  tind  B.  Wh 
were  continj^^ent^  the  ol^eetion  inade  bjr  the  defendants^  th&t  t 
canve3;^Iite  ^  WiUis  and  hi^  wife,  and  the  fihe^  by  dt^tmyf 
the  ^artieukf  estHte  btfore  th^  vested,  ^Iso  dt^trbyed  dii 
remaiadm^  mu^t  prevail ;  fbr  it  is  too  late^  as  the  law  how  st)ini 
to  say  that  sUeh  is  ncVt  ihk  establish^  doetrihe  of  eontin^l 
remainders.  This  doctrine  ihdeed  invdlves  in  it  diffitiilties  ^hi 
have  been  frequently  felt  by  ^ise  aiid  &ble  lawyers^  whb  h« 
wished  to  break  through  thd  fillet  but  tfaey  hate  bcfen  deteii^ 
firom  the  attempt  by  thfe  consid^ratidh  of  'iSak  consd^denees  tl 
might  possibly  ensue»  Th^re  ar^  twb  ihstiinces,  it  is  ttn^  whi 
the  law  is  otherwise:  in  c9[|uitable  estates^  where  the  eontlngf 
remainders  are  not  destroyed,  beeause  the  estate  is  vested 
trustees  to  preserve  the  contingent  rfemluhder^ ;  and  in  eopyhol 
where  the  estatcf  in  thfe  lord  of  the  manor  will  support  all  1 
remainders:  bat  in  the  ease  of  freehold  festates  of  infaferitan 
the  rule  is  sO  eUablished  that  it  is  not  rnm  to  be  sbatfen.  i 
the  first  question  iti  this  easfe^  onr  jud^rment  must  depend  on  1 
authorities  cited:  th^  thfee  leading  of  wbHrH  are  Lode'i  ca 
Walpok  V.  Lord  Cowmajfj  and  Otmniiigham  v.  Moody ^  Of  the  fii 
inserted  in  Boilers  Abridgmentj  which  was  published  under  1 
inspection  of  Sir  IL  Hdki  it  is  snfflcieni  to  sny/  that  H  was  h 
Id  »  caM  ciremiff6tll^ced  like  the  pre^ift^-  that  the  rentisinder  \ 
oontingant*  This  Was  Ao  aA^tfed  m  r  great  im^asnre  by  Lc 
Hardmckiy  m  Waipete  Vi  LoM  Qomhi^j  Bvt  I  an^  happy  to  C 
that,,  in  the  last-  of  tholie'  oases,  Qmrnif^fkam  v:  Maad^f  where  i 
same  poiiA  aKM^  «ld  where  Lord  Ha^Amcke  h«S  ad  6pportu)i 
of  rsooHsideviag*  tbitf  qjadMion-  nio#e  UH^^*  aM  at  Sf  timie  of  ' 
when  Us  ^udga^feB^  W*-  nore  iMCnM^  flat  ffttmr  jtrdg^  diet 
mined  difftrently  :•  aAd  I  canmo*  find'  ^  salkttiMic^  d»tinbti 
bstwee»  t^  caso  and  thtf  ipndetlL  Thfek'd  L^rd"  Hdfdn^dke  ^ 
saymg  that  th«  fee  waa^  Mt  iM  abtsjrailce))  aiMed^  ^^  ik^  does' 
<*  power  of  iqpipoifitiiient-  ifihko  atiy  akenitibh*  ^MSsfi^  fbt 
**  only  cfiect  thereof  is,  thatr  the  fee  Which  was  vested  was  tbcr< 
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"  subject  to  be  divested  if  the  whole  were  appointed."     Now  in       1 790. 
(his  case  the  limitations  to  the  children  were  first  subject  to  a   * 


power  qS  appointment,  but  for  want  of  such  appointment  to  the       agaimt 

diildien  injee  (I  say  in  fee,  as  I  shall  shew  in  the  course  of  my     ^a*^*** 

opinion).      And  whether  the  limitations  precede  or  follow  the 

power  of  appointment,  it  makes  no  difference.    The  object  of  the 

parties  here  was  to  make  the  whole  estate  subject  to  the  power 

md  will  of  the  parents,  according  to  the  situation  and  exigencies 

of  the  £unily.    I  therefore  say,  in  the  words  of  Lor^d  Hardwicke 

in  Cunningham  v.  Moodjfy  that  the  fee  was  vested  in  the  children, 

mhject,  however,  to  be  divested  by  the  execution  of  the  power 

of  appointment.     The  opinion  of  Lord  Hardwicke  in  the  latter 

case  is  peculiarly  deserving  of  attention,    because  when   it  was 

discussed,  the  former  one  of  JValpole  v.    Lord   Conway,  where 

he  had  intimated  a  different  opinion,  was  strongly  pressed  upon 

him,  and  because  too  he  decided  the  last  case  at  a  time  when 
he  bad  the  assistance  of  some  of  the  most  eminent  lawyers  who 
ever  attended  the  bar  of  that  Couit.  I  cannot  therefore  forbear 
thinkiog  that,  on  the  authority  of  that  case,  we  ought  to  decide 
that  the  remainders  to  the  children  were  vested,  subject  never- 
theless to  be  divested  by  the  parents  executing  the  power  of 
JVpointment.  No  appointment  has  been  made;  and  therefore  at 
the  time  when  the  acts  stated  in  the  verdict  were  done  by  the 
parents  in  opposition  to  the  interest  of  their  children,  the  limitations 
to  the  children  were  not  destroyed.  This  decision  puts  an  end  to 
this  cause  as  fiir  as  respects  all  the  children  but  one :  but  it  has 
been  contended  that  they  only  took  estates  for  life,  and  that  one 
being  since  dead,  the  reversion  in  fee  of  the  parents  immediately 
eame  into  possession.  And  that  brings  me  to  the  next  question. 
Whether  the  diildren  took  estates  for  life  or  in  fee,  which  arises 
00  these  words:  *^  And  for  want  of  such  appointment,  then  to  the 
'^  use  of  all  and  every  the  child  or  children  equally,  share  and 
"  share  alike^  to  hold  the  same,  if  more  than  one,  as  tenants  in 
^  common,  and  not  as  joint-tenants;  and  if  but  one  child,  then 
^  to  such  only  child,  his  or  her  heirs  or  assigns  for  ever  i" — and 
the  question  is.  Whether  the  words  <^  his  or  her  heirs"  may  not 
^iHk  propriety,  and  ought  not,  considering  the  whole  settlement 
Mid  the  manifest  intention  of  the  parties,  to  act  as  words  of  li- 
mitation on  all  the  preceding  words  in  the  sentence?  I  cannot 
Iripg  myself  to  doubt  but  that  they  may.  By  putting  the  stops, 
or  using  the  parenthesis,  as  pointed  out  by  the  plaintiff's  counsel. 
It  beoomet  perfectly  dear :  and  we  know  that  no  stops  are  ever 
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1790.       inserted  in  acts  of  pariiameot,  or  in  deeds ;  but  the  Courts  of  Law, 
'  in  construing  them,  must  read  them  with  swh  stops  as  will  give 

a^aiMti  efiect  to  the  whole :  if  then  we  use  the  points  suggested  by  the 
counsel,  the  clause  will  read  thus :  **  To  the  use  of  all  and  every 
^  the  child  or  children  equally,  share  and  share  alike,  his  or  her 
^  hdrs  or  assigns  for  ever."  If  this  had  been  like  the  case  of  Hn^ 
V.  Lord  Caoentry  (a),  we  might  have  lamented  that  the  parties  had 
not  inserted  words  of  inheritance  to  carry  their  probable  intent 
into  execution ;  but  we  could  not  have  supplied  them.  But  in  this 
case  there  are  words  of  inheritance ;  and  I  think  we  should  defeat 
the  manifest  intention  of  the  parties  and  tlie  object  of  the  settlement, 
which  was  to  give  the  diildren  estates  of  inheritance,  were  we  not 
to  read  thb  part  of  it  in  the  manner  contended  for  by  the  plaintiff's 
counsel. 

Tlien  it  has  been  argued,  that  the  rights  of  the  children,  what- 
ever they  were,  were  subject  to  die  power  of  revocation  by  the  pa- 
rents.; and  that  the  deed  of  revocation,  standing/)^  5^,  and  taken 
separately  from  the  convej'ance  to  Martin^  ddeated  their  rights : 
but  I  am  most  clearly  of  opinion,  taking  the  whole  of  the  power 
together,  that  that  deed  was  no  legal  revocation.     They  had  only 
a  power  to  revoke^  on  condition  of  re-investing  the  money  in  the 
purchase  of  another  estate  for  the  benefit  of  their  children.     And 
it  would  be  strange  to  say,  that  any  interval  might  happen  be* 
tween  the  sale  and  purchase  of  that  other  estate;  it  was  all  to  be 
considered  as  one  deed  and  one  act.     And  though  the  purchase- 
money  need  not  have  been  re-invested  immediately,  yet  it  was 
to  lie  in  the  hands  of  the  trustees  in  the  mean  time,  until  a  pro^ 
per  opportunity  should  offer  of  so  re-investing  it.    But  it  b  said, 
that  the  transaction  as  far  as  Mm-tin  was  concerned,  was  fair  and 
honourable,  and  that  die  fraud  only  consists  in  the  misapplica- 
tion of  the  purchase-money:   but,  without  imputing  any  fraud 
to  Martin^  and  indeed  it  is  negatived  by  the  verdict,  the  maxim, 
that  the  principal  is  civilly  responsible  for  the  acU  of  his  agent, 
universally  prevails  both  in  Courts  of  Law  and  Equity;  and  there- 
fore, whatever  misconduct  and  fraud  are  imputed  to  Cntttenden 
by  die  verdict,  it  must  affect  his  principal,  Martin.     Now  the 
conduct  of  Cntttenden  in  this  transaction  is  too  infamous  to  be 
stated.    Nothing  can  be  clearer  than  that  this  was  not  a  case 
within  die  statute  of  Anne.    At  present  vre  are  not  called  upon 
to  decide  what  was  the  efiect  of  what  was  done  by  the  Lord 
Chancellor,  or  how  &r  we,  sitting  in  a  Court  of  Law,-  can  inves- 
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tigUB  what  WBB  done  tkere;  fyi  this  case  dqeft  m(  def>e]9d  upo^        179a 

tfaat  inqviry ;  th»  aiibee^ent  pnooeediqgs  {Mit  }t  put  pf  all  doubt^        ^^^    =i 

We  mnt  remember  that  the  paver  of  revocation  w<^  retrained  sa       ^aim^ 

as  that  Ae  porckasdHnoo^  should  be  paid  into  tb^  b^nds  of  th/»        ^^Tf»« 

trmteet  (anJ  iio#  into  tie  handi  ^  JL  and  B*  WiUis)  m^  by  tbem 

laid  ottt  and  inveited  in  the  pnnchaae  of  other  frHb^ld  estatfw;  th# 

iriiole  therefortt  was  oontideied  as  one  traoaaetion.    Now,  i^  order. 

tB  comply  with  this  roquisitioa,  that  was  done  in  point  of  fprn^t  but 

Bot  in  aubstance;  for  it  is  expressly  stated  in  the  verdict  K\^  tbd. 

dnift  was  ddiverad  by  Cruttenden^  far  fomfs  snJce^  to  J3.  w4  M» 

mSiSj  wad  by  tham  to  B.  Willie  ^'mbjAirtMeetJorJbrm'il  mW 

awl  then  taken  from  him  who  ought  to  have  iqpplied  i^  aqd  pilt 

into  the  hands  of  that  very  person  of  whom  the  settlers  were  jealposp 

and  to  whom  they  had  expressly  directed  that  it  should  not  be 

fnidrand  in  trath  it  never  was  applied  to  the  purposes  of  the. 

aettJemeot.    Tbis  then  was  a  gross  rank  fraud,  which  contaminiktw  • 

t;^  wholf  transafithm,  f  nd  renders  it  absolntely  void,  as  well  in  $^. 

Govt  of  Law  as  in  a  Court  of  Equity*    .Therefore  tb^  lessors  of 

the  plaintifFare  entitled  to  recover  to  the  full  extent. 

hsBMomgTf  J.  The  general  question  on  the  whole  of  this 
tMe  is,  Whether  the  persons  conveying  had  a  right  to  convey 
the  estate  in  question?  for  if  not,  however  fidr  the  transaotioii 
■sjr  have  been  on  the  part  of  the  purchaser,  the  defendants  can^ 
1st  retain;  but  the  legal  tide  must  prevail,  without  considering 
the  hacdahip  of  their  case.  In  order  to  determine  this,  the  first 
^Mwiderarion  is.  Whether  the  lessors  of  the  plaintiff  had  a  vested 
uiteresl,  and  what  was  the  quantum  of  that  interest?  and,  second- 
Ij,  Whether  any  acts  have  been  done  to  divest  them  of  that  into- 
mt?  As  to  the  first,  I'  am,  of  opinbn  that  the  limitations  to  the 
diiidren  were  vested.  The  authorities  on  this  point  cannot  in*» 
deed  be  reconciled :  L.  Ixmi^s  case  is  rather  against  this  opinion ; 
iNit  the  latest  authority,  tjn^  of  Cunningham  v.  Moodf/j  which 
appears  to  have  been/  very  well  considered  by  Lord  HardmcJce^ 
ittms  decisive.  The  facts  in  that  case  do  not  materially  differ 
worn  those  in  the  present:  and  the  principle  of  it  is  immedi* 
>tely  applicable.  Then  the  limitations  tp  the  children  became 
viewed  on  their  birth,  subject  however  to  bl3  divested  by  the  ap^ 
Nntment.  As  to  the  quantum  of  estate  which  those  children 
texk,  I  think  thqr  took  a  fees  tot  it  is  doing  no  great  violence 
t»  the  construction  of  the  limitation  to  them  to  say,  that  the 
loedr^  his  pr  her  heirs,  or  assigns,  for  ever,'*  a[^ly  to  the  words 
^  ^  fi»mer  branch  of  the  olause,  by  lea^g  the  intervening 
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1790.      words  in  a  parenthesis.    With  respect  to  the  second  qaestioq, 
""T  Whedier  their  interests  were  divested  by  the  acts  stated  in  the 

Dob  "^ 

agaimst  verdict?  that  could  only  be  done  by  a  due  execution  of  the  power 
of  revocation;  a  bad  execation  has  no  operation  whatever.  Now 
I  consider  this  power  not  an  absohUe  but  a  conditional  one;  for  it 
is  50  05  that  the  purchase-money  be  paid  into  the  hands  of  the 
'  trustees,  and  not  into  the  hands  of  R.  and  B.  WilUsj  and  be  laid 
out  in  the  purchase  of  other  lands.  Two  conditions  were  therefore 
annexed  to  the  execution  of  the  power;  the  one^  that  the  money  be 
paid  into  the  hands  of  the  trustees;  the  other^  that  it  be  laid  out  in 
the  purchase  of  other  lands,  and  settled  to  the  same  uses.  Now 
ndther  of  those  has  been  complied  with ;  and  consequently  the 
deed  of  revocation  is  a  mere  nullity,  and  does  not  divest  the  estates 
limited  to  the  children.  If  we  were  to  enter  into  the  question  of 
fraud ;  to  be  sure  a  more  gross  and  in&mous  fradd  never  ^)peared 
on  the  records  of  the  Court,  than  that  which  was  practised  by  the 
agexit  of  the  purchaser,  and  for  which  the  principal  is  reqponsible; 
but  the  determination  of  the  two  first  points  render  this  inquiry 
quite  unnecessary. 

BuLLEB,  J.  This  case  has  been  so  fully  discussed,  both  on  the 
bench  and  at  the  bar,  that  I  will  content  myself  with  stating  the 
general  grounds  of  my  opinion.  On  the  question  relative  to  the 
power  of  revocation,  little  remains  to  be  said :  that  the  revocation 
was  firaudulent  is  dear,  for  the  reasons  given  by  my  Lord.  It  was* 
the  object  for  the  settlers  to  settle  the  money  arising  fix>m  the  sale 
of  the  estate,  on  other  estates  to  the  same  uses,  if  it  could  be  done 
with  advantage.  The  power  of  revocation  was  conditional  onlyr 
the  money  was  to  be  paid  into  the  hands  of  the  trustees  on  con- 
dition and  for  the  express  purpose  of  thus  settling  it:  but  thatK 
condition  not  having  been  complied  with,  the  deed  of  revocation  ic 
void. 

With  respect  to  the  first  and  principal  question,  the  argument- 
on  the  part  of  th^  defendants,  as  far  as  authorities  are  con- 
cerned, rests  on  L.  LiOvie*s  case,  and  on  that  of  Walpole  v.  Loitt 
Connoai/»    But  what  was  said  by  Lord  Coke  in  the  former  casei 
certainly  did  not  apply  to  the  point  before  the  Court;  the  ques- 
tion there  arose  on  the  will  only;  and  nothing  was  said  either  ia 
argument  or  by  any  other  of  the  judges  on  the  construction  of 
the  deed.    The  same  case  is  also  reported  in  Moor  772 ;  where 
it  appears  that  the  remainder  under  the  will  was  contingent^ 
because  it  could  not  arise  unless  the  eldest  son  died  without 
iasiK^  and  there  was  oUq  aa  aliemtion.    Therefore  I  think  it  did 
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not  occur  to  Lord  Coke  that  a  remainder,  when  once  Tested,  could       1790. 
be  afterwards  divested  by  the  execution  of  the  power.     If  there    "^T     ■■* 
were  no  authority  against  this  case,  I  could  not  have  made  up  my     ^agaim$t 
mind  to  agree  to  it :  but  his  opinion  has  been  since  controverted  in 
other  cases.    In  2  Lord  Baym.  1150,  Mr.  J.  PaweUj  speaking  of 
X.  lAwi^s  case^  said,  *<  Though  it  was  a  doubt  in  L.  I/mi^  case^  whe- 
*'  ther  a  remainder  conld  be  limited  after  a  contingent  fee,  yet  it 
^  is  none  now.    And  therefore  if  a  fee-simple  be  limited  to  such 
^  parsons  as*2(.  shall  appoint  by  his  wiU,  remainder  over,  that  is  a 
^  good  remainder  vested  till  the  appointment."    Now  the  instance 
there  put  is  directly  this  case;  wd  if  the  limitations  to  the  children 
were  vested  on  the  birth  of  a  son,  nothing  has  since  happened  to 
divest  them.    The  defendants'  counsel  have  rather  hinted  at,  than 
insisted  on,  a  difference  between  this  case  and  that  put  by  one  of 
the  plaintiff's  counsel,  of  a  remainder  to  the  first  and  other  sons 
iji  JL  with  a  remainder  to  the  first  and  other  sons  of  B.  his  brother; 
wher^  on  the  birth  of  J?.'s  son  before  A.  had  any  son,  the  re- 
mainder would  Yest  in  the  former,  subject  to  be  divested  on  the 
birth  of  a  son  of  A. :  but  I  see  no  distinction ;  for  when  a  child 
of  Bobert  and  Bethia  Willis  was  borui  the  limitation  was  vested 
in  him  ^exactly  in  the  same  manner  as  if  the  limitation  had  been 
to  their  first  and  other  sons.     If  there  had  been  no  power  of 
ifipointment,  the  limitation  to  the  children  would  have  vested  on 
die  birth  of  a  child :  that  was  the  point  decided  in  Levois  Bowle^% 
case.     Then  suppose  the  limitation  to  the  children  had  been 
foUowed  by  a  proviso  containing  a  power  of  appointment,  that 
would  not  have  varied  the  case :  if  so,  what  difference  is  there, 
either  in  reason  or  in  law,  whether  the  power  of  appointment  be 
inserted  in  one  part  of  the  instrument  or  the  other  ?  The  Court 
must  consider  the  whole  deed  together,  in  order  to  collect  the  in- 
tention of  the  parties.    As  to  the  quantum  of  interest  which  the 
diiUren  took,  that  question  also  seems  equally  clear.     Suppose 
the  limitation  were  to  **  all  and  every  the  children,  and  his  or 
**  her  heirs  and  assigns  for  ever ;"  that  would  not  be  gramma- 
tically written;  but,  the  intention  of  the  parties  being  manifest, 
the  Court  must  read  it  thus :  hisy  herj  or  their  heirs  and  assigns 
far  ever.      This  question  arises  on  a  fiunily  settlement,  which 
was  made  for  the  ben^t  of  all  the  children  of  the  marriage; 
and  in  order  to  give  efiect  to  the  intention  of  the  parties,  we 
may  leave  the  intervening  words  in  a   parenthesis,  by  which 
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17^.       tin^ns  the  vbtA  « heirs"  trill  hBV«  Itfatittti  to  the  words  in  the 
'    formet  pari  of  the  sentcmtc. 


^a^s  GAosk,  J.    If  my  brdther  BuUer  feund  the  tftde  bo  m»ch  cx- 

**^*'*^''**     liatisted  iih  to  mftkfe  it  uniieceteary  for  hiirt  to  go  fully  Intd  every 
palt  of  it,    ititteh   less  tiecessAi^  is  it  for  me  to  do  so.     The 
first  cbrtsiderabife  question  is,  Whethfel-  thfe  f eroaitider  to  the  chil- 
dren, trhi(iU  irt»  eertkinly  contibgent  itk  its  cteation,  did  or  did 
tUbt  becdiiic  rented  in  the  children  as  they  came  in  meP  I  Confess 
I  Was  at  first  forcibly  struck  with  L.  Lo^e^A  case,  and  Walpaie  v. 
Lord  Cowmajly  as  alto  with   the  common  defiliiti<Hi  of  a  ooti- 
ihig^t  rtmdibdef.     But  I  think  that  the  rule  laid  down  in  Ctm- 
'Vui^jham  V.  Moody  is  the  beftt  and  wise^  construction;  and  th^fe 
the  rule  is,    *^  that  a  temainder  may  Test  liable  to  be  divested 
^  by  the  execution  of  ft  power  of  appointknent.*'     The  ground  of 
It  i^  that  the  Courts  will  never  suffer  the  foe  to  be  in  abeyance 
but  from  hecessity.    And  I  atn  the  molne  inclined  to  adopt  this 
rule,  tis  bdng  the  mofet  likely  to  give  efiett  to  the  itltention  of 
tb^  parties ;  which  the  Contrary  doctribe  would  probably  defeat, 
tlierefore  I  think  that  oh  the  birth  of  t)i6  children  the  limita- 
tiohs  to  th^m  becanie  vested:  and  as  to  the  quantum  of  estate 
Which  they  took,   I   hftv^  hot  a  pftrticle  of  doubt.    By  read- 
bg  the  ^tbt^  ih  tku^  mode  adopted  by  the  CoUft,  all  the  dJfil* 
tnlty  i^  ir^mof^.    With  f<*tpdct  to  the  execution  of  the  power 
of  revocation ;  I  cannot  tead  it  Without  seeibg  what  was  the  plain 
intention  bf  the    {parties   to  the  settlement    It  was   to  enable 
the  fiusband  and  wife  to  revoke  the  former  uses,  and  the  trustees 
to  s^ll  the  estate,  so  as  that  the  money  should  be  paid  to  the 
ttu^tte^,   atld  h^  by   them   applied   in   the   purchase  of  other 
states  tt>  the  tome  use^    This  then  I  Consider  only  a  partial 
pdntr  of  rt^Vbcation,  which   was   given  to   them  only  for   the 
'{mrpbse  of  effectuating  the  other  part  of  the  power,  that  of  in- 
tteslii%  the  Money  in   othet  landi   knors   beneficiaUy  for  the 
children;   and  the  whole  must  be  taken   together.    It   i^   ad- 
fnitted  that  some  part  of  the  tran^acthm  was  fi^udulent:  but  ft  is 
arguM  that  the  difibrent  pafts  of  the  transaction  may  be  con- 
sidered aqpai^atdiy  fix)m  the  tM^  and  that  the  fraud  consbts^ 
not  in  the  iievotatKytt,   bttt  ih  tfat^  subsequent  misapplication  of 
^  thi^  money.    Buft  1  tliittk  that  ^  fraud  wa&  in  the  conveyance^ 

whidi  Wai  made  with  ail  intent  tmt  to  ^pply  the  tnon^y  as  di- 
teded  by  iluft  Mthasitoty  bnt  to  pay  it  bto  mUis'i  hands.  This 
was  merely  a  conditional  power,    which    must  be   considered 

altogether; 
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altogether;  and  no  part  of  the  execution  of  it  can  be  good,  unless  17dO. 

the  whole  be  so.  

Judgment  for  the  plaintLST  (a),  against 


(a)  Dm  d.  Tamper  V.  DorvtU,  post.  5  vol  JlS. 


Maetin. 


T 


The  King  against  The  Inhabitants  of  Yarpole.  /SrTa'Sh. 

WO  justices  removed  a  pauper  from  Leominster  to  YarpglCf  On  an  appeal  to 
who  appealed  to  the  Sessions,  at  which  fifteen  magistrates  lgai^an"«Jrder 
were  presents  eight  of  them  were  for  confirming,  seven  for  quash-  p^««nov«l|tho8c 
ing  it:  but  it  was  objected  that,  as  tliree  of  those  eight  were  rated  rated  to  the  rdief 
iat  Leominster^  they  were  interested,  and  ought  not  to  vote;  they  Uier ofthe  conl* 
however  persisted ;  and  the  order  was  cofifirmed^  subject  to  the  ^a°*^"^  P^^'Aw. 
opinion  of  this  Court,  on  a  case  reserving  that  question.     The  an  order  of  re- 

,«.,  \  \  1  M*  •  1  \  ^    •       t  ™oval  be  con- 

orders  having  been  removed  here  by  certiorari^  a  rule  was  obtained  firmed  on  an 
on  a  former  day  to  shew  cause  why  the  original  order  of  two  Jft^^Ss  de^ 
justices,  and  also  the  order  of  Sessions  confirming  it,  should  not  be  termined  (on  a 

_      J  question  referred 

quashed.  for  the  opinion 

Bearcrqfi  now  admitted  that  the  order  of  Sessions  could  not  be  ^a?w  mwylf 
supported  (a) :  on  which  «i^«  justicct  at 

,.,,  1         'ii  111  -r^  the  Sessions  were 

Erskine  desired  that  the  rule  might  be  made  absolute.     But  disabled  to  vote 

Lord  Ken  vow,  Ch.  J.  said,  that  could  not  .be  done,  as  no  judg-*  number^to"  mi! 
ment  for  quashinff  the  original  order  was  entered  on  the  rolls  of  !l^^^*^^.? 

^  o  a  ^  ^  Court  wiU  not 

the  Sessions.     If  the  Court  qf  Sessions  had  quashed^  instead  of  con-  quash  the  origi- 
finning,  the  original  order,  there  could  have  been  no  difficulty  now.  will  send  the"case 
But  the  parties  cannot  come  here  per  saltum  ;  and  as  no  judgment  ^onVdlrwtin^*" 
tor  quashing  the  order  of  justices  was  given  at  the  Sessions,  we^  as  them  to  enter  a 
a  Court  of  Error,  cannot  do  what  the  Court  below  should  have  tt)e  next  Ses- 
done.    We  must  make  that  part  of  the  rule  absolute,  which  has  j|^"';hcy°may 
for  its  object  the  quashinir  of  the  order  of  Sessions,  and  direct  the  ^"'^^  *^* 
justices  below  to  enter  a  continuance  to  tbe  next  Sessions  (which 
appears  to  be  necessary  from  a  case  in  2  Str.  (&),  when  they  may 
decide  it.     And 
The  Court  ordered  this  accordingly. 

(«)  Vid.  x6  Geo.  %.  t.  xS.  «.  J. 

(i)  Qu.  If  tlKcaseof  J?.  T.  Pf&WwerethecaKalludedtoina^/r.  ia6j«  ^^ 

One  commoner 

HoBSON  against  Todd.  ^J»o  *»»  ««f- 

^  charged,  may 

Tw^  ...  .     ^  nevertheless 

HIS  was  an  aclMm  on  the  case,  by  one  commoner  against  maintain  an 
another,  for  surcharging  the  common.     At  the  trial  at  the  J"Xr*  ft!" '.ur. 
last  Durham  Assizes  before  Thomson^  Baron,  the  plaintiff  proved  charging  the 

•  -      common. 

the  [%  East.  154.J 
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1790.       the  &ct  of  the  defendant's  having  surcharged;  but  it  a{q)earing 
that  the  plaintiff  had  also  surcharged  to  a  greater  amount  than  the 


tima       defendant,  the  plaintiff  was  nonsuited. 


To 


ODD. 


On  a  former  day  in  this  Term,  a  rule  was  obtained  to  shew  cause 
why  the  nonsuit  should  not  be  set  aside,  and  a  new  trial  granted^ 
because  one  tart  could  not  be  set  off  against  another;  against 
which 

CockeUj  Serjt.  and  &  Heyaoood,  now  shewed  cause.  This  being 
an  action  on  the  .case,  the  plaintiff  must  prove  that  he  sustained 
actual  damage  per  De  Grey^  Ch.  J.  in  Welis  v.  Wailing  (a).  The 
gist  ^of  this  action  is  the  injurious  consequence  to  the  plaintiff,  by 
the  defendant's  surcharging  the  common:  like  an  action  on  the 
case  for  diverting  a  watercourse;  but  here  the  evidence  negatived 
any  idea  of  damage  to  the  plaintiff,  as  it  appeared  tliat  he  had 
derived  even  a  greater  benefit  from  the  common  than  he  was  en^ 
titled  to,  by  depasturing  a  greater  number  of  cattle  than  that 
allowed  him :  and,  therefore,  this  is  not  like  the  case  of  Wdls  v. 
WaiUng ;  for  there  it  appeared  that  the  plaintiff  had  not  put  any 
cattle  at  all  on  the  common,  which  he  was  probably  prevented 
doing  by  the  common  being  already  surcharged;  and  in  that  case 
Blackstone^  J.  hinted  that  a  small  injury  would  not  give  a  ground  of 
action,  but  that  it  must  be  an  exorbitant  surcharge :  and  in  Marys^s 
case  (ft).  Lord  Coke  said,  ^*  The  lord  of  the  soil  may  maintain  an 
^'  action  for  trespass  done  in  a  waste  or  common,  as  an  immediate 
*^  trespass  to  him,  be  it  greater  or  less;  but  the  commoner  shall  not 
<<  ia:oe  an  action  but  by  consequence^  namely,  if  the  trespass  be 
^^  such  per  quod  pr^cuum  communis  suce^  4^.  amisit^  or  that  he 
**  could  not  have  his  common  in  so  beneficial  a  manner  as  he  had 
<<  before."  The  same  doctrine  is  also  laid  down  in  Crogate  v. 
Morris  (c),  where  it  was  said,  <<  If  the  commoner  may  have  hi^ 
^<  common,  although  another  take  away  part  of  my  common, 
*<  yet.  no  action  lieth."  The  same  principle  was  recognized  in 
Woolton  V.  Salter  (</),  where  it  is  said,  <<  That  a  commoner,  with- 
'^  out  a  particular  damage^  could  not  distrain  the  beasts  of  a 
*<  stranger  any  more  than  bring  an  action  upon  the  case."  That 
this  plaintiff  cannot  maintain  his  action,  also  appears  from  con- 
sidering the  nature  of  the  old  remedy,  in  the  room  of  which  this 
action  on  the  case  was  introduced,  as  was  stated  by  Ld.  Ch.  J.  De 
Crrey^  in  Atkinson  v.  Teasdale  {e).  Formerly,  the  commoner  who 
was  aggrieved,  sued  out  a  writ  of  admeasurement  of  pasture,  and 

(a)  %  BL  Rtf.  1134.  (h)  9  M^.  X13.  (#)  X  Bmod.  X97. 

(4  3  JUv.  104.  («)  i  WUt.  tSa. 

by 
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bf  Ibat  suit  all  the  commoners,  including  the  plaintiff  himself,  were       ^  790. 
admeasured.     It  appears,^  therefore,  from  the  nature  of  that  suit,       Hobiok 
that  the  plaintiff,  who  had  enjoyed  the  greater  portion  of  common       S^*^ 
than  he  was.  entitled  to,  could  have  no  cause  of  action ;  and  this 
action  upon  the  case,  which  was  introduced  as  a  more  easy  and 
q)eedy  remedy  to  the  plaintiff  cannot  give  him  greiater  privileges 
than  the  old  remedy* 

JLov,  Chambre^  and  Park^  in  support  of  the  rule^  were  stopped 
by  the  CourL 

BuLLER,  J.  {a).  It  does  not  seem  to  me  that  the  plaintiff  has 
iostained  any  very  serious  injury;  but  the  question  here  is,  Whe» 
ther  or  not  the  plaintiff  be  entitled  to  a  verdict?-*the  question 
relating  to  the  damages,  is  for  the  consideration  of  the  jury.  It  has 
heea  said  by  one  of  the  counsel,  that  the  plaintiff  must  prove  a 
ientm  injmyy  relying  on  the  words  of  Mr.  J.  Blackstonej  in  the 
case  cited.  Bat  the  expression  used  by  that  Judge  does  not  war- 
XBot  such  a  construction;  for  it  must  be  taken  with  a  reference  to 
the  case  then  before  him,  in  which  the  plaintiff  did  not  appear  to 
have  been  much  injured ;  for  it  did  not  appear  that  he  was  possessed 
of  a  angle  beast  which  he  could  have  put  on  the  common.  I  lay 
therefore  that  part  of  the  argument  out  of  the  question;  for  a  smaU 
ii^iayisso  indefinite  in  its  nature,  that  it  affords  no  rule  by  which 
the  mind  can  be  guided.  The  only  question  then  is.  Whether  any 
hgwry  has  been  done  by  the  defendant  to  the  plaintiff?  If  the  de- 
feadant  had  turned  the  supernumerary  cattle  on  the  common,  by 
the  licence  of  the  lord,  I  admit  that  the  plaintiff  could  not  have 
maintained  this  action,  because  the  defendant  would  not  hav^ 
been  a  wrong-doer :  but  here  he  is  a  wrong-doer;  and  the  plaintiff 
Js  entitled  to  an  action,  without  proving  any  specific  damage*  Thia 
depends  on  the  form  of  the  declaration,  and  on  what  has  been  con- 
odered  as  proof  of  it.  The  allegation  is.  That  the  plaintiff  could 
not,  by  reason  of  the  defendant's  act,  enjoy  his  common  in  so 
UDple  and  beneficial  a  manner  as  he  used  to  do.  Now,  if  the  de- 
fendant's supernumerary  cattle  had  not  been  on  the  conrnion^ 
the  plaintiff's  cattle  might  have  eaten  every  blade  of  grass  which 
vas  consumed  by  the  defendant's:  that,  therefore,  is  an  injury 
to  the  plaintiff.  There  is  also  another  ground  on  which  this 
Miction  may  be  supported,  which  is,  that  the  right  has  been  in* 
}ore(i;  and  if  a  conunoner  cannot  bring  such  an  action  as  this^ 

(«)  Abient,  Loni  JUnjm^  Cti»  J.  ud  AAUnt^  J. 

because 
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1790.       beoftuse  his  cattle  had  grass  enough  to  prevent  them  from  starving 
he  must  pernut  a  wrong-doer,  like  the  defimdant,  to  gain  a  right 


ODD. 


^aimM  by  the  length  of  possession.  This  o^nnion  is  fortified  by  what  fell 
from  Loid  Ch.  J.  De  Grey^  in  the  passage  alluded  to,  who  saic 
that  this  action  was  introduced  in  lieu  of  the  old  writ  of  admeasure 
ment  of  pasture.  By  that  mode  of  proceeding,  if  the  defendan 
put  more  cattle  on  the  common  than  he  Ought,  the  plaintiff  wa 
entitled  to  have  a  certain  quantity  admeasured  to  the  defendant 
the  excess  then  is  the  injury  in  these  cases:  and  the  plaintiff  having 
also  surcharged,  makes  no  difference  in  this  action;  for  one /or 
cannot  be  set  off  against  another.  Here  the  plaintiff  has  provec 
the  whole  of  his  declaration,  by  proving  his  right  to  the  common, 
and  that  the  defendant  put  on  it  more  cattle  than  he  had  a  right  tc 
do;  and  whether  the  plaintiff  exceeded  his  right  or  not,  makes  no 
part  of  the  issue  which  the  jury  were  to  try.  The  issue  is,  Whethei 
the  defendant  has  been  guilty  of  any  wrong? — and,  W'hether  the 
plaintiff  has  been  injured  by  it  in  the  smallest  degree? — ^and  I  an 
clearly  of  opinion  that  he  has. 

OrosE)  J.  I  am  not  inclined  to  encourage  this  action  on  an} 
other  ground  than  that  mentioned  by  ray  brother  Bullerj  namely, 
That  if  ^.  infringe  the  right  of  common  of  B.  it  is  necessary  that 
jB.  should  have  AJn  right  ascertained;  otherwise  his  wrongful  ad 
would  in  process  of  time  become  evidence  of  his  right.  If  we  were 
not  to  set  aside  this  nonsuit,  it  would  be  holding  forth  this  doctrine 
to  the  public:  that  if  one  commoner,  who  happened  to  surchargi 
in  a  small  degree,  were  injured  in  his  right  of  common,  he  coulc 
not  maintain  an  action  against  another  who  surcharged  to  a  mucii 
greater  degree :  but  that  might  be  productive  of  the  most  mis- 
chievous consequences  to  all  those  persons  who  have  rights  of  com« 
nicm.  But  my  opinion  is,  That  it  b  no  objection  to  a  commonei 
bringing  such  an  action  as  this,  that  he  himself  has  surcharged  the 
common,  though  each  person  ought  to  recover  damages  in  propor- 
tion to  the  injury  which  he  receives.  In  practice  I  never  recollect  il 
being  made  a  matter  of  inquiry,  as  an  objection  to  the  action,  Whe* 
ther  or  not  the  plaintiff  himself  had  surcharged?— which  I  take  fbi 
granted  was  because  such  an  inquiry  was  immaterial.  If  this  plain- 
tiff has  surcharged,  he  is  liable  t6  an  action  by  any  other  commoner; 
but  that  is  no  akjoctioa  to  his  suing  the  defendant,  who  is  a  wrong- 
doer;  and  it  does  not  estop  die  plaintiff  from  shewing  that  he  is  in« 
jured.    Therefore  I  am  of  opinion,  That  the  rule  for  setting  aside  the 

nonsuit. 
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jHmiiiit,  and  for  granting « a  Hew  trial,  Bhoukl  be  made  absolute,       1790. 
thouj^  it  is  for  the  plaindff't  oonaid«*ation  whether  or  not  it  be 
worth  his  while  to  proceed  any  further* 

Rule  absolute. 


H0Bt9N 

Todd. 


^m^J^MJ^^MH^^m^^i^m^^m 


DEHtttST  and  Another  against  Custahce.  Saturday, 

Nro,  aotb. 

fpHIS  was  an  action  on  a  covenant  in  a  lease,  for  quiet  et^oy-  in  covenant 
^  neAt;  and  the  declaration,  after  stating  that  the  defendant's  ^^'""oie^^) 
allcestorA  granted  the  lease  in  question,  alleged,  That  the  reversion  ^^^^^\^^ 
came  t9  tmd  vested  in  the  defendant  by  assignment  thereof.    The  as  ^nr  will  sup- 
defendant  pleaded  by  his  guardian,  That  the  reversion  did  not  Son,  cluing 
eoibietosnd  vett  in  him  modo  et  forma,  as  stated  in  the  declaration.  WmM««^pkr. 

*^  An  infant  can- 

On  the  trial  at  the  last  Assizes  at  Norinch^  before  Lord  Lough--  not  pny  the 
borough,  it  appeared  that  the  estate  descended  to  the  defendant,  i^utyotheT 
an  in&dt,  HM  h«r  At  law  to  the  lessors,  his  father  and  grandfather :  JSSi^tSSJT 
thst  a  person  had  been  employed  by  the  d^ndant's  mother  to  tbetimeofpiead. 
Tficav4  the  rents  of  the  estate;  which  he  had  accordingly  done^  iyoL95,m 
^kpittsing  in  his  receipts  that  he  received  the  rents  for  the  &-  f^*^^,  -^^  i 
fimhnt  a€  landlord ;  and  that  the  mother  herself  had  received  one 
fear's  rent ;  and  had  given  a  receipt  for  the  same  to  the  plaintifis, 
OS  tenants  to  her  son^  mentioning  that  it  xdos  received  for  her  sotCs 
Mf.    On  this  evidence  it  was  objected,  first,  That  the  receipt  of 
^t  was  the  act  of  the  defendant's  mother,  and  could  not  prove  a 
pooesnoti  (n  the  infiuit,  to  subject  him  to  the  action  of  covenant ; 
>i^<^dly,  That  the  evidence  shewed  that  the  reversion  vested  in 
him  by  descent^  and  not  by  assignment,-  and,  had  the  declara- 
tion chatged  defendant  as  heir,  the  parol  would  have  demurred : 
•M  the  hamed  jndg^  being  of  opinion  with  the  defendant,  on 
both  olijeoti<ms,  nonsuited  the  plaintiffi.    A  rule  having  been  ob- 
tlhed  to  abew  cause  why  the  nonsuit  should  not  be  set  aside, 

Le  Bkzncj  SetjU  and  JoddreU^  shewed  cause;  insisting  on  the 
frit  pointy  Hiat  there  was  no  proof  of  possession  in  the  infant,  so 
•ai  to  charge  him  with  this  covenant,  which  run  with  the  land : 
ht  tf  the  recdpts  were  to  be  admitted  as  evidence  against  him, 
Ihat  would  be  to  chaige  him  with  the  acts  of  other  persons,  over 
iriuM&  be  had  no  controul.    There  was  no  proof  of  any  acqui- 
caoenoe  od  dit  part  of  the  infimt  himsdf,  or  even  of  any  person 
having  anthofity  to  bind  him :  all  acts  of  ownership  were  proved 
to  have  been  doM  by  the  mother  herself,  or  by  her  direction^ 
trithMI  any  evidence  of  her  being  hu  guardiw;  and  there- 
fore, 
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1790.       fore,  even  if  an  allegation  that  the  defendant  were  assignee  of  tb^ 
*  reversion  coold  be  supported  by  shewing  that  it  came  to    him 

agahui       by    descenif   still  it  was   necessary,  in   order   to  charge  him  as 
CusTAHCE.    g^^^  ^  prove   that  he  was  in  possession.     Bat,  secondly,  The 
plaintiff  precluded  himself  by  the  form  of  his  declaration  from 
giving  evidence  that  the  defendant  was  in  by  descent;    for'  had 
the  action  been  brou{(ht  against  him  as  heir^  he  might  have  prayed 
the  parol  to  demur  till  he  came  of  fiill  age,   in  order  that  he 
might   have  an  opportunity  of  electing  whether  he  would  tak^ 
the    estate,    subject  to  the  incumbrances  or  not     But    if   the 
plaintiff  can  be  permitted  to  give  the  heirship  in  evidence  on  this 
action,  wherein  he  only  charges  the  defendant  as  assignee,  he  will 
be  enabled  to  do  that  indirectly  which  he  could  not  do  directly ; 
and  deprive  the  defendant  of  a  privilege  to  which  by  law  he  is 
entitled ;  namely,  that,  of  suspending  the  proceedings  till  his  iuU 
age. 
t7.  Adaivj  Woodj  and   Wihonj  contra.    First,  No  other  sort  of 
'  evidence  can  be  given  of  the  possession  of  an  infant  than  U^at 
which  was  produced  in  the  present  case.     He  must,  from  the  ne- 
cessity  of  the  thing,  act  in  general  through  the  agency  of  others. 
But  at  all  events,  this  evidence  was  sufficient  against  him  to  be 
left  to  the  jury,   there   being  no   contradiction   to  it  whatever. 
Secondly,  It  was  not  necessary  to  state  precisely  the  manner  in 
which  the  defendant  derived  title   to  the   premises.    The  plain- 
tiffi  cannot  be  supposed   to  be  cognizant  of  his  estate.    It  is  a. 
general  nde^  That,  in  pleading  title  in  a  defendant,  general  words 
are  sufficient,  where  the  certainty  lies  within  the  defendant's  own. 
knowledge.     Com.  Dig*  tit.  Pleader^  c  26.      Coates  v.   Wade^  1 
Lev.  190.    Rider  v.  Smithy  ante,  3  vol.  766*     Therefore,  it  was 
sufficient  for  the  plaintifi  to  state  generally,  that  the  estate  came 
to  the  defendant  by  assignments  and  that  allegation  was  supported 
by  shewing  that  the  defendant,  by  any  means,  had  such  an  estate 
upon  which  the  covenant  would  attach.    It  has  been  held,  that 
a  devisee  is  an  assignee  in  law,  2  Shaw.  SI.    Even  an  executor 
may  be  charged  as  assignee  in  respect  of  his  possession,  and  yet 
such  in  objection  as  the  present  might  equally  be  made  in  that 
case;  for  it  might  be  said.  That  if  he  were  sued  as  executor, 
it  would  be  compet^it  for  him  to  plead  no  assets:  but  still  he 
would  be  liable  to  be  charged  in  respect  of  his  possession.     So 
her^  an  action  might  indeed  have  been  brought  against  the  de- 
.  £endant  as  heir ;  but  the  plaintifi  were  not  bound  to  sue  him  as 
sudi,  for4f  a  party  take  possession  of  an  estate  and  enter  into  the 
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neceipt  of  the  rents  and  profits,  he  becomes  an  assignee  in  law,  and       1790. 
liable  to  be  chanred  as  such  in  respect  of  all  covenants  which  run    — ^ 

.  Deeiilet 

with  the  land.  At  all  events,  if  the  defendant  wished  to  avail  himself       agaimti 
of  his  infimcy,  he  should  have  pleaded  it;  and  by  not  so  doing,  he 
has  waved  his  advantage.     His  appearing  by  guardian  was  not  suf- 
ficient; for  he  was  not  bound  to  avail  himself  of  his  infancy,  and 
he  might  not  choose  so  to  do. 

AsHHURST,  J.  (a).    As  the  plainti£&  cannot  be  supposed  to  be 
cognizant  of  the  defendant's  title,  it  was  su£Scient  for  them  to  al- 
lege in  the  declaration,  that  he  was  the  assignee^  without  shewing 
gmojatre  he  was  such ;  it  is  the  common  mode  of  pleading.     Then 
the  question  is,   Whether  the. circumstance  of  the  defendant'sL 
being  an  infimt  will  vary  this  case?    In  this  stage  of  the  cause  I 
think  it  does  not     This  being  an  action  of  covenant,  it  was  not 
oompeCent  to  the  defendant  to  plead  his  in&ncy  in  bar  to  the  ac- 
tion; if  be  had  wished  to  avail  himself  of  his  infancy,  he  should 
liave  pleaded  that  the  estate  did  not  come  to  him  by  assignment,  but 
as  heir  at  law,   and  have  prayed  the  parol  to  demur:    but -he 
has  waved  that  advantage;  the  infiuicy  was  not  pleaded,  and  it- 
was  insisted  on  at  the  trial  as  a  ground  of  nonsuit ;  but  that  cannot 
be  supported. 

BvLLER,  J.    The  difficulQr  at  the  trial  seems  to  have  arisen  from 
die  def^danfs  counsel  having  recourse  to  a  nicety  of  law,  which  is. 
M,  frequently  heard  of  in  modem  practice,  and  which  the  other 
lide  were  not  prepared  to  answer :  but  no  authority  has  been  cited 
to  thew  that  the  question  of  parol  demurrer  can  arise  at  Nisi  Pritts, 
Kow  it  is  dear  that  the  defendant's  infancy  in  this  case  is  not  a  mat- 
ter of  bar  to  the  action;  and  the  infancy  was  not  put  in  issue;  it 
fcnned  no  part  of  the  issue  on  this  record.    Then  it  is  strange  to 
Iqr,  that  a  &ct,  which  in  itself  is  not  a  bar  to  the  action,  and  which* 
ii  not  put  in  issue  at  all,  shall  be  permitted  to  avail  the  defendant  at 
tke  trial  aa  an  issue  in  which  he  hds  joined,  so  as  to  form  the  ground 
tf  a  ncmsuit     If  the  defendant  had  intended  to  take  advantage  of 
hit  infimcy,  he  should  have  done  it  before  he  pleaded;  for  it  is  a 
4flatory  plea,  and  does  not  go  to  the  merits;  it  only  suspends  the  pro-* 
Mdings.    I  see  no  objection  to  the  plea  suggested  by  my  Brother 
MMirst^  supposing  the  defendant  could  have  taken  the  advantage 
tf  his  heirship  on  this  declaration,  which  charges  him  as  assignee: 
he  mig^t  have  pleaded  that  the  estate  came  to  him  as  heir  at 
i*lk  ind  that  he  was  an  in&nt,  traversing  that  it  came  to  him  by 

(«}  AkMBti  hui  Xti^ih  Ck.  J. 

assign- 
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1700.       asaignment:  that  would  indeed  be  tenderiog  an  ietoe  in  die  wbnkr 
^  of  the  declaration  on  the  indiicemtet«  but  which  misfit  be  ma* 

iigmitut  terial  on  a  diffisrent  ground.  If  therefore  the  plaintiff,  with  that 
•  A  CK.  i|]^u|«£Qg^iil^  would  have  joined  issue  on  that  feet,  it  would  have 
become  material  to  inquire,  Whether  or  not  the  defendant  were 
an  in&nt?-^but  as  the  record  now  stands,  it  is  perfectly  indif- 
ferent whether  the  defendant  be  an  infiuit  or  an  adult  Then 
the  question  is.  Whether,  as  between  adults,  there  be  any  objec- 
tion arising  from  the  evidence  to  this  dedaration  against  the  de» 
fendant,  charging  him  as  assignee^  when  in  fiict  he  was  keir^  It 
is  su£Scient  to  prove  the  substance  cf  ike  issue^  which  is  in  this  case^ 
that  the  defendant  is  dothed  with  such  a  character  as  will  piake 
him  liable  on  the  covenant;  and  that  was  sufficiently  proved  by 
Viewing  that  the  estate  was  vested  in  him ;  for  whether  he  were 
in  possession  as  assignee,  or  heir  at  law,  he  was  equaHy  liable  oii 
this  covenant;  and  liable  on  the  general  allegation  of  his  being 
assignee. 

Gbose,  J.  The  only  question  on  this  record  was,  Whether  or 
not  the  premises  came  to  the  defendant  by  assignment? — the  ob« 
ejection  was.  That  they  descended  to  him  as  heir.  Now  if  he  were' 
the  heir  at  law,  and  entered  into  the  premises,  he  was  such  an  as* 
signee  as  makes  him  liable  in  this  action. 

Rule  absolute. 

ivj!!^d.  Bagsuaw  against  Bosslet^  Clerk. 

A  bond,  given  T^EBT  on  bond  by  the  surriving  obligee.  The  defendant,  after 
bent  to  the  pa-  "^^  craving  oyer  of  the  bond  and  condition  (reatmg  that  W. 
tationrt<frefdde  Bagskow  and  J.  Bagshow  were  entitled  to  the  nomination  of  a 
to  n^  "tfbc°'  ^^^^>  ^  ^^^  ^'^®  curacy  of  the  free  chapel  of  WomAill^  in  die 
did  not  return  couuty  of  Derby,  then  become  vacant  by  the  death  of  the  rev.  John 
tice,  and  ahT  Goddard,  clcrk,  late  curate  there ;  and  that  W.  and  J.  Bagshow  had 
^9Mt  &€**!»  ^•^""Miated  end  appointed  the  said  George  Bossley  to  supply  the  said 
tlie  parsonage,  vacancy,  and  to  be  curate  of  the  said  chapel,  in  order  for  him  the 
In  auch  a  caae  a  Said  O.  BossUy  to  be  licensed  thereto  by  the  proper  ordinary ;  and 
iL^mb^t^  that  G.  Bosdey  had  agreed  t^  be  constantly  and  duly  resident  at 
abaent  hinueif    ifa^  curacv-house  there,  in  and  upon  the  said  curacy;  and  in  de- 

finom  the  living  •'  ,    . 

may  be  revoked.  &ult  of  sttch  residence,  had  also  agreed  to  resign  and  deliver  up 
miUs^sii'  ^  ^"^  curacy  uid  chapd  of  WorvMU  into  the  hands  of  Ae  pro^ 
1  iufrf.39^- 18  per  ordinary,  within  one  month  next  after  the  request  of  the 
ii  &  66!]         said  W.  and  «7.  Bc^haWf  or  either  of  themy  &c.  or  within  one 

month 
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noDth  next  afior  notice  in  writing  given,  to  him,  or  left  for  him  for       1 790 

'  that  purpose  at  the  curacy-house,  by  the  said  W.  and  J»  BagshaWf 

fcc  to  that  the  said  curacy  and  chapel  might  become  vacant;  and 

the  said  W.  and  J.  Bagshaw^  &c.  patrons  of  the  said  chapel,  might 

proent  diereto  anew)  which  declared.  That  if  At  obligor  did  and 

should,  in  defiwlt  of  such  constant  and  due  residence  in  and  upon 

the  curacy-house,  &c.  widbin  one  month  next  after  the  request  of 

the  said  obligees,  or  either  of  them,  &c.  or  within  one  month  next 

ifier  notice  in  writing  given  to  him,   or  left  for  him,  for  that 

purpose  at  the  curacy*house,  by^  the  cdbligees,  &c.  absolutely  re» 

tign  and  deliver  up  the  said  curacy,  &c.  into  the  hands  of  the 

proper  ordinary  or  guardian   of  the    spiritualties  for  the  time 

being,  absolutely  to  accept  of  such  resignation  of  the  said  curacy, 

kc  ivherd>y  the  said  curacy  and  chajpel  of  Wormhill  might  be* 

come  vacant,  and  the  obligees,  &c.  patrons  of  the  said  dbapA^ 

vof^  present  anew  to  the  said  curacy  and  chapel,  discharged  of 

sU  ciuu-ges  and  incumbrances  done  or  suffered  by  the  d)ligor ;  and 

if  the  obligor  did  not,  or  should  not  commit  or  sufler  any  waste 

erdihipidations  upon  the  houses,  lands,  &c.  belonging  to  the  said 

csney,  during  the  time  he  should  be  so  curate  of  the  said  cu« 

nMiy  or  chapel,   the   obligation  should  be  void,  &c.     Pleaded, 

fifst,  That  he  had  resided  at  the  curacy-house,  &c;  and  that 

he  had  not  committed  or  suffered  waste,  &c. ;— -<«nd,  Secondly, 

llat  after  his  appointment  to  the  curacy,  be  had  a  general  licence 

fion  the  d^gees   to  reside  elsewhere,  Stc     Replication,  First, 

That   the    defendant  voluntarily  absented  himself  from  the  7th 

4pi^  i790,   to  the  8th  April  £:^owing;  and  that  the  plaintiff 

jpve  him  notice  to  resign  within  one  month,  so  that  he,  as  patron, 

B^ght  present  anew,  &c.  which  he  had  refused  to  do,  &c.;  and, 

SeeoBdly,    That   after  the  time  when  the  supposed  licence  was 

psBted,  namely,   on  the  7th  Aprils  1790,  the  plaintiff  counter- 

Bis&ded  and  revoked  the  said  licence,  &c;  that  the  defendant  ab- 

ieated  himself,  &c.  and  that  the  plaintiff  gave  notice  to,  &c.  (as  in 

the  former).     To  both  these  there  was  a  general  demurrer  and 

JBiBder. 

Sutton^  in  snpport  of  the  demurrer,  contended,  First,  That  the 
bond  itself  was  iHegal  and  void;  Secondly,  That  the  licence 
given  to  reside  elsewhere  than  on  the  curacy,  being  general, 
could  not  be  rev<dced.  First,  The  Ixmd  is  illegal ;  because  it 
placed  the  incumbent  under  the  undue  controul  of  the  patron 
sAer  the  presentation,  and  after  the  relation  between  them  had 
ceased,  and  a  new  rdblioa  had  sprung  up  between  the  incum- 
bent 
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bent  and  the  ordinary;  to  whom  only  he  owed  obedi^ce.  The 
right  of  presentation  in  the  patron  is  n  public  trust,  and  not  a  mere 
private  ifderesL  The  duties  of  the  incumbent  are  prescribed  by 
the  municipal  law,  and  the  canons  and  ordinances  of  the  church ; 
and  therefiire  it  was  not  competent  to  the  patron  to  impose  any 
private  conditions  of  his  own  creating,  beyond  those  which  the 
civil  and  ecclesiastical  law  have  deemed  it  necessary  to  require.  If 
such  a  bond,  taken  on  a  presentation  to  a  parochial  living,  be  il- 
legal, this  must  be  equally  so;  for  there  is  no  difference  between 
a  firee  chapel  and  a  parochial  living  as  to  this  matter.  The  only 
difference  is,  that  the  latter  is  subject  to  the  visitation  of  the  or- 
dinary, and  the  former  to  the  visitation  of  the  chancellor,  in  right 
of  the  crown.  The  jus  patroncttus  is  in  bodi  cases  the  same ;  both 
of  them  consisting  in  a  right  to  nominate  and  present  a  fit  person 
on  the  happening  of  a  vacancy;  afler  which  the  right  of  pa- 
tronage is  Junctus  officio  till  another  vacancy  happens,  and  a  new 
relation  arises  between  the  incumbent  and  the  visitor.  But  this 
is  an  attempt  to  continue  the  controul  of  the  patron  over  the  in- 
cumbent, after  the  legal  relation  between  them  ceased ;  a  con- 
troul not  recognized  by  law»  and  which  is  calculated  to  make 
that,  which  is  an  office  for  life,  depend  upon  other  conditions  than 
those  which  by  law  are  imposed;  and  consequently  it  would  de- 
predate the  value  of  the  living.  With  respect  to  the  residence  re- 
quired by  the  bond,  that  is  carried  much  further  tlian  the  law  re- 
quires it;  for  the  stat  o(  Hen.  8.  (a),  only  imposes  certain  penal- 
ties, much  inferior  to  that  imposed  by  this  bond  for  non-residence: 
and  besides,  there  may  be  various  defences  to  an  action  on  that 
statute,  as, .  amongst  others,  residence  on  another  living  by  dispen- 
sation ;  whereas  there  can  be  no  excuse  under  this  bond,  unless  the 
Ccence  of  the  patron  b^  such ;  and  further,  in  this  case  the  living 
itself  is  to  become  vacant  Again  too,  in  this  case  the  penalty 
is  to  become  due  to  the  patron  in  case  of  dilapidations,  in  which 
he  has  no  sort  of  interest,  that  being  the  sole  concern  of  the  suc- 
cessor. The  effect  therefore  of  this  bond  is  to  raise  to  the  patron 
a  special  interest  in  the  execution  of  a  public  trust,  which .  by  law 
he  was  not  invested  with.  It  is  true  indeed,  that  it  has  been  thrown 
put  by  the  Judges  in  several  old  cases,  that  such  a  bond  as  this 
would  be  good,  but  it  was  only  said  arguendo;  and  those  authorities 
have  been  since  considerably  shaken  by  the  determination  of  the 
House  of  Lords,  in  the  case  of  the  Bishop  of  London  v.  Ffytche  (i); 
wherein   it  was  held,   that  a  general  resignation-bond  from  the 

(•}  SI  J^dk  I.  ^13.  ,  {/)  Pm,  Bru.  Af«jr,  ly^S* 
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ucniDbent  to  the  patron  was  void.    The  Lord  Chancellor  there       1 790. 
delivered  his  opinion^  that  all  bonds  of  this  nature  were  void,  and    — — ^— 
that  a  presentation  or  collation  ought  to  be  without  any  condition        a^;«/ 
whatever.     And  though  most  of  the  judges  were  of  a  different 
opinion  in  that  case^  yet  they  grounded  their  opinion  more  upon 
jrecedent  than  upon  principle:  and  one  of  them  said,  that  had  it 
been  res  integral  he  should  have  been  of  a  different  opinion.     Now 
as  there  can  be  no  doubt  but  that  on  principle,    bonds  of  this 
description  are  very  impolitic,    and  as  there  have  been  different 
determinations  upon  the  subject,  the  judges  ought  rather  to  de- 
tomine  according  to  reason  and  sound  policy,  with  which  the  last 
precedent  agrees.     Secondly,  The  licence  to  be  absent,  mentioned 
in  the  pleadings,  being  general  and  indefinite,  and  not  qualified  in 
point  of  time  or  any  other  circumstance,  entirely  destroyed  the 
penalty,  which  being  once  gone,  cannot  be  set  up  again  by  a  revo- 
cation of  the  licence,  according  to  the  doctrine  in  Dumper  v.  &^ 
(a)i  where  it  was  held,  on  a  proviso  in  a  lease  that  a  lessee  and  his 
assigns  should  not  alien  without  licence,  that,  if  the  lessor  once 
gave  a  licence  for  that  purpose,  it  was  not  to  be  considered  as  a 
mere  dispensation  for  one  alienation,  but  the  condition  was  tliereby 
entirely  destroyed.     And  this  is  not  like  the  case  of  a  special  licence 
fcraparticular  purpose,  as  to  go  over  a  man's  own  grounds,  or  for  a 
pirdcular  time,  which  may  be  revoked  at  the  pleasure  of  the  party 
granting  iL     But  even  if  this  licence  could  be  revoked,  non  constat 
tkat  it  was  so;  for  it  is  only  stated  on  the  record  that  there  was  a  notice 
ffrecocation  :  and  nothing  should  be  presumed  in  aid  of  a  forfeiture. 

Chambrej  contra^  was  stopped  by  the  Court. 

Lord  Kenton,  Ch.  J.  I  cannot  bring  myself  to  entertain  a 
doubt  on  this  case.  It  has  been  argued  that  the  patron's  right 
of  presentation  is  a  mere  trust;  it  is  so  to  some  purposes,  but  not 
to  alL  It  is  a  trust  coupled  with  an  interest;  for  it  is  a  subject 
of  conveyance  for  a  valuable  consideration,  which  is  not  the  case 
with  a  naked  trust.  As  soon  as  the  defendant  was*  presented  to 
the  living,  he  was  bound  to  take  upon  himself  all  the  duties  of 
tn  incumbent;  to  reside  on  the  living,  to  take  upon  him  the 
cure  of  souls,  and  to  keep  the  house  in  proper  repair.  Now  this 
^Mmd  was  only  entered  into  for  the  purpose  of  securing  a  per- 
fanaance  of  all  those  duties,  which  by  law,  and  without  the 
bond,  he  was  bound  to  discharge.  I  avoid  saying  any  thing  re- 
VMing  the  case  of  the  Bishop  of  London  v*  Ffytche:  when  that 

(a)  Cf.  Rlim.  815. 
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1790.       question  comes  again  before  the  House  of  Lords,  they  will,  I  bare 
-  no  doubt,  review  the  former  decision,  if  it  should  become  neces^ 

agaiM4t  sary.  It  is  sufficient  for  me,  in  deciding  tlie  present  case,  tx>  say 
.^ossLET.  ^Y^^^  .^  cannot  be  governed  by  that;  for  here  the  plaintiff  does  not 
call  for  the  resignation  of  the  incumbent,  but  m^ely  for  a  per- 
formance of  those  duties  which,  in  morality,  religion,  and  law,  he 
ought  to  do.  I  am  therefore  clearly  of  opinion  that  a  bond  for  the 
performance  of  these  duties  is  not  illegid^  With  respect  to  the 
second  question,  it  cannot  be  disputed  but  that,  in  general,  the  same 
person  who  gives,  may  revoke,  a  licence.  In  the  case  cited  indeed, 
where  the  lessor  had  given  his  tenant  licence  to  assign,  such  licence 
could  not  in  its  nature  be  revoked:  but,  in  a  "case  like  the  present, 
while  the  licence  continues  to  exist  and  have  operation,  it  may  b( 
revoked;  and  in  this  respect  this  is  like  a  general  licence  to  aitei 
another's  grounds,  which  may  be  revoked  at  any  time  at  the  pleasure 
of  the  party  who  granted  it 

BuLLER,  J.  {a)  I  cannot  find  any  immorality  or  illegality  in 
this  bond.  It  is  the  duty  of  an  incumbent  to  reside  on  his  living 
and  to  be  regular  in  the  dischtf  ge  of  his  duty.  Now  this  bond  re- 
quires nothing  more;  it  only  require  him  to  do  what  the  law  would 
have  compelled  him  to  do  without  it.  As  to  the  other  point,  tin 
case  cited  from  Cro,  Eliz.  does  not  apply  to  the  present.  There  thi 
licence  to  assign  having  been  once  given,  there  was  an  end  of  tk 
proviso:  but  here  the  condition  is  not  that  the  defendant  shall  nc 
be  absent  without  consent,  but  that  he  shall  not  be  absent;  and  i 
be  be^  and  do  not  return  after  a  month's  notice,  that  he  sha] 
resign.  Then  the  consent  to  be  absent  for  a  time  does  not  vary  tb< 
case;  for  the  defendant  was  bound  to  return  after  a  month's  notice. 

Grose,  J.  declared,  himself  of  the  same  opinion. 

Judgment  for  the  plaintiff,  {b) 

(«}  JsHttfitiJ.  Abtent.  (i)  See  pMrtridgtv,  fnirton^  post.  559. 


Doe  on  the  several  Demises  of  Blandford  and  Wife,  and 
Tttiiday,  Elias  Dymock,  against  Applin. 

Are.  aad.  *^ 

Under  a  derite  C\^  ^  ^^  ^f  ^^  ejectment,  a  verdict  was  taken  for  the 
iSd"^  J"^"^    ^^plaintiff,  subject  to  tbe  opinfon  of  this  Court  on  the  foUowinj 

decease  /•  and      ease : 

Mur,  amd  in  dt-       -  ' 

ftoM  9f  itMMtr  ^^^^  *^^^»  ^'  takes  an  estate  taiL  In  order  to  give  an  effect  to  the  devisor's  genen 
intent,  a  Court  wilkoverlook  a  particular  intent  inconsistent  therewith,  [i  £,  k  P.  %%l.  8  T.  R.  5.  WUUi 
$50.  \Eaa.%%^.  259.    3  ^*  J50.  J  ih.  so^   x6  ii.  404.] 
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J.  2>$niiocyl^  Ibdng  seiaed  m  fee  of  the  premises  in  questtoh,  by       1790. 
wis  dated  29di  August^  1758,  devised,  as  follows:  <<  I  give  and    ' 


^  beqatath  unto  my  nephew  William  Dymock^  all  that  my  frtehdd        mg^la 
«*  €Btite  tha*  I  boog^  of  Mr.  Kingstcfne^  situate  at  AlJiampton^  in      -^""*- 
^  tke  comity  affofesadd,  to  hold  to  him  daring  his  natural  life,  and 
«  aAsr  bis  decease  to  and  amongst  his  issue;  and  in  defa^t  of  issuer 
^  to  be  divided  Txitwccn  my  nephew  Elias  Dymocky  and  my  niece 
"  Mmy  Dymockj  and  te  fbeir  heirs  and  assigns  for  ^er."     A% 
th/modc  tfie  devisor,    died    in    1758;    whereupon    WiUiami  the 
■qphew,    entered  into  the  premises,    and  in  Michaelmas  Teni% 
1758,  suffered  a  recovery  thereof.     In  17€1,    William  m«*ried 
MmyBaker^  by  whom  he  had  one  child  only,  named  Anhy  who 
sun? ed  her  firtfaer,  and  died  an  infant  in  June^  1770.     WiUitm 
died  the  2d  of  September^  1769,  having  devised  the  premises  to 
Ut  wife^  under  whom  the  defendant  claims.    EUas  Dymotk^  one 
af  the  ienors  of  the  plaintifl^  is  the  EUas  mentioned  in  the  will  of 
A  Dflwck.     Mary  Blan^brd^  the  other  lessor  of  the  plaintiff  is 
Ik  dsogbter  of  Thomas  Dymock,  the  elder  brother  of  William^  and 
m  anh  heir  at  law  of  A.  Dymockj  the  devisor,  and  of  Ann^  the  in- 
fat  daq;fater  of  William^  and  also  heir  at  law  of  Mary  Dymock^ 
Ai  iiieoe  of  Abraham^  mentioned  in  his  will;  which  Mary  survived 
VUialky  and  died  unmarried  and  intestate. 

Lens^  iot  the  plaintiff  said,  that  two  questions  arose;  first,  What 
MiU»  WUUam  Dymock  took  under  the  will  of  ^.  Dymock?  whethet 
klife^  or  in  tail?    Secondly,  What  estate  his  children  would  have 
liluD?  whether  in  tail  or  in  fee?  for  if  the  former,  Elias  and  Mary 
Dgmockf  the  devisees,    took  vested  remainders  in  fee  after  that 
estatfr-tail;  if  the  latter,  one  of  the  lessors  of  the  plaintiff  is  entided 
as  the  heir  at  law.     And  he  contended  that  William  Dymock  took 
IB  estate  for  life  only,  and  bis  child  an  estate-tail.     It  must  be  ad- 
mitted, on  the  authority  of  King  v.  MeUing  (a),  and  other  cases^ 
that  William  Dymock  would  have  taken  an  estate-tail,  had  the  devise 
lot  been  qualified  l^  the  words  '^  to  and  amongst  his  issue;"  but 
those  words  distinguish  the  present  from  former  cases  where  the 
defisee  has  taken  an  estate-tail.     The  word  <^  amongst"  necessmly 
in^lies  division,  and  mdses  it  necessary  for  aU  tlie  children  to  take  as 
pvdiasers.     Under  the  words  "  to  and  amongst,"  it  has  been  re* 
peatedly  held  that  each  child  -must  take  some  substantial  part,  and 
ftot  nominally  only;  as  in  Alexander  v.  Alexander  (6),  and  other 
(c),  they  have  the  same  meaning  as  "  to  all  and  every."     In 

■ 

(a)  1  Ftnit,  »»5.  1  Lm.  59*  W  *  '^'J^-  ^^' 

(«)  I  Ftrm.  66.  X  Bro.  Cb.  Cat,  450* 

G  2  Goodright 
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1790.       Goodright  t.  Dunham  (a),  where  the  devise  was  to  J.  L.  for  his  life, 
*   and  after  his  death,  unto  all  and  every  his  children  equally,  and  to 


Dob 

ogMMd       their  heirs,  and  in  case  he  dies  without  issue,  then  over;  theques- 
ArrLiM.      ^^^  ^^  ^  ^^  ^^  interest  which  the  children  took.     Lord  Mansfield 

said,  <^  Neither  side  thought  it  could  be  maintained  that  Jeffery  took 
<^  an  estate-tail."     It  is  no  objection  to  this  mode  of  construction 
that  it  gives  a  different  sense  to  the  word  ^^  issue"  in  different  parti 
of  the  will,  and  that  <^  issue"  in  the  first  part  means  ^^  children,** 
and  in  the  second,  '*  heirs  of  the  body;"  because  <^  issue"  may  be  a 
word  of  limitation  or  of  purchase  in  difierent  wills ;  and  there  does 
not  seem  to  be  any  reason  why  it  should  not  receive  difierent  inter- 
pretations in  different  parts  of  one  wilL    The  same  objection  (if  it 
were  any)  would  equally  prevail  in  those  cases  where  the  party  under 
the  word  '*  heirs  of  the  body"  takes  an  estate  as  a  purchaser,  and 
yet  takes  it  with  a  descendible  quality  to  his  issue;  as  in  Archer^s 
case  (6),  where,  under  a  devise  to  /Z.  Archer  for  life^  and  afterwards 
to  the  next  heir  male  oi  Robert^  and  to  the  heirs  male  of  the  body  of 
such  heir  male,  the  remainder  to  the  right  heir  male  of  Robert  was 
good ;   the  words  heir  male^  being  used  as  designatio  persona  in 
die  first  instance,  and  as  words  of  limitation  in  the  other.     So  in 
John  de  MandeviU^B  case  (c);    <^  J.  de  Mandexnlle^   by  his  wift 
*<  Boberge,  had  issue  Robert  and  Mawde;    R.  de  Morevill  gav4 
<*  lands  to  Roberge  tod  to  the  heirs  of  «7.  MandeoHle,  her  lat« 
^  husband,  on  her  body  begotten."     It  was  held  that  Roberge  haj 
an  estate  but  for  life,  and  that  the  fee-tail  vested  in  Robert^  heirs  c 
the  body  of  his  father,  being  a  good  name  of  purchase.     So  also  m. 
Doe  V.  fbnnereauj  Dougl.  470.     The  consequence  of  fV.  Dymock^ 
taking  an  estate  for  life  only,  and  his  child  an  estate- tail,  is  thr; 
the  ultimate  remainder  was  vested  in  E.  and  M.  Dymock^  accordiim. 
to  the  distinction  in  the  fifth  resolution  in  Loddington  v.  Kime  {/t, 
that  where  the  mesne  estates  limited  are  for  life  or  in  tail,  the  lai 
remainder  may,  if  it  to  be  a  person  in  esse^  vest,  but  that  no  remain 
der  limited  after  a  limitation  in  fee  can  be  vested.     Here,  therefore 
the  first  remainder  being  less  than  a  fee,  there  still  remained  some 
thing  to  limit,  which,  when  limited  to  a  person  in  esse,  vested 
But,  if  WiUiam*%  children  would  have  taken  a  fee,  then  the  recover} 
suffered  by  William^  barred  the  subsequent  remainders  according 
to  the  last  resolution  in  Loddington  v.  Kime.    And  the  heir  al 
law  of  the  devisor  is  let  in.     Now  Mary^  one  of  the  lessors  ol 
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the  plaintifi^  is  the  heir  at  law;  and  twenty  years  {a)  have  not  elapsed       1 790. 

since  William*s  death.  ' — 

Gilbs,  contrd.-^lt  is  admitted  that  JV.  Dymock  would  have  taken        againa 
an  estate-tail,  had  not  the  words  *^  and  amongst  '^  been  prefixed 
to  *'is6ue.^     But  those  words  will  not  vary  the  case;  for  they  may 
be  construed  to  mean  to  and  amongst  the  issue  of  William  in  such 
proportions  as  the  law  directs  in  the  case  of  descents  of  estates-tail, 
namely,  if  one  son  only,  to  him;  if  more,  that  the  first  son  should 
take  the  whole  in  prasenti^  but,  expectant  on  that  son  leaving  no 
iane,  that  the  second  should  take;  if  several  daughters,  that  they 
ahodd  take  the  whole  in  prcesenti.      This  mode  of  construction 
wQl  saUsiy  the  word  *^  amongst;*'  and  this  seems  to  be  the  true 
rignification  of  the  words  objected  to,  when  coupled  with  all  the 
other  words  of  the  devise.     It  has  been  argued  that  WiUiam  took 
only  an  estate  for  life,    and  his  children  an  estate-tail ;   to  sup- 
port which  it  was  said  that   two   different  significations   might 
begiVen  to  the  word  <^ issue"  in  the  same  will:  but  the  case  of 
Goodright  v.  Dunham  {b\  gives  a  decisive  answer  to  that  argu- 
ment; for   Lord   Mansfield  tliere  said,    ^*  The  word ''heirs*   in 
"  the  limitation  over  to  the  daughters,  certainly  does  not  mean 
"  'heirs  of  the  body:'    and  we  cannot  give  the  same  words  two 
**  different  senses  in  different  parts  of  the  same  wilL''     So  also  in 
Cocky.  Cook  {c\  the  Lord  Keeper  put  this  case:  '^  A  devise  to  the 
**  issue  of  B.  and  for  want  of  such  issue  to  C;  B.  having  a  son  and 
"  daughter,  they  shall  take  only  as  persons  described,  and  have 
'^  only  an  estate  for  life;  although  the  subsequent  words  ^  for  want 
^  of  such  issue'  seem  to  imply  an  estate-tail:  but  then  there  must 
^  be  a  double  use  made  of  the  word  <  issue ;'  viz»  first.  It  is  a  word 
^  of  implication,  who  were  the  persons  to  take;  secondly.  As  words 
^  of  limitation  to  make  an  entail,  which  is  not  to  be  admitted :" 
tod  this  objection  does  not  occur  in  Archer^s  case^  or  in  that  of 
John  de  Mandeville  ;  ibr  there  the  first  taker  took  an  estate-tail,  as 
being  the  first  person  answering  that  description;  and  the  estate 
afterwards  descended   to  those  answering  the  same  description. 
His  is  not  like  the  cases  cited,  where,  under  the  words   ^^  to 
^  and  amongst,"  the  Court  of  Chancery  has  held,  that  each  child 
Bmst  have   something;   for   in   those  there  was   nothing  to  re- 
but the  primd  fade  intention  of  the  testator :   but  those  words 
nuiy  be   restrained   by   the  accompanying  words;   and  in  this 

(a)  The dcdantion wu of  rHwAbP Term,  S9G.3.  (^)  DwgUlss. 

W  %  Ftrn.  54fc 

case 
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1790*       case  the  words  which  follow  shew  that  the  devisor  intended  that 
*     jj^"'^    ^hcy  should  be  taken  in  a  qualified  sense.     The  words  "  to  and 
aga*m,i        «  amongst  his  issue,"   cannot  be  assimilated  to  ^^all  and  every 
"  the  children,"  to  which  they  have  been  compared;  for  "  issue'' 
is  a  much  stronger  word  to  create  an  estate-tail  than  ^*  children." 
Then  it  was  argued,  upon  a  supposition,  that  the  children  of  Wil^ 
Ham  took  a  fee;  in  which  case  it  was  said  that  the  heir  at  law 
would  be  let  in :  but,  admitting  that  to  be  the  case,  the  consequence 
suggested  would  not  follow  that  the  heir  at  law  would  be  now  lel 
in ;  for  more  than  twenty  years  have  elapsed  since  the  recovery* 
But  there  are  no  words  of  inheritance  added  to  the  devise  of  the 
children:   the  word  "estate,"  as  here  used,   is  not  sufficient  to 
carry  the  fee,  for  it  is  used  as  the  local  description  of  tlie  estate, 
and  not  as  denoting  the  interest  which  he  meant  to  devise  in  that 
estate;  it  is  *<  my  freehold  estate  that  I  bought  of  Mr.  Kingston^ 
*^  situate  at  Alhatnpton^  in  the  county  aforesaid."     There  is  no- 
thing therefore  in  this  devise  to  shew  that  the  devisor  intended 
that  the  children  should  take  a  fee ;  but  a  contrary  intent  may  be 
collected  from  other  parts  of  the  will;  for,  in  devising  the  ulti* 
mate  remainder,  he  said,  *<  to  E.  and  M.  Dymockj  and  to  their 
<^  heirs  and  assigns  for  ever;"    which  manifestly  shews  that  the 
devisor  knew  the  necessity  of  adding  words  of  inheritance  when  h^ 
intended  to  give  the  fee.     This  ground  was  much  relied  on 
Chester  v.  Painter  (a). 

Lens^  in  reply.     No  authority  has  been  cited  to  shew  that  tin 
word  "  amongst "   has  ever  received  the  construction  contends 
for  by  the  defendant;  nor  is  it  ever  used  in  such  a  sense;   fo^ 
it  necessarily   implies    division;    whereas    the    defendant's    argu^ — 
ment  shews  that   the  devisor  meant,    when  he  used  the  word^ 
that  the  estate  should  first  go  to  one,  and  then  to  another  in  suc" 
cession.     And  so  much  have  the  Court  thought  themselves  boun<3^ 
by  the  words  *<  to  and  amongst,"    that,    even  where  they  have 
been  followed  by  others  ^  in  such  shares  and  proportions "  as  th^ 
settlers  chose,  it  has  been  held  that  some  substantial  part  of  th^ 
estate  must  be  appointed  to  each.     What  was  said  by  the  Loid 
Keeper  in  the  case  of  Cook  v.  Cook  was  not  necessary  for  the  deci- 
sion of  the  case  before  him;  it  was  merely  an  hypothetical  case; 
bmt  here  two  different  senses  may  be  given  to  the  same  words  19 
different  parts  of  the  will,  in  order  to  effectuate  die  intention  oCtbf 
devisor.    In  answer  to  the  objection  that  the  word  *^  estate  "  does 
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not  canry  a  fee  to  the  cbildren,  because  it  is  described  as  being       1790. 


Doe 


•itiiale  ai  AlAamptong  though  formerly  a  distinction  prevailed  be- 
tween a  description  of  an  estate  at  or  in  such  a  place;  jet  now  they        ^^Zt 
both  have  the  same  meaning:  besides,  this  is  described  as  a  free-        ^^^^^^ 
hold  estate,  which  necessarily  includes  the  interest  which  the  de- 
visor had* 

Lord  KemtoK)  Ch.  J.    Although  this  will  is  very  inaccurately 

drawn,  I  think  we  may  collect  the  devisor's  general  intention  from 

the  words  of  it.    The  great  question  in  this  case  is,  What  estate  IV. 

Djfmock  took  under  the  will  ?  In  the  first  clause  the  estate  is  expressed 

to  be  given  only  during  his  natural  life;  but  in  the  next  limitatiom 

iiiMto  go  to  Ais  issue;  and  in  de&ult  of  issue  only,  was  it  to  go 

over.    It  is  clear,  Uierefore,  from  the  whole  of  the  will  that  the 

deviaor  did  not  intend  that  it  should  go  over  to  those  in  remainder, 

until  after  a  general  failure  of  issue  in  JV.  Dymock.    Now,  I  think 

w^  are  warranted  by  many  determinations,  and  particularly  by 

tbe  of  BoUnson  v.  Robinson  (a),  to  give  that  effect  to  the  wiU 

irluch  will  best  answer  the  devisor's  general  intention,  though  by  ' 

10  doing  we  may  defeat  some  particular  intent     Here  the  general 

intent  was,  That  JK  Dymock  and  his  issue  should  take  first:  theu 

wkat  construdtidn  wUl  best  efiectuate  that  intention.     It  has  been 

»pi^  by  the  plaintifiTs  counsel,  That  W.  Dymock  took  only  an 

tttate  for  life,  and  his  children  an  estate-tail :   bitt   it  would  be 

difficult  to  put  two  difierent  interpretations  on  the  word  issues  and, 

tven  if  that  could  be  done^  it  would  not  further  the  intenticci  of 

the  devisor  in  this  case ;  for  there  are  no  cross^remainders  to  the 

ckQdren,  and  they  can    never    be   implied;    so   that,    according 

^  Ik  construction  contended  for,  if  one  of  the  children  died,  his 

«iare  would    go   over   to    those  in   remainder,    in  prejudice   of 

Aoee  children  who  survived;  which  was  <;ertainly  not  intended 

^  the  devisor.     Therefore,  we  shidl  best   answer  his   general 

latent  l^  saying,  That  W.  Dymdck  took  an  estate-tail;  >«nd,  ia 

M  determining^  we  shall  not  go  farther  than,  has  been  done  in 

otkcr  cases ;  espeoially  in  Bobinson  v.  Robinson^  where  the  estate 

^^  expressly  given  to  L.  Bobimon  for  life,  and  no  longer;  and 

<Aer  his  decease^  to  suclr  son  as  he  should  have,  taking  ^  nam^ 

^Bobinson;  and  for  defeidt  of  such  issue  then  over.     There,  noc- 

^^Mwtandiwg  the  devisor  said  in  express  terms  that  L.  Hicks  dioold 

(Mily  take  for  Itfe^  and  no  longer,  {his  Court  were  of  opinkm^  Thaf, 

ia  o^der  to  efieeW^te.the  ma^fest  general  intention  ctf  die  d^ 

(«)xAwf.  33. 

7  visor. 
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1790.  visor,  he  mast,  by  necessary  implication,  take  an  estate-tail.  It  if 
not  necessary  to  go  through  all  the  cases  on  this  subject,  which 

aiatusi  '  are  for  the  most  part  collected  in  JRobinsonv.  Robinson  i  in  addition 
to  which  is  Dubber  v.  Trollop^  8  Vin.  Abr.  233;  but  the  result 
from  them  all  is,  That  the  Court  is  to  put  such  a  construction  on 
the  whole  of  the  will  as  will  best  effectuate  the  general  intention 
of  the  devisor,  contrary  to  one  of  the  limitations,  if  a  difierent 
construction  will  defeat  the  general  intent.  Then,  according  to 
that  principle^  I  think  that  in  this  case  W.  Dymock  took  an  estate- 
tail;  and,  consequently,  that  the  remainders  were  barred  by  the 
recovery. 

BuLLER,  J.  (a).  I  am  not  inclined  to  differ  from  my  Lord  in 
the  construction  which  he  has  put  upon  this  will,  though  I  think 
by  so  doing  we  shall  go  farther  than  has  ever  been  done  in  any  of 
the  former  cases ;  because^  in  order  thus  to  construe  the  will,  we 
must  rgect  the  words  "  and  amongst.**  But  if  we  were  to  give 
effect  to  those  words,  it  would  defeat  the  general  intent  of  the  will, 
which  will  be  better  effected  by  giving  an  estate-tail  to  W.  Dtpnock; 
for  the  devisor  certainly  intended  to  prefer  all  the  issue  of  W. 
Ihpnock  heiore  the  more  distant  branches  of  the  family;  which 
would  not  be  the  case^  as  there  are  no  cross-remainders,  unless  W. 
JDjftnock  took  an  estate-taiL  The  word  ^^  issue**  may  mean  children^ 
or  heirs  of  the  body;  but  it  is  too  much  to  say  that  it  means  children 
in  this  will,  for  then  grandchildren  would  be  excluded;  and  the 
next  clause,  <^  in  default  of  issue*'  could  not  have  any  effect  at  all. 
It  therefore  must  mean  ^*  heirs  of  the  body.*'  Therefore,  I  think 
that,  as  by  rejecting  the  words  <^  and  amongst,"  the  general  intent 
of  the  devisor  will  be  best  effectuated,  we  are  warranted  in  rejecting 
them. 

*  Grose,  J.  Upon  the  mere  words,  I  should  think  that  W.  Dymock 
took  only  an  estate  for  life ;  and  yet,  if  we  were  to  put  that  construc- 
tion on  the  will,  it  would  defeat  the  general  intention  of  the  devisor, 
which  can  only  be  carried  into  effect  by  considering  <'  issue "  as  a 
word  of  limitation.  There  is  no  case  in  which  <'  issue  '*  has  been 
determined  to  be  a  word  of  purchase,  unless  coupled  with  other 
words  expressing  such  an  intent;  but  here  the  contrary  intent  i^ 
pears.  Mr.  J.  Rainsfbrdj  in  Finch  282,  arguing  upon  the  distinction 
between  issue  and<hildrenf  said,  "  The  word  issue  is,  ex  vi  terminif 
*^  nomen  coUectivumj  and  takes  in  all  issues  to  the  utmost  extent  of 
f*  the  fiunilyi  as  far  as  the  words  heirs  of  the  body  would  do;**  aod 

(«)  lylr.  Juidce  JMtnrd  was  absent 

he 
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be  observed.  That  it  was  resolved  in  WtliTs  case,  6  Bep.  17.,  ^^  that       1790. 
<«  a  devise  being  to*  the  fiuher  and  mother,  and  after  their  deaths   *" 


ArvLuc 


^*  to  the  children^  the  word  children  shall  be  a  name  ofpurchase,  and    .    tigain^ 

**  not  of  limitatian,  and  they  shall  have  but  an  estate  for  life ;  but 

**  had  it  been  to  their  issues  (as  in  the  case  then  before  him),  that 

*^  word  issues  would  have  been  construed  a  word  of  limitation^  and 

^  not  o( purchase ;  and  so  it  was  lately  resolved  in  the  Exchequer 

*^  Chamber;  and  a  judgment  given  in  the  King^s-Bench  to  the 

"  contrary  was  reversed,  upon  the  authority  of  Wildes  case.**     That 

case  is  strong  to  shew  that  issue  is  a  word  of  limitation,  and  not  of 

pordiase ;  and  that  it  is  different  from  children :  and  as  the  de- 

visoi^g  ipttot  in  this  case  will  be  best  effectuated  by  determining  that 

W,  Dtfmock  took  an  estate-tail,  that  is  the  best  and  most  legal  con- 

ctrDction  of  tliis  will.  Postea  to  the  defendant  fa  J. 

(«)  Sec  Ike  i,  Cmper  v.  CtlUty  post.  194. ;  Doe  d.  Davy  ▼.  Byrntall,  post.  6  vol.  30. ;  and 
A)r«  i  SMj/e  V.  Sagiiaw,  post.  6  vol  5 12. 


Doe  on    the    Demise  of  Beezlet  against  Woodhouse      - 

and  Others.  N0v.%3d. 

fXS  the  trial  of  this  ejectment  a  special  verdict  was  found,  in  ^'  deritedhb 

substance  as  follows: — Thomas  Heys,  being  seised  in  fee  of  aUsutettohw' 
certain  copyhold  premises,  according  to  the  custom  of  the  manor,  Jl^c[|^p^t  of* 
which  he  surrendered  to  the  use  of  his  will ;  and  also  of  freehold  ^^^  per»o*iaity  «> 

be  sold  after  ots 

^d  leasehold  estates,  by  will,  dated  mh  Jafi.,  1764,  devised  as  wife's  death  by 
follows:  I  will  that  my  debts  and  fuderal  expenses  be  paid  out  of  my  Ind  dlvSeTbe- 
^MeestatCf  by  my  executors:  and  whereas  I  am  now  possessed  of  ^p^^^/^A^'^ 
one  half  of  a  leasehold  estate,  lying  and  being  in  Kirkdale^  held  by  then  gave  tuw 
lease  under  the  Right  Honourable  Edward  Earl  oi Derby  for  three  VndLule paid 
lives,  one  whereof  is  now  in  being ;  the  same,  together  with  all  my  ^^^JJJ*/"^!'^ 
other  real  estate^  I  give,  devise,  and  bequeath,  unto  my  loving  «//«/#,  and  to 
^  Catherine  Heys,  during  her  natural  life;  and  likewise!  give  his  wife's  deat"; 
wito  my  loving  wife  Catherine  Heys  all  my  personalty  during  her  devised ^/S*r 
natural  life ;  and  I  further  likewise  give  her  a  power  of  disposing  '^'^^r  •ftbi 
sod  givii^  either  by  will  or  otherwise,  all  my  linen,  &c.  [enu-  wile's  death,  and 
Iterating  certain    articles  of  fiurniture] ;  and  all  the  remainder  of  M^cnw  to*the 
iDj  goods  and   furniture    I   give  to  be  sold  by  my  executors:  ■"'**"""^»'*'?^ 

ji  ../.  Ill  t*    -w      »  its  whole  gitattt 

ttd  the  money  ansmg  from  the  sale  thereof,  I  give  to  be  divided  to  b,  c.  ai\d  D. 
wnoDgst  my  nephews  and  nieces  hereafter  named,  share  and  share  wd'shljeaiike;" 
«l4e  (that  is  to  say)  [naming  them].    I  give  unto  my  brother  WiU  e^^wJi^lSi 

Ham  [ff^'Ufst  MI.- 

65a  4  Eaetf 
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1790.       {f^m  jj^  4ot  yearly,  to  be  paid  him  by  four  quarterly  pay* 
jj^^     '    ments,  during  his  natural  life,  by  my  executors  hereafter  named, 
^^  ^f  ^  "ohole  estate.     I  give  unto  my  cousin  John  Heys  6L 
yearly,  to  be  paid  him  by  four  quarterly  pa}rment9,  during  his 
natural  life,  by  my  executors  hereafter  named,  out  of  my  ^hole  e$^ 
iate.     The  aforesaid  dividend  of  the  money  arising  from  the  sale  of 
my  goods,  and  the  yearly  payments  out  of  my  estates^  to  my  brother 
William  Heys^  and  to  my  cousin  John  HeySy  are  not  to  commence  till 
after  the  death  of  my  loving  wife  Catherine  Heys.     The  remain- 
der of  the  profits^  after  the   death  of  my  loving  wife  Catherine 
HeySj  after  the  yearly  payments  made  to  my  brother  William  Heys, 
and  my  cousin  John  HeySy  out  of  my  whole  estate,  I  give  to  be  di" 
vided  amongst  Thomas  Heys,  Geofge  Heys,  and  Jane  Heys,  sons 
and  daughters  of  W.  Heys,  equally,  share  and  share  alike.     He 
theii  gave  several  pecuniary  l^acies;  and  (among  them)  one  of 
10/.  to  his  niece  N.  Beezley.     Catherine  Heys,  the  widow,  enter- 
ed on  the  devisor's  death ;  and  afterwards  died  in  1785.     George 
Heys,  the  eldest  brother  of  Thomas  Heys  the  devisor,  died  in  the 
lifetime  of  Thomas  Heys,  and  before  the  making  of  the  will,  with — 
out  male  issue,  leaving  Ann  Beezley,  the  lessor  of  the  plaintiff,  an^ 
who  is  described  by  the  name  of  Nancy  Beezley,  his  only  Icgiti 
mate  daughter,  and  heiress  at  law ;  and  who  is  also  the  heiress 
law  of  Thomas  Heys,  the  devisor.     Ann  Beezley,  before  the  deaAim 
of  the  devisor,  intermarried  with    Thomas  Beezley,  who  died  be^- 
fore  this  ejectment  was  brought.     Ann  Beezley,  after  the  deat:K 
of  Catherine  Heys,  entered  into  and  was  seised  of  the  premisesis. 
William  Heys  the  brother,  and  John  Heys  the  cousin  of  the  devisor", 
died  after  the  devisor,  and  in  the  lifetime  of  Catherine,  his  wido^ir  ; 
William  Heys  having  had  issue   Thomas  Heys,  George  Heys,  and 
Jctne  Heys,  the  devisees  mentioned  in  the  will  of  Thomas  HeySf 
who  also  survived  the  devisor,  but  died  in  the  lifetime  of  Catherine^ 
his  widow.     The  defendant,  Catherine  Heys,  is  the  heiress  at  law 
of  Thomas  and  George  Heys,  sons  of  William  Heys,  and  nephew 
of  the  devisor ;    and  the  defendant  John   Woodhouse,  is  the  heir 
at  law  of  Jane  Heys,  daughter  of  William  Heys,  and  the  niece  of 
the  devisor.     The  defendant,  Catherine  Heys,  and  John  Woodhouse, 
were,  on  the  25th  Jan.,  1787,  admitted  tenants  to  the  copyhold 
estates,  according  to  the  custom  of  the  manor;   and  after  the 
death  of  Catherine  Heys,  the  devisor's  widow  entered  into  the  pre^ 
mises  in  question.    The  verdict  also  stated.  That  the  personal  es^ 

tate  of  Thomas  Heys,  the  testatiH-,  of  which  he  died  possessed^  ovef 

and 
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1790.       plication  to  enable  them  to  receive  the  rents  and  to  pay  the  annni-* 
~  tants,  still  the  executors  only  took  an  estate  during  the  lives  of  those 

mgMMsi  annuitants ;  and  the  devise  in  favour  of  the  defendants  of  the  r^- 
mainder  of  the  profits,  cannot  be  extended  beyond  that  time ;  after 
the  determination  of  which  the  heir  at  law  is  entitled,  there  be- 
ing no  disposition  of, the  ultimate  remainder.  There  are  no 
words  of  inheritance  to  pass  the  fee  to  the  persons  under  whom 
the  defendants  claim,  neither  is  there  any  general  sweeping  clause^ 
or  any  introduction  declaring  the  devisor's  intent  to  dispose  of 
his  whole  property.  The  case  of  Peiton  v.  Banks  (a)  was  a 
stronger  one  than  the  present.  There  lands  were  given  to  A. 
for  life,  with  the  reversion  to  B.  and  CL  to  be  equally  divided  be- 
tween them ;  and  yet  it  was  held,  that  B,  and  C.  took  as  tenants  in 
common  for  life  only.  Neither  does  it  make  any  difference  in  this 
case  that  a  small  legacy  is  given  to  the  heir  at  law.  Roe  d.  Callow 
V.  Boltofi,  2  Bl.  Rep.  1045.;  and  Right  d.  MitcheU  v.  Sidebothamj 
Doug.  730. 

Chambre,  contra^  was  stopped  by  the  Court. 
Lord  Kenyon,  Ch.  J.     In  the  beginning  of  the  will  the  de- 
visor, after  reciting  what  estates  he  had,  devised  all  his  real  es- 
tate, and  also  all  his  personalty  to  his  wife  for  life.     Then  he  con— 
sidered  how  his  personalty  should  go  afterwards ;  and  he  accord- 
ingly bequeathed  it  to  his   executors  to  be  divided   among   hiss 
nephews  and  nieces,  share  and  share  alike.     This,  therefore,  was 
a  disposition  of  the  whole  of  one  branch  of  his  property.     But« 
there  being  other   persons  for  whom  he  meant  to  provide,    he 
proceeded  to  give  annuities  to  them,  payable  out  of  his  whole 
estate,  directing,  that  "  the  aforesaid  dividend  of  the  money  ari- 
**  sing  fi^m  the  sale  of  his  goods,  and  the  yearly  payments  out  tf 
"  his  estate  [to  those  annuitanto]  should  not  commence  until  the 
<«  death  of  his  wife ;"  and  then  he  devised  "  the  remainder  of  the 
«  profits,  after  his  wife's  death,  after  the  yearly  payments  [to  the 
«  annuitants]  out  of  his  whole  estate,  to  be  divided  among  two  ne- 
^«  phews  and  a  niece,  share  and  share  alike."     Now,  if  the  goods 
and  fiirniture  had  exhausted  all  the  personal  estate,  the  annui- 
tants might  have  resorted  to  the  profits  of  the  real  estate:  and  this 
construction  is  supported  by  the  terms  "  yearly  payments,**  which 
are  more  applicable  to  real  than  to  personal  property ;  for  if  money 
be  out  on  interest,  the  dividends  are  said  in  the  law  to  arise  from 
day  to  day.    Then,  as  these  annuitants  were  to  take  a  beneficial  in- 

teres! 
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Brest  out  of  the  real  estate,  and  the  payments  wefe  to  be  made  by       1790. 
he  executors,  the  latter  must  of  necessity  take  a  fee,  in  order  to    ' 


knsw^  the  charges  made  upon   them,   as  has  been  determined        againu 
in  a  variety  of  cases;   for  if  the  executors  were  to  take  an  estate  Wooduoujk. 
for  life  only,  the  annuitants  might  have  survived  them.      How 
fiu*  the  whole  of  this  property  is  exhausted  by  these  means,  it  is  not 
necessary  for  us  to  decide  here :  it  is  sufficient  for  the  determina- 
tion of  this  case  that  there  is  an  outstanding  term  in  the  executors ; 
if  there  be  any  resulting  trust  for  the  heir  at  law,  he  must  apply  to 
the  Court  of  Chancery.     But  it  is  clear  that  in  this  case  the  whole 
eitate  necessarily  vested  in  the  executory  by  way  of  an  use  executed, 
becaase  that  which  they  were  required  to  do  could  not  be  answered 
by  a  less  quantum  of  estate. 

AsHHUBST,  J.  was  of  the  same  opinion. 

BuLLER,  J.    The  words  "  whole  estate"  occur  several  times  in 
this  will;  and  in  all  the  places  in  which  they  are  used,  they  mean 
all  tke property  which  the  devisor  had.     In  the  first  place,  the  debt^ 
are  to  be  paid  out  of  his  lohole  estate,  which  must  charge  the  real  as 
well  as  the  personal  estate.    Then,  after  giving  the  residue  of  his 
personalty,  he  gave  specific  annuities,  which  are  to  be  paid  out  of 
his  whole  estate :  these  therefore  must  be  paid  out  of  his  real  estate. 
Now,  if  we  once  know  the  meaning  of  the  words  <<  whole  estate," 
as  used  by  the  devisor,^  there  is  an  end  of  the  question :  and  if 
by  '*  whole  estate"  the  devisor  meant  his  real  estate,  the  devise 
rf  the  remainder  of  the  profits  out  of  his  whole  estate  must  pass 
the  fee.     The  case  cited  firpm  Douglas  is  against  the  plaintifi*; 
for  tbere  Lord  Mansfield  said.  That  a  devise  of  ^^  all  my  estate" 
^  pass  an  estate  of  inheritance ;  but  as  that  was  only  a  devise 
^  ^  all  the  devisor's  lands  lying  in  such  a  place,"  it  was  not  suf- 
ficieoL    But  here  <<  estate"  is  used,  which,  in  its  natural  import, 
Scarry  a  fee-simple,  unless  there  be  words  to  controul  it;  and 
tt  there  are  no  words  in  this  will  to  that  effect,  the  executors  must 
tab  a  fee. 

Grose,  J.  In  order  to  give  effect  to  the  devisor's  intention,  it  is 
Beoessary  that  the  executors  should  have  the  absolute  power  over 
the  whole  of  his  real  estate. 

Judgment  for  the  defendant  (a), 

{»)  See  Dm  d.  Shearing  T.  BmctmeTf  poat.  6  ToL  6ia    Andrew  r,  Soutbiutt  S  voL  992.  _ 
^^"^iik  d.  Baler  r.  Sucktr^  ib.  13.    Dh  d,  Fafmtr  and  others  v.  JHubardr,  ante,  3  vol  356 ; 
3&< /terfvr  ▼.  Mr«i,  ante,  a  vol.  656. 
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r«t-*5F,  AuRioL  against  Mills.     In  Error. 

The  bankruptcy  COVENANT  in  the  Common  Pleas  for  rent.     Pleas,  Non  est 

of  the  lessee  is      ^Lj 

ooWtoanac-  factum;  rietis  arrere ;  and  the  bankruptcy  of  the  plaintiff,  in 

^^Axva^  error,  before  the  rent  became  due :  in  which  plea  it  was  stated, 
J™*  ,     That  the  commissioners  assifipied  the  lease,  in  which  the  covenant 

r^nwil  24X«1 

was  inserted,  to  the  assignees  for  the  residue  of  the  term ;  and  that 
by  virtue  of  such  assignment,  all  the  estate,  interest,  and  term  of 
years  then  to  come,  &c.  of  the  plaintiff  in  error  in  the  lease^  was 
and  still  is  vested  in  the  assignees.  To  the  latter  plea  there  was 
a  general  demurrer  and  joinder ;  and  after  two  arguments  in  the 
Court  of  Common  Pleas,  judgment  was  given  for  the  plaintiff 
below  (a).  The  record  having  been  removed  into  this  Court  by 
writ  of  error. 

Parity  for  the  plaintiff  in  error,  contended,  That  the  bankrupt 
was  discharged  from  his  covenant  to  pay  rent  by  the  assignment  of 
all  his  property  by  the  commissioners.    The  cases  principally  relied 
on  in  the  Court  of  Common  Pleas,  1  &ii.  401,  447;  1  Saund  240; 
Cro.  Jac.  S09,  521;  Cro.  Car.  188,  580;  and  Cas.  temp.  HardWm. 
S45,  only  prove  that  the  lessee  cannot  by  his  own  act  discharge  him- 
self from  his  express  covenant,  and  are  therefore  not  applicable  to 
the  present  case ;  because  here  the  bankrupt  does  not  endeavour^ 
by  his  own  act,  to  discharge  himself^  but  the  estate,  in  respect 
of  which  he  entered  into  the  covenant,  is  taken  from  him  by  law. 
Now,  the  general  principle  of  law,  which  holds  a  party  liable  on 
his  express  covenants,  although  the  estate,  in  respect  of  which 
h  was  entered  into,  is  gone,  is  founded  on  the  presumption  that 
the  party  voluntarily,   and  by  bis  own   act,   assigned  over  the 
estate  to  a  person  in  whom  he  has  confidence,  and  against  whcmi 
he  has  a  counter-remedy,  if  he   himself  be  sued  by  the  lessor. 
But  here  is  no  privity  of  contract  between   the  bankrupt  and 
the  assignee  under  the  commission;   and,   therefore,  the  reason 
for  upholding  the    privity   of   contract    between    the    bankrupt 
ftnd  his  lessor  (alls  to  the  ground,  especially  too  as  the  bank- 
rupt  could    maintain   no    action    against  the  lessor  on   any  of 
his  covenants.     A  party  who  enters  into  a  covenant,  is  only 
liable  in  two  respects;   either  in  respect  of  the  estate  which  he 
ei\joy8,  or  on  his  personal  contract.     But  in  this  case  the  first 
is  assigned  over,  and  is  taken  fix>m  the  leinsee  by  act  -of  law,  by  a 

{a)  Vid.  H.BL  Rep.  C.B.  43i* 

compulsory 
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Dompolsory  power  which  he  cannot  resist :  and,  as  to  the  other,  the       1 790. 

law  has  taken  away  the  means  by  which  he  was  enabled  to  perform    "^ 

the  contract:  and  he  cannot  remain  liable  on  the  corenant  for       mMmd 
himself  and  his  assigns^  for  that  means  voiuntaiy  assigns;  but  hec«      inEhon 
it  appears  by  the  record  that  the  estate  is  vested  in  the  assignees 
mider  (he  commission,  who  are  not  (legally  speaking)  the  assignees 
of  the  bankrupt,  but  of  the  creditors  or  commissioners ;  the  bank« 
npt  himself  does  not  even   assign   in  point  of  fact;  he  is  no 
party  to  the  deed  of  assignment.     It  was  contended  in  the  Court 
of  Common  Pleas,  that  a  bankrupt  remains  liable  on  his  express 
covenants,   because  there  are  no  express  words  in  the  statutes 
ccoeeming  baAkrupts  to  discharge  them:  but  they  are  by  no 
Bieans  necessary;  for  in  Brewster  v.  KitchaU  {a)  Holtj  Ch.  J.  said, 
**  If  H.  covenant  to  do  a  thing  which  is  lawful,  and  an  act  of 
*^  parliament  come  in  and  hinder  him  from  doing  it,  the  covenant 
"  is  repealed  f  for  which  was  cited  S^.  27,  pi  278.     In  this  case 
the  haokrapt  is  disabled  £rom  performing  the  covenant,  which 
ii  the  same  thing :  and  the  rule  of  law  applies,  ka  nan  cogit  ad 
iiffombilia.      A  bankrupt  is  discharged  by  the  bankrupt  laws 
faxD  such  obligations  as  arise  in  respect  of  any  property  vested 
io  the  assignees  by  virtue  of  those  statutes.     In  Mayer  v.  Stewart 
(i\  Yatesy  J.  said,  <<  As  the  act  divests  him  of  his  whole  estate^ 
^flnd  renders  him  absolutely  incapable  of  performing  the  core^^ 
''oant,  it  would  be  a  hardship  upon  him  if  he  should  remain 
^  tdll  liable  to  it,  when  he  is  disabled  by  the  act  of  parliament 
^fcom  performing  it.**     And  the  Court  (though  they  held  that 
Ac  party  was  liable  in  that  case,  which  was  on  a  collateral  cove- 
nant) nearly  adopted  the  language  of  Mr.  J.   Yates.    In  Cantrel 
v«  Graham  (r),   that  point  was   determined;   and  the  authority 
of  that  CBse^  as  well  as  the  opinion  of  Yates^  J.  were  afiterwards 
^temHy  recognized  by  this  Court  in   Wadham  v.  Marlowe  («?), 
m  wkich  Lord  Mansfield,  after  noticing  those  cases,  and  speak- 
ing of  the  effect  of  the  assignment  of  the  commissioners  of  bank- 
Wpts,  concluded  thus :  **  It  was  argued,  that  if  a  man  be  divest- 
•  ed  by  act  of  law,  without  his  own  default,  he  is  discharged : 
^tlris  is  as  strong;   because,  though  it  were   his  own  act  ori- 
•gmaHy,  on  which  the  assignment  was  founded,  yet  the  im- 
^medii^  effect  produced  is  by  the  act  of  parliament;  ^,  in 
^j^trty  mm    remota   sed   prosnma  speetantur"     When  this  ca8« 
^  determined  in  the  Common  Pleas,  it  was  thrown  out  by  one 

(«)  JUi.  198.  W  4  ^'f^'  a443«  (')  Sariwt  69, 4to  edition. 

(4  a: «  »^  437i  Mi  C^'' 35«*  ^^-«^»  ^*^*  *^  *^ 

of 
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1790.       of  the  judges,  that  that  maxim  was  not  applicable  to  a  case  like 


"   this :  but  on  examination  it  will  be  found  to  apply  with  peculiar 

mimd  force.  The  objection  is  that  the  bankrupt  is  divested  of  his  estate 
'mEaot.  ^y  ^*®  ^^'^  ^^^'  ^^^  according  to.  Lord  BacorCs  illustration  of  the 
rule  {fl)j  though  the  act  of  bankruptcy  be  the  primary  cause  on 
which  the  bankrupt  laws  attach,  yet  the  immediate  cause  of  his  being 
divested  of  his  estate  is  the  assignment  by  the  commissioners,  beyond 
which  the  Court  are  not  to  look.  For  he  says,  <^  It  were  infinite 
^  for  the  law  to  judge  the  causes  of  causes,  and  their  impulsions 
^<  one  of  another;  therefore  it  contenteth  itself  with  the  immediate 
<<  cause,  and  judgeth  of  acts  by  that,  without  looking  to  any  farther 
<<  degree."  And  he  puts  this  case :  *^  If  an  annuity  be  granted 
««  pro  consilio  impcnso  et  impendendo^  and  the  grantee  commit 
**  treason,  whereby  he  is  imprisoned,  so  that  the  grantor  cannot 
<<  have  access  to  him  for  his  counsel,  nevertheless  the  annuity 
^^  is  not  determined  by  this  non-feasance ;  yet  it  was  the  grantee's 
^<  act  and  default  to  commit  the  treason  whereby  the  imprison- 
'<  ment  grew :  but  the  law  lookcth  not  so  far,  but  excuseth  hima 
^<  because  the  not  giving  counsel  was  compulsory,  and  not  volun- 
<^  tary,  in  regard  to  the  imprisonment*"  Now  that  is  a  much 
stronger  instance  than  the  present ;  for  that  proceeded  on  the  e3c- 
press  crime  of  the  grantee.  With  respect  to  the  case  of  Hornby  ▼• 
Houlditch  {b)y  which  was  relied  on  in  favor  of  the  plaintiff  below; 
it  is  to  be  observed  in  the  first  place  that  it  does  not  app^r  by  a 
MS.  note  of  that  case,  taken  by  Lee,  Ch.  J.  that  Lord  Hardwicke 
concurred  in  opinion  with  the  Court :  and,  even  if  he  did,  that  case 
is  clearly  distinguishable  firom  the  present  The  question  there 
depended  on  an  act  of  parliament,  a  bill  of  pains  and  penalties, 
which  was  passed  on  account  of  the  crimes  of  the  South^Sea  di« 
reactors ;  and  even  there  the  directors  had  a  certain  sum  (and  that 
too  a  considerable  one)  reserved  to  them  for  the  payment  of  their 
private  debts:  but  bankrupts  are  considered  as  unfortunate 
traders  rather  than  as  criminals;  the  allowance  to  them  {vfhea 
made)  is  very  inconsiderable,  and  it  is  contingent  whether  or  not 
they  are  to  receive  any  allowance.  Neither  is  this  case  like  the 
one  to  which  it  was  compared  below,  of  a  common  law  exe- 
cution, where  it  is  said  that  the  tenant,  whose  term  is  thus 
taken  firom  him,  is  liable  on  his  covenant;  because  there  the 
privity  of  contract  is  not  at  an  end;  the  lessee  has  his  remedy 
over  against  the  vendee  of  the  sheriff:  whereas  in  this  case  the 

(a)  Bm.  Law.  Tr.  35.  (i)  4»Jr,  40,  and  aotCi  Z  toI.  93.  a.  «• 

bankrupt 
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bttiknipt  baa  no  conttol  wbatoyer  over  tlw  assigneefi  in  wh(»n  tht       1790. 

ttm  M  now  Tufted*    The  aigmnwt  ab  inccmvenienH  may  fairly  1m ^ 

urg^d  m  QOfistruiag  the  statutea  relating  to  bankrupts :  by  det«r-»  ^V^i 
miniog  tbal  tbe  bankrupt  U  dilcharged  in  this  ca^e,  tha  lessor  wiU  i^'^^ 
not  siiflar,  because  be  always  has  his  remedy  against  the  tenant  in 
poaKssbn ;  whereas  to  bold  that  the  bankrupt  continues  liable  after 
\m  baiikniptcy»  is  to  decide  that  he  is  bound  by  his  covenaqt  to  pay 
nut  for  an  estate  which  is  absolutely  taken  from  him  by  the  coov* 
pnlaory  power  of  the  law,  and  in  the  «Kpeetation  #f  ^joying  wIimA 
cidy  he  entered  into  the  covenant* 

Bimdy  Sei}C  conird.    It  iqvpears  from  all  the  authorities  on  this 

adgect,  that  nothing  can  discharge  a  person  from  his  eiqiress 

Qovnant  but  the  express  words  of  an  act  of  parliamenty  or  the 

ifhne  of  die  oovenantee.    Tbe  cases  of  H^tMAim  and  illarj^tv^,  and 

Omtrd  T.  Grs^m,  are  not  applicable  to  the  present;  iox  they 

mat  both  (a)  actions  of  debt.    That  species  of  action  is  founded 

on  tbe  possession  of  the  tenant;  and  when  the  lessor  consents  that 

tbekne  shall  aingn  to  another  person,  the  laisee  U  dist^rged. 

Botdiia  action  is  founded  on  tbe  express  mcvnon^  of  tbe  latsee; 

and  the  ease  of  Homhy  v.  UouUUteh  clearly  proves  that  be  re- 

siiiiis  lii^le  on  that  coTenanfy  notwithstanding  bis  bankn^Hcy. 

That  was  a  kind  of  statute  cxecutton  like  the  present;  and  Lord 

IbrimdDef  in  giring  his  opinion  on  the  eas^  alluded  to  the 

instance  of  a  bankrupt.     From  the  reign  of  queen  SlmibHh^ 

viien  the  first  statute  rdating  to  bankrupts  was  passedt  down 

to  tkit  of  queen  Aum^  bankrupts  continued  liable  for  their  debtf 

conuieted   before  their    banknqptcy,    and  the  dividends  undar 

Che  cooiaiMiiona  were  only  considered  as  a  paya»eut  pro  Um(9  ; 

tbe  ttstate  4  Ajme  (tbe  reasons  for  mtyiung  which  provision  are 

stated  hf  Lord  Hmrdwieke  in  I  A$i.  C5<,  G^  jEpt  tbe  first  time 

jiidMiged  them  from  tbeir  debts  in  totOi  but  that  act  en]y 

pm  a  discharge  firom  debU  AkS  at  the  time  qf  the  bmbmptqf* 

Ksir  die  demand  made  by  the  defendant  m  tatoif  in  this  ceesi 

eis  not  a  debt  due  at  the  time  of  tbe  baokrupti^y^  and  tberer 

tm%  the  pUbtiff  in  error  is  not   dJaiharged   from  it.    Whet 

Jj^  fiMMB  Ymie$9  h  in  Ifii^or  t.  Stemartf  was  merely  an  «Ur^ 

Hidat  opinion,  not  neoeawry  to  be  given  am  Ae  cs«e  tbei^ 

bdbce  the   Court;   and   it   was  4Mikly  an   ebaerration  on  tbr 

SvQtai  JOioD  €i  debt  v  covenant;  tbou^*  fioio  iwnc  cxpcnopnt  us(d  by  tlie  Copn  in 
tfftmiaiog  h^  Is  whet  appean  to  be  the  fonner. 

Vol.  IV.  H  JutfdAip 
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1 790.       hardship  of  the  case,  without  saying  what  the  law  was  upon  the 
subject.     But  if  it  be  a  case  of  hardship,  it  can  only  be  remedied 


agaha  by  the  Legislature,  and  not  by  the  Courts  of  Law.  A  statute  ex- 
in^EiTor  ecution  is  analogous,  in  this  respect,  to  a  common  law  execution ;  in 
that,  if  a  term  be  taken  under  Vijieri  facias j  the  lessee  still  continues 
liable  on  his  covenant*  So  if  a  person  be  divested  of  all  his  pro* 
perty  by  attainder  in  felony,  he  is  liable  for  his  debts  contracted 
before,  though  deprived  by  law  of  the  means  of  paying  them*  Cro. 
Eliz.  516.  There  may  possibly  be  some  hardship  on  the  lessee  in 
particular  cases :  but  it  would  also  be  extremely  hard  on  the  land- 
lord, if  he  were  deprived  of  his  remedy  on  the  covenant  of  the 
lessee:  for  though  he  may  always  bring  an  action  of  debt  against 
the  tenant  in  possession,  yet  the  term  may  be  assigned  over  to  an 
insolvent,  as  was  done  in  the  case  in  2  Sir.  1221.  It  seems  there- 
fore in  point  of  reason  and  justice,  as  well  as  of  strict  law,  that  tb^=r 
defendant  in  error  is  entitled  to  the  judgment  given  in  his  favourr- 
by  the  Court  of  Common  Pleas. 

•    BuiXEit,  J.  observed,  that  in  arguing  the  case  of  Wadham  yr^ 
Marlowe^  a  case  was  cited  from  Hob,  82 ;  and  he  asked  the  coum 


whether  that  case  afiected  the  present*    No  answer  being  given, 
The  Court  said  it  would  be  proper^  before  they  gave  judgmen 
to  look  into  the  cases  that -had  been  mentioned* 

Lord  Kenyon,  Ch.  J.  on  the  next  day  delivered  the  opinion  of* 
the  Court. 

It  was  not  owing  to  any  doubt  that  we  entertained  on  thii 
•question  that  we  did  not  pronounce  judgment  when  the  case  was 
ar^ed:  but  as  a  case  was  alluded  to  in  Hobartj  which  was  not 
argued  upon  at  the  bar,  we  wished  to  have  an  opportunity  of 
examining  that  case  before  we  gave  our  opinion.  But  on  look- 
ing into  it,  we  think  that  it  does  not  press  upon  the  present  case; 
and  we  are  all  of  opinion  (in  which  Mr.  Justice  BuUer^  who  is 
now  absent,  concurs)  that  the  judgment  of  ihe  Court  of  Common 
Pleas 'must  be  affirmed*  It  is  extremely  clear,  that  a  person  who 
enters  into  an  express  covenant  in  a  lease,  continues  liable  on 
his  covenant  notwithstanding  the  lease  be  assigned  over.  The 
distinction  between  the  actions  of  debt  and  covenant,  which  was 
taken  in  early  times,  is  equally  clear:  if  the  lessee  assign  over 
the  lease^  and  the  lessor  accept  the  assignee  as  his  lessee,  either 
tacitly  or  expressly,  it  spears  by  the  authorities  that  an  action  of 
debt  will  not  lie  against  the  original  lessee;  but  all  those  cases 
with  one  voice  declare,  that  if  there  be  an  express  eovenantf  th« 
obligation  on  such  covenant  still  continues*    And  this  is  founded 

not 
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not  on  precedents  only,  but  on  reason ;  for  when  a  landlord  grants        1 790. 

a  lease,  he  selects  his  tenant ;  he  trusts  to  the  skill  and  responsi-    ~ — * 

bility  of  that  tenant;  and  it  cannot  be  endured  that  he  should  agaUit 
afterwards  be  deprived  of  his  action  on  the  covenant  to  which  he  '^znv. 
trusted  by  an  act  to  which  .he  cannot  object,  as  in  the  case  of  an 
execution.  In  such  a  case  the  lessor  has  no  choice  of  the  under- 
tenant: So  here  the  assignees  are  bound  to  sell  the  term,  and 
perhaps  they  may  assign  to  a  person  in  whom  the  lessor  has  no 
confidence. 

Then  it  remains  to  be  considered  whether  any  exception  to  that 
geoeral  rule  has  taken  place  in  the  case  of  a  bankruptcy.    It  seemed 
admitted  in  the  argument,  and  indeed  it  cannot  be  disputed,  that^ 
irhere  a  disposition  of  the  lease  has  been  made  by  virtue  of  a  fieri 
jmas^  or  an  elegit^  the  lessee  continues  liable  on  his  covenant, 
notwithstanding  the  estate  be  taken  from  him  against  his  consent. 
On  the  same  principle   the  South-Sea  Director  was  held  liable^ 
althoi^li  he  was  divested  of  his  property  by  the  act  of  confiscation. 
So  io  the  case  of  an  attainder,  and  other  cases,  which  it  is  not 
necessary  to  mention  particularly,  as  they  are  all  collected  in  the 
nport  of  this  case  in  the  Common  Pleas.     Then  what  is  there 
peculiar  in  the  case  of  a  bankrupt,  which  should  differ  it  from  those 
cases?  No  act  of  parliament  has  said  that  he  shall  be  discharged 
fit)iDhis  covenants;  neither  is  there  any  resolution  in  either  of  the 
Courts  of  Law  to  that  effect :  but  on  the  contrary  it  has  been 
uniformly  determined  in  all  the  various  cases  on  the  subject,  that 
for  all  contracts  which  are  not  to  be  performed  till  a  period  sub- 
leqaent  to  the  bankruptcy,  the  bankrupt  shall  still  be  liable,  not- 
^thstanding  he  is  stripped  of  all  his  property ;  as  in  the  case  of 
Goddard  v.  Vanderheyden  (a),  and  many  others.     So  in  this  case 
tbe defendant's  liability  to  pay  happened  alter  the  bankruptcy;  and 
tberefore,  on  the  principle  of  those  cases,  he  remains  liable,  not- 
vithstanding  the  commission  of  bankrupt  divested  him  of  all  his 
property ;  for  a  certificate  would  only  have  made  him  a  new  man 
&om  the  time  when  the  act  of  bankruptcy  was  committed.     But 
instances  have  occurred  where  persons,  who  have  been  declared 
bankrupts,  have  been  possessed  of  considerable  property  after  pay- 
ing all  their  debts;  as  in  that  of  Sir  S.  Evans.     Then  in  reason, 
Why  should  a  person  not  continue  liable  on  his  covenant,  when 
Ua  aflUrs  are  arranged  ?  Then  it  was  contended  that  the  bank- 
'Qptcy  put  an  end  to  the  privity  of  contract :  but  that  argument 
^  not  well  fbnnded ;  for  it  was  asked  by  Liord  HardxDicke^  in  the 

H2  case 
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Av«i6t 

ILLS, 

ki  Biror. 


CAM  otHmmhf  v«  HmidHchf  «•  h  k  reported  in  the  lUpmts  (n)  at 
this  Ccmrt^  «<  Whst  b  there  here  to  dh^rge  the  privity  of  contrscl 
^  CUT  estate  betweai  the  kesor  and  lesMe  ?  or.  What  is  there  to 
diftditf  ge  an  express  covenant  ?**  In  the  kngoage  of  l.ord  Hard» 
widfy  I  m^  ask  the  same  questions  in  this  case.  Has  the  hndlord 
done  any  aet  to  discharge  the  lessee?  Even  in  cases  where  the 
landlord  has  expressly  consented  to  reeeive  the  assignee  aa  hia 
tenant,  the  original  lessee  has  always  been  held  UaUe  on  his  eove^ 
nant;  and  those  are,  in  my  opinion,  much  stronger  cases  than  dio 
present,  where  the  assignees  are  ff»<eed  upon  the  landlord  without 
his  consents  This  is  like  the  dase  of  an  execution,  and  indeed  tai 
some  of  the  bo<dte  it  is  called  a  statute-execution.  In  eveiy  view 
of  the  question,  therefore,  I  am  dearly  of  Ofmiion,  That  this  ease 
was  properly  dedded  in  the  Court  of  Common  Picas,  and  thai 
<hat  judgfttont  ouj^t  to  be  afirmed. 

Judgment  afirmed.  (6) 


(«)  ▼l4iflte,ttolL93»ji. 


(I)  Stt  Mth  V.  Vptm^  pOR.  7.  y6L  y$s. 
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Thetenrant  a 
lew  days  before 
the  end  of  the 
vear  for  which 
be  was  hired, 
went  awayy  in 
•rder  toget  a- 
Bocher  phice  for 
the  neit  year, 
without  aaktng 
hu  maater*!  con- 
aent.    On  his 
retnm  before  the 
end  of  the  Tear, 
the  master  in* 
aisted  on  turning 
him  awar^and 
offered  him  hia 
wages  op  to  that 
time,  which  he 
accepted  without 
naldng  any  ob- 
lection;  tmswas 
beld  to  be  a  dis- 
aolutioa  of  the 
contract  and  de« 
fisated  the  setde- 
ment,  though 
the  aerrant 
wished  U  lAfjr 
out  the  year. 
[6  T.  R.  x%St 

465.   Sib. 

•J6,47S.] 


The  King  agmnst  The  Inhabitants  of  Clayhtdon. 

rpHE  pauper,  being  settled  at  Vfhulm  by  hiring  and  service^ 
*^  made  a  bargain  with  If.  HD^es  in  Dunkesnoett  for  a  year,  at 
the  wagM  of  S/.  I  Si.  and  served  tin  nine  days  before  the  expiration 
of  the  yeari  when  he  went  away  on  a  Sunday  morning,  in  order  to 
get  another  place  when  his  year  should  be  np,  without  asking  any 
leave  of,  or  mentioning  it  to  his  master ;  he  returned  on  the  Tuesday 
following,  about  six  o^cloek  In  the  morning,  when  he  asked  his 
master  what  work  he  should  go  about  The  master  told  him  he 
might  g6  and  serve  the  master  he  had  worked  fbr  the  day  before. 
Me  saw  his  master  about  an  hour  afterwards,  who  then  paid  him 
his  wages  np  to  that  time  only*  No  conversation  passed;  he  then 
went  away,  and  did  not  afterwards  return :  he  wished  to  have  stayed 
oat  the  year^  but  hU  master  wndd  not  let  hifh.  Tbe  Sessions  on 
appeal  quashed  the  order  of  justices,  by  which  the  pauper  and  his 
wife  were  ranoved  ftx>m  Clnyhydjon  to  Vfadm^  and  stated  the  above 


JMbffii  imd  jfdndum  hi  suppon  of  the  order  of  Sessions.  Tlie 
pauper  gahied  a  setdement  in  Dunkes^ttj  notwithstanding  the. 
absence  fi>r  the  last  liine  days  of  the  year,  because  It  was  a  reason- 
able cause  of  absence;  iw  much  so  as  the  absence  on  aceonnt  of 
iBnesi  WBI  hdd  to  be  in  JR.  V.  MaddingtM  {a)\  or  that  in  it  v. 

6  VU£j^ 


nr  TM  TnBvr-liB0ff  Yub  of  0£0R0E  IIL  I0| 

iU^  {a}9  wlMTt  the  eervaiit  went  to  Ure  bimelf  to  aneiber  mas*       179a 

tar  far  dbe  ii«t  yeiLn    Tbe  Itttcr  caac^  indeed,  was  a  strooger  one    *ir 

tbaa  tilt  pieaeoti  Cmt  Acre  the  aervaot  abteoted  himself  against  4^*4Mit 
Ihe  eKpreaa  order  of  the  maater;  and  yet  it  was  held  that,  as  it  was  anS^CLArl 
a  gcaaonfthle  request,  which  the  master  ought  not  to  have  rdfused,  a  «vBo«r, 
Mttfeoiflot  was  gaioed»  uotwiAstanding  the  absence  tor  those  three 
er  fiwur  dajrk  H  theiit  the  master  in  this  case  could  not  have 
ffpfiiaadt  it  wcnaidhmre  been  nugatory  in  the  senrant  to  have  asked 
Ids  consent.  The  licence  to  be  absent  for  audi  a  cause  may  be  con* 
flderad  jw  •  Uosnce  given  by  the  law.  Then,  as  diis  was  a  rea- 
amable  caase  of  absenes^  the  maater  ought  to  have  received  die 
samot  on  his  retoiBs  instead  of  which  he  discharged  the  servant, 
soetrary  (as  it  appears  by  the  ease)  to  Us  will.  For  the  accq>tanoe 
ef  the  wB^es  by  the  servant  did  not  amount  to  a  consent  on  his 
part  to  dissolve  the  contract;  neidier  does  die  deduction  of  part  of 
the  wigsa  vaiy  the  eaae^  aa  was  held  in  it.  V.  iiri^.  Aeomgtntciive 
larvioe  Is  sufficient  to  give  a  settlement:  here^  on  the  servants  re* 
tan,  he  tendered  his  servioo^  which  was  lefiised  by  die  master:  now 
ihe  tender  by  <tee  and  re&sal  by  die  odier,  were  equivalent  to  ao» 
taslscrrice;  and  if  this  will  not  gpve  a  aetdement,  it  win  be  in  the 
power  of  n  master  to  defeat  the  setdement  of  a  servant,  by  discharge 
lag  ym  •  few  diqrs  before  the  end  of  the  year. 

fiaoi^  Serjt^  and  €2^,  ctmhri^  insisted,  i.  That  the  oontraeC 

hstveea  the  master  and  the  aemmt  was  dissolved  before  the  end 

of  die  year  by  the  mutual  conaent  of  both  pardes ;  the  consent 

^  the  fansKr  was  raanifestod  by  his  insistiflg  on  turning  away  th| 

Mnmi,  and  pqring  him  his  wages;  that  on  the  part  of  the  latter 

lysoespliag  hb  wages.    JR.  v.  Grethmmj  ante,  1  vol.  iOi.;  and  IL 

^•(Srsa0i«ai,nBte^  SvoL  754b    It  does  not  appear  by  the  case^  that, 

^^  die  aunter  propoaed  to  disdiarge  the  servant,  the  latter  made 

Mgr  ot^eedon  to  the  proposal;  but,  on  die  contrary,  it  is  stat» 

^  exfwasrfy,  that  no  conversation  whatever  passed  at  that  time. 

It  most,  thenfore,   be  taken  to  be  a  dissoluUon  of  the  con^ 

feiet  on  the  proposal  of  one  party,  acceded  to  by  the  othen 

lie  private  msfes  of  the  servant  to  serve  the  remainder  of  the 

yaur,  not  oonununioated  to  the  master,  cannot  vary  die  case. 

fiat,  seeondhr,  if  the  servant  did  not  consent  to  put  an  end  to 

Ae  eontraety  the  master  was  justified  in  disohar^g  him.    If  a 

nrvant  may  leave  his  master  for  two  days  without  leaver  or  with* 

ttt  aasigning  any  reason  atdietime^  it  mayequalty  be  extended 
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1790.       to  any  length  of  time.     On  such  an  absence,  the  roaster  does  not 
■  —   know  whether  or  not  the  servant  will  ever  return :  he  may  therefore 

*^«>!r°     provide  himself  with  another,  and  discharge  the  first  on  his  return. 
^If  *c^****"    ^^  order  to  gain  a  settlement  by  hiring  and  service,  there  must  be 

■TOON.  either  an  actual  or  constructive  service  duruig  the  whole  year :  but 
in  this  case  the  former  is  not  pretended ;  and  it  cannot  be  said  that 
the  pauper  was  constructively  in  the  service  ef  his  master,  when  he 
left  the  service  before  the  expiration  of  the  year  without  consent, 
and  was  not  received  again. 

Lord  Kenton,  Ch.  J.  It  is  now  too  late  to  say  that  a  construe^ 
five  service^  pursuant  to  a  hiring  for  a  year,  will  not*  confer  a  set- 
tlement on  the  servant :  though  I  very  much  doubt  whether  a 
greater  certainty  on  this  subject  would  not  have  been  attained 
by  attending  strictly  to  the  words  of  the  act  of  parliament :  how- 
ever, in  order  to  preserve  an  uniformity  of  decisions,  we  must 
adopt  ^he  construction  which  has  so  frequently  been  put  upon 
it  But  I  do  not  know  that  it  ever  has  been  decided,  that  a  set- 
tled) e;t  was  obtained,  unless  by  construction  the  relation  between 
mast  a  uPd  servant  co  Mnued  durifig  the  whole  year.  The  cases 
of  J?,  v.  Is^ip^  and  ii.  V  Maddington^  which  have  been  relied  on, 
do  not  govern  the  present  In  the  former  the  servant  did  not 
return  until  after  the  expiration  of  the  year ;  and  the  facts  of 
that  'case  left  the  question  open.  Whether  or  not  the  relation  be- 
tween the  parties  subsisted  during  the  whole  year  ?  The  Court 
there  thought,  that  the  master  improperly  refiised  his  consent; 
and  that  though  the  servant  were  not  in  the  actual  discharge  of 
his  duty  in  his  master's  house,  yet,  as  be  was  liable  to  be  called 
into  the  master's  service  during  the  remainder  of  the  year,  that 
he  was  constructively  in  the  service  down  to  the  end  of  the  year. 
But  the-  present  case  differs  from  that,  because  during  the  con- 
tinuance of  the  year  a  further  act  was  done ;  when  the  servant 
returned  after  his  absence,  the  master  not  only  found  fault  with 
him,  but  refused  to  take  him  again  into  his  service:  it  is  true 
that  the  servant  wished  to  continue,  but  both  parties  did  that 
which  put  an  end  to  the  contract ;  the  one  paid,  and  the  other  re- 
ceived the  wages.  After  that  period  the  servant  was  no  longer 
subject  to  the  controul  of  the  master.  In  B,  v.  Islip^  the  servant 
was  under  the  master's  controul  during  the  whole  year ;  he  waa 
-  liable  to  be  called  into  the  master's  service  whenever  the  mas- 
ter thought  proper:  but  here  the  relation  between  th^  master 
and  servant  was  rescinded  before  the  end  of  the  year  by  the  act 
of  both  parties;  then  it  is  impossible  to  say  that  the  pauper  was 

eon- 
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constmctively  in  the  service  after  that  time.     So  in  the  caee  of  jR.  V.       1 790. 

Maddinglon^  though  the  servant  left  the  service  three  weeks  before    """■" • 

&e  end  of  the  year,  and  went  to,  his  friend^  because  he  was  not       agah^^ 

able  to  perform  his  service,  yet  there  was  no  act  done  during  the   ^^^t^^^^ 

year  to  pat  an  end  to  the  contract;  afterwards,  indeed,  when  the       ■'<»on. 

master  paid  the  servant  his  wages,  he  deducted  a  part  of  them ; 

but  he  could  not  by  an  act  ex  post  facto  deprive  the  servant  of 

the  benefit  to  which  he  was  before  entitled.     But  the  case  of  jB. 

V.  Greskam  is  extremely  like  the  present ;  there  the  Court  held, 

that,  by  the  act  of  accepting  the  wages,  the  servant  agreed  to  put  an 

end  to  the  contract.    I  am,  therefore,  of  opinion,  that  there  could 

be  no  constructive  service  in  this  case,  when  the  parties  themselves^ 

by  mutual  consent,  put  an  end  to  the  relation  of  master  and  servant 

^thin  the  year. 

AsHHUBST,  J.  It  is  much  to  be  lamented  that  the  distinctions 
ifl  these  kind  of  cases  have  been  so  nice^  that  it  is  difficult  to  discover 
the  priociples  on  which  they  have  been  decided.  The  question 
then  is,  What  is  the  principle -on  which  they  have  turned  ?  I  think 
that  will  be  best  supported  in  this  case  by  determining  that  the  ser- 
^  did  not  continue  during  the  whole  year.  It  is  not  now  to  be 
conteDded,  that  an  actual  service  is  necessary,  it  must  be  admitted 
that  a  constructive  one  is  sufficient  But  this  case  is  distinguishable 
fitNn  that  of  22.  v.  Jslip ;  for  here  was  a  dissolution  of  the  contract 
before  the  end  of  the  year.  On  the  servant's  return,  the  master  jjn- 
listed  on  discharging  him,  and  offered  his  wages ;  and  though  the 
^cnmi  wished  to  continue  in  the  service,  yet  he  at  length  consented 
to  put  an  end  to  the  contract,  by  taking  up  those  wages.  The  ac- 
ceptance of  wages  was  a  signifying  of  the  consent  on  his  part.  And 
this  brings  it  within  the  case  of  22.  v«  Greskam* 

Grose,  J.  faj  Though  there  has  been  some  contrariety  in  the 
cases  as  to  what  shall  be  said  to  be  a  hiring  for  a  year,  yet  it  is 
dearly  settled,  that,  if  during  the  year  there  be  a  dissolution  of 
the  contract,  no  settlement  can  be  gained.  Now  on  the  facts  of 
thi«  case,  it  is  clear  that  the  contract  was  dissolved  before  the 
omI  of  the  year.  The  master  reftised  to  receive  the  pauper  into 
his  service  when  he  returned ;  to  which  the  latter  made  no  ob- 
jection, but  received  his  wages  up  to  that  day  only.  It  is  indeed 
•tatcd  afterwards,  that  the  servant  wished  to  have  served  out  the 
'onainder  of  the  year,  but  that  his  master  would  not  let  him,  yet 
>t  is  dear,  that  at  the  time  when  the  wages  were  paid,  both  par- 

(«)  BnUtrf  J.  WM  abieat. 
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itM*      titt  taoBMH^d  10  put  an  «nd  to  theoontnct;  for  it  is  stated,  that  ne 

^'     -    •••^-    coAversatioa  passed  at  that  time ;  and  diough  the  servant  may  have 

^^JI^J**     wished  to  stay  till  the  end  of  the  year,  yet  he  did  not  communicate 

T5f lyfc*?!:  that  wish  to  his  master.    And  the  other  feet  sUted,  namdy,  that  he 

■vodir.      iM9epted  a  sum  short  of  the  whole  year's  wages,  shews,  that  it  was 

understood  by  both  that  they  intended  to  dissolve  die  contract.  This 

tase  is  distinguishabk  from  those  of  R.  v.  JUtp,  and  R.  v.  Madding^ 

i^  for  the  reasons  ahfeady  given ;  and  it  is  lilre  that  of  iL  v. 

Orefham.  Order  of  Sessions  quashed  (aj^ 

(a)  VuL  Jt  T.  7^/in&«ictaJK/  •fWHtUAwjt  posu  6?oL  464*^  ^*  239* 

MosELET,  Bart  against  Pierson. 


Nfv.  a4tb.     

A  titim  of  toU   ^HIS  was  aft  action  on  the  caae^  which  was  tried  before  Thorn- 

tobetiken in      ^   $f^  B.  at  the  last  Lo^ofier  Assises.    The  first  count  of  tk« 

^tUmumarUi   dfcUration  stated,  that  the  plaintiff,  on  the  Ist  March^  1790,  anc 

^^T^J"^    longbefore^  was  and  stiU  is  lawfully  possessed  of  a  market,  holdefi 

^^dll^Ir    '^  ^  ^  holden  in  ManckeOer^  ovLSmtmrdag  in  every  week  through- 

imt9th€  mitrJka     out  the  year,  eKc^t,  &o.  for  buying  ahd  selling  flour  and  oat* 

whboat  Shewing  tnesl,  and  Other  goods  ftfiMi%  soM  inwmrlaHsf  and  by  reason  there* 

fe?  l!^  Midfn  ^  ^^  plaintiff  of  right  ought  to  have  a  reasonable  toll  of  all  flour 

the  market  with-  and  oatmeal  sold  or  exfosed  to  be  solid  within  the  said  town  on  aaj 

hrought'tLit.    of  such  markct-days,  not  beii^  the  flour  or  oatmeal  of  any  person 

Ifiwtsaj    '^GP^y  exempt  from  the  payment  of  such  toll,  me.  one  quart  anc 

one  quarter  of  a  quaft  of  flour  out  of  every  twelve  score  poundi 

weight  of  flour)  and  a  quartandaquarter  of  a  quart  of  oatmeal  oui 

of  every  twelve  score  pounds  weight  mM  or  exposed  to  be  sold  withii 

the  same  town  on  any  of  such  market-days ;  yet,  that  the  defendant 

ma  Soiurdoff  Sd  Aprils  1790,  and  on  other  Saturdays^  wrongAdl^ 

and  inguriously  soM  divers  large  quantities  of  flour  and  oatmeal,  am 

txpoaed  to  sale  divers  other  large  quantities  on  the  same  market 

days  in  a  private^  secret,  and  dandestine  manner,  whereby  the  plain 

tiff  was  prevented  taking  hss  toU,  and  could  not  enjoy  his  sak 

market  and  loUs  ais  he  ought  to  have  done.    The  second  coun 

claimed  tidl  of  floor  and  oatoeal  soU^  4^    Tlie  other  counts  wer 

to  the  like  effect ;  none  of  them  laying  the  claim  of  toll  to  arisefroa 

goods  irnigM  intoike  morkOy  end  there  sold  or  esfosed  to  sale. 

On  the  part  of  the  plaintiff  it  was  proved^  that  the  defoadan 
had  sM  oateeal  on  warkr»day%  in  the  town  of  Mbtsckester^  a 
an  inclosed  shed,  at  a  public-house  there;  and  that  it  was  di 
livered  at  that  place.    Bdfbr^  the  phnntiff's  counsel  had  pro 

ceede 
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CMded  further  in  the  case,  they  were  asked  by  the  defendant's       1790. 

oonntd.  Whether  diey  could  give  any  evidence  of  toll  ever  having 

hoen  taken  of  flour  or  oatmeal  soldy  ^ich  had  not  been  brcugkt  into 

the  markd?    And  it  being  admitted  that  they  could  not,  it  was     ^^^^' 

inssted  for  the  defendant.   That,   as  the  declaratk>n  was  framed, 

the  plaintiff  oonld  not  maintain  this   action;    and   the  learned 

ludge  being  of  that  opinion,   nonsuited  the  plaintiff.     A  rule 

was  granted  this  term,  to  shew  cause  why  the  nonsuit  should  not 

be  Rt  asid^. 

(Sumire  and  S.  Heywood,  being  now  called  upon  to  support 
th«r  rule,  admitted  that  there  might  be  a  sale  in  law  without  an 
ictaal delivery  of  the  goods  (speaking  abstractedly  of  a  sale);  but 
iauslsd,  Aat  in  a  proceeding  like  the  present,  where  the  parties 
lere  qpeaking  of  a  sale  in  a  nuariet*  a  sale  of  goods  there  tecfani- 
oJly  and  neooBsarily  implied  tiiat  the  goods  were  actually  in  the  , 
fflirfcet.  This  appears  from  Ae  language  of  ancient  precedents: 
is  ane  of  which  a  daim  is  made  of  toll  for  goods  sold^  even  where 
tk^meoxai  is  for  not  paying  ioU  om  goods  bnmg^  into  and  sold 
k  the  marieU  in  7  Hen.  4.  fx  44.  the  plaintiff  alleged  that  he 
te  wai  pusussBcd  of  a  Bur  and  market,  &c.  and  claimed  toll  qf  the 
lajenofbeasts  at  the  said  fidr  and  market;  and  then  complained 
Ikat  die  defendant  bought  twelve  beasts,  and  drove  them  cat  <^  the 
Mrto,  without  paying  the  toll  In  9  Hen.  6.^  45.  the  plaintiff 
duaed  toll  for  eipery  horse  sold  in  the  fair  at  Smithfield  (not  for 
€>wy  horse  brought  there  and  sold);  and  the  injury  there  complained 
tf  ma  an  assault  on  die  plaintiff's  servants,  by  which  they  were 
{tOKiied  taking  toll  for  the  horse  there  sold.  It  is  observable, 
^  seveial  objections  wvre  taken  to  the  count,  but  not  one  of 
tile  tiad  now  stated.  Those  cases  proceeded  on  the  supposition 
dist  there  ooukl  be  no  custom  to  ti^e  toll  for  goods  sold  in  the  mar-- 
fcel,  uidess  they  were  branght  thoe.  Saoh  a  custom  woaU  be  void 
tt  law:  and  indeed  the  tdi  is  to  be  taken  in  specie^  which  aeces- 
tttiiy  uqiKes  that  &e  goods  are  bnnight  into  the  market.  In  1 1 
A  fLJb^  19.  the  light  is  daimed  for  a  toll  on  die  stalls  on  which  the 
|oods  are  sold;  aftd  the  grwDamenii  in  selling  privately  in  the  de- 
fnidant^  hous^  wtthoat  alleging  that  the  floods  so  sold  were  in  the 
WiMb  In  Bftmml.  Red.  48(K  1.  the  claim  t^toU  is  fir  goods  brought 
kk  the  marhet  and  there  soldi  but  the  averment  of  the  fact,  wider 
^"fiicfa  die  defeKburts  yatitified,  is  only  that  the  goods  verv  sold  in 
^  market  In  Osbuston  v.  JameSf  2  Lutw.  1378.  the  defendant 
claimed  toU  on  sheep  and  lambs  told  in  the  fair,  without  saying 
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1790.       that  they  were  brought  to  the  fair.    Savory  v.  Smithy  2  Lutm.  1144. 
S.  P.    The  claim  of  toll  in  Thorns.  Ent.  886  la\  is  for  all  goods 

^oiw/  50MI,  or  brought  to  be  solcL  rhe  case  of  a  sale  m  market'Ooerty  as 
changing  the  property  in  the  goods,  also  shews  that  this  is  the  true 
meaning  of  an  allegation  of  a  sale  of  goods  in  a  market  Declara^ 
turns  and  Pleadings  in  the  Uppjer  Benchj  .108;  Hem.  Enir.  252; 
and  Rob.  Ent.  SO.  In  all  which  cases  the  change  of  property  is 
insisted  .on  by  simply  allying  a  sale  in  a  market-overt,  without 
stating  that  the  goods  were  there  at  the  time  of  the  sale;  and  yet  in 
such  cases  the  prc^erty  cannot  be  altered,  unless  the  goods  be 
actually  escposed  to  sale  in  the  market 

LaWf  Woodj  and  Toppings  contrd.  This  being  an  action  stricti 
jttrt\  the  plaintiff's  claim  must  be  laid  and  proved  strictly.  2 
Saund.  112;  2  Lev.  27;  and  Hob.  189.  But  here  the  plaintiff 
failed  in  proving  a  material  allegation  in  his  declaration.  If  the  toll 
bad  been  claimed  on  goods  sold  and  exposed  to  be  sold,  the  proof 
would  have  been  sufficient :  but  here  it  was  laid  in  the  alternative^ 
on  ^oods  sold  or  exposed  to  sale.  It  does  not  necessarily  follow 
that  the  goods  were  actually  in  the  market,  because  they  were  sold 
diere;  for  if  they  were  contracted  for  in  the  market-place,  they 
were  absolutely  sold,  and  the  property  altered.  •  Goods  are  sold 
by  sample  in  several  markets  in  the  kingdom;  and  if  a  claim  of 
toll  for  goods  thus  contracted  for  can  exist  in  law,  the  verdict  in 
this  case  will  hereafter  be  evidence  ^f  such  an  enlarged  claim,  to 
which  the  plaintiff  admits  he  has  no  pretensiop.  In  Carth.  239. 
where  the  declaration  for  toll  was  conceived  in  general  terms,  and 
an  exception  was  proved  in  a  particular  instance,  it  was  held  to  be 
a  fatal  variance.  The  cases  which  have  been  cited,  will  not  be 
found  on  examination  to  prove  the  position  for  which  they  were 
quoted,  namely,  that  a  sale  of  goods  in  a  market  necessarily  implies 
their  being  brought  into  the  market  That  in  11  JFi.  6./o.  19.  is 
explained  in  8  Rep.  127.  a;  where  it  is  expressly  stated.  That  the 
claim  was  on  those  who  sold  meat,  or  any  other  commodity,  iiAich 
came  to  the  said  market.  The  case  in  Thorns.  Entr.  is  capable  of  a 
difierent  interpretation  firom  that  which  has  been  put  upon  it :  it  is 
stated  thus :  ^*  Quod  qfflciarius  et  assistentes  sui^  Sfc.  consueverunt 
*^  capere  ex  quolibet  modio  gram  per  aliquam  personam  in  burgo  pra- 
'*  dicto  venditivel  veldendi  induct,  vicesimam  partem  cttjuslibet  modii.** 
Now  induct,  not  being  either  in  the  plural  or  the  singular,  may 

(«)  GcsenHy  caUed  Likr  PiaeitaiuB. 
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refer  to  both  the  antecedents  (a\  "  venditV*  as  well  as  "  vendendi/*       1790. 
In  the  case  in  BrmxmL  Red.  the  claim  was  very  extensive  indeed,    "7"  • 

AlOSELXT 

extending  equally  to  all  contracts  of  sale  as  well  without  as  within        against 
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the  market;  but  it  does  not  appear  what  became  of  it,  whether 
or  not  there  was  a  demurrer :  it  therefore  only  proves  that  such 
a  plea  was  drawn.  The  case  of  Osbustan  v.  James  {b)  was  deter- 
mined on  the  ground  of  the  plaintiflTs  being  exempt  from  the 
pajment  of  toll,  and  not  on  the  validity  of  the  claim  set  up  by 
die  defendants  in  their  plea.  It  was  therefore  nugatory  to  consider 
whether  or  not  the  defendant's  claim  were  well  pleaded ;  because, 
admitting  it  to  be  so,  the  plaintiff  was  not  liable  to  pay  any 
iolL 

Lord  Kenyon,  Ch.  J.  There  is  no  doubt  of  the  law  on  this 
subject;  for  most  unquestionably  the  plaintiff  must  prove  his  claim 
as  it  is  laid  in  the  declaration.  But  the  only  question  is  on  the  legal 
'  fneaoing  of  the  word.sold,  as  it  is  here  used.  There  may  indeed  be 
a  sale  by  sample  in  fraud  of  a  market,  but  not  qua  sale  in  a  mar- 
lei;  hr  the  expression  *^  a  sale  in  a  .market,"  imports  that  the 
goods  sdd  are  brought  into  the  market  and  ready  to  be  delivered  to 
the  parchaser.  Now  here  the  claim  is  of  a  toll  in  specie,  which 
^  B  iieoeasarily  implies  that  the  commodity,  in  respect  of  which  the  toll 
^■•arises,  is  brought  into  the  market.  The  precedent  cited  by  the 
^1  ptaintiff's  counsel  weighs  stronger  with  me  than  that  mentioned  on 
k|  the  other  side;  for  they  must  all  have  proceeded  on  a  mistaken  idea 
^1  cfdie  legal  definition  of  a  sale  in  a  market,  if  the  construction  con- 
3c|  ttnded  for  by  the  plaintiff's  counsel  be  wrong :  whereas  that  cited 
by  the  defendant  only  shews  that  some  words,  which  were  not  abso- 
lutely necessary,  were  inserted  by  the  pleader.  But  the  groimd  on 
vhicb  mj  opinion  proceeds  is.  That,  on  the  facts  disclosed  in  this 
<lcclaration,  I  cannot  contider  it  as  a  sale  in  a  market^  unless  it  be 
'^  the  mode  in  which  sales  are  generally  made  in  markets,  namely, 
^Mir^  the  goods  which  are  brought  into  the  market  for  that  purpose. 
If  the  plaintiff's  demand  had  arisen  on  contracts  of  sale  by  sample, 
l^woQid  have  brought  a  difierent  kind  of  action,  namely,  an  action 
^  the  fraud,  in  not  bringing  the  goods  into  the  market.  It  is  not 
^'^ccssary  in  this  case  to  determine  whether  or  not  a  right  to  take 
^on  goods  sold  by  sample  can  be  supported:  it  is  sufficient  for  the 
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(*)  ^tte.  The  declaration  proceeds  thus:  **  Ptr  ialtm  persomam  alicui persons  vtl  aliquiius 
t»»mt  faHmsatufme^  ut  wi  preftrimr^  ^undiiif  Tcl  ia  burgo  pnedict.  orcndendi  induct.**  tS'r. 
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1790.  deciu^m  of  this  case,  in  the  preseot  stage  of  it,  to  say  that  Ibt- 
evkkiice  o£fered  at  the  trial  should  have  been  received,  and  that  a 
new  trial  ou^t  to  be  granted* 
PiMtoir.  AsHHURST,  J.  I  am  not  prepared  to  say  that  this  nonsait  it 
wrong.  This  claim  being  a  matter  strictijtaris^  it  should  be  hud  ia 
the  declaration  with  great  precision;  because  it  is  to  remain  ea 
record  as  evidence  of  the  ri^t  to  future  ages;  and  if  the  plaintif 
were  to  recover  on  this  declaration,  I  think  this  record  would  bl 
evidence  of  a  claim  of  tdl  onccmtracts  ofsale  of  goods  in  themsr» 
ket  by  sample.  With  respect  to  the  precedents  which  have  bcm 
cited,  mm  constat  but  that  in  those  cases  the  claim  might  have  beea 
of  toll  on  all  goods  sold,  though  not  brought  into  the  market;  md 
asany  such  instances  have  existed.  Therefore,  I  think  that  ibe 
plaintiff  should  have  shewn  on  the  trial  diat  such  was  the  exte&tsf 
his  claim.  But  as  heconfisssed  thathisdaimwasof  a  moreliautid 
kind,  be  oi^t  to  have  laid  it  as  precisely  as  he,  intended  t» 
proiwit. 

Gbobe,  J.  (a).    As  it  appears  that,  in  point  o£  fact,  the  good% 
in  reqpeot  of  which  the  toll  was  claimfd,  were  actually  brou^it  iat^ 
the  market,  I  see  no  reason  why  the  plaintiff  should  not  have 
his  claim  to  arise  on  the  sale  of  such  goods ;  bat  still  I  do 
think  that  the  nonsuit  can  be  supported.    Taking  the  whole  of  thv^ 
dedan^on  togedier,  as  this  is  a  daim  of  toli  in  specie,  I  aas 
opinion,  that  *^  goods  sold  in  the  market"  must  necessarily 
^  goods  6t09igkl  into  tke  nuarket  and  there  sold ;"  otherwise  he 
not  take  the  toll  in  specie;  for  the  grecoamm  is,  that  the  pi 
was  preoeuUd  taking  his  tolL    The  precedents  also  cited  by  iim 
plaintiff  are  strong  to  shew  that  *<  sold,"  as  applied  to  a  saleiaf 
market,  means  a  sale  of  goods  whidi  are  in  the  market    Thercfa%^ 
I  am  of  opinion.  That  the  motion  to  set  aside  the  nonsuit 
be  amde  absolute;  and  indeed  if  I  doubted  on  this  point,  I 
be  inclined  to  send  this  case  to  be  tried  i^gain,  in  order  that,  if  tbi' 
defendant  persisted  in  his  objection,  it  mi^t  be  put  on  the  reocrf  i 
either  by  tenderiing  a  bill  of  exceptional  or  by  a  demurrer  H 
evidence* 

'  Rule  absgljutei 

(«)  AbMst,  BMr^  J. 
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Shifican  qui  tarn  against  Henbest. 
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^T^HIS  was  an  action  of  debt  on  1  Joe.  1.  c.  22.  s.  14.  for  selling     Nt^.  2fiu 

^    leadier  which  had  not  been  searched  and  sealed.    On  the  '^^  ^ '  ^' 

trial  at  the  last  Suny  Assizes  before  Eyre,  Ch.  B.  it  was  objected  tain  pcniuties, 

diat,  as  nder  the  SOth  section  of  this  statute,  the  plaintiff  might  (^  !!^)w^ 

krre  proceeded  in  a  diftrent  form  airainst  the  defendant  before  the  *^!^  ^^r 

r  -o  ^  Qj  tofonnaoon 

jiadoes  of  assize^  or  justices  of  the  peace  at  their  sessions,  &c.  for  in  the  coum  at 
dus  ofibice^  the  jurisdiction  of  the  superior  Courts  was  taken  md  ^^ofL 
vnj  by  the  21  J.  1.  e.  4.  s.  1. ;  which  enacts,  "  that  all  offences  j^Jo^„^ 

•  liereiiier  to  be  committed  against  any  penal  statute,  for  which  the  juscicef  of 

•  say  common  informer  or  promoter  may  lawfully  ground  any  delivery,  ^  or 

•  popular  action,  bill,   plaint^  suit,  or  information,  before  jus-  ^JJ^f  ^ 
^  tiees  of  asnze,  justices  of  Nisi  Ptiusy  or  gaol   deliTery,   ius-  pre»nesi  and 

to  hear  of  d^ 

^  tioes  of  oyer   and    terminer,  or  justices   of  peace  in  their  termine  the 
^  general  or  quarter-sessions,   shall  be  commenced,  sued,  pro-  S«  UtterSoac 
**  lecQtec^  tried,  recovered,  and  determined  by  way  of  action,  ^'"^"^ 

•  plaint,   bin,   information,   or   indictment,   before  the  justices  proceed  by  ii>- 

•  of  assize,  justices  of  Nisi  Prius^  justices  of  oyer  and  ter-  ^!^^aTa 

•  taber,  and  justices  of  gaol  delivery,  or  before  the  justices  of  J^  i^<o™« 
^  peace  of  every  county,  &c.  having  power  to  inquire  of^  hear,  actum  of  debt 

•  md  determine  the  sam^  See;  and  that  all  and  all  manner  of  mummtitr^ 

•  mformadons,  actions,  bills,  plaints,  and  suits  whatsoever,  here-  jJJ'g^^lJ*^; ,. 
*sfter  to  be  commenced,  sued,  prosecuted,  or  awarded,  either  '-m-*  for  that 

•  by  the  Attorney-General,  &c.    or  by  any  common  informer,  ttnins  the  pro- 

•  or  other  person  whatever,  in  any  of  his  Majesty's  Cdurts  at  S^?i^  ^ 

•  Westminster^  for  or  concerning  any  of  the  offences,  penalties,  ^*  '"'^^^'jL. 
**  or  forftitores   aforesaid,   shall  be  void   and  of  none  efiect.**  the  informer, 
But  the  objection  was  over-ruled,  and  a  verdict  was  taken  for  j^^^^^t^**** 
file  pfauntiff  for  one  penalty  of  ts.  Sd.  with  liberty  to  move  the  ^^"^*vlj^' 

(J^rt,  the  inferior  as 

well  at  the  Ml- 


i 


On  a  former  day  m  this  term  Piggott  obtamed  a  rule  to  shew  p^rior  Courta 
--  eiAer  Why  a   nonsuit   should   not   be  entered  on    the  7  action,  bill, 

V  plaint,  tuit,  or 

Mtttmctian  of  the  4&  dause  of  the  21  J.  l»  which  enables  de-  information* 
fcfidants  sned  on  penal  statutes  to  plead  the  general  issue,  and  [fniUs.  654. 
gbe  such  special  matter  in  evidence,  as  if  pleaded  would  have  \  l^^^f* 
been  a  good  bar  to  the  action;  or,  Why  the  judgment  should  5  ^^  I'li 
M  be  arrested  on  the  first  clause  of  the  same  statute?    Against 
tbich 

Btmdf  Serjt  Jtbrgsn  aosd  JHbnyof,  riuswed  cause.  And  with 
ti^eet  lo  the  fine  part  of  die  rule  for  entering  a  nonsuit,  they 
«iwst4i  TiM  ibt  ofejiOtiMi^  S  anyj  watt  to  the  juris<iction 
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1790.       of  the  Court,  which  therefore  could  not  have  been  intended  by  tl 

*  L^islature  to  be  submitted  as  matter  of  evidence  to  the  jury,  bi 

^Ma       ought  to  have  beai  pleaded  upon  the  record,  so  that  the  Coui 

HsMBstT.     iiiQjiselves  might  judge  of  iU     The  special  matter  intended  to  -fc 

made  evidence  under  the  general  issue  was  such  matter  of  &ct  £ 

ought  in  ordinary  cases  to  be  pleaded.    [The  Court,  being  satisfie 

on  thifi  head,  directed  the  counsel  to  confine  their  argument  to  th 

last  objection  upon  the  motion  in  arrest  of  judgment;  as  to  whic 

they  contended.]  i 

First,  that  the  21  J.  1.  only  applies  to  actions  on  those  sta 
tutes  which  were  made  prior  to  it ;  and  though  the  first  statut 
passed  on  this  subject,  to  which  the  present  action  refers^  wa 
anterior  to  the  21  J,  1.  namely  in  the  1  c7.  K  yet  that  act  wa 
only  made  for  a  limited  time^  and  was  re-enacted  from  time  u 
time  by  several  statutes  subsequent  to  the  21  J.  1.;  from  whid 
statutes  therefore  it  now  derives  its  operative  force.  It  appean 
that  the  1  J.  I.  c,  22.  was  to  continue  to  the  end  of  the 
next  session  of  the  next  parliament.  The  next  parliament  wafl 
holden  in  the  7  t7.  !•;  but  the  act- was  not  then  continued,  nor 
till  the  21  J.  1.  c  28.  s,  1.  No.  41.;  [after  the  '21  J.  1.  c.  4.] 
when  it  was  continued  as  from  the  7  «7.  1.  till  the  end  of  the 
first  session  of  the  next  parliament,  which  was  not  till  the 
1  Car.  1.  when  it  again  dropped;  but  was  continued  in  the  same 
,  manner  as  before  by  3  Car.  1.  c.  4.   5.  22.   No.  14.;  and  so  con- 

tinued by  a  subsequent  statute  in  16  Car.  1.  r.  4.  From  whence 
it  appears  that  at  the  time  when  the  21  «/.  1.  }'assed,  there  was 
'  no  such  statute  in  force  as  the  1  J.  1.;  and  therefore  the  formei 
could  not  operate  upon  the  latter;  and  it  likewise  appears 
to  have  been  re-enacted  again  by  subsequent  statutes  aftei 
having  expired.  This  therefore  must  be  considered  as  an  ac- 
tion founded  on  a  statute  passed  subsequent  to  the  21  J.  U 
e.  4.  which  has  therefore  no  control  over  it;  Htcks's  case^ 
Sali.  372.  2d  resolution;  nor  indeed  over  any  statutes  passed 
at  the  same  parliament,  as  was  said  by  Huttorij  J.  in  Lit.  Rep* 
163,  and  agreed  to  by  the  whole  Court.  But,  secondly,  the 
action  of  debt  is  not  taken  away  by  the  21  tJ.  1.  from  the  su- 
perior  Courts,  even  supposing  the  action  to  be  founded  on  a 
prior  statute;  because  the  plaintifi"  has  no  remedy  to  recover 
the  penalty  given  by  the  1  J.  1.  c.  22.  before  the  justices  oi 
peace,  or  any  other  inferior  jurisdiction  mentioned  in  the  50tb 
section  of  that  statute.  The  justices  have  thereby  no  jurisdio- 
tion  given  to  them  to  distribute  the  penaltiesi  but  only  to  inquire 
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of  the  premises  J  which  inquiry  means  in  their  accustomed  man-       1790. 

ner,  namely,  by  indictment,  or  presentment,  at  common  law,   1    ^ 

Bol.  Bep.  9S.;    II  Co.  60.  b;   and  not  by  information,  bill,  or        agai»,t 
plaint,  unless  speci^cally  given;    Sir   JV.  Jones  19S,  which  was 
determined  very  soon  after  the  21  J.  1.  r.  4.    1  Bicrr.  S89.  and 
2  Hcnak.  P.  C  c.  !•  5.  4.    Then,  as  that  statute  gave  a  penalty 
to  the  informer,   which  cannot  be  recovered  by  indictment,  nor 
by  any  action  which  can  be  instituted  at  the  assizes  or  sessions, 
according  to  Sir  71  Ray.  394,*  the  only  remedy  which   the  in- 
fbnner  under  that  statute  has  in  order  to  recover  the  penalty,  is 
fay  action  of  debt  or  information  in  the  superior  Courts  of  West^ 
muster^  which  is  expressly  given  by  the  act  creating  the  penalty; 
for  the  46th  section  says,   that  it  shall  be  recovered  by  action 
i^  iebt  in  am/  of  the  Kin^s  Courts  of  record  [which  means  the 
fuperior  Courts  at  We^t^ninster^  Gregory  v.  Btackfield^  Moor  599.; 
and  Buciston  v.  Shurlockf  Styles^  340.]  in  which  suit  no  wager  of 
law  or  essoign  shall  be  allowed  f  words  which  have  always  been- 
construed  as  applicable  only  to  the  superior  Courts  at  Westminster^ 
Cro.  Car.  i  12.  HuU.  98.    Then  if  the  plaintiff  could  not  have  re- 
cofered  the  penalty  in  any  inferior  Court  by  the  I  J.  1.  neither 
en  he  by  the  21  J.  I.;  for  that  statute  gives  no  new  jurisdiction 
to  the  inferior  Courts  in  cases  where  they  had  none  before^  but 
only  restrains  the  party  firom  suing  in  the  superior  Courts  in  those 
GMes  where  before  the  superior  and  inferior  Courts  had  concur- 
rent jurisdiction.     Cro.  Car.  112.    Hutt.   98.     Garland  q.  t.  r. 
Burton^  2  Stra.  1103.   And  therefore  the  first  resolution  in  Hick^% 
case  (a),    supposing   it  to  be  maintainable,   does  not  affect  this 
case^  because  that  was  an  information  on  the  5  Eliz.  c.  4.  which 
expressly  gives  an  action  of  debt  or  information  in  the  inferior 
18  well  as  the  superior  Courts;  and  the  resolution  in  Hick^s  case 
beyond  the  point  then  before  the  Court  on  the  construction  of 
die  last-mentioned    act    was    extrajudicial.     Besides,    there   are- 
<tvenl  instances  of  actions  of  debt  on  this  very  act  of  the  1  J. 
1*  baring  been  maintained  in  this  Court,  and  the  penalties*  re- 
covered; one  in  1  Burr.  497-;  and  another  in  Carth.  290,  where 
^  same  objection   was  expressly  taken  and  over-ruled.     This 
^idnction  will   reconcile  all  the  cases,  n&mely,    that  where   a 
POttlty  may  be  recovered  in  the  inferior  Courts  eo  nomine  as  a 
pQttlty,  the  informer  is  confined. to  sue  for  it  there  by  21  J.  1. 
^4.:  but  that  statute  does  not  apply  to  cases  where  the  p^alty 

(«)  Soli.  372. 
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179Q»  eould  only  be  recovered  by  the  iDfermer  in  the  superior  Courts 
before  the  pasung  of  it;  Le^h  v.  KeiU^  ante,  3  voL  S6S.;  for  if 
it  did,  the  informer  would  be  without  remedy,  which  could  not 
have  been  intended  by  the  Liegialature  when  they  passed  that 
Statute. 

The  Court  told  the  counsel  on  the  other  side  that  they  migfai' 
confine  themselves  to  the  last  head  of  argument. 

Erskine,  PiggMf  Palmer,  and  Shepherd,  in  support  of  the  rula 
It  seems  now  to  be  admitted  that  the  dl  J.  \.  c.  4.  applies  to  all 
those  cases  where  the  paudty  may  be  recovered,  whether  by  actioQi 
or  otherwise,  in  the  inferior  Courts;  if  so,  the  judgment  must  be 
arrested;  because  under  the  50th  section  of  the  1  J.  1«  c.  83*  the 
justices  at  sessions  must  be  taken  to  have  had  power  to  distrib«(e 
the  penalties  given  l^  that  statute;  for  it  is  thereby  eicpressly  en» 
acted,  that  for  the  better  execution  of  the  act  [which  extends  !• 
every  preceding  part  of  it,  including  consequently  the  46th  sectim 
by  which  the  penalties  are  distributed]  aU  justices  of  assize,  justices 
of  the  peace,  &c  within  their  several  junsdictioos,  duM  inqum  ^ 
atf  iht  premises  in  their  sessums,  and  hear  or  determine  the  samt^ 
The  operation  therefore  of  this  section  was  to  give  the  same  jaiia^ 
diction  in  substance  to  >  the  inferior  Courts,  which  it  had  before    , 
given  to  the  siq>erior  ones  by  the  i6th  section;  and  though  i|  djA  j 
not  give  the  same  mode  of  reoovering  the  penalties,  namely,  by  90^ 
tion  of  ddit,  &C.  yet  in  effect  it  did  the  same  thing,  by  enabtii^  f 
the  justices  to  inquire  of  all  the  premises,  and  hear  or  determine  ikt9i] 
same;  which  latter  word  necessarily  implies  the  power  of  distrifaiA' 
ing  the  penalties  upon  an  indictment;  otherwise  they  could  not  dm^ 
termine  all  the  premisesp    And  of  this  opinioQ  was  Mr.  Jusliot 
Denimm  in  1  Bwr^  990w;  besides*  the  50th  section  of  the  1  J.l^ 
makes  nse  of  the  words  <<  justicca  of  assiac.*'    Now  they  are  in  po»^ 
aesskm  of  all  the  authority  whidi  formerly  befamged  to  the  justieii 
in  Eyrei  and  informations  might  have  been  institiited  before  thmf^S 
even  the  proceedings  oat  the  old  writ  of  quo  voarranto  were  befoii^ 
them.    If  that  be  so*  the  party  here  had  another  remedy  to  M^ 
cover  the  penalties,  namely,  by  mfemation  before  the  justices  ^ 
amSee,  or  even  before  the  sessieos^  aeeording  to  Fatten^  f  » /•  tw 
Wmiamz{m\  wbef«  it  was  held  that  an  informaiion  lay  csi  6  JSI^ 
cu  4.  Sit  the  sessions;  in  cjlher  of  which  cases  the  juriadiotion  ^ 
this  Court  is  ousted  by  SI  J.  \.    Bsit  even  sopposiog  the  iii^ 
fisrior  CcnrU  kMl  no  powv  to  distribnte  the  forfeitwes,  stifl  lb^ 
60th  section  of  the  I  J.  L  gives  them  a  jurisdiction  over  tbii 

(«)  Cp«f  .  S0f . 
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offence  by  way  of  indictment;  and  in  Hick^s  case  {a)  it  was  ex-       1790* 

pressly  resolved  that  the  21  Jl  1.  restrains  the  jurisdiction  of  the    **T * 

Courts  at  Westnunster  in  actions  by  common  informers,  unless  the        agaiiut 
cause  of  action  arise  within  the  county  where  the  Court  of  B.R. 
sits;  and  that  the  informer  must  prosecute  by  information,  &c. 
before  the  justices  of  assize,  &c«    That  too  was  not  merely  a  de- 
tennination  upon  the  particular  case,  but  was  the  opinion  of  all 
the  judges  assembled  to  consider  the  general  construction  of  the 
il  J. ;   and  this  was  after  the  case  in  Carth.  220,  and  that  of 
Banes  v.  Hughes  (6),  and  Rayner  Filler  (c) ;  and  Smith  v.  Potter  {d) 
die  Court  actually  stayed  the  proceedings  in  an  action  on  5  Eliz. 
Ci  4.  (m  the  ground  that  the  jurisdiction  of  the  superior  Courts 
wu ousted  by  the  21  J.  1.  except  in  the  county  where  B.It.  sits; 
.  snd  independently  of  this  construction  which  has  been  solemnly 
pot  upon  it,  this  appears  to  be  the  true  meaning  of  the  statute^ 
even  if  it  were  a  new  case ;  for  otherwise  the  statute^  which  was 
iBsde  ^<  for  the  ease  of  the  subject,"  as  it  professes  to   be^  would 
liiTie  a  very  confined  operation,  as  it  would  only  attach  upon  three 
ititotes,  S4r6Ed.  6.  c.  14.  (f),  and  5  Eliz.  c.  4s.  s.  39.  (/) ;  but  on 
dieooostniction  of  the  21  J.  1.  c.  4.  it  extends  to  oust  the  supe- 
rior Courts  of  jurisdiction  in  all  cases  where  the  party  might  before 
Alt  statute  have  sued  in  the  inferior  Courts  either  by  action,  infor- 
WioD,  or  indictment :  for  though  in  the  first  branch  of  the  first 
MioD  the  word  indictment  is  omitted,  yet  it  is  inserted  in  tlie 
iMmd  branch,  where  the  word  suit^  which  was  used  in  the  first, 
IS  dropped;  so  that  they  seem  to  have  been  intended  as  synonymous. 
But  whatever  doubt  might  ibrmerly  have  been  entertained  upon 
tbis  subject,  it  must  now  be  removed  by  stat.  9  Ann.  c.  11.  s.  36. 
wbich  lays  certain  duties  upon  hides  and  skins,  and  leather,  and 
fffes  a  summary  jurisdiction,  by  way  of  conviction  between  two 
JMtioes,  for  all  ofiqpces  against  that  act  and  the  act  of  the  1  J.  1. 
ft  22;  and  the  thirty-seventli  section  empowers  the  justices  to  miti- 
pie  the  penalties ;  which  latter  provision  was  held  in  Cafes  q.  t.  v. 
^^^  (f  %  to  oust  the  jurisdiction  of  the  superior  Courts  as  to  the 
noo?ery  of  such  penalties. 

Lord  Kenyon,   Ch.  J. — The  accurate  discussion  which  this 
cue  has  received,  has  rendered  it  so  clear  as  to  remove  all  doubts 

(«)  &/i.  371.  (i)  1  Fmtr.  8.  (0  3  ^«v*  7^» 

(i)  t  Sira.  415.  .  («)  This  it  since  repealed  by  l%  G.  3.  c,  71. 

{/)  The  third  instaiioe  wu  not  mentioned.  (^ )  Anu,  3  vol.  443. 

VouIV.  -I  about 
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1790.       about  it.    This  action  is  brouglit  on  tlie  1  «X  1.  c.  22.  ^hich  m* 
poses  certain  penalties;  and  enacts  (by  the  46th  section)  that  tkb 


Mgaimii        penalties  shall  be  recovered  by  action  of  debt,  bill,  plaint,  informa- 
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tion,  or  otherwise,  in  any  of  his  Majesty^s  Courts  of  Record,  m 
which  suit  no  wager  of  law  or  essoign  shall  be  admitted.     Tdd;^- 
fore  this  action  may  undoubtedly  be  supported,  unless  the  juris^o- 
tion  of  this  Court  be  taken  away  by  the  subsequent  statute  of  the 
21  c7.  I.  c.  4.     Then  the  general  question  must  depend  on  the  c6n« 
struction  of  this  act  of  parliament.     But  some  preliminary  quci- 
lions  having  been  made,  they  may  be  first  disposed  o£     It  )m 
been  argued  that  the  21  Jl  1.  does  not  extend  to  acts  passed  su1>- 
sequent  to  it,  and  that  this  may  be  considered  as  an  action  broiignt 
on  a  subsequent  statute ;  the  I  J.  l,  c.  22.  having  elLpired  before 
the  21  c7.  1.  and  has  been  only  re-enacted  since  that  time;  but  ok 
this  point  I  have  not  entertained  a  doubt  from  the  beginnlni^. 
We  are  all  most  clearly  of  opinion  that  this  must  be  consijmd 
as  an  action  on  the  1  J»  1.  c.  22 ;  and  that  the  subsequent  taw8» 
which  have  continued  it  from  time  to  time,  all  give  effect  to  it  as 
an  act  made  in  the  reign  of  the  1  t7.  1 ;    therefore  all  the  casef 
which  decide  that  this  statute  of  tne  21  «7.  1.  prohibit  this  moSe 
of  proceeding,  will  apply  to  this  case,  as  iar  as  respects  the  i 
of  the  act  of  parliament,  provided  it  applies  to  it  in  other  res 
Another  objection  made  at  the  bar  was,  that  the  9  Ann.  c.  1 1.  nai 
inflicted  other  penalties  for  this  offence ;  and  that  because  a  isutt- 
mary  mode  of  proceeding  is  given  by  the  36  ^  97  sect,  of  that  W 
before  two  justices,  with  a  power  of  mitig^ttTng  tlie  penalties,  tB 
jurisdiction  of  this  Court  is  taken  away ;  for  which  the  case  of  Cms 
q.  t  V.  Knight  was  cited:  but  that  argument  is  totally  unfounded ; 
the  penalties  in  the  latter  statute  are  accumulative,  and  imposed 
with  a  different  view ;  and  this  statute  does  not  affect  to  repeal  tifc 
provisions  of  the  1  «7.  1.  c.  22.     It  was  not  pretended  In  £he  am 
cited  that  a  later  statute  necessarily  repealed  the  penalties  given  vj 
a  former  law ;  the  sole  question  there  depended  on  the  ccfnstruafi» 
of  two  different  sections  in  the  same  act  6f  parliament.     Thtshtf 
to  the  principal  question  in  the  case,  an  attentive  consideration  « 
the  words  of  21  «7.  1.  c.  4.  5.  1.  will  remove  all  ddutts  coiicerning  it; 
it  enacts  "  That  all  offences  against  any  penal  statute,  for  wniai 
**  any  common  informer  may  la^vfully  ground  any  popular  actioii» 
**  bill,  plaint,  suit,  or  information,  hefore justices  of  assize^  jUs0ces(f 
*•  Nisi  Priusj  or  gaol  delivery^  justices  of  oyer  and  temuncr^  cr 
^Justices  of  peace  in  their  sessions j  shall  be  commenced)  sued, 

<<  prosecuted, 
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^  6r  aniz^  &c  or  before  the  justices  of  peace  of  every  county,       agaUii 

**  city,  &C.  wherein  such  offences  shall  be  committed,  &c.  and 

^  not  ebc^^here^''  Su%      Thea   ths  act  of  ^parliament  does  not 

Uttelid  to   idl  proceeding  oh  penal  statutes ;    it  only  prohibits 

ihit  ffroc^edings  in  the  Cotnts  of  Westminster  in  idi  those  cases 

where  popular  actions,  bills,  plaints,  suits  or  informations,  might 

\iM  been  brougbt  in  tbe  inferior  Courts :  but  neither  df  those 

ttb^  df   proceeding,  to  recover  the  penalty  inflicted  by  the 

1  it  1.  €•  22^  is  giv^  by  tbe  50th  section  of  that  act ;    and 

fiki  clause  only  enable  justices  of  assize,  justices  of  peace,  &c. 

tijhin  th^  several  jtd-isdictions,  to  enquire  of  all  the  premises 

in  tbdr  sesaOttF,  leet  or  law-days,  and  to  hear,  trr  determine  iht 

Met.    Now  wlien  a  power  is  given  to  a  jurisdiction,  which  does 

lM  oiitfinalily  entertain  actions,  bills,  or  plaints,  and  that  pow«^ 

iioAtygenei^y  to  enquire  of,  hear,  and  determine  the  offence, 

ft  ikiDrt  be  tmdetstood  to  mean  by  the  common  law  mode  «f 

pitJoeedin^ ;    natoely,  by  indictment  or  presentment.      Tliere  is 

h>  pft^etence  to  say  that  an  action,  bill,  or  ]:^nt,  can,  by  the 

tmmioin  law,  be  brought  at  tlife  assizes,  tlie  ses^ons,  or  at  ceuite 

^     Tfarei^dfore    it    appears  tnost  cleu'ly  that  the  statute  91 

il.  c.  4*  bas  only  excluded  th^  jurisdiction  (^  the  superior 

vMoti  in  certain  enumerated  cases;   and,  as  this  is  not  one  4( 

AkM6  cases,  the  statute  21  J.  I.  does  not  apply  to  it     It  #ite 

ttgd^  that  the  21  X  I.  c.  4.  is  a  beneficial  law,  and  ought  to  be 

tsuended  as  lar  as  possible:  but  if  the  Legislature  had  thoughit 

^  they  Wodd  bave  extendi  the  benefit  of  it  to  i^  peiihl  Mh 

Wes  parsed  subsequent  to  it,  which  are  iitfinitely  more  numecdft 

VhQi  those  mad^  before  t!hat  time ;  and  I  think  it  is  more  bene- 

teUto  the  subject  that  his  cause  should  be  heard  and  detei^ained 

^llhe  superior  t^oui^ts  df  Record.     Then  several  cases  were  cJited 

k  the  ttaus  t6  shew  that  this  statute  restrained  the  proceedings  cfm 

d prior  penal  statutes  to  the  Courts  below:  but  all  those  case^ 

'*e%Uhded  on  statute  S  Sliz.  the  S9th  section  of  which  expressly 

f^  power  to  justices  of  oyer  and  terminer,  and  justices  <jS 

fc  ^ce,  tec  to  hear  and  determine  the  offences  contrary  to 

ftit  iltatute,  ds  well  by  indictment  as  by  infmnation^  action  ^ 

^,  ;df  %iU  of  tomplaint.    Ttiis  act,  having  ^en  an  action  4fi 

^^Gltkiir  3turisflii<tion8,  however  dissimihcr  it  is  lo  the  <yMnmoft 

^  tmeify^  "preAaifyihem  Ale  tneanin^  of  the  ^1  J.  1.  ^.  ^^t 

12  w4 
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1790.       and  to  what  cases  that  latter  statute  applies.     On  the  whole,  there- 
•"-■""^~"    fore,  considering  the  authorities  which  have  been  cited,  the  statute 

SbIPMAN  ^,.  11  n      t  r  -r  ii«* 

4igaii,a  .  of  the  5  Eliz.  c.  4.  and  that  of  the  21  J.  1.  c.  4.  I  am  clearly  of 
opinion,  that  the  latter  act  only  applies  to  those  cases  where 
proceedings  by  way  of  action,  bill,  plaint,  suit,  or  information 
may  be  commenced  in  the  inferior  Courts ;  and  consequently  that 
it  does  not  extend  to  the  present,  where  no  such  proceeding  can  be 
instituted. 

AsHHURST,  J. — It  is  a  clear  principle,  that  where  the  superior 
Courts  have  a  jurisdiction,  it  can  only  be  taken  from  them  by  the 
express  words  of  an  act  of  parliament,  or  by  necessary  implication. 
Here  it  is  admitted  that  an  action  might  be  maintained  in  tl|e 
superior  Courts  by  virtue  of  the  statute  on  which  this  action  is 
brought:  then  the  question  is,  Whether  that  jurisdiction  be  or  be 
not  taken  away  by  the  21  J.  1.  c.  4?    Now  the  meaning  of  that  act 
•  I  take  to  be  this :  That  where  the  superior  and  inferior  Courts  have 
a  concurrent  jurisdiction,  both  as  to  the  subject-matter  and  as  to  ike 
mode  of  proceedings  the  jurisdiction  of  the  former  is  taken  away.    And 
it  is  clear  that  in  this  case  the  statute  1  tJ.  I.e.  22.  did  not  give  to  the    ; 
inferior  Courts  a  concurrent  jurisdiction  with  the  superior  onesai    j 
io  the  mode  of  proceeding;  for  ift^did  not  give  to  the  informers^  j 
power  of  suing  for  the  penalty  in  the  inferior  Courts  by  action,  biQp  , 
plaint,  suit,  or  information.    Then  it  follows  that  the  21 «/.  1.  doei  1 
not  appl/  to  this  case;    for  it  appears  from  the  case  cited  fkcB  . 
Carthewy  that  that  statute  did  not  give  a  jurisdiction  to  inferior 
Courts  in  cases  where  they  had  none  before.     But  it  was  argued  thd  , 
the  21  «7.  1.  c.  4.  applies  to  this  case,  because  the  inferior  Courti 
•have  jurisdiction  over  this  subject-matter  in  some  mode  of  proceed^ 
.ing,   namely,   by  indictment,   and  that  that  statute  restrains  the 
proceedings  in  the  superior  Courts  where  the  informer  may  sue  bf 
am/  mode  in  the  inferior  Courts :  but  that  argument  militates  agaioil 
A  known  principle  of  law,  that  the  jurisdiction  of  the  superior  Courti    1 
is  not  to  be  taken  away  but  by  express  words,  or  by  necessaiy    ^ 
implication. 

BuLLES,  J. — It  is  DOW  too  late  to  say  that  the  statute  21  J.  1* 
gives  a  new  jurisdiction  to  the  inferior  Courts;  to  this  point  the 
case  in  Carthew  is  a  direct  authority;  but  it  has  been  argued 
that  though  it  give  no  new  jurisdiction,  yet  that,  it  repeals  M 
much  of  the  I  J.  U  c.  22.  as  gives  the  action^  and  leaves  the 
informer  to  sue  by  indictment:  but  that  is  directly  contrary  to 
the  case  cite<}  fiom  Carthew^  where  an  action^  similar  to  the  pre- 
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sent,  was  maintaiDed ;  and  this  yery  objection  was  over-ruled.  Then        1790. 
an  areument  was  drawn  from  the  preamble  of  the  21  J.  1.  which    "T  " 

o  *  ^  Shipman 

professes  to  be  an  act  <*  for  the  ease  of  the  subject;"  and  it  was  con-       agaiM^ 
tended.  That,  if  this  construction  were  put  upon  it,  it  would  only 
apply  to  two  or  three  statutes ;  and,  therefore,  that  the  intention  of 
the  legislature  would  be  frustrated :  but  as  the  words  of  the  en- 
tcdng  part  are  clear  and  positive,  we  cannot  have  recourse  to  the 
preamble  to  extend  the  construction  of  the  act*     Besides,  it  ap- 
pear! that  almost  all  the   cases  which   existed  previous  to  the 
21  J.  L  and  which  must  be  taken  as  the  foundation  of  that  statute, 
were  proceedings  on  the  5  Eliz.  c.  4.     Now,  if  there  were  many 
acdoDs  on  that  statute,  that  alone  might  have  been  considered  as 
t  nfficient  grievance  to  induce  the  legislature  to  remedy  it,  by 
reilraiiiing  the  proceedings  to  the  inferior  Courts,  in  cases  where 
thoie  Courts  bad  jurisdiction.'   Therefore,    it  seems  to  me  that 
the  troe  meaning  of  the  statute  is  this :  That  wherever,  by  any  act 
then  10  £>rce,  the  informer  might  have  sued  by  action,  bill,  plaint, 
ntf  or  information,    in   the   inferior  Courts  as  well  as  in  the 
Courts  at  Westminster^  he  is  confined  to  sue  in  the  former;  but, 
«  that  statute  gives  no  new  jurisdiction  to  the  inferior  Courts, 
Ae  party  may  stiU  sue  in  the  Courts  at  Westminster  for  all  those 
parities  which  could  not,  before  the  passing  of  that  statute,  have 
bees  recovered  in  the  inferior  ones. 

Grose,  J. — The  words  of  the  21  Jac.  1.  c.  4.  are  strong  in  &^ 
10V  of  the  construction  which  has  been  put  upon  them ;  but,  if 
dicy  were  doubtful,  the  cases  which  have  been  determined  upon 
thtt  subject  are  decisive:  for  in  all  of  them,  in  which  it  has  been 
kMen,  that  the  21  Jac.  1.  restrains  the  proceedings  to  the  inferior 
Courts,  those  Courts  had  an  express  jurisdiction.  That  this  is  the 
true  construction  also  appears  from  other  statutes,  in  which  the 
Lepslature  has  expressly  given  to  inferior  jurisdictions  a  power  to 
teibate  the  penalties.  On  the  whole,  I  am  clearly  of  opinion, 
Alt  in  this  case^  the  informer  could  not  have  recovered  the  penalty 
bjr  action,  bill,  plaint,  suit,  or  information  in  the  inferior  Courts, 
bjr  virtue  of  the  1  Jm.  I.e.  22:  that  it  was  not  the  intention  of  the 
UgUature,  in  passing  the  21  Jac.  1.  c.  4.  to  give  such  a  jurisdic- 
tioBs  and  that  that  statute  is  only  applicable  to  cases  where,  be- 
&n  that  time,  the  penalty  might  have  been  recovered  in  the  in- 
fcrior  as  well  as  the  superior  Courts  by  action,  bill,  pilaint,  suit,  or 
infamuition. 

Rule  discharged. 
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Nov.  soth. 

Plaintiff  can- 
not Mgn  judg- 
ment for  want 
of  a  plea,  till 
the  expiration 
of  24  boors  af- 
ter demand  of 
•  plea,  whether 
the  time  for 
pleading  be  or 
be  not  rx})ired 
when  such  de- 
mand is  made* 


Bowles  and  Another  against  Edwards. 

/^N  a  motion  to  set  aside  the  interlocutory  judgment  for  iwre^ 
^^^  gularity,  the  &Gt8  appeared  to  be  these:  After  the  time  iat 
pleading  expired,  the  plaintiff  served  the  defendant  with  a  role  to 
plead;  and  within  iweuty-faur  iours  afterwards,  signed  jadgmoil 
for  want  of  a  fieau 

Manyaty  in  support  of  the  rale,  insisted,  that  this  was  inri^giH 
lar;  for  that  the  defendant  had  twen^-four  hours  after  deHiaii4 
of  a  plea,  in  which  to  deliver  his  plea;  and  he  cited  Dtfchg  t. 
Burgoyne  (a),  where  this  point  was  ruled. 

Walton,  contra,  said.  That  it  did  Aot  appear  in  the  case  oiled 
that  the  time  for  pleading  had  expired  before  the  demand  of  the 
plea;  and  that  therefore  it  was  distinguiababk  ftom  the  pictent 
But 

TTie  Court  held.  That  there  was  no  di&rence  in  this  respect 
between  that  case  and  this;  for  that,  at  all  events,  the  plaintiff 
cannot  sign  judgment  till  the  expiration  of  twenty-four  houn  after 
the  demand  of  a  plea;  and  they  made  the 

Ruk  absolute  (^ 

(«)  Ante,  I  v«L  454. 

(i)  A  demand  of  a  plot  acj  be  made  at  iie  Hm  of  dalinnng  the  dedaratioa. 
Churchwardens  o££dmcmi§M  v.  OsUnUf  post*  6  toL  6$9. 


Nov,  17th. 

A  husband  is 
not  bound  to 
maintain  h» 
wife's  child  by 
a  former  hu^ 
band. 
[3  S^'  X. 
4  £ait,  76.] 


TuBB  and  Others  against  Harrison  and  Another. 

npHIS  was  an  action  on  a  covenant;  in  whidi  the  defendants, 

were  &ther  and  son,  after  reciting  that  differences  had 
between  the  son  and  his  w)fe,  and  that  th^y  had  agreed  to  li^^^fl 
S€$)arate,  covenanted  to  the  plaintil^  to  pay  the  wife  an  eMxxai^ 
of  I^OL  a  year,  and  to  pay  all  the  d^ts  contracted  by  her 
her  husband  was  hy  law  liable  to  pay.     The  breaches  assigqed 
(amongst  others)  that  the  wife  had  then  contracted  a  debt  of  $€ff 
16s.  dd.    to  J.  Brightork,   for  necessary  board  and  lodgix^g,  a^fl 
other  necessaries,  and  for  money  paid  and  laid  out  for  n^oessaiiff 
for  Mrs.  Harrison  and  one  John  Perrtn,  her  infant  soahy  a  Jon¥^ 
husbasidj  at  her  request     On  the  trial  of  this  cause  before  Lp|4 
Kenyan^  at  GuUdhaU,  it  was  agreedi  Hat  the  plaintiffi  shoidd  t^% 
verdict  for  150/.;  and  that  it  should  be  referred  to  an  artntratory  tl^ 
tal(e  an  account  of  the  particulars  of  the  several  demands,  so  that  tbe 
same  might  be  stated  to  this  Ck)ttrty  stttgect  to  their  opinion  and  di* 

xecto 
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fectV>P  <>P  ^^  9P?,?1^?!^S  9^  ^'[^  ?^y^'^?P^  "^  ^'^^  d^^  of  separit-        1 790. 
tion,  wher^o  the  action  was  brougJ;it,  and  whereby  the  defendants    ' 

covenanted  to  p^y  all  the  debts  contracted  by  Sarah  Harrison^  the       agahUt 

wife,  which  her  husband  was  by  law  liable  to  pay.     The  account       '*^*"ow- 

beip^  noy(  4eliyejred  iuy  it  appeared  that  several  of  the  items  were 

t^Uie  maint^nan^c^  of  her  infant  son  by  a  former  husband. 

Tlis  matt^  was  shortly  spoken  to  at  the  bar;  and  the  case  p( 

^exY»  lifundenj  a?  repprte<^  in  |  Stra.  190,  was  relied  on;  where 

it  was  heJdf  that  a  husband  was  not  bound  to  maintain  his  wife's 

W^^l99^'    but  it  not  appearing  from  the  statement  of  that  case, 

fi^^  in  Siratfge  or  in  Bunij  whether  or  not  the  wife  were  alive  at 

(]^  tiin^,  the  Court  took  time  to  cpnsider  of  the  point;  and  on  a 

«{ib^^uept  day, 

Lqr^  Kenyok,  Ch.  J.  said,  That  he  had  seen  a  copy  of  the 

Q^^  in  ^y«  Munday  {a\  takep  from  the  records  of  tlie  Court; 

Ijjr  ^cb  it  clearly  appeared  that  the  wife  trns  alive  {b)  when  the 

prd^r  was  made.     The  Court  in  that  case  reversed  the  order  of 

mainteniince,  on  the  ground  that  the  statute  of  Elizabeth  (c)  only 

e^^tfods  to  natural  relations.     Therefore,  on  the  authority  of  that 

ca«e  ((Q,  "sfe  are  of  opinion  that  the  husband  is  not  liable  for  the 

e^Pjcpses  of  maintaining  the  wife's  child  by  the  former  husband; 

ipdi  consequently,  that  those  articles  in  the  account  must  be  dis- 

aUowed. 

(«)  His  JLordship  also  observed.  That  the  name  of  that  case  was  Munday  ;  and  not  Mundci 
«Rpone4iii5/r. 
(f)  And  so  it  aj>pean  by  the  report  of  the  ume  case  in  Fort,  303. 
W  43  EL  c.%,t.y. 

(i)  Tbe  Older  of  maintenance  in  J?.  v.  Betioire,  %  Lord  Raym,  14549  was  also  quashed  on 
Aeiwliorityof  ^.  v.  Munday, 


fix  MoBANPA  and  .Qthex^  dgaitffit  Dujjjin  and  Others.       /^•"'ji 

^pHJ^  nllWti^   h&yipg  taken  out  a  cajpias  ad  satisfaciendum  if  the  sheriff  ap- 
.    agajnj^t  tJbe  ^l^fendants,  s€;n,t  it  to  Painter^  their  agent  in  Corn*  bSiiff  at'^the" 
^  jfjio  ,fq?^lied  to  t^ie  sheriff  for  a  warrant  on  it,  directed  to  his  jjjlljlt^^j^t^^f 
^  plpV^  9^}gS^g  ^  a  reason  for  not  making  application  to  the  cannot  rule  the 
Qjgd^-fhf^riS^  ia  the  usual  mode,  that  the  latter  was  concerned  as  the  writ, 
^tfftxbey  for  ojue  of  the  defendants.    The  sl^eriff,  'after  making  seve-  [8  T.  R.  505.] 
^  .Sh^eqtiqf^,  ^t  length  j^ranted  a  warrant  to  Rogers^  Painter^s 
^f^     fffffikii^  was  arrested  upon  this  ivarrant,  and  escaped; 
%f;i^pp(^  ^e  plain^  qbtained  a  rule  i^^ainst  the  sheriff  to  return 

*^  f 4^?  y^fi^*  ^? ..  .-- 

Bwrrot^h 
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1790*  Burrough  now  moved  to  set  aside,  insisting  that  the  plaintifTs  ha< 

"    no  riffht  to  call  for  a  return  of  the  writ*  as  the  sheriff  had  irrantec 

D£  MO&ANDA      -  "  .    -    ,      .,._,  -      .  .       _  ^        , 

agaimst       the  Warrant  to  a  special  bailin,  at  their  particalar  request,  and  o 
oNKiN.      ^^  nomination. 

Marryat  opposed  this  motion,  in  the  first  instance,  on  severa 
grouiids:  First,  as  the  attorney  for  the  plaintiffs  gave  Painter 
their  agent,  no  special  directions  with  regard  to  the  execution  o 
the  writ.  Painter  exceeded  his  authority ;  and  the  plaintifis  are  no 
bound  by  it.  In  Yates  v.  Frecleton,  DotigL  600.  payment  of  th< 
debt  to  the  agent  in  the  country  was  held  not  to  be  a  payment  tc 
the  plaintiff:  but  even  if  the  agent  in  the  country  could  bind  th< 
principal  by  such  an  act  as  the  present,  yet  the  sheriff  was  not 
obliged  to  constitute  a  special  bailiff:  but,  having  done  so,  he  is 
bound  to  return  the  writ;  and  he  has  his  remedy  over  against 
Painter.  Atterton  v.  Harwood,  1  Eo.  Ahr.  98;  and  4  Bac.  Abr. 
442.  At  all  events,  the  sheriff  ought  to  return  these  facts  on  the 
writ,  if  he  be  advised  that  they  constitute  a  defence,  in  order  that 
the  question  may  be  solemnly  determined. 

Lord  Kenton,  Ch.  J. — The  rule  which  has  been  obtained, 
to  require  the  sheriff  to  return  the  writ,  cannot  be  supported* 
The  plaintifis  say.  That  because  the  bailiff,  nominated  by  them 
and  at  their  special  request,  has  misconducted  himself,  the  sheriff 
shall  be  answerable  for  his  misconduct;  but  it  seems  to  me  that  it 
was  a  groundless  application.  The  cases  cited  are  not  applicable 
to<the  present.  The  question  in  Yates  v.  FrecUton  was.  Whether 
or  not  the  agent  were  authorized  to  receive  the  debt?  —  and 
the  Court  very  properly  determined  that  he  exceeded  the  power 
given  to  him:  but  here  the  agent  was  empowered  to  put  the 
'  writ  in  force,  which  certainly  includes  the  form  and  mode  of 
executing  it 

BuLLER,  J.  —  The  plaintifiis  have  acted  wrong  throughout 
In  the  first  place,  the  application  to  the  sheriff  was  out  of  the 
ordinary  course  of  business:  he  is  ignorant  of  the  forms  of  the 
office;  and  though  he  be  responsible  for  the  acts  of  his  under- 
sheriff,  yet  this  kind  of  business  is  entirely  conducted  by  the 
under-sheriff.  The  application  too  was  for  a  favour:  it  was  to 
indulge  the  plaintifis  with  the  nomination  of  their  own  bailifi^ 
who  perhaps  suffered  the  party  to  escape,  in  order  to  charge 
the  sheriff:  and  now  the  plaintifis  contend.  That  by  this  con- 
trivance^ they  are  entitled  to  maintain  an  action  against  the 
sheriff  for  the  purpose  of  driving  him  to  bring  another  action 
against  their  own  agent;    but  this  question  does  not  arise  now 

3  for 


DVMKIN. 
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for  the  first  time:   it  has  been  repeatedly  held,  That  if  a  special       1790. 

bailiff  be  appointed  on  the  nomination  of  the  plaintiff,  the  latter  ^"T " 

most  take  the  consequence  of  the  acts  of  the  former.     The  Court        against 
has  considered  them  as  the  acts  of  the  plaintiff  himself;  and  has 
refbsed  to  call  on  the  sheriff  to  return  the  writ  in  such  cases. 

Rule  absolute  (a).  - 

(f)  Tbenne  poiDt  was  dttcnniiied  in  HaauUon  v.  Dalzul^  C,  B.  Hil,  1774.  a  Slat,  952; 
mi'm LaAnU*  ▼.  Fatmon,  M,  30  G,  3.  JB.R*  [But  if  he  do  return  it,  he  is  liabk  upon 
iLS  £1^.591.] 


NuTT  against  Verney  and  Others. 

TXIOOD  moved  to  discharge  the  defendant  Verney  out  of  custody,  The  Court  will 
on  filmg  common  bail,  upon  the  affidavits  of  his  physician  t^e^wif  out 
tndhiskeeper.  that  he  was  insane  at  the  time  of  the  arrest:  and  he  jf.  custody  on 

.t   X  "'*°8  common 

•aid  that  this  was  different  from  the  case  of  Kemot  v.  Norman  (a);  bail,  on  the 
for  there  the  defendant  became  insane  after  the  arrest ;  and,  -there-  l^^bane  tt  ^ 
fore,  as  the  arrest  was  legal  at  first,  the  Court  might,   on  that  J^"*  ^^^ 
account,  have  refused  to  interfere :  but 

Per  Curiam.     We  cannot  interfere  in  this  case  any  mofe  than 
in  the  other. 

Rule  refused. 

(«)  Ante,  1  vol.  39a 


Bennet  against  Nichols. 

/^N  a  motion  to  set  aside  a  Jleri  /adas,  on  the  ground  of  irre-  A  defendant 

gularity,  the  only  question  was,  How  many  days  were  allowed  dlys^er  finil 
to  a  defendant  to  put  in  bail  in  error  ?    The  judgment  was  signed  J"^s»«?«  to  p« 

___  ID  Dul  in  crriNT* 

<nia  lf(?fu/ay,  and  execution  taken  out  on  the  Friday  following. 

The  Court  (after  consulting  with  the  Master)  said.  That  he  had 
fair  clear  days  (a);  and  that  the  plaintiff  in  this  case  was  not  entitled 
tosoe  out  execution  till  the  Saturday:  and  they  made  the 

Rule  absolute  for  setting  aside  the  execution. 

Burrough  in  support  of  the  rule.    Mingm/,  contra. 

(«)  Vid.  Japu  Y»  AVxMi  ante,  z  vol.  A79. 


LovK- 


^^  Lovelock,  on  the  Demisj^  of  Norris,  against 

^'^^'  Pancaster. 

The  Court  wui     TljfORGAN  obtained  a  rule  to  shew  cause  why  a  rule,  to  penn 
permit  t  deriscc,  J.  E.  Waighty  a  devisee  in  trust,  to  defend  as  landlord  und  < 

not  having  been  _,  iiiii*iit 

in  pocsasion,to   M  Qj^*  %*  c  19.  s.  18.,  saouid  nf^  be  discb^gep,  on  the  ^uthora 

^«tii^;  ^»  »«y^  d«^i»i^«  i»  *«  M  Term  ^^a). 

under  n  G. ».        Bwrrough  HOW  shewed  cause,  observing,  That  in  the  former  d 

termination,  the  person  who  wished  to  defend  was  the  cestui  ot 

ti-iist  /  and  that  it  could  not  therefore  govern  the  present  case.     H 

said,  this  wa^  |t  ptrpng^r  ca^  ^bi^  t^i^  of  a  Iprd   claiming  b 

escheat  i  because  the  devisee  could  always  distrain  on  the  tenant 

even  before  the  statute  of  Anne :  and  in  Fairclaim  v.  Shamtitle  (h^ 

Lord  Mansfield  said,  **  If  the  heir  had  refused  [to  permit  the  Ior« 

**  to  defend],  the  Court  would  have  admitted  the  lord  to  defend." 

Lord  Kenyon,  Ch.  J.  asked  Morgan^  Whether  he  would  conseiB- 
to  try  it  in  an  issue  devisavit  vel  non ;  and  on  his  refusal. 

The  Court  Discharged  Mr.  Morgan^s  rule. 

(4)  Ante,  J  voL  783. — iV«««.    There  it  a  vomtStt  in  that  case :  the  application  to  dcftnc 
wai  there  made  by  the  ceani  fat  tma. 
(i)  3  JBmrr.  1303. 


The  King  agaimt  Tuoi^a&  Amery  (a). 
The  Sjame  agahist  John  Monk. 

npHE  judgments  in  these  c^s  were  reversed  in  the  House  o; 
Lords,  Jpril  20th,  1790. 

(a)  Vide  %  voL  515. 


TME  JLVD  OF  MICHAELMAS  TERM. 


CASES 


ARGUED  AND  DETERMINED 

COURT  OF  KING'S  3ENCH, 

IN 

Hilary  Term, 

In  the  Thirty-first  Yew  of  ihe  V,e\ff^  of  Georqjc  III. 


MiTCifpLL  against  Oldfield.  Il'i^ 


^•%iAm 


IJi  tbi^  ap^pn  the  plfdntjff  recovered  ^  judgipept  against  ^  ^e-  1^  f^* 

tsRd^nt  fpr  IS2L  105. :  bpt  the  defendant,  having  also  recovered  c.  ncof^ 
in  another  action  agi^inst  this  plainti^  and  another,  obtained  a  ^^  Oouit 
fide  \o  shew  cause  why  tb^  debt  and  costs  in  the  latter  should  not  ^"^  po^t  ^« 

u  «•  .  1       •    J  '       \       n  .  on  motion  to 

be  set  off  against  the  judgment  m  tbe  former  action;  sugges^g  setoff  the  da- 
(WlQg  pther  r^sons)  that  Mitchell  had  abscpnded.  ha^recorered  ' 

^axrcrqfl  now  shewed  on  behalf  of  MiichelPs  attorney  in  the  first  ^^^f^jt 
tftiod;  pontendii^g}  That  as  he  was  not  concerned  as  an  attorney  on  hisunder- 
^  the  other  action,  he  had  a  lien  for  his  costs  on  the  judgpient  bill  of  A't  at- 
obtwd  by  his  client.  He  also  hinted,  that  perhaps  the  Court  2!^7«ion** 
▼ould  not  interfere  at  all  in  this  case,  inasmuch  as  one  debt  was  •*»*W  ^  «*t«- 
^c  to  the  plaintiff  alone ;  jivhereas  the  other  was  the  joint  debt  of  a  lien  on  the 
^epiaidtiff  and  another  to  the  defendant:  and  he  observed,  that  {2?^^^^^ 
this  wgg  aot  such  a  debt  as  could  be  set  off  under  the  statute.  But    t*  J-  ^  ^* 

J  3  EMt,  149. 

M)vd  KfiiTK-oN,  Ch.  J.  s^d.  That  this  did  not  depend  on  the  ^Tatmt.^^.] 
^^stotes  of  set-off;  but  on  the  general  jurisdiction  of  the  Court 
^^  the  suitors  in  it :  that  it  was  an  equitable  part  of  their  ju- 
™iction,  and  had  been  frequently  exercised:  but  as  to  the 
<ther  point,  be  observed,  That  the  attomies  and  solicitors  of 
tl^e  different  Courts  have  a  lien  on  all  papers  in  their  ha^dSf 
■■d  judgisents  recovexed,  &r  their  costs:  that  in  the  Court  of 
^^ancery  they  were  permitted  to  retain  title  deeds  for  that 
pupose  (a);    and  he  thought  it  right  that  the  attorney  in  this 

Xa)  Vide  ante|  3  vol.  S7i. 

case 


lU 
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1791. 


Mjtcbbll 
agmhut 

Oldwizlo, 


case  should  be  satisfied  for  his  costs  hsforc  the  defendant  was  allowed 
to  make  the  set-off. 

BuLLER)  J. — Though  this  Court  have  said,  That  they  will  not. 
interfere  on    behalf   of   tlie   attorney,   and   prevent  the  plalntifP* 
settling  his  own  cause  without  first  paying  the  attorney's  bill  (a)  yet: 
when  the  adverse  party,  against  whom  a  judgment  has  been  ob^ 
tained,  applies  to  get  rid  of  that  judgment,  the  Court  will  take  care 
that  the  attorney's  bill  is  satisfied. 

The  Court  made  the  rule  absolute,  on  the  defendant's  undertaking 
to  pay  the  attorney's  bill,  and  on  his  entering  a  remittitur  In  the 
cause  in  which  this  defendant  was  plaintiff  (i). 

(a)  Vid.  ffTUhr.  HtU^  Dmtgl.  126 ;  and  Grifim  v.  EyUt^  ff,  Bl,  Rep.  C.  B.  I2i. 
(A)  See  Read  ▼.  Dmpptr,  pott.  6  voL  361  ;  and  RattdU  r.  Fwlier^  post.  6  vol.  456. 


Wtimesda 


tArv, 
6th. 


Ex  Parte  Williams. 


The  Court  wiU  f^IBBS  moved  that  an  attorney's  bill  for  fees,  all  of  which  were 

not  refer  an  at-    \JT    ,        -  .  .     - 

tomey't  ImII  to  due  for  Carrying  on  a  prosecution  by  indictment  at  the  quarter 

tbe^ku^oeat  be   Sessions,  should  be  referred  to  the  Master  to  be  taxed.     But 
done  at  the  j^g  Cowrt  (after  being  informed  by  the  Master  that,  in  point 

sions  {i),  of  fact,  such  a  reference  {a)  had  never  been  made  before)  said, 

^«rf  bedooe       That  they  could  not  interfere^  the  whole  of  the  business  having 
'"^  been  carried  on  in  the  inferior  Court :  but  that,  if  any  part  (J)  of 

the  attorney's  demand  had  arisen  from  the  conduct  of  business  in 
this  Court,  they  would  have  referred  the  whole  bill. 

Rule  refused  (c). 

{«)  llie  1  Ge0*  %•  e.  aj.  «.  23.  (after  enacting  that  no  attorney  shall  bring  any  action  on 
hb  bill  until  it  has  been  delivered  a  month)  proceeds  thus :  **  And  upon  application  of  the 
"  party  chargeable  by  such  bill,  or  of  any  other  person  in  that  behalf  authorized,  unto  the 
"  Lord  Chancellor,  or  the  Master  of  the  Rolls,  or  unto  any  of  the  Courts  pfbresaid,  tr  amf* 
'*  a  JmJjgt  or  harom  •/  amy  •/  the  taU  Camrts  mpeetivdj^  im  mhkh  Hft  htuimgu  emtJatMid  im  smcB 
**  Ml  «r  the  greaUa  part  thtr»f  im  ammai  or  valiu^  siali  have  Seen  tramsaetei^  they  may  r^er 
the  hUi  tsTc.  ta  he  taxed. 

(li)  Vid.  DongL  189,  n.  S.  P. ;  and  fFmier  ▼.  Payme^  posL  6  voL  645. 

(0  f^ttliams  ▼.  Jaeksmy  Bil  30  Cea,  3.  B.  R.  S.  P.  Stephemfm  v.  TayUr  and  Another, 
Terk  Summer  Assises,  17S6,  ear.  Btdler,  J.  An  action  was  brought  for  business  done  by  the 
plaintiff  as  an  attorney,  in  conducting  a  prosecution  at  the  quarter  sessions  for  the  defendant. 
Mo  bill  was  delivered. .  Bolter,  J.  was  of  opinion.  That  by  %  Ge9,  i.  which  requires  an  attor- 
ney to  ddtrer  his  bill,  it  was  not  necessary  to  do  so  for  business  done  at  the  sessions ;  tb* 
statute  only  prescribing  it  m  case  of  business  done  in  a  Court  of  Record,  wherein  attomies  art 
admissible  and  sworn. 

(1/)  But  this  caie  was  afterwards  0¥er-niled,  post  496.  See  ilso  Ciarhi  v.  Damvmit  post. 
5  ToL  694. 
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The  Kino  against  Field  (the  Rector)  and  Others,  The 
Churchwardens  of  the  United  Parishes  of  St.  Ann,  St     ^^' 
Agnes,  and  Zachart. 

npHIS  was  a  rule  calling  on  the  defendants  to  shew  cause  why  a  Mandtrntt  to . 
^  fumdamus  should  not  issue,  commanding  them  to  grant  their  ^|[^biAw 
certificate  to  the  bishop  of  the  election  of  Mr.  LoDe  to  the  lecture-  the  election  of  a 
ihip  of  this  parish,  in  order  that  the  bishop  might  license  him.     It  there  being  no  * 
iCTeared,  that  at  the  election  to  this  office,  which  is  made  by  ballot  jj^f^^^ 
by  the  parishioners  paying  scot  and  lot,  and  not  receiving  alms  from  ^^l  ^  J*r  *^* 
the  perish,  157  names  were  put  into  the  glass,  79  of  which  were  for  the  rector's  coo- 
Mr.  Bote^  and  78  for  Mr.  Lofoe :  but  only  1 56  were  taken  out ;  78  [^^  bei4 
for  each  candidate :  but  that  two  ofBos^s  voters  t^ere  not  qualified.  P"**  «»tof  the 

i_  J  1  ^      .        '  poornta. 

by  not  paying  scot  and  lot.  It  also  appeared,  that  there  was  no  en- 
dowment for  the  lecturer,  but  that  he  received  a  certain  sum  from 
the  pariah  officers  out  of  the  money  raised  by  the  poor  rates. 

Uingajf  now  shewed  cause ;  and  relied  on  the  authority  of  R.  v. 
the  Bishop  of  Jjondon  (a)^  to  shew  that  the  rector  could  not  be 
compelled  to  consent  to  the  election,  the  lecturer  being  supported 
by  Toluntary  contributions,  and  there  beiog  no  immemorial  custom 
todect  without  his  consent. 

Adam^  in  support  of  the  rule,  said,  that  this  case  was  distinguish- 
able firom  the  one  cited,  that  being  a  contest  between  the  parishion- 
^  and  the  rector,  whereas  this  was  between  the  two  candidates ; 
^dbe  observed,  that  this  application  was  merely  for  the  purpose  of 
Pitting  the  question  into  a  course  of  investigation,  who  had  the  ma- 
J<*n^of  1^1  votes. 

^^  Kenyon,  Ch.  J. — This  is  an  application  for  a  writ  of  man" 
^^>iKs>  in  order  to  enable  the  party  applying  to  establish  his  right  to 
^^permanent  interest ;  but  it  now  appears,  that  the  object  of  con- 
ation is  not  an  interest  of  that  nature.  I  readily  subscribe  to  the 
^'Phiionof  Lord  Mansfield^  in  the  case  cited,  that  no  person  can  use 
^pnlpit  without  the  rector's  consent,  unless  there  be  an  immemorial 
custom  for  it :  where  there  is  such  a  custom,  it  is  binding  on  the  rec- 
tor, as  it  supposes  a  consideration  to  him.  In  such  a  case  the  right 
<^the  lecturer  partially  supersedes  the  right  of  the  rector.  But  in  the 
P^csoDt  case  there  is  no  such  custom,  and  the  emoluments  are  not 
P^nnanent :  they  depend  on  voluntary  contributions,  being  taken  < 

(«)  Ante,  I  YoL  Jji. 

•Ut 


The  Kino 


lft)r.  oat  of  the  poor  rates,  and  have  commenced  within  the  time  of  lega 
memory;  there  is,  thereforei  no  right  stated  in  the  party  wbtch  eM 

.  ^ be  the  subject  of  l^al  contention. 

^^^  BuLLER,  i. — It  was  incumbent  on  the  party  making  this  a{ 

plication  to  shew  that  he  has  a  right  to  obtain  a  certificate  from  th 
rector  and  churchwardens  of  his  having  been  elected  lecturer 
out  it  now  turns  out  that  there  is  no  such  office  in  this  pariah  i 
point  of  Iftw,  and,  thlsrefore,  the  party  applying  cannot  be  electe 

to  It. 

Rule  discharged. 


)MAf^  iThe  ICiNG  against  £.  Topham. 

A  *  '(DcfMit  ^1^^^  'd^fenclaVit  Was  indicted  for  a  libel,  reflecting  on  the  memoi 
for  pubiitbing  •*•  of  the  Tafe  Ekrl  Cdaiper ;  on  the  trial  of  which,  before  Mr.  Ju 
Rflecdng  on  the  tide  AuUeTj  the  'defehdanl  was  found  guilty.  The  indictment  chai]| 
&aS^im,  not  ^9  ^^^^  ^*  '^^  dfefOTdarit,  being  a  person  of  a  wicked  and  malicioc 


that  it  <i  dfspbfiStion,  and  wickedly  and  maliciously  contriving,  attd  intend 
«ktign  to  bring  ^  ihg  to  Tnji^r^  'd^fatile,  disgrace,  and  viKfy  the  memory,  reputatioc 
SS^rfthSd^  ^*  AAd^rfMifcter,  ot  XSeorge  Nassau  Uaveting,  lEarl  Cawper,  the: 
coMd,  and  to     cf  delfeft^,  and  to  caiflle  it  Ito  be  believed  that  the  said  Earl,  in  hi 

ttur  up  the  ba- 

tredof  the  King's  «  lifetime,  was  a  person  of  a  vicious  and  depraved  mind  and  diqpo 
^^^^^dl^^.  <^*  *li1ti6tt,  and  destitute  of  filial  duty  and  affection,  atid  of  all  honour 
^  ^'^"^  ^  Mb  and  tirtUoiis  sentiments  Irhd  incIinaUons ;  and  that  the  sai< 
thepeace,cannot  ^  £&Vl  htA  led  a  Wicked  and  profligate  course  6f  life,  and  had  ad 
PtoofS^tthe  *^^  iiCtJbd  hi&iself  to  the  practice  and  use  of  the  most  criminial  ai^ 
wJ^be**""*'  ^  tninanly  vices  and  debaucheries,  on,  &c.  at,  &c  with  foltee  an< 
stamp-office  for    «<  arms,  wickedly,  maliciously,  and  unlawfully,  did  print  and  t>ul] 

thedudeson  the  -••..-  .-  •«  •  .     /■         i        i  i.  i     •■     .  . 

adyertisementsin  '*  u^b,  altld  cause  to  DC  pmmd  and  piublishcd,  in  a  certain  newspi 
h^3^iSj  "  P^  called  *  the  tVtfrld,'  ascertain  felse,  scandalous,  and  malidot 
applied  at  the      «  Ube]^  of  and  concerning  the  said  lEarl  C&wperj"  &c.     The  ihdid 

stanpKjffice  le*  ^ 

specungthe-du-  lneht  ffaen'^t  fonh  the  publication  with  proper  innuendos;  and  J 

tSthVis  the"    cJOlidfid^^j  "  To  the  gi<eat  disgrace  and  scandal  of  the  memory,  te 

^^P^u  dt      *'  i^iititidn,  and  cliaracter,  of  the  said  G.  Earl  Ccmper ;  in  con 

Fm,%,  ^<  tfehlpt,  fee:  to  the  evil  example,  &c.^:  and  against  the  peace,^ 

&c.     Xrtjie  was  obtained  in  last  )il[ickaelmas  Term,  to  shew  causi 

lather  "^hy  a  ne^  trial  should  not  be  granted,  or  why  the  judgmen 

stiould  not  be  arrested. 

jBrskinef  ChamHrej  'G'drr&Wj  and  Martin^  ^ewed  cause  agains 

the  rule ; ,  and  Mingay^  Graham^  and  Conste^  supported  it.     Thes* 

questions  were  argued  vet^  intich   at  length  on  general   prin 

S  ciples 
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(Ul^es;  and  i&c  principal  cas^  cit^  in  support  of  tlte  ihAiXdiiAt       l^dL 
wiw  that  in  5  Cb.  125.  de  libettisjafkosts.  ' 


7%e'CSurt  took  time  to  consider  of  tlie  questions;  ^d  116W  ^p^ 

Lonrd  feENYON,  Ct.  J.  delivered  the  opinion  ot  the  Court.  ToraAn. 

liUs  was  iiii  rndic'tmeht  for  a  libel,  tridd  hefdtk  idy  bfoUier  AtBUr^ 
wtib  I^  to  the  consideration  of  'tlie  ^xity  the  two  question's  whlic^ 
g^eiUTy  arise  on  ttiese  trials;  namely,   Whether  the  def^d^t 
weare  or  were  hbt'the  publisher?  and  Whether  the  inndendds  Welfe 
made  out? — and  £he  jury  found  the  defendant  ^ilty.     An  a^plfcib- 
^Uon  was  made  in  the  last  Term  for  a  hew  trial,  6t  to  aireH  thb 
judgment.    The  grounds  for  the  former  were,  that  another  ^li^cih 
fthciidd  have  been  len  to  the  jury,  namely,  Wliethier  this  paper  were 
puUEihed  m  ttie  spirit  of  a  biographer,  or  ^ith  a  malicious  inten- 
tion to  oefiime  and  idfity  the  character  of  Lord  Camper  ?  Of  the 
ont  qneaStidn  which  life  jiiry  determined.  Whether  the  defehdah't 
Were  or  were  not  the  pAblislier  ?  there  can  be  rib  doubt  whate^^elr ; 
«ie  evidence  was  jc^erfectly  satTslactory.     It  iiras  pfoted  that  fhe 
k^iii^  wks  sold  at  Vhe  Office;  that  the  defendant,  as  proprietor  of 
^^]^i(ier,  had  given  a  bond  to  the  iStamp-Oifice,  pursoant  to  thb 
2S  GSfo.  3.  c.  'iO.  5.  ID.  for  securing  tlie  duties  oil  the  advertS^ 
«ai6:  a6d  that  he  had  from  time  \6  tfme  applied  to  tlie  Stkftfp- 
Oice  '/&pecting  the  duties  oh  the  paper.    It  is  impois'sible  flierefoife 
^  by  l^t  Ifliis  was  h6t  strOiig  evidence  to  be  left  to  the  jury  to  fehew 
ttil  te  "Was  the  publisher.    Then  it  wiais  asked  at  the  bar.  Shall  every 
po*Jii  who  is  a  'proprief or  of  a  paiper,  as  a  feme  covert,  ain  iiirfant,  or 
^  tr&^,  Be  knswera'ble  criminally  for  the  acts  of  the  agisnt,  in  in- 
"WlingTibendus  matter  fn  'the  paper?  To  that  question  it  Issuftdent 
'*)  answ«-,  'jitAt  this  is  'rii)t  6rie  of  those  chses.    l^his  wits  tihe  caSe  of 
^  aSoft ;  Shd  ^Ts  tiiiqii^ionably  Viras  pi'd{)er  evldcftice  to  the  jury, 
^  K^ve  d^Wh  '{he  dnly  coiiclu^ion  which,  in  the  discharge  of 
'ftw  ftafy  to  th^mSselvei  and  the  public,  thiey  cdiild  draw.     Then 
It  li^  argtiefl,  thiit,  eveh  ilupposing  there  "wiEis  sumcieht  bvidencc 
oTpabEcafioii,  diere  \^  no  evldeii^e  of  a  criminal  ifit^t  in  the 
^^^^oaiit.     To  atkh  Icati  'ansWer  ih  the  wbVds  of  Lord  i\Idfisfieldj 
yH  V.  iVo^jpai  \a\  Th^t  "where  the  ^ct  is  in  itself  tin- 
^lawftil   (as  in  'this  case)   the  proof  of  justification  or  ekcttfe 
*fe  on  'the 'defendant;  hrid,  in  failure  thereof,  the  laW  irfiplies 
"  » cnminal  'infeiit."     'l^efe  may  indeed  be  casies,  atid  so  it  %as 
^nufied  in  jR.  v.  )^utt  (*),   of  a  pubHcatioh  in  point  6f  'liiir, 
^oere  no  criintnal  iiiteiitidn  can  l)e  imputed  'to  the  ^atty ;  as 

{m)  S  JBurr,  1667.  (h)  Fiiu.i^'J. 

where 


128  CASES  IN  HILARY  TERM, 


TheKiMo 
£.  TgpHAii. 


1791.  where  a  person  delivers  a  letter,  without  knowing  its  contents 
delivers  one  paper  instead  of  another.  But  here  no  evidence 
offered  to  the  jury  to  disprove  the  publication :  the  case  was  nak< 
left  to  them  to  make  that  inference,  which  necessarily  arising  fi 
the  publication  of  a  paper,  which  at  present  I  am  supposing  to 
fleet  on  the  memory  of  the  nobleman  mentioned  in  the  indictm 
Therefore^  we  are  of  opinion  that  the  questions  put  to  the  jury  v 
the  only  questions  which  it  was  the  duty  of  the  judge  to  leavi 
them,  and  that  they  have  drawn  the  only  inference  which  co 
fiiirly  be  drawn  from  that  evidence;  and  consequently  that  thcr 
no  ground  for  a  new  trial. 

The  next  question  is,  Whether  or  not  the  judgment  ought  tc 
arrested?  and  that  question  is  supposed  to  iiave  some  novelt] 
it.  The  only  judicial  decision  on  this  subject,  which  was  citec 
the  bar,  was  that  in  5  Co. ;  the  case  de  libellis  famosis ;  where  i 
said,  that  publications  defamatory  of  dead  persons  are  libellous ;  f 
the  reason  given  is,  because  it  tends  to  stir  up  others  of  the  sa 
fiunily,  blood,  or  'sDcie^,  to  revenge^  and  to  break  the  peaces 
provoking  them  to  vindicate  the  memory  of  the  deceased,  and 
wipe  off  that  stain  which  the  reflections  on  the  ancestor  may  < 
upon  them.  But  it  is  to  be  observed,  that  that  was  not  the  point 
judgment;  for  it  was  a  libel  on  the  living  archbishop  as  well  as 
his  predecessor;  and  therefore  the  judgment  for  the  former  mi 
well  have  been  sustained,  without  going  into  the  other  point  u 
dentally  m'entioned  by  the  Court.  In  1  Hamk.  P.  C.  (a)  it  is  sj 
The  chief  cause  for  which  the  law  so  severely  punishes  all 
fences  of  this  nature  (libels)  is  the  direct  tendency  of  them  t 
^^  breach  of  the  public  peace,  by  provoking  the  parties  injm 
^'  and  their  friends  and  families,  to  acts  of  revenge;  whid 
•*  would  be  impossible  to  restrain  by  the  severest  laws,  m 
*^  there  no  redress  from  public  justice  for  injuries  of  this  ki 
"  which  of  all  others  are  most  sensibly  felt"  Now  it  is 
to  compare  the  manner  in  which  this  indictment  is  drawn,  v 
others  of  a  similar  nature.  This  professes  to  be  a  libel,  mei 
reflecting  on  the  memory  of  the  late  Earl  Campers  and  it  d 
not  state  that  it  tended  to  excite  his  relations  to  revenge,  an< 
breach  of  the  peace.  In  other  cases,  particularly  in  those  refli 
ing  on  King  William^  the  indictment  charged,  that  they  n 
published  to  slander  the  government  (i),  with  a  view  to  count 
act  the  Revolution.    We  have  seen  the  indictment  in  J2.  v.  Cri 

(«)  I  Bank.  P.  C,  t.  J),  t.  3.  (i)  Cnik,  JIPS' 

I 
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^  ley  (a);   in  which  it   was  alleged  that  the  defendant,  intend- 
**  ing   to  vilify  and  scandalize  the  memory  of  Sir   C.   Gaunter 
^<  NicoU^  &C.  and  to  induce  a  beb'ef  that  the  said  Sir  C.  Gaunter 
*<   NicM  had  obtained  the  order  of  knighthood  of  the  Bath  by 
E<   vile  and  scandalous  means ;"  thereby  reflecting  on  the  gwem- 
n^fU  which  has  the  distribution  of  honours ;  <^  that  he  had  acted 
«  as  an  enemy  to  his  kingdom,  and  had  voted  as  a  member  of  par- 
*  liament  corruptly  and  perniciously,  contrary  to  his  duty,  &c« ; 
^  jmd  maliciously  to  fix  a  mark  of  iniamy,  contempt,  and  dis- 
^  lionoor,  on  the  memory,  name,  and  family^  of  the  said  Sir  C. 
^^  &.  NicoU^  &c  and  to  stir  up  the  hatred  and  evil  will  of  the 
^  subjects  of  the  king  against  the  family  and  posterity  of  the  said 
"  Sir  C.  G.  NicoU"     Now  to  say,  in  general,  that  the  conduct 
of  a  dead  person  can  at  no   time  be  canvassed :  to  hold   that, 
even  after  ages  are  passed,  the  conduct  of  bad  men  cannot  be 
contrasted  with  the  good^  would  be  to  exclude  the  most  useful 
part  of  history.     And  therefore  It  must  be  allowed  that  such  pub- 
lications may  be  made  &irly  and  honestly.     But  let  this  be  done 
whenever  it  may,  whether  soon  or  late  after  the  death  of  the 
puty,  if  it  be  done  with  a  malevolent  purpose,  to  vilify  the  mc- 


(i)  Bi,  7  Gm.  1.    There  an  ixifbrmadon  was  granted  against  the  defendant  for  publish- 
*<|i  Ad  reieaing  on  Sir  Charles  Gaunter  NkoU^  Lady  Detrtmoutb*t  £ither,  and  on  the  go- 
*inBaK.   The  information  (after  describing  Sir  CbarUii  public  ntuation  in  life)  stated  that 
^Mndaoty*  envying  the  good  name  and  character  of  the  said  Sir  Cbarlei  Gaunter  Nicell^ 
nd  asBclously  derising  and  intending  to  vilify  and  scandalise  the  memory  of  the  saidShr 
Mtf,  sad  to  traduce  and  misrepresent  him  as  a  person  of  corrupt  and  wicked  ptlH- 
cipb,aidto  induce  a  belief  in  the  s  ubjects  of  our  said  lord  the  king,  that  the  said  Sir 
^*Uii  ikemed the  bmourMe  9rder  of  kmghth^ai  •/  the  Batb  by  mU  and  uaudaloui  meautf 
*Bd  dot  bs  had  acted  as  an  enemy  to  this  kingdom,  and  had  voted  as  a  member  of 
PobsMat  cprruptly  and  perniciously,  contrary  to  his  duty  as  a  subject  of  our  said  lord 
^hoi  and  a  member  of  the  said  parliament;  mud  maSciautiy  U  fix  a  mark  of  infamy^ 
tftuaft^aadditiuneurem  the  wmnryt  mmme^  and  family^  of  the  taid  Sir  C;  and  to  cxcit« 
odm,  the  siiljccts  of  our  said  lord  the  king,  to  blacken  and  defame  the  memory  of  the 
■id  Sir  Charlet^  and   to  stir  up  the  hatred  and  evil  wiU  of  the  subjects  of  our  said  lord 
^  kiai  agaiuit  the  family  aud  ^•derity  •f  the  taid  Sr  CharUt^  after  the  death  of  the  laid 
Sr  doHkr,  to  wit,  on,  &c.  puUished,**  tcc^  the  following  libel  (mtrodudng  the  proper 
KBdocs):  *  On  Saturday  evening   died  of  the  small  pox,  at  his  house  in  Grosvenor 
^Bne,Sir  Charles  Gauuier  Nitdl^  knight  of  the  most  honourable  order  of  the  Bath, 
*d  ryeteulative  in  parliament  for  the  town  of  Peterborough.     He  was  blessed  with 
*  aaapk  fortune,  which  he  enjoyed  in  a  manner  diat  rendered  him  in  early  years  of 
Ki  a  tniy  valuable  husband  and  a  ftiend.  He  could  not  be  called  a  friend  to  his  coun- 
ty; far  he  changed  his  prindplea  for  a  red  ribband,  and  voted  for  that  pernicious  project^ 
ikoQiB.*'    The  inCormation  concluded  **  to  the  great  scandal  and  reproach  of  the  name 
talaeBory  of  the  said  Sir  Charlet\  to  the  grett  injury  of  his  fiunily  and  posterity;  and 
^^  ibkamm  cf  our  lord  the  Idqg,  Im.** 
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mory  of  the  deceased,  and  with  a  Tiew  to  injure  his  posterity,  as  i^ 

jR.  V.  Critchley^  then  it  com^  within  the  rule  stated  by  Haxokim 

then  it  is  done  with  a  design  to  break  the  peace,  and  then  it 

comes  illegal.    But  on  that  question  the  jury  ought  to  haye  had 

power  to  deliberate;  something  like  that  which  was  slated  in  CriCr^, 

lef/%  case,  and  in  It.  v.  Home  {a)  should  have  been  stated.     X^e 

are  therefore  of  opinion,  that,  as  nothing  of  that  sort  is  stated  in 

the  prefatory  part  of  this  indictment,  as  that  it  was  published  mith 

an  intent  to  create  any  ill  blood,  or  to  throw  any  scandal  on  the 

family  and  posterity  of  Lord  Cowper^  or  to  induce  them  to  break 

the  peace  in  vindicating  the  honour  of  the  family,  this  judgment 

should  be  arrested. 

Rule  absolute  to  arrest  the  judgment 

{a)  Cowf.  672. 


Friday, 
JoM*  loth. 


The  Mayor  and  Burgesses  of  Lynn  Regis,  otherwise 
King's  Lynn,  Norfolk,  against  The  Mayor,  Coi«3- 
monalty  and  Citizens  of  London  ;  in  Error. 


An  action  will    HPHIS  action  was  brought  in  the  Court  of  Common  Pleas««  TBmc 
w^d^eJa^  declaration    (a)   alleged,  that  the  plaintifis   (below),  amoo^ 

VI^oZmH^  other  liberties  and  privileges,  had  immemorially  enjoyed  this  prlTi- 
pUintir»goocU  lege,  namely,  "  That  the  citizens  of  the  said  city,  and  all  their 
toll  .  *^  goods,  should  be  quit  and  free  of  and  from  all  toll,  passage,  aiKl 

'^lastage,  and  other  customs,  throughout  the  whole  kingdooi  of 
**  England^  and  the  ports  of  the  lord  the  king,  except  only  hn  due 
^^  and  ancient  custom  and  prizes  of  wines ;"  which  liberties  have  been 
confirmed  by  divers  acts  of  parliament.     That  the  king  byhi^ 
certain  writ  commanded  the  defendants   (below)  to  permit  tbe 
plaintifis  to  be  quit  of  yielding  such  toll.  Sec.  as  aforesaid  or  OD  ^ 
certain  day  past,  to  signify  to  him  cause  wherefore  they  had  DO^ 
executed  his  colnmands,  yet  that  the  defendants^  not  r^arding  tte 
writ,  had  not  signified  to  him,  &c.  and  since  the  time  of  the  iti^ 
writ,  5S.  on  the  1st  December ^  1787,  disquieted  the  said  citizens  0^ 
the  occMsioH  q/bresaid^  and  then  and  there  required  qf  O.  J)enl09^ 
[and  four  other  persons  by  name}  citizens  (^  &c.  and  of  oUmj^ 
citizeiis,  Bcc  toll,  &c.  within  dieir  said  borough,  &c ;  m  eanUmpf 
qf  the  king^  and  to  the  damage  ^  the  said  mayor^  comnuaudif^ 

{a)  The  writs,  and  the  deckntion,  are  sutc4  tt  kngik  i»  B.  JXmEA  Rtfk  C  B.  tfl6* 

topether  with  the  subsequent  prottediogs  in  the  Coun  of  Common  Pleas* 
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vflii  tiHssi^  if  IWl.  ^c.  The  deFendatiti^  in  their  firit  plea^  tra^ 
rcned  the  right  of  i^emptioii  d&imed  by  the  pUintifis ;  and,  in  the 
^eooiftd,  ^eitiMij  l*hat  tX  Denton^  and  the  four  other  persons 
fiamed  hi  the  dedaration^  irelre  not  citisens  of  die  said  citj.  On 
both  which  pletB  bstte  was  joinedi 

At  the  trial)  the  jtnry  found  a  verdict  for  the  jdaintiffi  on  both 

th^faanes,  luHl  gat«  Is.  damages;  which  damages  were  remitted  on 

iat  Teoord:   and  th^  Court  of  Common  Pleas  gave  judgme^ti 

^  Hud  the  titifeens  of  the  said  dty,  ahd  all  their  good%  be  quit  of 

^  jieUBng   sttch  toU^   pass^e^    iastage^  and  other  customs,    aa 

*  "  sfiitesaid^  of  their  goods  ^d  things,  in  the  said  borough  and 

"  ]p6it  thereof;    and  the  said  mayor  and  burgesses  of  the  said 

^  \xttOiigh  ih  meTcyi**  8cc    The  defendants  remored  the  recofcd 

Wthis  Court  by  A  writ  of  ^ror. 

tUstase  was  argued  in  laftt  Trim^  Term,  by  Rtmnii^^tan^  Seijfc. 

ftr  die phditiffi  in  ^rroTi  and  Gibbi  for  the  ddelldants;  and  again 

Oh  ttiis  dqr,  by  Le  BUmc^  Seijt.  for  the  fotmer^  and  Adair^  Seijt. 

ibr  the  latt^. 

Fdr  the  pkdntifi  in  ettr^r,  it  was  objected,  first,  That  the  writ 

[     taietijr  it  phjhibitMy  writ,  which  Waft  issued  by  the  Crown  to  its 

<ta'  bifliA  imd  serrttlitt,  atid  not  a  rmeiud  writ^  on  which  the 

Met  tonld  plead.    FHzherbert  {a\  treating  of  this  wril,  seems 

i6  to  hare  eonsidef^  \t\  and  the  instance  be  gives  is,  that  of  a 

ttre  tSMntklalid  by  the  Ul^  to  his  bailifib,  <<  The  king  to  his  bailffi 

^  of  J.  greeting  t*^  and  commenting  on  the  writ,  he  says,  <<  And 

^  ttpou  that  he  may  have  iktl  dttas^  a  pluries,  and  an  attachment." 

Thfe  tidy  coiiaequctie^  therefore,  of  not  obeying  the  pbtries  ift, 

tbt  m  attftdilnent  ttiay  iasue  against  the  party  to  whom  the  writ  is 

Ahda^  for  his  contempt;  but  no  fiirther  proceedings  can  be  had 

OB  it    Ruldk  abo  considered  thki  only  as  a  prohibitory  writ ;  for 

ke  gives  it  as  one  of  the  instances  (b)  in  hit  chapter  <<  Of  certain 

*4)6dal  writs  wherein  no  procett  lieth  (e)i''  and  df  them  he 

^  ^  Beside  which  (natnely,  the  eommcm  (Eictions)  there  be 

^  tmaan  other  clriginate  out  of  Chancery,  which  are  (as  it  were) 

^ipetial  anomalies  and  exceptions  from  the  former;  being  not 

^  deductory  to  bring  any  matter  intp  pktt  or  solemn  action^  but 

*  tely  conunendtttihfy  or  prohibitory  to  do  or  leave  something  ah- 

^  done :    and,    therefore,   no  process  at  all  lieth  in  tJUsf  writs i 

^  iiU  onbf  an  attachment  upon  a  contempt^  for  not  executing  or 
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1791.       ^<  obeying  them."      Lord  Ch.  B.  Cotmfns  too,    treating  o 
'  remedies  which  a  party  who  is  exempted  from  paying  toll 

Corpontion  says,  There  are  two  remedies  (a):  First,  By  writ  de  e. 
LoMDON  quiefum  de  theohnioy  if  he  who  ought  to  be  quit  of  toll  be  cho 
Corporation  gjly,  By  action^  if  the  toll  be  taken.  He  therefore  distingi 
between  the  cases  of  demanding  and  taking  toll;  and  w 
opinion,  that  in  the  latter  only  could  an  action  be  maint 
Fitzkerbert,  in  bis  comments  upon  the  writ  oi  inonstraveruntj  ' 
was  framed  for  the  benefit  of  tenants  in  ancient  demesne,  saj 
^*  The  plaintifis  may  count  and  recover  damages;"  but  in  his 
ment  on  the  writ  in  question,  he  says  nothing  respectin 
pleadings  upon  it.  But  even  if  this  were  a  writ  on  whic 
plaintifis  could  county  they  have  not  stated  any  injury  o 
record  for  which  the  law  gives  redress.  The  only  matter  a 
as  a  grievance  is,  that  the  defendants  (below)  required^  not 
they  took^  the  toll  from  the  plaintiffi;  but  this  is  not  a  da 
for  which  the  law  will  give  an  action ;  an  actual  injury  m 
stated.  Besides,  this  count  is  on  the  pluries,  not  on  the  a 
ment;  and  even  in  monstraveruni  the  count  must  be  oi 
attachment  ;—>2dly,  -But  if  any  action  could  be  maintain> 
this  case,  it  should  have  been  a  qui  tarn  action.  4  Com.  Dig 
Prohibition,  J.  (c);  and  12  Bq).  61.  Jt  is  laid  to  the  con 
of  the  king,  and  to  the  damage  of  the  plaintiffi  (below) :— 
At  all  events,  the  action  should  have  been  brou^t  by  the 
grieved.  Fitzherbert  (d)  says.  The  particular  person,  w 
grieved,  may  sue  forth  the  writ:  and  commenting  on  the 
'*  de  libertatibus  allocandis  (^),"  he  observes,  that  **  those 
^  are  of  several  forms,  and  may  be  sued  by  a  body  corp 
<<  or  by  a  single  person,  as  the  case  shall  happen."  Now, 
the  corporation  of  Ixmdjon  sued  out  the  writ,  and  all^ 
grievance  to  five  particular  persons,  from  whom,  the  toll 
*  demanded.  Then,  even  if  the  corporation  might  have  sue 
the  writ,  the  individuals,  who  were  injured,  should  have  cou 
' — 4thly,  The  count  ought  to  have  stated  by  what  descripti 
citizens  the  exemption  is  claimed.  AU  the  citizens,  wk 
resident  or  not,  cannot  be  entitled  to  the  exemption;  Wa\ 
Hanger,  3  Bulstr.  1.  It  should  have  been  claimed  for  the  re: 
Vtizens  only. 

(a)  5  Cmt.  Dig.  5ia  titk  r«fl:  R  X.  s.  (i)  fitm.  N.  B.  S4- 

(0  Page  48X.  (d)^.  N.  Jf.  jax.  (e)  F.  K  B,  s^o. 
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For  the  defisndanta  in  error  it  was  contended,  in  answer  to  the       1791. 
first  objection,  that  it  appeared  from  the  precedents  of  proceedings 


on  this  writ,  as  well  as  from  analogy  to  other  cases  of  a  similar     Corporation 

nature  Tbat  this  was  a  remedial  writ,  on  which  an  action  might      l?ndok 

be  maintained.     In  the  Register  258.  b.  the  writ,  the  aliasj  pluries^    Cprpontioa 

and  attachment,  are  set  out  at  length.     The  latter  begins,  as  the  , 

writ  in  trespass,  ^^  Si  fecerit  te  securumj  S^c.  tuncpo7ief^  Sfc.     In 

i^  Plac.  Pari.  IS.  the  proceedings  on  this  writ  are  stated,  where 

in  ime  was  directed  on  the  action  commenced  on  this  writ.    There 

is  ilio  another  instance  in  Mados^s  Firma  Burgi  (a)  of  an  action, 

vhidi  was  supported  on  this  writ     That  indeed  was  a  qui  tarn 

action;  but  it  shews  that  this  is  the  subject  of  some  action,  and 

fimiiliei  a  decisive  answer  to  this  objection.     There  are  several 

other  wnts  <^  the  same  nature  with  this,  on  which  actions  may  be 

miuntained,  though  the  plaintiff  be  not  injured;  one  of  which  is 

ihito[wi(mstraverunt;  between  which  and  the  present  there  is  no . 

dtflereooe.     They  resemble   each  other  so  strongly,    that  when 

tlie  writ  de  theolanio  is  sued  out  by  the  tenants  in  ancient  demesne^ 

itiieiactly  like  the  monstraverunt :  Fitz.  N.  B.  521.  speaks  of  them 

both  together.     Neither  the  writ  de  theolonio  or  the  monstraverunt 

tt  dffected  to  the  sheriff;  there  is  an  attachment  in  both;  and 

it  ii  admitted,  by  the  passage  from  Fitzherbert  (i),   that  in  mora- 

ftnoawU  the  parties  may  plead  to  issue.    And  in  2  Inst.  654,  5. 

tliere  is  a  precedent  of  a  judgment  on  that  writ.     The  attachment. 

in  both  18  not  for  a  contempt,  but  is  process  to  bring  the  parties 

into  Coort;    and,  having  had  that  effect,  it  1%  functus  officio:  it 

Md  not  appear  on  the  record.     What  is  said  by  Ld.  Ch.  B.« 

Com/us^ ^\a  by  no  means  conclusive  that  such  an  action  as  the 

pitteot  cannot  be  maintained:   it  does  not  follow  that,  because 

k  lays  tai  action  may  be  maintained  for  taking  tolly  no  action 

liei  for  denuinding  it :  -  and  even-  if  such  were  his  opinion,    it 

CNmot  be  supported  in  opposition  to  the  records  stated  in  Madox^ 

B^  and  2  Jnst.^   which  also  furmsh  an  answer  to  the  dictum 

of  FmcfL    Neither  is  it  necessary  that  the  plaintifis  should  have 

i^eooved  an  actual    injury  to  entitle   themselves  to  this  action. 

h  the  precedent  in  the  Beg.  258.  no  distress  is  stated  either  in 

the  writ  theolanio^  or  in  the  attachment  upon  it     Ld.  Coke  (c), 

commeoting  on  the  writ  of  mesne^  says,  "  There  be  six  writs  in 

^  the  law  that  may  be  maintained  ^la  timet^  before  any  moles'* 

«  tatiaih  distress,   or  impleading ;    Ist,   A  writ  of  mesne,  before 

(«)P*|tI3>.      .  (Si  F.  N.  S.  34.  '  («)  CfcZiHOft* 
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<^  he  be  distrained;  ^  WarratMa  ehartaj  before  be  be  inqdead- 
**  ed;   3d»  A    monstraverufUj    before  any  dKstress  or  vesfdoBy^ 
&c«     And  afterwards  he  proceeds  thus;   ^  It  k  to  be  ImowA 
<<  that  diere  be  two  several  judgments  in  a  writ  of  immt,  on*  aft 
<<  Common  Law,  the  other  by  the  statute  Wtstm.  2,  o.  9^    At  tha 
<<  Common  Law  he  shaii  have  judgment  to  reeiomer  his  mejmitali 
<*  and  if  he  be  distrained  or  damnifiedj  his  iammgn  and  easisJ^ 
So  that  if  he  sue  before  distress,  be  may  have  judgment  to  be  qvit^ 
if  a  distress  be  taken,  he  may  also  reeover  damages.     The  write 
de  iheoloniOi  mofMstr&oerta^^  ne  infust^  ve^s  («),  and  that  da  warm 
ratUia  ckarta  (A),  are  analogous.    They  may  be  sped  out  meieiy 
for  the  purpose  of  bringing  the  question  of  r^ht  into  diqpole^  iridic 
out  regard  to  any  actual  injury  to  the  parties  suing.    KtMkmhari^ 
in  his  comments  on  the  writ  de  warraniia  ckarke^  says  (e)^  ^  A 
^*  man  may  sue  forth  this  writ  before  he    is    imphadgd  ia.any 
^  action,  but  yet  the  writ  doth  suppose  that  he  is  impleaded: 
^*  and  if  the  defendant  appear,  and  say  that  he  i^  not  i 
<^  by  that  plea  he  eonfesseth  the  warranty,  and  ike  flaimijf^ 
**  hisve  ju^ment  to  recover  his  warrai^,*^    Hoik  M,  9i,  and 
qpeaks  to  the  same  eflect.     The  truth  or  fUsehood,  thefffbre^ 
the  allegation  that  the  party  is  impleaded  is  so  totally  i 
that  the  plaintiff  may  have  judgma^  to  reeover  bl^ 
though  he  be  not  impleaded;     So  in  the  imt  of  mem^ 
says  {d)j  <<  And  if  a  man  bring  a  writ  of  mesne^  wheit^  be  ia 
**  distrained,  yet  the  writ  ia  maintainable;  but  then  be  shall 
^  recover  damages,  for  the  writ  is  brought  only  to  recaom^  tke-m^ 
^  quiHal.*^     And  in  monstravertnU,    though  only  tboK  who  aii 
injured  recover  damages,  yet  the  other  tenants  may  recover  i^  jid|f^ 
ment  of  acquittal.    JFSfr.  N.  B.  $5.    From  all  these  aathmtiaa  lit 
principle  is  clear  that  these  several  writs  may  be  sued  rat  fim  IAmI^ 
before  any  actual  in^ry  is  dbne,  on  which  proeeedings  mmj  ba  hadj^ 
and  the  {mrty  complaining^  may  recover  a  judgment  an  iha  wigf0 
daimed^  though  before  distress,  fte.  he  cannot  recovea  4aii|f§p^ 
In  the  proceecKng  on  the  wriu  of  mesne  and  mmvmntia  akmtmi 
die  party  aHeges  his  being  distrained  or  impleaded )  yet  iha-ri^gs 
tton  is  mere  form,  and  die  want  of  it  is  cured  by  a  vefdolf     8k>  it 
prohibition,  the  gravamen  is  the  defendant's  preeeedfag^  dhsr  d» 
prohibition:   die  proceedhig  before  »  no    ground  qf  dmaagsi 
tmt  though  it  be  80  stated  on  die  record  in  form,  ye*  the*  |Mro- 
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ceeding  after  the  prohibition  issues,  is  so  immaterial,  that,  whe- 
ther true  or  false^   the  plaintiff  may  have  a  distinct  judgment 
cm  the  right  on  the  same  record  on  which,  the  other  party  ob- 
tains aepanite  judgm^t  as  to  the  contempt.     Co.  Ent.  459.     In 
Stafford  y.  Neale  {a)^  it  was  held  that  tlie  contempt  was  mere 
/om,  and  that  the  jury  need  not  give  any  verdict  at  all  upon 
iL    Then  in  this  case  the  question  of  right,  as  to  the  exemption 
dumeds    is  the  only  substilntial   question  which    may  be    dis- 
poied  o^  though  the  question  of  form  do  not  arise;   and  this 
defect  in  fiirm  is  cured  after  verdict.     In  the  precedent  cited  from 
i  hut.  there  is  a  separate  judgment  to  be  quit  of  toU»  unconnected 
lith  the  fiurt  of  demanding  or  taking  the  tolL    The  judgment  in 
%l9  tlso  shews  that  it  ia  not  necessary  that  a  distress  should 
scUaUiy  kava  been  takoi;   &>r  at  the  conclusion  of  it  the  Court 
ordefsd  the  diitfess  to  be  returned,  if  any  had  beeji  taken:  the 
tame  liypotheticai  judgment  is  given  in  other  cas^s.    In  that  judg- 
ing w  itmuiges  were  given;    which  shews  that  the  action  does 
Mt  iNooeed  on  the  ground  that  an  actual  ii^jury  has  been  sufr* 
tiined.    And  when  damages  are  gtven^  they  do  not  go  to  the 
fntj  whose  goods  have  been  distrained^  but  to  the  body  in  whose 
ngbt  the  action  is  brought     The  objection '  that  this  count  is 
imm  00  the  pbaiesy  and  not  on  the  attachment,  is  not  warranted 
^  the  terms  of  the  record:  from  thence  it  does  not  so  appear; 
Mitb«r  thejrfanVs  nor  the  attachment  is  on  the  record:  the  objec- 
I    tion,  therefore^  at  the  most  is  only  that  there  is  no  original  writ; 
httt  is  cured  by  the  18  EUz.  c.  14.     Jn  answer  to  the  second  objec- 
tion^ th^  preceda^its  in  Rijl.  on  this  very  writ,  and  that  in  2  Inst,  on 
^mvX^mou$travenmti  which  is  analogous  to  it,  shew  that  it  is 
aotaeoesiafy  that  this  should  have  been  a  qui  tarn  action:  that  in 
Ki^  was  indeed  such;  but»  considering  aU  the  authorities  toge- 
thor,  ii  may  be  either  way;  aa  in  prohibition;  JRa$t.  ^^  Prohibition 
»  Spiritual  Court,"  pi.  3,  4,  5,  6,  and  7.     Q^  Breo.  13.,  Brew. 
f^iihUeum^  54^  550r  an^  ^^*  BMr.  459,  bi  or  as  in  actions  tar 
MeMpe  on»  or  for  a  fi^lse  retuvn  to^  a  cofieuL  utlagatunu    Barrett 
«>  WmmJ^  1  Bal.  B^p.  78.    Cm  Jat.  a60»  S.  C    Slipper  v. 
Mam,  I  Lmtw.  121.     Breml.  Bed.  $3w     1  Bram,  Entr.  18. 
AnuMi  V.  The  Sheriff  of  Lmdm^  2  VerU.  a4.   Bob.  EfOr.  d.  Hem. 
tMir.  167.     1   Com.  Dig.  247,  tit.  "  Action  upon  Statutes,"  E.  2. 
As  to  the  third  objedioni  thcf  precedents  cited  shew  that  the  action 
"^  Botiit  broiigbl  bjr  tka  pwty  grieved.    In  that  in  Byl^  Plac. 
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Pari,  it  was  not  pretended  that  the  abbot's  goods  were  taken ;  ancl 
yet  he  brought  the  action;  it  was  laid  ad  damnum  ipsarum  4*  hcmi* 
num  suorum;  and  the  judgment  was  that  the  abbot  and  all  his  men 
should  go  free.  So  in  the  precedent  in  2  InsL  655,  the  judgment 
was,  that  all  the  tenants  of  the  manor  should  be  quit  of  tolL  The 
action  may  be  brought  by  those  in  whose  &vour  the  exemption  is 
claimed.  This  is  the  pri^il^e  of  the  citizens  of  London  in  their 
corporate  capacity ;  it  is  granted  to  them  in  that  capacity,  though 
to  be  enjoyed  by  the  individaal  members  of  it.  It  is  a  corporate 
franchise  for  any  injury  to  which  they,  as  a  corporation,  have  a 
right  to  complain.  And  Fitz.  519,  says,  **  All  the  corporation  may 
<<  bring  the  writ  by  the  name  of  the  corporation."  Then  it  was 
argued  that,  though  the  corporation  may  sue  out  the  writ,  the  indi- 
viduals who  are  grieved  should  count  upon  it:  but  one  par^ 
not  declare  on  a  writ  sued  out  by  another;  ndlher  is  there  an] 
foundation  for  the  fourth  objection  in  this  stage  of  the  proceedkig^»» 
The  (defendants  in  error  claim  this  exemption  for  all  the  citizens  , 
and  if  it  had  appeared  on  the  trial  that  any  particular  class  was  m 
entitled  to  it,  they  must  have  fiuled  in  proving  their  allegation, 
it  is  claimed  in  a  general  unqualified  way,  extending  to  all  the 
zens:  and  the  verdict  is  co-extensive  with  their  claim. 

In  the  reply,  it  wait  said  that  the  precedents  cited  rather 
firmed  than  answered  one  part  of  the  first  objection  ^   for  thcj 
all  alleged  an  actual  injury  done  to  the  party  complainings  and 
proceeded  on  the  ground  of  a  distress.     In  that  in  IfyL  (a)^  it 
was  expressly   stated  that  the  defendants  distrinxerunt  abbaie0^ 
et  homines  suos,  8^c.    This  then  was  only  an  action  of  trespau  br 
taking  the  toll.      The  next  instance  mentioned  is  also  open  tfi> 
the  same  answer:    Madox  (6),  in  the  text,  gives  an  account 
the  action  brought  in  22  Ed.  1.  for  taking  toll;  in  which  he 
warranted  by  the  copy  of  the  judgment  which  is  inserted  iJ 
the    notes:     the    count    alleges    that    the   defendants  exi^^ 

4 

S^c.  which  means  exacting,  not  merely  requiring  or  dememtaig''^ 
as  in  this  case;  and  it  afterwards  proceeds,  ^  et  prtedictos  m^^ 
^^  a  tempore  pradicti  mandati  regis  eis  directi  majoribus  di^ridi^^ 
**  nibus  gravaverunt,**  4^.  The  record  cited  from  2  InsL  was  als^^ 
in  the  case  of  a  distress  {c).    The  passage  from  Co.  Lit.  does  nc^ 

proir^ 

(«)  XyL  Pltc  ParL  13.  (i)  Mad.  Ta.  Brnp. 

(«)  Aa  the  judgment  only  i^tpean  in  %  last.  654,  the  counsel  for  the  phintifi  in 
examined  the  original  record;    by  which   it  clearly  appeared  that  several  distresses 
been  made.    The  defendants,  liomn   de  HjiUeU  Mud  Roger  d*  MmU^  baOifi  of 
dt  Mmi^ghtm  9i  Brimh^gm,  were  sttadic4  to  answer  Bitbwd  di  k  ffytkafft,  Rdtrt 
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prove  that  the  party  may  count  on  the  prohibitory  writs  there 

enmnerated  before  he  has  sustained  an  injury:   it  only   shews^ 

ithBt  need  not  be  disputed,  that  those  writs  of  prohibition  may  issue 

htfrrt  distress.    And  the  judgment  of  acquittal,  which  he  mentions 

in  the  next  comment  on  the  writ  of  mesne,  must  be  taken  to 

refer  only  to  a  case  where,  after  the  distress,  the  tenant  sued  the 

lord    That  the  party  cannot  count,  even  in  the  cases  mentioned  in 

Co.  Lit*  before  he  is  injured,  is  clear  from  all  the  precedents  of 

proceedings  on  those  writs.     In  Rast.  Ent.  433  and  4>34,  are  several 

prooedents  on  the  writ  of  mesne,  all  of  which  allege  a  distress.    So 

those  on  the  warrantia  cJiarta  state  expressly  that  the  party  was  im* 

flioded;  Rast.  S97.  b.  398.  a.  and  Co.  Entr.  691.  So  also  does  that 

b  yLaiax  on  the  writ  oi  monsiraverunt  s  which  writ,  Fitzherbert  {a) 

nyt,  was  framed  for  the  tenants  in  ancient  demesne,  who  are  dis* 

trained.    Again  he  says,  <<  In  the  writ  of  attachment  he  ought  or 

^  mty  name  all  those  tenants  by  their  proper  names,  which  are 

^  iiitmmed  after  their  prohibition  delivered  unto  their  lord."   The 

precedents  on  the  writ  ne  infusti  vexes  also  state  the  taking.    Bast. 

fitfr.  437.  b.    Now  all  these  different  precedents  in  the  several 

caseii  so  &r  from  proving  that  the  all^ation  that  the  party  has 

actually  sustained  an  injury  is  immaterial  and  mere  form,  shew  the 

inrene;  for  there  is  no  one  instance  in  which  it  is  omitted.    Then 

Aewsnt  of  it  is  a  ground  of  general  demurrer;  and  if  so,  it  is  a 

good  objection  on  a  writ  of  error.     For  the  objection  is,  not  that 

the  party  has  informally  stated  his  complaint,  but  that  he  has  not 
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tad  j9bH  de  Trmtr^  men  of  the  king  of  the  manor  of  Brimtgrtvt  imd  ^orfM^ 
*^  ■  of  ancient  demesne  of  the  crown  of  England.  The  count,  after  stating  that  hy  the 
cviOBof  Eogiand,  the  men,  &c.  ought  to  he  free  of  toll,  alleged  that  the  defendants  on  such 
'^dbATMiW  them  by  three  oxen  for  toll,  &c.  on  which  occasion  the  king  ordered  his  writ 
^  Prohibition  to  them,  that  they  should  not  distrain  the  said  men,  and  should  release  the 
''iliWs,  if  any  they  had;  which  writ  was  delivered  to  them  on  such  a  day;  and  of  whidi 
^^cftadants  took  no  notice,  but  on  another  day  dittrained  the  same  men  by  three  horaei^ 
It,  ke.  wherefore  the  king  by  another  writ  commanded  them  not  to  distrain,  or  signify  to 
^kc.  wUdi  writ  was  delivared,  &c.  and  which  said  last  writ  the  defendants  did  not  regard, 
*ii|>ify  to  the  king  why  they  did  so,  but  nevertheless  on  a  certain  other  day  the  said  defen- 
^  Airmmtd  the  aforesaid  men  by  three  hogs,  wherefore  the  king,  at  the  prosecution  of 
«e  laid  men,  commanded  the  defendants  not  to  distrain  the  aforesaid  men  to  pay  toll  in  the 
1"  tovn,  ftc  or  to  signify  to  the  king  why  they  had  not  or  could  not  obey  such  his  commands; 
*^  writ  wis  delivered,  fcc  But  the  defendants  have  not  desisted  from  distraining  the  said 
AcBflB  mch  occaaioo,  nor  signified  to  the  king  why  they  had  not  ob^ed  hu  writ :  in  contempt 
^^kiogof  lOOOi^  Miltfa  <^  dtrntgu  rftbe  saidtbrit  mn  (by  name)  of  ao/.  and  thereof  the/ 
^•Bk,*c 
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sUtfld  in  snikstanee  any  injury  at  all,  for  which  the  hiw  gives  redn 
The  third  objectiQii  also  rennaoB  unanswered,  as  appears  from 
ptiMffit  cited  from  Fitxherbert^  and  also  from  Fitz.  34,  on  \ 
wtiit  q£  wlptuiraverunt  i  where  he  says,  *^  That  writ  (of  attacbme 
*^  shall  be  sued  only  in  the  name  of  those  tenants  which  are  agi 
^  disiraintd  pending  the  suit,  and  not  in  the  name  (^them  aU^ 
<<  tke  other  vrrii  i$;"  and  afterwards  he  says^  that  they  may  reco^ 
their  damages  severally.  This  is  not  like  the  case  put  by  the  ot] 
side,  of  one  party  declaring  on  a  writ  sued  out  by  another;  for 
plaintiff  most  count  on  the  attachment^  which  should  be  sued  < 
by  the  party  grieveds  though  the  writ  of  prohibition  may  be  si 
out  by  the  corporation  at  large.  With  respect  to  the  fourth  olg 
tion,  i(  bnog  now  admitted  that  the  word  ^^  citizens"  includes 
the  freemen,  whether  resident  or  not»  the  dbim  is  against  law,  f 
therefore  cannot  be  supported.    3  Bulstr.  1. 

Lord  K^mro)?,  Ch.  J. — If  this  caae  w^:«  to  depend  aa^rely 
the  last  tcpic»  nmidiy,  whether  the  ei;ffiiptio»  churned  can  eaoti 
to  ^ery  cHliWs  whether  reatdeut  or  not*  I  confois  I  AmM  h 
wished  to  consider  that  poiiil  more  maturely  before  I  ^ve 
opinioaB  bec»uae  it  ia  a  point  of  great  importance.  But  aa  I  h 
«ati96ed  my  mind  Uiat  one  (and  the  prlndpal  one)  of  the  ot^eeli 
is  well  founded,  I  am  not  anxious  to  go  through  all  the  sma 
cues.  It  if  admitle^  that  for  near  five  centuries  no  such  ptoce 
ing  a9  the  preaent  has  been  histituted ;  but  the  subjects  who  h 
had  rigbl3  lo  assert,  or  had  to  complion  of  the  undue  exiertion 
the  claims  of  others,  have  been  content  to  have  recourse  to  m 
modem  proceedings  in  order  to  obtain  redress:  but  the  city 
London  have  now  thought  proper  (for  reasons  best  known 
themselves). to  travel  out  of  this  ordinary  course,  not  for  the  p 
pose  of  obtaining  redress  for  any  injury  which  they  have  actui 
snfferei^  but  merefy  to  assert  their  claim.  Generally  qpedtii^ 
object  of  the  laws  in  civilized  countries  is  to  secure  to  every  si 
ject  his  rights^  and  to  aSbrd  him  protection  when  those  rig 
are  invaded;  and  th^t  principle  is  founded  in  good  sensew  I 
this  deelaration  does  not  complain  of  any  iiijary  having  h 
dene  to  any  individuals;  it  only  alleges  that  the  defends 
(below)  disijuieted  the  plaintifi^  and  required  of  five  citizc 
by  namjei  certai»k  tolk^  4^.  Arguing  «  yrimi^  m  point 
pohcy,  wo  should  lean  f^ainst  such  a  proeeedSng  as  dua.  1 
if  this  action  can  be  maintained  against  the  corporation 
X^n,  it  may  he  equally  supported  against  any  individual  in 
kingdom  for  the  most  minute  toll,  such  as  a  toll  in  a  marl 
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parsoM  who  ate  neither  M%  nor  viUbg  to  dispute  sQch  a  daim    — : ~^ 

ajilhepwnl;  and  though  it  is  laid  (a)  thi^t  a  judgment  g£  this    Q«ipmLi 

ioit  ii  not  to  bo  feUowed  up  hj  eoBti,  (upon  which  I  an  9^  pre*      j^SkSuM 

pared  to  gii^c  aiij  ^uoioa)  ]ret  the  expoosea  of  a  parly's  defeuading 

himsdf  against  snob  a  ckiiu  at  Ais»  would,  in  mwy  instances^  bo 

iQQie  than  adaqnate  Ip  the  claim  in  dispute.    In  point  of  poHcj^ 

therefore^  il  ia  to  bo  ^viahed  that  a  party  who  ha3  done  no  act  to 

esfoiee  Us  ebiini,  and  who  would  rather  abandon  his  right  tbaui 

dapite  it,  ahould  not  be  dragged  nolcus  voUns  into  a  Court  ^)ut-^ 

tioe  ta  agitate  specuhtiTe  questions  of  rights  But  if  such  bo  the  law^ 

it  Boist  be  sidunitted  to^  however  of^aressive  it  may  bo  to  any 

bate*  of  men  or  to  individuak.    Then  we  must  oonsider  whether 

theis  pKoaedHigi  earn  bo  supported  by  the  preoedeats  which  ha:va 

beta  cited  on  dus  very  writ,  or  by  argumenta  drawn  from  aaak^gi^ 

to  other  prpeaccKnga  of  the  same  »ature :  fiur  it  is  perfcctly  olsar 

that  they  caunot  be  supported  £noBi  the  general  anabgy  of  dio 

lav,  wUch  does  not  peraait  any  person  to  be  impleaded  (or  claims 

hag  liglils  wUoh  ho  does  not  assert*    Now  some  precedents  on  thia 

^«7  writ  hava  been  eited;^^  the  fint  of  whioh,  in  point  of  time^ 

^asthese  ha  the  B^stev^  which  we  are  told  ia  coeval  with  the  Tmm 

HuK    it  ia  not  aecessaay  to  go  through  each  of  these;  but  die 

lanh  firoBi  them  att  j%  that  diey  eonyatain  ^  a  damage  to  the 

psit]^  and  in  the  subsequent  proceedings  on  the  writ,  uuifiirm^ 

atite  wkat  the  nature  of  that  damage  was.    Fitzkerbert  saya  (&),  m 

eoquBMatiag  on  thia  wri^  ^  And  wptm  that  (namely,  the  wvit)  h^ 

amy  liave  aa   aliasy   and  a  pluries^  and  an  attachmentf  if  mud 

^  o^'ail  ikose  nxAa  take  ike  ioU"    Then  two  precedents  were 

<^  at  the  bav;   to  oae  froaa  Madoaf^  Fhma  Burgi^  the  other 

^  fj/L  Plae.  PdrL  viidch  weea  urged  as  dectsire  authoritiea  iu 

Avtmr  of  these  fMroceedings :  but  a  complete  answer  was  given  to 

^  by  the  counsel  foa  the  plaintifis  in  evror^  and  it  waa  shewu» 

^  h  both  an  actoal  injary  was  coo^ainedi^  (^  for  die  parties 

coaphiaing  were  ditiraimeeL    The-  same  observation   applies   to 

^writ  ne  injmite  vime$p  and  to  duit  of  mofutraverwUj  of  which 

^  ii  laidi^  that  j^  afkjsr  the  writ  sued  out,  th^  lord  disiraifi  #A# 

^*M,   die  latter  may  proceeds     Hio  last  authority  which  was 

M  ^  die  defendants  in  errcn^  on  the  general  question,    was 

^  k  1  JM  VM.    Thia  stniok  me  at  first  aa  worth  Airthee 

« 

j^)  IWt.iMttiii^tli^Wi:.  ay  /"•  H.  B,  5S9* 

con- 
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(a):  but  now  I  think  it  will  not  be  found  to  gorer 
this  case.  The  opinion  of  Lord  Coke  arises  in  his  comment  o 
the  text  in  IMtleton:  who  himself  seems  to  have  thought  tha 
if  the  lord  would  not  acquit  the  tenant,  but  si/^ffered  him  iobe  di 
trained^  the  latter  should  have  a  writ  of  mesne  against  the  lord,  an 
recover  damages.  The  text  therefore  is  confined  to  the  case  < 
an  €u:tual  damage  by  distress:  it  is  true,  indeed,  that  Lord  Coi, 
commenting  on  the  writ  of  mesne^  says,  that  there  are  six  writs  i 
law,  which  may  be  maintained  quia  timet^  before  any  distress  c 
impleading ;  but  I  do  not  think  that  this  passage  breaks  in  vapo 
the  argument  of  the  plainti£P  in  error ;  they  do  not  object  to  tl 
writ  itself  but  to  the  subsequent  proceedings  on  it.  Lord  Col 
does  not  say  that  the  tenant  may  count  on  that  writ,  unless  di 
mage  be  done  to  him.  But  without  determining  that  point,  it  : 
sufficient  for  us,  in  deciding  on  the  writ  de  tkeotanio^  to  say,  tha 
however  this  may  resemble  the  writ  of  numshraventtU^  it  is  m 
that  writ :  neither  is  it  classed  by  Fitzherbert  under  the  same  heac 
but  is  treated  by  him  as  a  writ  totally  distinct  firom  it  It  is  « 
nominis  at  least,  if  not  sui  generis.  And  as  Lord  Cote^  when  1 
was  enumerating  all  those  writs  in  the  passage  alluded  to,  omitU 
this,  why  are  we  to  insert  it  under  that  class?  If  indeed  this  hi 
been  a  writ  extremely  beneficial  to  the  subject,  and  if  the  same  re 
sons  which  applied  to  those  writs  also  extended  to  this,  we  sbool 
perhaps,  have  held,  that  the  proceedings  on  the  one  were  app! 
cable  to  the  other.  These  are  ibe  grounds  which  influence  w 
judgment  strongly  against  these  proceedings.  In  the  first  places 
is  against  the  general  principles  of  the  law  that  a  party,  who  hi 
not  received  any  injury,  should  compel  another  to  answer  him  i 
a  Court  of  justice.  In  the  next  place  it  is  also  against  policy,  b 
the  reasons  I  have  mentioned;  and  lastly,  these  proceedings ar 
not  warranted  by  the  precedents  with  respect  to  this  writ  itsdi 
but  they  are  directly  contrary  to  the  form  of  every  proceeding  c 
this  kind  which  is  to  be  found  firom  the  earliest  times  down  to  th 
present  moment:  and  when  we  are  driven  to  the  precedents  ma 
tioned  by  Lord  CMe,  it  is  sufficient  to  say  that  this  is  not  one  i 
them;  and  perhaps,  on  a  fiirther  investigation,  many  reasoi 
might  occur  to  shew  that  this  should  not  be  included  undi 
those:  there  is  a  very  strong  reason  why  the  party  x  mi 
sue  the  warrantia  charke  before  he  is  impleaded, .  namd; 
to  bind  the  lands  of  the  vouchee  which  he  has  at  tl 
time  of  suing  out  the  writ.    That  is  a  substantial  reason  wl 

(•)  Thii  was  not  otcd  oa  the  fim  atfuneitt. 

th 
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extend  to  this  case;  and  there  appears  to  be  no  fiiir  reason  why    " 

these  proceedings  should  be  supported.     The  plaintiffs  ought  to  be     Corporation 
satisfied,  if  the  law  be  prompt  to  ^ve  them  redress,  when  their      l^on 
rights  are  invaded.    These  points  do  not  appear  to  have  been    Cwjwiiion 
much  panvassed  in  the  Court  of  Common  Pleas;  and,  there* 
fare,  wtt  have  less  reluctance  in  delivering  it  as  our  opinion  now, 
vithout  further  consideration,  that  the  judgment  ought  to  be  re- 
versed. 

AsHHVBST,  J*    Though  several  cases  have  been  mentioned  on 
tbis  (second)  argument,  which  I  had  no  opportunity  of  considering 
txfore  I  came  into  Court,  yet  they  do  not  shake  the  opinion  which 
I  before  entertained.    It  is  a  general  principle  of  law,  that,  in  order 
to  {bond  an  action,  there  must  be  damnum  cum  injuriaj  except  in 
some  few  particular  cases;  and  the  defendants  in  error  have  not 
ihewn  that  this  is  one  of  those.     In  the  present  case,  it  is  not  pre- 
[    tended  that  the  parties  have  at  present  sustained  any  actual  damage. 
No  injory  is  stated  in  the  declaration ;  and  though  damages  were 
pren  at  the  trial,  they  have  been  since  remitted.     This  action  pro- 
ceeds merely  on  the  ground  that  the  city  of  London  have  been 
Hreatened  to  be  distrained  for  toll ;  but  I  think  that  it  cannot  be 
iDuotained :  it  is  sufficient  that  the  law  of  this  country  has  pro- 
vided a  remedy  for  the  subjects  when  they  actually  receive  an 
^fffj.    In  this  case  the  action  is  brought  by  the  corporation  at 
krge,  and  not  by  the  individuals;  whereas  the  injury  (if  any)  must 
bare  been  sustained  by  the  individuals.     The  corporation  cannot   . 
^  injured  qua  corporation ;  but  in  truth  no  injury  whatever  is 
stated  to  have  been  sustained,  even  by  the  individual  members  of 
it   This  case  therefore  &lls  within  the  general  rule,  that  there  has 
been  oo  damnum ;.  and  we  ought  not  to  make  a  new  exception,  at 
Iw  in  a  case  like  the  present.    The  opinion  of  Finck  is  extremely 
ttfoog  against  this  proceeding.     It  is  observable  too,  that  Lord 
Gate,  when  he  was  enumerating  the  several  anomalies,  or  excep- 
^ to  the  general  rule,  does  not  mention  this  writ:  and  the  pre- 
^^ts  cited  from  Ryley  and  Madox  are  clearly   distinguishable 
^  the  present  case,  for  the  reasons  already  given :  they  both 
*^  an  actual  injury. 

.  BvLLKB,  J. — It  is  admitted  that  no  proceeding  like  the  pre- 
*^lia8  been  heard  of  for  near  five  centuries;  and  I  do  not 
^  fer  what  usefiil  purpose  the  corporation  of  JLondon  have 
^'^'^t  proper  to  have  recourse  to  it  now.  I  cannot  suggest 
^  icasoD  for  it,  except  it  be  done  with  a  view  of  preventing 
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a  jciry  from  c&ercising  thdbr  Jadgtnmt  oil  the  question  of  ri^t  < 
ftfiy  fttttire  oecasioh.  If  any  such  were  the  intention,  they  cann 
expect  that  this  Court  will  lean  in  fkvour  of  such  a  proceediti 
The  first  ground  on  which  the  defendants  in  error  have  attempt) 
to  support  these  proceedings,  a^e  the  precedents;  but,  withe 
goitig  through  them  minutdy,  it  is  sufficient  to  say,  that  there  is  i 
authority  for  the  present  action :  they  are  all  distinguishld^le  Sec 
this  case,  inasmuch  as  they  all  state  an  actual  distress.  Then 
was  said,  that  this  was  the  same  as  the  writ  of  monstravertml :  b 
no  authority  has  been  cited  to  prove  it ;  and  Fitxherbert  treats 
them  distinctly^  under  difierent  chapters,  as  if  they  were  difiere 
writs ;  and  he  says  expressly.  That  the  party  may  declare  on  tl 
latter,  without  Mtying  that  he  may  on  the  former.  Then  itw: 
uigtd.  That  in  numstrafoerunt  the  corporation  at  large  may  d^dal 
But  how  is  that  established  ?  litzherbcrtj  in  ^ery  instance  (exce 
one)  states^  That  there  must  be  an  actual  distress,  in  order  th 
that  the  attachment  may  issue;  and  that  it  must  be  stated  to  d 
damage  of  the  parson  suing :  and  in  that  one  {a)  passage^  he  wkj 
^  If  any  be  comjpelled  to  pay  toUj  all  the  corporation  may  bHli 
**  the  writ."  But  even  this'  fortifies  the  first  objection,  that  A 
toll  must  be  taken ;  and  though  he  says.  That  the  writ  may  I 
sued  out  by  all  the  Corporation^  yet  he  does  not  say  that  th^  tfti 
all  maintain  the  action ;  so  that  all  the  passages  may  be  recoddUl 
The  attachments  spoken  of  in  FittAertert  were  of  two  sorts:  so 
was  in  the  nature  of  a  criminal  proceeding,  for  a  contempt  ii 
having  disobeyed  the  king's  writ ;  and  that  might  be  sued  by  i! 
the  corporation :  the  other  was  to  bring  the  parties  into  Court  t 
amiwer  in  an  action.  And  it  is  clear  that  the  attachment  whk 
Ktzkerbert  mentions  in  the  last  passage,  was  the  criminal  attadi 
ment  for  the  contempt;  on  which  no  further  proceedings  codldt 
jiad.  There  is  a  precedent  in  LfOrd  Hal^s  manuscripts  (6),  whk 
clearly  shews  the  distinction  between  the  difierent  attachmaiti 
^  Eastj  1  Ed.  2,  Sussex.  Praeceptum  fiiit  ballivis  WiUiehni  I 
«  Brewosa  de  Shoreham,  quod  desisterent  capere  theoloniiil 
**  ab  episcqpo  Cicestride  Sf  haminibus  SUiSj  juxta  caitam  domi] 
^  regis  Henrici,  proavi  r^is  nunc,  per  quam  quieti  esse  debe 
**  per  totum  regnum;  qui,  post  diversa  brevia  eis  missa,  Um  t 
^  ptohibitione  quam  ad  respondendum^   retomavemnt  quod  nu 
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^  cmam  tempore  regis  nunc  aliquod  breve  eis  directum  fuit,  et  quod 
**  districHmem  captam  super  homines  dicti  episcopi  sine  exhereda- 
^  tionedomini  siii  deliberare  non  possunt  eo  quod  ipse  Willielmus 
<<  et  antecessores  sat  a  tempore  quo,  &c.  hucusque  seisiti  iuerunt  de 
^  tbeobmio  hominum  dicti  episcopi,  &  predecessorum  tnormnv  noA 
^  obstante  carta  domini  regis  Henrici  prsedicti.    Ei  quia  retomum 
"  pradictum  sonat  in  cant^mpium  domini  regiS)  et  dicti  episcopi  et 
^  homimim  suorum  prasdictorum  dispendium,  ideoprseceptum  esto 
^  tioeoomiti  quod  attachiet  eos,"  Sec    That,  therefore^  was  clearly 
acriniinal  attachment;  and  an  arbitrary  proceeding  it  was;  for 
there  was  a  good  legal  return  to  it*    Then  let  us  see  whether  there 
beiK)t80mediing  further,  which  shews,  that  that  was  not  an  action, 
at  ksat  by  the  persons  grieved.  The  persons  grieved  were  the  bishop 
of  ClMesler  or  his  men  ;  but  no  precedent  can  be  found  to  shew 
that  aK  a  persoifs  tenants^  as  such,  can  stand  in  judgment  in  a  Court 
of  Law:  and  if  any  action  had  been  brought  in  that  case,  it  must 
bave  been  by  the  bishop,  or  the  person  whose  goods  were  actually 
KJsed;  and,  therefore,  though  civil  proceedings  may  be  instituted 
on  a  writ  founded  originally  on  the  prohibitory  writ,  yet  that  writ, 
^Hiatem  it  be,  which  brings  the  parties  into  Court,  must  be  consi- 
dered as  the  original  writ  in  the  cause:  it  must  be  founded  on 
<iiM^^  actually  done ;  and  must  be  sued  out  by  the  party  actually 
pie?ed.     It  is  stated  in  the  books,  that  the  attachment  sued  out  by 
the  party  grieved  is  that  writ ;  the  foundation  of  the  action,  on  that 
dieplaintiffii  proceed ;  and  count,  according  to  Fitzherberi.    Then 
it  was  contended,  That  the  party  may  have  this  writ  before  dis- 
tress; far  which  a  marginal  note  in  Fit».  (a)  was  relied  on;  but 
those  mar^nal  notes  do  not  deserve  much  attention :  they  were  not 
made  by  Fitsherbert  s  and  in  the  old  editions  those  notes  are  not  add- 
^    But  even  supposing  that  the  writ  o(  manstraverunt  might  have 
^Q  sued  out  before  distress,  it  does  not  follow  that  this  writ  may. 
The  counsel  for  the  defendants  in  error  then  relied  on  Cok^^  Com- 
Qeaton  UuleUm;  but,  on  examination,  it  will  not  be  found  to  ap- 
1^.   The  text  in  LitHeUm^  on  which  Coke  was  commenting,  is  this : 

*  And  if  he  (the  lord)  doth  not  acquit  him  (the  tenant),  but  mffkreth 

*  him  to  be  distrained^  4*^.  he  shall  have  against  his  lord  a  writ  of 

*  mesne^  and  shall  recover  against  him  his  damages,"  &c  The 
t^  therefore,  is  confined  to  a  writ  of  mesne,  and  to  the  case  of  a 
^i*trei8.  Lord  Coke  does  not  comment  on  the  section  at  large ; 
W  he  comments,  in  his  nsnal  manner,  first  on  one  part  of  it. 
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uid  then  on  another.  In  the  course  of  his  note  on  the  writ  c 
mesne,  he  enumerates  other  writs  of  prevention ;  of  which  the  wri 
in  question  is  not  one.  Then  having  dismissed  those  writs  of  pre 
vention,  he  takes  up  the  comment  again  on  another  part  of  the  text 
which  applies  only  to  the  writ  of  mesne.  This  is  (as  it  were)  a  nei 
head,  or  chapter;  and  what  he  says  respecting  the  judgmetU  of  ac 
quUtaly  is  only  applicable  to  the  writ  of  mesne. 

On  the  last  point,  which  was  argued  at  the  bar,  I  think  we  an 
bound  to  give  some  opinion ;  and  it  cannot  have  escaped  the  atten* 
tion  of  the  counsel  for  the  city  of  London^  how  very  material  it  is  tc 
their  case.     The  printed  report  of  this  case  refers  to  a  MS.  o 
Lord  Halcj  published  by  Hargrove  (a) ;  in  which  it  is  said,  *<  Bont 
'<  cixnum  must  not  be  intended  of  every  freeman  of  London :  but 
^*  first.  He  must  be  a  freeman  of  London ;  secondly.  He  must  be  i 
^  Jireeman  and  inhabitant  of  London ;  for  though  he  be  a  freeman 
'*  yet  if  he  inhabit  out  of  London,  he  shall  not  be  exempted  from 
'^  prisage,  even  for  the  wines  imported  into  London."    The  answer 
which  the  counsel  for  the  defendants  in  error  have  given  to  this  ob* 
jection,  is,  That  this  is  a  question  of  fact,  which  the  jury  have  deter- 
mined :  but  I  think  it  involves  in  it  a  question  of  law  as  well  as  of 
&ct     The  objection  arises  on  the  record ;  for  it  is  contended  b^ 
the  counsel  for  the  city,  that  the  word  citizens  includes  all  fireemen, 
whether  resident  or  not :  if  it  do,  such  a  custom  cannot  exist  in  point 
of  law.    S  Btdstr.  1.;  Thorns.  Entr.  S02.;  SO  Ed.  S.  fo.  16.;  and 
Robinson  v.  Marshall,  C.  B.  lately.     If  such  a  custom  could  be  sup- 
ported, it  might  be  attended  with  the  most  serious  consequenoes; 
since  it  would  be  in  the  power  of  the  city  oi  London,  which  b  one 
of  the  oldest  corporations  in  the  kingdom,  to  sell  the  privileges  of 
every  other  corporation. 

Grose,  J.  After  the  very  elaborate  discussion  of  this  case^  Lmight 
excuse  myself  from  going  through  it  again ;  but  as  I  have  conceived  s 
strong  opinion  in  favour  of  the  plaintifis  in  error,  I  will  just  mentioa 
the  general  grounds  of  iti-r-The  principal  question  is.  Whether  or 
not  sufficient  appear  on  the  count,  to  enable  the  plainti£f8  to  recover  ft 
judgment?  Now,  that  count,  as  it  has  been  observed  already,  un- 
doubtedly states  no  damage,  no  specific  injury  to  any  person  whomscH 
ever.  It  is  the  policy  of  the  law  to  pve  redress  to  those  only  who  tr* 
grieved ;  and  all  the  precedents  in  our  books  state  not  only  that  the 
party  complaining  has  sustained  an  injury,  but  the  manner  also  m 
whidi  he  has  sustained  it  The  plaintifib  themselves  in  this  case  o 


(a)  £^.  Ltir  Tryts,  xaS. 


dered 
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dered  that  that  was  necessary,  because  they  alleged  in  their  1791. 
oount,  that  it  was  to  the  damage  of  the  plaintiffs ;  and  damages 

were  even  given  at  the  trial,  tho'  they  were  afterwards  remitted*  Corporation 

The  aiguments  of  the  defendants  in  error  are  drawn,  first,  from  j^^^oi^ 

analogy  to  other  cases ;   and  next  from  the  precedents :  but  Corporation 

^^  in  £iTQr« 

not  from  principles  of  reason  or  policy.     As  to  the  first,  I  think 
there  is  a  strong  analogy  between  this  writ  and  that  of  monstra" 
*  venmt.    The.  latter  was  brought  by  the  tenants  in  ancient  de- 
mesne^ in  order  (amongst  other  things)  to  be  quit  of  toll ;  and 
honly  takes  its  name  from  one  of  the  Latin  words  used  in  the 
writ    Finch  indeed  considered  this  only  as  a  prohibitory  writ, 
h  this  I  differ  from  him :  I  consider  it  as  a  remedial  as  well  as 
&  prohibitory  writ.     In  the  first  instance,  it  is  to  prohibit  the 
party  to  take  tbe  toll  from  those  who  claim  the  exemption ;  and 
on  that  prohibition  not  being  attended  to,  comes  the  attach- 
ment, which  is  the  remedial  part  of  the  writ ;  and  under  it, 
those  who  have  suffered  by  the  disobedience  of  the  former  writ, 
nuiy  recover  damages.     Then,  if  there  be  this  analogy  between 
this  writ  and  the  monstraverunty   it  will  appear  from  all  the 
writers  on  this  subject  (except  Lord  Coke\  that  these  proceed- 
logs  cannot   be  supported.     Fitzherbertf   commenting  on  the 
^lonstraveruntf  says.  If  the  lord  distrain,  then  the  tenants  may 
(Qean  attachment,  and  recover  their  damages ;  and  in  page  S^^ 
^  lays,  **  The  plaintiflb,  in  the  writ  of  attachment,  may  count 
**  teveraliy,  and  recover  several  damages ;  but  they  may  count 
^  together  in  one  count,  and  declare  how  they  were  severally 
^  distrained^**  &c     But  throughout  the  whole  comment,  there 
is  not  a  sing^  passage  which  does  not  consider  the  proceedings 
^n  the  attachment  as  founded  upon  a  grievance  actually  sus* 
Gained  by  the  party  suing.     So  in  his  comment  on  the  writ  de 
ttflolomo,  he  says,  **  The  party  may  have  an  attachment  against 
^  the  bailiflb,  or  those  that  do  grieve  him,"  &c.    The  general 
principle^  therefore^  to  be  collected  is,  that  on  both  these  writs 
^  [Murty  grieved  may  count     The  precedents,  too,  which  have 
km  dted,  all  agree  with  this :  they  all  state  an  actual  griev« 
anoe.    In  one>  which  was  not  alluded  to  at  the  bar.  Lib,  Intrat. 
^1  it  is  expressly  stated  in  the  count  in  monstraverunt,  that  the 
defendant  distrinxit ;  so  do  those  in  Ryley^  Madoxj  and  2  Inst. 
hi  that  in  Byley  it  is  observable,  That  there  was  a  claim  of 
exemption  from  all  toUs  s  and  yet  as  the  parties  afterwards  in* 
'isted  on  an  exemption  from  some  in  particular  only,  there  was 
a  judgment  for  those  parts.    In  tbe  one  in  Madox^  there  was  not 
.<nly  a  distrav,  bat  an  avowry  on  it    So  also  in  2  Jnst*  a  distress 
VouIV.  L  wa» 
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was  stated;  and  a  judgment  given  for  20  marks,  and  an  inhibit 
tion  to  the  defendants  not  to  distrain  again*     in  addition  to 
these  cases,  which  were  all  cited  on  the  first  argument,  a  pas- 
sage from  Co.  Lit.  has  been  cited  this  daj;  but,  after  giving  it 
the  best  consideration,  I  continue  of  the  same  opinion  that  I 
held  before.     Notwithstanding  Lord  Cok^%  opinion  is  always 
of  considerable  authority,  yet  it  has  been  sometimes  doubted 
in  particular  instances ;  and  in  this  his  comment  is  totally  dif' 
ferent  from  the  text.    Littleton  was  only  speaking  of  a  dis« 
tress;  and  if  what  Lord  Coke  says,  relative  to  the  judgment  (A 
acquittal  were  meant  to  apply  to  any  other  writ  than  that  of 
mesne^  which  was  the  subject  before  him,  he  is  certainly  mis* 
taken.     It  is  merely  an  opinion  of  his  own,  not  supported  bj 
any  authority;    and  it  is  contradicted  by  those  of  Finch  and 
Fitzherbert^  and  by  all  the  precedents  in  the  law  books.    Qd 
the  whole,  therefore,  I  am  of  opinion.  That  the  plaintifis  hafe 
not  allied  any  real  injury  in  their  count;   and  consequentljf 
cannot  recover  a  judgment.     I  think  it  is  not  necessary  to  gtv» 
any  opinion  on  the  last  point  made  at  the  bar,  because  this  ii 
sufficient  to  reverse  the  judgment  in  the  Common  Pleas.    At 
the  same  time  I  must  make  one  observation  rejecting  the  daiB' 
stated  in  the  declaration*     I  believe  it  has  been  deddedy  tlial 
the  word  citizens^  ex  vi  termini^  means  resident  citizens:  hoir- 
ever,  I  do  not  wish  to  give  any  decided  opinion  on  this  point 

Judgment  reversed  (u). 
Lord  K£NTON,  Ch.  J.  then  mentioned  the  case  of  £  t. 
Ponsonby  {i)j  in  which  Mr.  Henley^  who  was  then  at  the  bar, 
considered  it  as  ridiculous  and  absurd  that  a  quo  warranto  in^ 
formation  could  be  granted  for  a  mere  claim ;  and  Lord  Cb.  J** 
Ifyder^  in  delivering  the  opinion  of  the  Court,  adopted'  tto 
opinion  of  Mr.  Henley:  and  said.  That  no  infbnnatiou  cooid 
be  granted  in  such  a  case,  because  no  injury  was  done  ddier 
<o  the  Crown  or  to  the  subject. 

(a)  Bot  this  jadgment  wm  afterwirds  reversed  in  Ihm*  Prwc.  ad  Bthy^  Z79^  f* 
6  voL  7X8.  (h)  Vid.  Say,  245-;  ukI  $  Br^.  Pmri.  Cm.  iBj. 
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Ravee  against  Farmer. 

npinS  was  an  action  for  money  had  and  received^  to  recover 

the  proceeds  of  eighteen,  bags  of  red  Dutch  clover.    Th^ 

defendant  pleaded,  inter  alia^  an  award ;   to  which  the  plain- 

prednde  the  pUintiff  from  suing  upon  t  came  of  action  tuhsifting  agaimt  the  difuHhi' 
tite  nknaa^^v^mk  procfitfatt  the  aibkct^macter  of  such  wokgkiiuramMLbdkm.^ 
iqAkM  ia  the  nttten  refcncd.^1  J  ^4.  af  3.    fm€t.%^o.}  .^ 

7  ~  'tw 


rhe  caie  alladed  to  wat  Goligbtly  v.  Jellkoey  Hil.  9  Geo.  3.  B.  R.     In  an  action  of 

t  the  defendant  took  issue  on  all  the  breaches;  secondly,  pleaded  a  general  release, 

t  tbose  breaches  were  before  the  release  made;  and,  thirdly,  that  an  action  for 

her  matter  was  brought  by  the  plaintiff  in  MicL  8  Geo.  3.  and  all  matter  $  in  difference 

';  that  the  arbitrator  ordered  several  sums  to  be  paid,  and  that  the  parties  should 

leral  releases;  and  that  the  defendant  did  pay  the  money,  and  the  releases  were 

The  plaintiff  replied,  that  these  matters  were  not  before  the  arbitrator;  to  which 

adant  demurred.    After  argument.  Lord  ManifieU,  Ch.  J.  said,  the  only  question 

tfaer  a  submission  of  all  matters  in  difference  is  a  submission  of  matters  nat  in  dif- 
t 

Judgment  for  the  plaintiff;,^). 
(t)  See  Siddon  v.  Tario^,  post,  6  yqI  607. 
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^lied,  that  the  subject-matter  of  tlic  present  action  was  not        1791, 

ided  in  the  reference,  &c.  on  which  issne  was  joined.     At    • 

first  trial  before  Lord  Kenyan^  at  the  sittings  after  Easter  against 
1  last  at  Cruildhallf  the  plaintiff  calleil  one  of  the  two  arbi- 
ra  to  whom  the  matter  had  been  referred,  to  prove  tlvit  this 
r  had  never  been  laid  before  tiieni  by  the  parties,  and 
liejr  had  not  taken  it  into  their  consideration  in  forming 
iward;  but  the  defendant's  counsel  objecting  to  evidence 
B  nature,  on  the  ground  that  the  submio>i<)ii  to  arbitration 
led  all  matters  in  difference  between  the  parties,  his  Lord^ 
bought  he  was  bound  by  the  terms  of  the  reference,  and 
id  the  witness;  upon  which  the  plaintiff  was  nonsuited* 
hmi  however,  in  Trinity  Term  last,  upon  application,  set 
the  nonsuit;  Mr.  Justice  Buller  referring  to  a  case  in 
determined  by  this  Court  in  the  time  of  Lord  Maiisfield 
ind  upon  the  cause  going  down  to  trial  again  before  Lord 
m^  the  witness  was  admitted,  and  the  plaintiff  obtained  the 
t. 

Dodon  was  this  day  made  on  behalf  of  the  defendant  for 
I  aside  the  verdict,  and  granting  a  new  trial,  on  the  ground 
be  terms  of  the  reference,  being  of  aU  matters  in  difference^ 
Midiisive  on  the  parties,  as  to  all  causes  of  action  subsisting 
en  them  prior  to  the  submission,  of  which  the  subject-matter 
!  present  action  was  one.     But  by 

ujBj  J.— There  is  no  colour  for  the  motion.     Tlie  plain- 
ay  mudoabtedly  shew  that  this  matter  was  not  in  difference 
een  him  and  the  defendant  at  the  time  of  the  submission, 
referred  by  them  to  the  arbitrators, 
r  Curiamf  Rule  refused. 
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_.  Brown  against  Harraden. 

Tundsy, 

Fd.  itt.       npHIS  was  an  action  on  a  promissory  note  by  the  indon 
Threedayssrace  against  the  indorser.      The  declaration  stated,   that 

^^^^^et  German,  on  the  15th  oi  September^  178^,  made  the  note  in  qu 
asweUuonbiiis  tj^u  fo^  20/.  payable  to  the  defendant  or  order  on  the  2d  of-? 

of  exdiaBge:  for  ,  •       m% 

the3aiKi4i<i>«.  veitiber ;  it  then  deduced  a  title  to  the  plaintiff,  and  averred  a  i 
t]S^^difi^e  fiwal  to  pay  by  the  defendant  on  the  2d  of  November.  The  c 
foodng  in  aU  re-  fendant  pleaded  a  tender  on  the  5th  of  November.    The  plai 

tiff  replied,  that  he  sued  out  a  bill  of  Middlesex  on  the  4th 
November,  and  that  the  defendant  did  not  at  any  time  befc 
that  day  tender  the  20/.,  &c.  Rgoinder,  that  the  bill  otMidd 
sex  was  sued  out  on  the  4th  of  November,  and  that  before  tl 
time  the  defendant  was  not  by  force  of  the  statute  liable  to  ps 
&C.  nor  did  he  promise  to  pay  before,  &c«  Surrejoinder,  tt 
he  did  become  liable  by  force  of  the  statute  before  the  soi 
out  of  the  bill  of  Middlesex,  and  promised,  &c  To  this  the 
was  a  general  demurrer  and  joinder* 

Holroyd,  in  support  of  the  demurrer,  said,  that  the  sole  qac 
tion  was,  Whether  or  not  three  days'  grace  were  allowed  c 
promissory  notes  as  well  as  on  bills  of  exchange ;  he  contende 
that  they  were ;  and  consequently  that  payment  could  not  I 
enforced  in  a  Court  of  law  till  the  expiration  of  those  three  daj 
The  object  of  the  Legislature  in  passing  the  S  4*  4  Ann.c.  9.  was  I 
put  promissory  notes  on  the  same  footing  with  bills  of  exchaoj 
in  every  respect ;  as  is  evident  from  the  words  of  the  statute  {a 
and  the  several  determinations  upon  it.  Welch  v.  Craig,  8  Jtfo 
S7S.    Heylin  and  Others  v.  Adamson,  2  Burr.  676. ;  Grant 

{a)  "  An  act  for  giving  like  remedj  upon  promissory  notes  as  is  now  oaed  upon  U 
«*  of  exchange,  and  for  the  better  payment  of  inland  bills  of  exchange.** 

It  recites,  that  promissory  notes  are  not  assignable  or  indorsable  ever,  within  the  o 
torn  of  merchanu,  to  any  other  penon ;  and  that  neither  the  payee  or  indorsee  can  mi 
tain  an  action,  by  the  custom  of  merchants,  against  the  maker,  <*  Therefore  to  the  iiit< 
**  to  encourage  trad«  and  commerce,  which  will  be  much  advanced,  l/nuHiuU»  A§BU 
*'  the  *awu  effect  a$  imUnd  biUe  of  ntdumge^  and  Aatt  he  negeiiaUi  in  like  Manner ^^  be  it  < 
*  acted,  &c.  that  such  note  payable  to  any  person  or  per:>ons,  body  politic  or  coiporate,  1 
^  her,  or  their  order,  shall  be  assignable  or  indtnahle  over,  in  the  lame  wuamer  t»  ioif 
'*  hill*  •fenchange  are,  or  may  be,  according  to  the  custom  of  merchants  ;  and  thaCt 
**  payee  may  maintain  an  action  for  the  same,  in  tueb  manner  at  he,  she,  or  diey  may  ^ 
**  upon  any  inland  bill  of  exchange  made  or  drawn  according  to  the  custom  of  merdi^ 
**  against  the  penon  or  persons,  body  politic  and  corporate,  who,  or  whose  servant  or^B 
**  as  aforesaid,  signed  the  same ;  and  that  any  indorsee,  &c  may  maintain  his,  her,  or  the 
**  action  for  such  sum  of  money,  either  against  the  person  or  persons,  body  politic  aadc0 
"^  porat^,  who^  or  whose  servant  or  agent  as  aforesaid,  signed  sudi  notcy  or  against  anf  < 
« the  penons  that  indoraed  the  same,  im  Gh  mmmer  at  in  t^ift  ^  vdmi  hSSU^^ 
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^Vaughanj  S  Burr.  1524,  1527;  Baadinson  y.  Stone,  in  error.       1791. 
3.  WUs.  S,  4.  BulL  N.  P.  277;  &  2  BL  Cam.  46^  470.    Now    '"T " 

'  ^  Brown 

if  the  three  dajrs'  grace  be  not  allowed  on  promissory  notes  as       agaurn 
well  as  on  bills  of  exchange,  the  holder  cannot  sue  and  reco- 
ver on  tbem  in  like  manner  as  on  bills  of  exchange;  for  in  one 
instance  he  would  have  a  right  of  action  three  days  soon^  than 
in  the  other;  and  it  is  on  the  ground  of  this  similarity  that  pro- 
missory notes,  payable  on  a  contingency,  or  out  of  a  particular 
flmd,  have  been  held  not  to  be  negotiable^  as  not  coming  with- 
in the  meaning  of  the  statute  of  Anne,  though  they  come  within 
the  words  of  it,  because  they  could  not  be  put  on  the  same 
ibotipg  as  bills  of  exchange.     An  argument  may  also  be  dravm 
fiomthe  staL  17  Geo.  S.  c.  20.  s.  1.  which  considers  bills  of 
exdiange  and  promissory  notes  on  the  same  footing;  it  makes 
the  same  r^ulaticms  with  respect  to  both,  and  (among  others) 
enacts  that  those  which  are  of  less  value  than  5/.  shall  be  made 
payable  within  21  days.     But,  independently  of  the  statute  of 
^fwe,  the  indorsement  of  a  promissory  note  of  itself  constitutes 
&  bill  of  exchange,  as  fidling  within  the  same  definition,  namely, 
A  request  by  one  to  another  to  pay  to  a  third  person.    No^ 
puticnlar  words  are  necessary  to  constitute  a  bill  of  exchange ; 
^  rcqnest  to  deliver  money  to  another  is  sufficient;  2  Lord 
i^M.  1397.     Neither  need  the  direction  to  pay  the  money  be 
io  the  body  of  the  note,  or  even  on  the  same  side  of  the  paper. 
Harm  34.     In  the  preamble  to  the  statute  of  Anne,  it  is  taken 
^r  granted  that  the  holder  of  a  promissory  note  might  bring  his 
action  s^nst  the  indorser,  as  on  a  bill  of  exchange,  though 
he  could  not  against  the  maker.    And  HoU,  Ch.  J.  seemed  to 
be  of  that  opinion  in  BuUer  v.  Cripps,  6  Mod.  29,  30 ;  and  in 
Tassell  v.  Lewis,  Lord  Baym.  744.    Now  if  such  an  action  could 
W  been  maintained  before  the  statute  of  Anne,  as  on  a  bill  of 
exchange,  the  three  days'  grace  must  have  been  allowed.     In 
^  case  of  Tindal  v.  Brawn  {a),  which  was  argued  several  tinpes 
'10  this  Court,  and  afterwards  in  the  Exchequer  chamber,  it  was 
<^OQsidercd  as  settled  both  by  the  bench  and  the  bar  that  three 
'^>fl^ grace  were  allowed  on  promissory  notes;  for  the  whole 
•^igoment  was  founded  on  that  assumption :  if  that  had  not  been 
fitted  on  all  sides,  no  question  at  all  could  have  arisen ;  for 
^  they  were  not  allowed,  there  would  indisputably  have  been 
^ea  in  the  holder.     It  is  true  indeed,  that  in  Dexlaux  v.  Hood 
%Iienis(m,  J.  said,  that  they  were  not  allowed  in  promissory 
•I'oUi:  but  hJB  opinion  was  clearly  .extrajudicial,  because  the 

(«)  Abu, t Tol x67.  {h)  BMN.P.%1^ 
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party  had  at  all  events  been  guilty  of  laches,  in  not  gi\ 
tice  till  after  eleven  days ;  and  it  appears  from  what  i 
said  in  that  case,  that  th^  practice  was  against  the  judj 
nion :  it  is  obser>'able  also,  that  a  qtujere  is  added  in  the 
o^'  that  case ;  the  law  on  the  subject  was  not  so  well  un< 
then  as  it  has  been  since;  and  it  is  contradicted  by  the 
ing  in  Tindal  v.  Brawn.  There  is  also  a  short  note  c 
in  Fort.  376.  May  v.  Cooper^  where  it  is  said  to  have  1 
t^rniined,  that  the  three  days  are  not  allowed  in  thes 
but  tfic  same  answer  may  be  given  to  this  as  to  the  p 
case ;  and  it  has  never  been  mentioned  in  any  of  th 
quent  cases.  But  though  this  question  does  not  appear 
ever  been  solemnly  decided,  in  point  of  fact,  the 
England  (iz),  the  bankers,  and  the  principal  merchan 
city,  always  make  allowance  for  the  three  days  in  disc 
Kow  if  this  should  be  determined  to  be  illegal,  they  will 
incurred  the  |>cnalty  of  usurj-;  and  numberless  questi 
arise  on  notes  which  have  been  paid  by  indorsers  in  d 
payment  by  the  makers,  on  the  ground  that  the  holdars 
used  due  diligence. 

Laices^  contra.  No  action  could  have  been  brougli 
against  the  maker  or  the  indorser  of  a  promissory  noi 
the  statute  of  Anne^  because  a  note  was  merely  evidence  o 
.  and  no  .action  could  be  framed  on  it,  without  disdosi 
consideration,  Gierke  v.  Mafiin,  2  Ld.  Raym.  757. ;  Wi 
Cutting,  ib.  825.;  and  Poftet  v.  Pearson,  Salk.  129.  Ii 
the  ground  that  the  Courts  of  law  uniformly  held.  That 
sor}'  notes  could  not  be  declared  on  as  bills  of  exchan 
the  merchants  applied  to  the  Legislature;  in  conseqi 
which  the  statute  of  Anne  was  passed.  But  that  statute 
put  notes  promissory  and  bills  of  exchange  on  the  sam< 
in  all  respects :  the  inconvenience  complained  of,  and  w 
intended  to  be  remedied,  as  appears  from  the  prior  decis 
from  the  preamble  of  the  statute,  was  the  inability  tc 
promissory  notes ;  and  that  statute  only  gave  a  right  to  i 
tiotis  upon  tJiem  in  like  manner  as  on  bills  of  exchange, 
altering  the  law  as  to  the  time  or  the  manner  of  their  bei 
It  is  said  by  Beawes  and  all  the  writers  on  this  subji 
three  days'  grace  are  allowed  on  bills  of  exchange ;  I 
take  no  notice  of  any  such  indulgence  with  respect  to  pr< 


W  'nthis  he  WIS  confirmed  by  Mr.  Kay,  Solicitor  for  the  Bank,  on  a  que. 
him  from  the  Cotut. 
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.  jn>tet;  froai  whence  it  is  fair  to  infer,  that  in  their  opinions  the       1791. 
,  latter  are  not  entitled  to  the  three  days^  grace.    And  Lord  HoU  ' 

(a)  even  doubted  whether  the  custom  extended  to  inland  bills  of       agatna 
exchange.    There  is  no  case  in  which  it  has  been  expressly    ^^**^^»"- 
dedded,  that  the  three  days'  grace  are  allowed  on  promissory 
notes;  whereas  there  is  a  direct  authority  to  the  contrary  in 
Mmf  ▼•  Cooper  {b)^  which,   on  searching  the  record,  appears  to 
have  come  before  the  Court  on  demurrer ;  and  there  is  also  a 
«Mst  prius  decidbn   in   Dexlattx  y.  Hood^   to  the  same  effect. 
With  reqpect  to  the  case  of  TindcU  v.  Brcmn^  this  point  did  not 
arise  in  it ;  it  was  not  made  at  the  bar,  nor  noticed  by  the  bench. 
And  as  to  the  other  cases  cited  by  the  defendant's  counsel,  they 
oaly  prove,  that  there  is  a  similitude  between  bills  of  exchange 
and  promistory  notes  in  other  respects,  but  do  not  shew  that  they 
are  alike  in  this.    And  there  may  be  some  reasons  why  that 
indulgenoe  should  be  allowed  on  bills  of  exchange,  which  do  not 
extend  to  promissory  notes ;  one  of  which  is  that  the  acceptor, 
tho  eagtigidA  to  pay  to  the  holder  a  debt  for  the  drawer,  may 
bave  an  opportunity  of  examining  his  accounts  before  he  pays 
tkebilL 

Lord  Ken  YON,  Ch.  J. — This  question  is  of  such  infinite  im- 
portaace  in  every  hour's  transaction  in  the  commercial  world, 
duiti  I  think,  we  should  not  discharge  our  diity  to  the  public, 
if  we  were  to  keep  this  matter  iti  suspense :   and  we  are  the     , 
inoie  ready  to  deliver  our  opinion  as  the  question  is  upon  the 
wcord;  for  if  our  judgment  be  erroneous,  it  ^  may  be  corrected 
by  &  tiperior  tribunal.     It  is  not  necessary  now  to  consider 
whether  or  not  Lord  H6U  were  right  iu  so  pertinaciously  ad- 
hetiiig  to  his  opinion  before  the  statute  of  Annc^  that  no  ac- 
tion could  be  maintained  on  promissory  notes  as  instruments, 
wt  tkat  they  were  only  to  be  considered  as  evidence  of  the 
uebt:  that  question  exercised  the  judgments  of  the  able  men  at 
^time;  but  the  authority  which  his  opinion  had  in  West'- 
^'^'^^'-HaU  made  others  yield  to  him ;  and  it  was  thought  ne- 
<*«ary  to  resort  to  the  Legislature  to  apply  a  remedy.     It  is 
^'^^femely  clear  that  on  foreign  bills   of  exchange  three  days* 
P»ce  are  allowed ;  I  think  it  is  as  little  to  be  doubted  that 
^  are  also  allowed   on  inland  bills ;    and   that  observation 
*  of  some  use,  as  applicable  to  some  of  the  authorities  which 
"^ye  been  cited.       It  is  not  too  much  to  say,  that  in  former 
^^  recently  after  the  passing  of  the  statute  of  Jnne^  these 
'^  of  ^pieBtiom  were  not  so  well  understood  as  they  have 

been 
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1791.  been  since;  the  judges  were  not  so  conversant  with  the 

'  ject ;  but  they  have  now  raised  a  system  to  answer  the 

t^imH  gencies  of  the  public,  without  departing  from  the  rules  of 

HAaftADXH.  p^^  ^jjgjj  j|.  }g  g^^  jjj  Loyj  Raym.  74S.,  that  there  wa 

certain  time  assigned  by  the  custom  of  merchants  for  the 
ment   of  inland    bills  of   exchange,  it  only  shews  that 
judges  were  very  cautious  on  the  subject :  but  now  it  has 
settled  for  more  than  half  a  century,  that  they  are  payabl 
the  same  time  9s  foreign  bills  of  exchange.     Then  it  has 
argued,  that  there  is  a  substantial  difference  between  bill 
exchange  and  promissory  notes;    and  that  there  are  res 
why  the  acceptor  of  the  one  should  be  allowed  more  time 
the  maker  of  the  other:   but,    I  confess,  I  see  no  differ 
whatever;  they  both  make  engagements  of  the  same  nai 
and  when  the  acceptor  has  accepted  a  bill,  he  is  equally  be 
to  be  prepared  to  pay  on  the  day  appointed  as  the  maker  oi 
promissory  note. 

Then  the  ground  on  which  our  judgment  must  prooeo 

the  statute  of  Anne;  since  which  the  holder  of  a  promisi 

note  may  declare  upon  it  according  to  the  form  of  the  stat 

though  not  according  to  thd  custom  of  merchants.     The  w 

of  the  preamble  ought  to  decide  the  question,  which  the  c 

mon  usage  of  mankind  has  since  put  into  a  state  of  repose. 

recites,  that  promissory  notes  were  not  assignable  or  indora 

within  the  custom  of  merchants,  and  that  the  indorsee  cc 

not  maintain  any  action  upon  them,  within  the  custom  of  n 

chants ;  <*  therefore,  to  the  intent  to  encourage  trade  and  c 

<^  merce,  which  will  be  much  advanced  if  such  notes  shall  i 

**  the  same  effect  as  bills  of  exchange^  and  shall  be  negotiates 

<<  like  manner,"  &c  it  is  enacted,  &c.     The  struggle  betw 

the  merchants  and  the  Courts  of  law  before  this  statute  v 

Whether  the  party  could  declare  on  these  notes  according 

the  custom  of  merchants  ?     Lord  HoU  thought  not :  but  I 

statute,  which  was  passed  at  the  instance  of  the  merchants,  \ 

made  them  that  which  they  were  not  before ;  and  they  are  n< 

with  the  assistance  of  the  statute,   acted  upon  as  if  they  1 

been  within  the  custom  of  merchants.     The  operative  part 

the  statute  proceeds  to  say,  that  such  <<  notes  shall  be  assigns 

**  and  indorsable  over  in  the  same  manner  as  inland  bills  of 

^  change ;''  that  the  holders  may  maintain   actions  on  th 

in  such  manner  as  they  might  upon   inland  bills  of  excha 

against  the  makers,  or  against  the  indorsees,   in  like  man 

as  in  cases  of  uUand  Wis  of  exchange^  &c»    In  fihort,  they  w 

wIm 
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wholly  to  assume  the  shape  of  inland  bills  of  exchange.     The       1791. 
case  cited  from  Fortescue^  indeed,  is  undoubtedly  against  our    ~  " 

opinion:  but  that  case  was  determined  when  the  doctrine  on   ^^  agaima 
paper  currency  was  not  so  well  established  as  it  has  been  since ; 
and  it  has  been  constantly  contradicted  by  the  uniform  prac- 
tice to  this  time,  and  by  the  Courts  of  law.     The  case  of  Tindal 
▼.  Brawn  is,  in  my  opinion,  very  important :   that  case  was 
irgaed  several  times  in  this  Court,  and  afterwards  in  the  Ex- 
chequer-chamber ;  but  this  question  was  not  even  raised,  though 
it  would   have  been   decisive,    if  well   founded ;    and  it  was 
taken  for  granted  in  all  the  different  stages  of  that  cause,  that 
the  laches  of  the  holder  did  not  commence  until  the  expiration 
of  the  three  days'  grace.      Therefore  on    the   act   of  parlia- 
lueut,  and  on  the  authorities,  I  think  we  are  warranted  in  de- 
ciding that  the  three  days'  grace  ought  to  be  allowed  on  pro- 
missoiy  notes  as  well  as  on  bills  of  exchange,  and  consequently 
that  the  tender  made  by  the  defendant  in  this  case  is  a  suf- 
&3ent  answer  to  the  plaintiff's  action.     In  addition  to  these 
considerations  we  are  now  told  that  it  has  been  the  constant 
practice  at  the  Bank,  and  at  the  principal  bankers,  to  make 
this  allowance  on  promissory  notes:  then,  if  we  were  to  make 
A  decidon  in  opposition  to  all  this  practice,  it  would  be  attend- 
^  with  the  most  serious  conseqences;  for  these  notes  are  cir- 
cled not  only  throughout  this  country,  but  also  over  several 
^«r  countries  in  Europe :  many  of  them  have  been  discount- 
^  and  interest   taken,    on    the    supposition   that  three  days' 
pweare  allowed:  but,   if  we  were  to  determine  that  no  such 
^'Wance  ought  to  have  been  made,  all  those  parties  would  be 
^^oJved  in  the  crime  of  usury ;  and  again,  all  holders  of  notes 
^  made  no    demand  on    the   makers  till    the  expiration  of 
"^  three  days,  and  who  afterwards  resorted  to  the  indorsers, 
^  have  been  guilty  of  laches.     Therefore  I  am  glad  to  find 
^t  the  later  judicial  determinations,  and  the  statute  o{  Anne, 
^hichwas  passed  for  the  purpose  of  putting  promissory  notes 
^  the  same  footing  with  bills  of  exchange,  warrant  the  practice 
^*^  has  obtained  in  this  respect,  notwithstanding  the  former 
^  seem  to  be  against  it. 

AsHHURST,  J.  I  am  glad  that  this  case  is  brought  before 
l'^^  Court  in  order  to  be  solemnly  determined;  though  I  confess 
^U  a  matter  of  astonishment  to  me  that  this  question  could  ever 
^  admitted  a  doubt  since  the  statute  of  Anne^  which  was 
l^^*ied  in  order  to  put  promissory  notes  on  the  same  footing  with 

*%  of  fxduuDge  in  all  respects*    The  <  preamble  of  that  act  de- 
clares 
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1791«       clares  diat^  for  certain  reasons  there  mentioned,  both  ought  to 
'-■  be  pot  on  the  same  fix)ting ;  and  the  enacting  part  says  that 

aimiuH  actions  may  be  brought  on  the  one  in  the  same  manner  as 
HA&ftADtN.  ^^  ^^  other.  Now  if  they  were  to  diffi»r  in  so  essential  a 
point  as  that  now  contended  for  by  the  plaintiff,  they  c<Mdd 
not  be  said  to  be  put  on  the  same  footing ;  nor  could  acti<Mi6 
be  brought  on  promissory  notes  in  the  same  manner  as  on  bills 
of  exchange,  if  actions  on  the  former  might  be  commenced 
three  days  sooner  than  on  the  latter.  And  it  happens  ^^ry 
fortunately  that,  in  putting  this  construction  on  the  statute  of 
Anne,  our  opinion  will  meet  the  general  concurrence  of  man- 
kind. 

BuLLER,  J. — The  question,  whether  three  days'  grace  shall 
or  shall  not  be  allowed  on  promissory  notes,  has  for  many  yearis 
past  been  vexata  qtusstio  in  Westminster-haU :  but  the  practice 
among  merchants  and  bankers  has  been  uniform,  in  favour  of 
the  indulgence.  The  doubt  which  has  arisen  in  our  own  time» 
has  been  principally  founded  on*  the  determination  of  Mr.  J.  De^ 
nisan  at  nisiprius  ;  though  it  appears  that  the  jury  there  said  that 
the  judge's  opinion  was  against  the  practice:  and  that  case  has 
always  been  handed  down  in  print  with  a  qtuere.  And  since 
I  have  sat  upon  the  bench,  I  have  always  held  at  nisi  prius  that 
the  three  days  are  allowed,  whether  the  question  has  arisen  oa 
the  supposed  laches  of  the  holder,  or  in  cases  of  usury.  The 
cases  cited  by  the  defendant's  counsel  are  extremely  material; 
for  though  they  do  not  directly  decide  the  question,  they  shew 
that  the  Courts  of  Westminster  have  thought  the  analogy  between 
bills  of  exchange  and  promissory  notes  so  strong,  that  the  rules 
established  with  respect  to  one,  ought  also  to  prevail  as  to  die 
other.  Such  is  the  general  tendency  of  all  the  cases  since 
Lord  Mansfield*^  time.  Many  of  the  cases  alluded  to  by  the 
plaintiff's  counsel,  happened  before  the  statute  of  Anne  ;  they 
only  shew  the  strong  disposition  which  Lord  HoU  manifested 
on  all  occasions  to  discourage  promissory  notes.  It  appears 
from  them  that  Lord  HoU  and  the  merchants  were  perpetually 
disputing  whether  or  not  they  should  be  put  on  the  same  foot- 
ing with  bills  of  exchange.  The  merchants  did  not  contend 
that  they  might  recover  on  notes  in  particular  cases  only,  hut  that 
notes  should  be  universally  considered  in  the«ame  light  as  bills  of 
exchange.  Upon  that  ground  they  applied  to  the  L^alature 
for  reUef ;  and  their  conduct  is  very  strong,  to  shew  what  con- 
struction the  statute  of  Anne  ought  to  receive.  The  language 
of  the  preamble  b  express^    that  it  was  the  olgect  of  die 


Harkader. 
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L^slature  to  put  promissory  notes  exactly  oiuthe  same  footing        1791* 
with  inland  bills  of  exchange;   and  the  enacting  part  pursues    *~        ~ 
that  intention*     Therefore  though  it  has  been  now  attempted  to        agaua 
make  a  distinction  between  bills  of  exchange  and  promissory 
notefl^  and  to  shew  that  the  former  only  are  beneficial  to  trade 
and  commerce,  yet  that  argument  is  not  now  open,  for  the  Le- 
gislature have  said  directly  the  reverse,  and  that  it  is  for  the 
benefit  of  commerce  that  they  should  be  on  the  same  footing. 
The  other  cases  cited  by  the  plaintiff's  counsel,  shew  how  little 
the  law  on  this  subject  was  formerly  understood:  but  whenever 
these  kind  of  cases  have  been  discus$;ed  of  late  years,  the  judges 
have  all  agreed  that  it  is  essential  to  the  welfare  of  the  trade  and 
-commerce  of  the  country  that  some  certain   rules  should  be 
established  to  govern  all  cases  in  future.     With  regard  to  the 
custom  of  merchants,  it  is  true  that  a  party  cannot  declare  on 
notes  on  the  custom,  but  he  may  declare  on  the  statute;  which 
shews  that  the  act  of  parliament  has  been  considered  in  the 
Courts  of  law  as  putting  them  on  the  same  footing  with  bills  of 
esLchangc. 

Grose,  J.— On  reading  the  words  of  the  statute  of  Annef  I 
bave  no  doubt  whatever  but  that,  to  this  purpose,  notes  are  put 
exactly  on  the  same  footing  with  bills  of  exchange.     It  is  also 
of  great  importance  to  consider  that  the  cotemporaneous  usage 
and  the  modern   practice   agree  with   this   construction;    and 
therefore  it  would  be  attended  with  the  most  mischievous  conse- 
qaences,  if  we  were  now  to  put  a  different  construction  on  it. 
The  late  cases  Heylin  v.  Adamson^   Grant  v.    Vaughan^   and 
Tindal  v.  Browrij  though  not  precisely  in  point,  are  strong  to 
shew  that  the  law  is  as  it  has  been  now  declared  to  be.     The 
case  of  May  v.  Cooper  is  indeed  strong  the  other  way:  but  that 
case  cannot  be  supported ;  the  true  answer  to  it  is,  That  when  it 
was  determined,  these  comnjercial  subjects  were  not  so  well  in- 
vestigated, nor  consequently  so  well  understood,  as  they  are  at 
this  time.     And  it  is  very  probable  that  M.  J.  Denison  formed 
his  opinion  in  Dexlaux  v.  Hood  on  that  oi  May  v.  Cooper:  but 
he  was  misled  by  it.     Therefore  on  the  general  reasoning  of  the 
cases  cited  by  the  defendant's  counsel,  and  on  the  clear  and  evi- 
dent intention  of , the  Legislature  in  passing  the  statute  o(  A^ne^ 
I  am  of  opinion,  that  the  three  days'  grace  ought  to  be  allowed 
on  promissory  notes  as  well  as  on  bills  of  exchange. 

Judgment  for  the  defendant  (a). 

(«)  Vide  LrfHty  ▼.  MiUif  pofb  170,  and  Smith  v.  iMSftf,  pott.  6  vol.  laa* 

C1UBLTOIK 
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^^flll  Charlton  against  Joseph  King. 

Apieiofbank-  ^YIHIS  was  an  ECtion  of  covenant.  The  declaration  stated 
the  5  c?*a!«.  3a  an  indenture  dated  Cktober  6th,  1785,  between  one  James 

Sli'^Tc^^of  ^^  ®^  *®  ^^®  P*^  ^^  *®  plaintiff  and  the  defendant  of 
icrion accrued     the  Other;  in  which  (after  reciting  that  James  King  and  the 

ruptcy:  tuting  defendant  had  been  partners,  and  that  they  had  agreed  to  tak^ 
^*6n  wWch  ^®  plaintiff  into  partnership  for  seven  years,  in  consideration 
an  action  of  CO-    of  his   advancin£r  500/.)  James  Kinff  and  the  defendant  cove- 

venant  is  found-  i-ij  n  i 

cd,  was  executed  nanted  jouitly  and  severally  to  repay  the  plaintiff  the  5002.  so 
bankruptcy,  is  advanced  by  him  at  the  expiration  or  other  sooner  determina- 
not  suflScient.  ^Jq^  of  the  partnership,  in  manner  following,  namely,  one 
moiety  on  the  Candlemas-day,  and  the  other  moiety  on  the  May^ 
day  next  following  the  determination  of  the  partnership,  with 
lawful  interest  from  those  respective  days  until  the  same  should 
be  paid.  The  declaration  then  averred  that  the  partnership 
was  afterwards  determined,  to  wit,  in  March,  1787;  and  that 
neither  James  King  nor  the  defendant  had  repaid  the  500/.  at 
the  times  agreed  upon,  &c.  The  defendant  pleaded  several 
pleas,  among  which  was  the  following :  That  the  defendant  be- 
fore the  exhibiting  of  the  bill  of  the  plaintiff,  to  wit,  &c.  be^ 
came  and  was  a  bankrupt  within  the  intent  and  meaning  of  the 
several  statutes  made  and  now  in  force  concerning  bankrupts; 
and  that  the  said  indenture  in  the  said  declaration  "was  made  he- 
fore  such  time  as  the  said  defendant  so  became  a  bankrupt :  con- 
cluding to  the  country. 

To  this  there  was  a  special  demurrer,  because  it  was  not  al- 
lied that  the  came  of  action  accrued  before  the  bankruptcy  of 
the  defendant,  and  joinder  in  demurrer. 

Lawesy  in  support  of  the  demurrer,  insisted  that  this  plea 
could  not  be  supported ;  inasmuch  as  it  did  not  pursue  the  form 
prescribed  by  the  staU  5  Geo.  2.  c.  SO.  s.  7. ;  which  enables  a 
bankrupt  who  is  sued,  to  plead  that  the  cause  of  action  arose 
before  the  bankruptcy;  and  that  it  was  clearly  bad,  if  not 
warranted  by  the  statute.  { 

Holrqydj  contra. — This  debt  might  have  been  proved  under 
the  commission  by  the  7  Geo.  I.  c.  31.  But  the  defendant 
could  not  in  strictness  plead  that  the  cause  of  action  accrued  be- 
fore the  bankruptcy,  though  the  indenture  were  executed  before ; 
because  it  was  the  bankruptcy  which  put  aa  end  to  the  partner- 
ship; but 

Per 
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Per  C«rMrw.-*-Thl8  plea  cannot  be  supported,  considered  in       1791; 

any  point  of  view.     In  the  first  place,  it  is  bad  as  a  plea  at    • 

common  law ;  and  in  the  next,  it  is  not  warranted  by  the  sta^       ^aimY^ 
tute,  which  has  preseribed  a  particular  form  of  plea.   But  as        ^'^°*   . 
diis  was  a  certain  sum  of  money,  payable  at  all  events  on  a  fu« 
ture  day,  the  plaintiff  might  have  proved  it  under  the  commis- 
sion, with  a  rebate  €i  interest ;  and  as  the  statute  has  given  the 
defendant  a  right  to  plead  generally  that  the  cause  of  action-  j 

arose  before  the  bankruptcy,  he  is  entitled  to  prove  this  defence 
on  a  plea  (a),  that  the  cause  of  action  arose  before  the  bank- 
ruptqr.  Judgment  for  the  plain  tiffon  this  plea^ 

(a)  One  of  the  plets  wuin  this  form. 


MoREVf.ooD  against  Wood  and  Another.  r^i^y, 

jF*6.  ISC. 

rjpRESPASS  for  breaking  and  entering  the  plaintiflTs  closer 

called  Swatmick  Common^  otherwise  Swanwick  Delves,  in  ofttw^Miin" 
the  parish  of  Al/retorh  Derby,  and  digging  stones  therein,  &c.  Sue^TS^e 
and  carrying  them  away,  &c.     Plea,  That  there  are  certain  defendant  plead 

,    ,  ,  „    ,  that  ^.  and  J». 

wastes  or  commons  lying  open   to  one  another ;    one  called  commona  He 
Swanwick  Common,  otherwise  Swanwick  Delves,  being  the  close  other'aiid  then 
in  which,  &c. ;  the  other  called  Swanwick  Green,  in  Alfreton,  P"*^'**^/®*;  * 
&c :  that  one  of  the  defendants  was  seised  m  fee  of  certain  commons,  the 
tenements  in  Alfreton  ;  in  right  of  which  4ie  prescribed  for  the  Averse  SIT' 
liberty  of  digging  stones,  in,  upon,  and  throughout  the  said  ^^^  ptescnp- 
doses,  called  Swarrooick  Common,   otherwise  Swanwick  Dehes 
and  Swamick  Green,  for  repairs,  &c. :  and  that  he  (his  tene- 
ments wanting  repairs)  in  his  own  right,  and  the  other  defend- 
ant, as  his  servant,  entered,  &c.  for  that  purpose.     Replication, 
traversing   the  prescription   in    Swanwick   Common,  otherwise 
Swanwick  Delves ;  dropping  Swanwick  Green.    Rejoinder,  ten- 
dering issue  on  the  prescription  both  in  Swanwick  Common  and 
Swanwick  Green.     Special  demurrer ;   because  the  defendants, 
in  thdr  rejoinder,  did  not  tender  an  issue  on  the  fact  traversed 
by  the  plaintiff  in  his  replication ;  and  because  the  issue  ten- 
dered in  the  rejoinder  is  too  large,  comprehending  not  only  the 
fiust  of  the  prescription  traversed  by  the  replication,  but  also  a 
matter  of  &ct  not  all^^ed  nor  traversed  by  the  replication, 
namety,  a  prescription  to  dig  for  stones,  &c.  in  Swanwick  Green  i 
and  because  the  last  prescription,  so  attempted  to  be  put  in 
isto^  is  wholly  immaterial  and  irrelevant  in  this  action,  &c.  ,- 
joinder  in  demarrer. 

C%am&re, 


MA 


CASES  IN  HILARY  TERM, 


1791. 

MOKSWOOO 
WOOD 

md  Aoociier. 


ChanAre^  ia  support  of  the  demurrer,  admitted,  That  the  de- 
fendant's plea  was  good,  because  it  included  in  it  a  defence  to 
the  trespads  charged ;  but  contended,  that  as  the  plaintiff  onfy 
complained  of  a  trespass  in  Swarmick  Dehesj  he  was  not  ol>« 
liged  to  go  to  trial  on  a  right  claiiped  in  Swanwick  Green.  It 
would  be  a  hardship  on  him  to  compel  Ima  to  traverse  the 
whole  prescription  pleaded  by  the  defendant;  because  that 
would  be  permitting  the  defendant  to  give  evidence  of  acts  of 
ownership  done  in  Swanwick  Green,  without  first  establishing  a 
connection  between  thift  place  and  the  locum  in  quo. 

Wood,  contrdy  insisted.  That  it  was  not  competent   to  tho 
plaintiff  in  his  replication,  to  narrow  the  prescription  pleaded 
by  the  defendant     The    defendants    rest    on   a    prescription, 
which  covers  not  only  the  particular  place  on  which  the  tres- 
pass was  committed,  but  extends  also  to  another  place,  between 
which  two  places  a  connection  is  stated  in  the  plea  ;  where  it  is 
all^^ed  that  the  two  commons  lie  open  to  each  other.     The 
objection  (if  any)   is,  That  the  defendant  has  undertaken  to 
prove  more  than  he  need  have  done,  in  order  to  cover  the 
trespass;  but  that  occasions  no  injury  to  the  plaintiff,  but  is  to 
his  own  disadvantage :    for  if  he  do  not  prove  the  whole  pre* 
scription,  he  must  feil ;  and  unless  he  can  prove  a  connection 
between  the  two  places,   the  acts^  of  ownership  on  Swanwick 
Green  will  not  assist  him*     But  if  he  do  establish  that  con- 
nection, it  would  be  extremely  unjust  to  exclude   the  acts  of 
ownership  on  Swanwick  Green,  which  may  be  more  numerous 
than  those  on  Swanwick  Delves :  and  unless  he  had  pleaded  in 
this  manner,^^  no  evidence  would  have  been  permitted  of  acts 
done  in  the  former.    It  might  as  well  be  contended  that,  if  a 
plaintiff  were  to  declare  for  a  trespass  committed  on  a  particu- 
lar part  of  a  field,  and  the  defendant  were  to  justify  under  a 
right  which  extended  over  the  whole,  the  plaintiff   might  in 
his  replication  narrow  the  right  to  that  particular  part  in  which 
tHb  trespass  was  allured  to  have  been  committed,  and  thereby 
confine  the  def^idant  to  proof  of  acts  of  ownership  within  that 
part,  when  probably  his   evidence  might  be  apphcable  to  the 
other  parts.    Supposing  the  defendants'  title  were  derived  un- 
der a  grant,  which  extended  over  both  commons,  they  might 
undoubtedly  have  set  forth  in  their  plea  the  whole  of  the  grant. 
Then  th^  may  also  plead  their  prescriptive  title,  since  eveiy 
prescription  presupposes  a  grant. 

Ckambre,  in  r^ly.— There  is  no  averment  in  the  pka  to  in* 
troduce  the  connection  between  the   two  oommons^.  on  which 


4>l%.n 


Wood 
and  Anttiieiw- 


iN  THE  Thibty-first  Yeab  OF  GEORGE  in.  tM 

the  pUdntiff  could  have  taken  issue.  It  is  not  necessary  to-  con-'  IWl. 
tend,  that  at  all  events  the  defendant  shall  be  excluded  from 
the  medium  of  proof  which  he  wishes  to  establish;  but  it  doe» 
not  follow,  that,  in  all  events,  he  shall  be  entitled  to  it.  Whe- 
ther or  not  he  should  be  permitted  to  do  so,  depends  upon  an-^ 
other  feet,  which  should  have  been  expressly  averred  in  the 
idea.  The  argument  relative  to  a  grant  instead  of  a  prescrip- 
titH),  is  by  no  means  conclusive:  it  is  merely  proving  idem  per' 
idenu 

Lord  Kenton,  Ch.  J. — I  am  not  able  to  distinguish  this" 

case  from  that  which  was  put  by  the  defendants'  counsel :  if  air 

Action  be  brought  for  a  trespass  in  a  particular  close,  the  defend^ 

ant  may  plead  that  it  is  a  part  of  a  larger  close,  and  that  he  had* 

a  ri^t  over  the  whole*     Here  it  is  stated  in  the  plea.  That  the 

ooxnmons  lie  open  to  each  other ;  and  that  the  defendant  has  tt 

•ni^fat  in  both*     No  injury  is  done  to  the  plaintifiP  by  this  mode 

crf^  pleading;  for  the  defendant,  having  prescribed  for  the  whol^ 

HMXMst  prove  the  whole  proscription,  otherwise  he  must  fail  at 

tbj^  trial ;  whereas  great  injustice  might  be  done  to  the  defend- 

flX^C,  if  he  were  not  permitted  to  plead  this  prescription  over  the* 

^rlmole;  for  if  he  were  not,  he  would  not  be  permitted  to  give 

e^ridence  of  acts  of  ownership  over  Swanwick  Greerij  when  per- 

his  owii  convenience  might  have  led  him  ta  exercise  more 

[Uent  acts  of  ownership  over  that  part  of  the  common  than* 

o'V^  the  other  part  at  a  greater  distance  from  his  own  home :. 

BX^fi  in  very  extensive  wastes  and  commons  it  frequently  happen^ 

tl^et  particular  persons,  for  their  own  convenience,   depasture: 

their  cattle  <m  particular  spots ;  but  that  by  no  means  excludes^ 

«^eir  right  over  the  other  parts :  and  in  such  case  it  would  be  ex* 

^^*^einely  unjust  that  commoners,  who  are  sued  for  trespas^s  upon* 

^^  part  of  the  waste,  should  not  be  permitted  to  prescribe  for 

*e  whole. 

AfiHHURST,  J.— All  prescriptions  are  in  their  nature  entire;- 
®A  when  they  are  pleaded,  the  adverse  party  cannot  deny  a- 
P«rt  only,  but  must  either  demur  or  traverse  the  whole:  but 
^Hmgh  a  person  plead  a  prescription  in  a  more  extensive  mah« 
^  than  he  need  do,  he  must  prove  it  as  laid ;  and  in  that  ro^ 
^9^  he  subjects  himself  to  ^ome  disadvantage  in  thus  plead« 
®f  It  Then  it  is  but  just,  on  the  other  hand,  that  lie  should 
De  entitled  to  any  advantage  which  he  can  derive  iv'^m  the  pre» 
'^'f^on  which  he  pleads.     Suppose  ifi  this  case,  that  the  de-^ 

'^'^t  €U  giye  some  evidence  of  acte  of  ownership  in  Svoan- 

mck 
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1791,       wkk  DelveSf  but  much  stronger  evidence  in  Swarvmick  Greeth  he 
'  ought  to  have  an  opportunity  of  giving  the  latter  in  evidence 

^4^^°  having  first  introduced  a  connexion  between  both,  which  he 
wdAno^  could  not  be  permitted  to  do  if  the  prescription  were  confined 
to  the  former  part  only.  If  indeed  the  jury  could  separate  the 
parts  of  the  prescription  in  giving  their  verdict,  then  the  plaintiff 
might  sustain  a  disadvantage  firom  the  defendant's  pleading 
this  general  prescription,  with  regard  to  the  costs  of  that  part 
introduced  by  the  defendant  in  his  own  favour ;  but  the  jury 
must  give  a  general  verdict  for  the  whole  prescription  one  way 
or  the  other. 

BuLLER,  X  **  If  any  case  can  be  put  where  a  party  would 
have  a  right  to  take  advantage  of  the  whole  of  his  prescription, 
that  is  sufficient  to  decide  this  case;  and  that  has  been  ad- 
mitted in  the  argument:  the  rest  must  depend  on  evidence. 
If  the  defendant  fiul  in  proving  any  part  of  this  prescription, 
he  must  fail  in  the  whole :  it  is  therefore  incumbent  on  him  to 
prove  a  right  in  Swanwick  Delves  as  well  as  in  Swanwick 
Green ;  which  is  to  the  plaintifi^s  advantage.  No  answer  has 
been  given  to  the  case  put  of  a  grant,  which  may  still  be  pro- 
duced, if  it  were  made  before  the  time  of  legal  memory ;  and 
if  a  grant  since  the  time  of  legal  memory  extended  the  right 
over  both  commons,  the  party  undoubtedly  might  plead  it  in 
the  very  terms  of  it.  The  instance  put  by  my  Lord,  is  directly  in 
point.  I  know  no  case  in  which  it  has  been  held,  that  a  party 
may  narrow  a  prescription:  where  indeed  an  action  of  tres- 
pass was  brought,  and  the  defendant  prescribed  for  sheep  on 
a  common,  and  proved  a  right  for  other  cattle  also  as  well  as 
for  sheqp),  it  was  held  sufficient  (a).  Now  the  question  there 
must  have  arisen  on  the  general  rule  that  prescriptions  are  en- 
tire^ and  therefore  that  the  defendant  could  not  divide  it  in 
such  a  manner;  but  the  Court,  in  indulgence  to  that  case^ 
said,  That  the  party  need  not  plead  the  other  part  of  the  pre- 
scription which  did  not  apply  to  the  question  in  dispute.  Now 
the  indulgence  in  that  case  shews  what  the  general  rule  of 
pleading  is.  In  this  case^  I  think  the  defendant  has  alleged 
enough  in  his  plea  to  try  the  connexion  between  the  two 
commons:  but  even  if  he  has  not,  that  objection  cannot  be 
taken  advantage  of  in  this  stage  of  the  proceeding;  that 
is  mere  matter  of  form :  the  substance  is.  That  the  defend- 
ant has  a  right  over  Swanwick  Deltas  and  Swamnck  Common: 

(«)  Vide  Prp^  V.  A»^,  ^ar/r.  N.  P.  59. 
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Wt  if  there  were  any  defect  in  form,  the  plaintiff  should  have       1791/ 
demurred  specially  to  the  defendant's  plea.  ~J 

Grose,  J. — The  case  put  of  a  grant  is  decisive;  for  every        agaUst 
prescription  is  founded  on  a  grant ;  and  part  of  a  grant  only    andAnoSicr. 
cannot  be  traversed.     Besides,  this  mode  of  pleading  is  for  the 
plaintiff's  advantage;  for  unless  the  defendant  prove  the  whole 
prescription  as  it  is  laid,  he  must  fail. 

The  Court  however  gave  the  plaintiff  leave  to  amend. 


M 


The  King  against  S.  Stannard.  /5!i8t! 

R.  Attorney-General  moved,  on  behalf  of  the  defendant,  for  remove  an7ii- 

a  writ  of  certiorari^  to  remove  an  indictment  against  the  gi^c^wlofficcr** 

^fei^ndant,  an  officer  of  excise,  who  was  indicted  with  two  others  fro™  t^c  Sci- 

'^^  a  not  and  assault  at  the  Jjooer  sessions ;  which  ed  on  thcmo- 

^Tie  Court  immediately  granted,  without  any  affidavit  being  "ora^-o^nma 

FOwidfid  to  support  the  motion  [a).  "t^^^  *"^  ^' 

(a)  Vide  R*x  ?.  EaUm^  ante,  %  vol  Sp.  [l  •£««/•  303*1 


^OLLESTON  and  Others,  Assignees  of  Margetson, 

a  Bankrupt,  against  Smith. 

T^  trover  fbr  the  ship  Scipio^  the  jury  found  a  verdict  for  the  Notwithstand- 
plaintiflfe,  at  the  sittings  after  Michaelmas  Term,   1789,  at  3°^!^*f.i7'* 
GuiWAoi^  suliject   to   the   opinion   of  the  Court  on  a  case;  t",!*^^*^!^ 
stating  that  on  24th  Je/rar,  1788,  the  defendant  lent  the  bank-  shipthaUbe 
rupt2000/.;  as  a  security  for  which  he  executed  a  bill  of  sale  void,unl«s 
rf  the  ship  in  question,  then  at  sea,  and  wrote  an  order  to  the  ^*^tS;'"^*^^ 
^ptam  to  deliver  up  possession  of  the  same;  and  at  the  same  be  truly  and  ac- 
^e  deposited  in  the  defendant's  hands  the  original  certificate  ed  therein,  a 
rf freedom,  and  a  policy  of  insurance  on  the  said  ship.     On  the  mUuklTwSl 
Mj«fy,  1788,  jMarg^t'/son  committed  an  act  of  bankruptcy,  and  not  vitiate  it. 
^  the  18th  of  the  same  month  the  commission  issued,  under  xJ?.&P.483.] 
^ch  the  plaintiffs  claim.    On  the  5th  September  following,  the 
^pio  arrived  in  the  Thames^  Itnd  the  defendant  took  possession 
^her  under  the  bill  of  sale  and  continued  in  possession  till  the 
*lh  October y  when  the  ship  was  sold  under  an  order  of  the  Court 
^  Chancery ;  And  the  purchase-money  directed  to  abide  the 
^^t  of  the  verdict  in  this  action.     The  case  further  stated, 
^  in  order  to  obtain  a  r^istry  of  a  British  ship,  the  follow- 
*%  steps  must  be  taken :  Upon  the  sale  of  a  ship  the  purchaser 
Vol.  IV.  JM  carries 
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17dl.       carries  the  biD  of  sale  from  tbe  late  orwuer,  and  the  ceftffidM 
of  th^  registry  to  the  bench-officer,  and  takes  the  oath  of  o^ 


tfoau^       ship  |>rescribed  by  the  act  26  Oea,  5.  a  60.    A  note  tiial  Ae 


oath  has  been  made  with  &e  certificate  of  rq^istry  is  tbm 
to  the  collector  outward   who  takes  fiiesh  security  from  tto 
new  owner  i^reeably  to  tbe  act,  and  makes  out  a  new  certificMr 
of  registry,  and  cancels  the  old  one.     An  abstract  of  the  neif 
certificate  of  registry  is  entered  in  a  book  kept  in  the  coUeetor^ff 
office,    another   abstract  in   another  book  in  his  comptroller's 
office,  a  third  in  the  register-general's  office,  and  a  fourth  in 
the  plantation  or  secretary's  office.    And  the  certificate  of  re« 
gistry  is  signed  by  the  r^;ister-general's  and  secretarjr's  derka, 
and  afterwards  by  the  coUeetor  and  comptrdler,  and  d^vcred 
to  the  owner.     The  certiflcate  of  registry  is  first  made  oatf 
and  then  an  abstract  of  it  is  entered  in  the  fi>ur  books  abore-' 
mentioned;   and    no   new  certificate  n   granted   till  the  oixl 
one  is  delivered  up,   if  it  be  in  being*    It  also  sftated^  tliat 
when  a  bill  of  sale  is  to  be  made  out  of  a  diip  which  is  abroad 
at  the  time,   and  the  certificate  is  with  the.  ship,  which  it  ia 
required  to  be  (and  it  was  in  this  instance)  it  is  the  practice 
to  apply  to  one  or  other  of  the  four  offices  above-mentioned 
for  a  copy  of  the  certificate  of  rq;istry ;  which  is  granted  ac- 
cordingly.    The  case  fiirther  set  forth  the  bill  of  sale  delivered 
to  the  defendant,    which  was   in   the  usual  form,   containing 
a  copy  of  the  certificate  of  regbtry,  in  these  Wordu  :  '<  In  p^ 
^<  suance  (^  an   act  passed  in  the  tWe&ty-sdxth  year  of  dit 
^<  reign  of  king  George  the  Third,  entitled*  an  act  for  the  fiiF-^ 
^^  ther  increase  and  encpuragemeut  of  shipping  imd  navig*^ 
^  tion,  the  said  James  Margetson  havilig  taken  and  subscribedt: 
*^  the  oath  required  by  tUs  act,  and  having  sworn  that  he  ]|» 
<^  sole  owner  of  the  ship  or  vessel  called  the  Seipifh  of  Lamdm^ 
'<  whereof  Dawkins  Carr  is  at  pr^p^t  master,   and  th$t*  thtr 
^  said  ship  or  vessel  was  foreign  bailt,  formerly  called  the  Sih' 
^  perbf  taken,  priz^  from  the  Ftench  king's  subjects  by  his  Mli^i 
^^  jest/s  ship  Fortiiudej  George  Keppel^  Esq.  commander,  an^ 
*^  legally  condenmed  in  the  H%h  Court  of  Admiralty^  a$  h^ 
<<  sentence  tf  condmanaiionj  dat$dfSih  May^  1783,  andmadeji^ 
*^  asbjf  certificate  of  freedom  granted  at  Londbn,  the.  28Ui  Jmimr 
^  anff  1788,  appears^  &&  (here  foUowied  a  fuU  and  pardbobr 
^  description  of  the  Vessel  as  required^  concluding  thus :)  OSMUb 
^^  under  pur  hands  and  seals  of  office  at  the  custom-honse  of  tfi» 
<<  said  port  of  LondM,  the  thirteenth  day  oSD6eember  in  the^n* 
u  qn^  tboHMHMi  seFm  liwdi«d  and  eighty^aeyeA."    It  fbtthoii 
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gppeaifid,  that  the  date  of  the  condemnation  of  the  ship  Scipio       1791. 

is  Ae  Mdi  3foy,  1782,  and  the  date  of  the  certificate  of  free- '' 

dom  i«  the  28th  January^  178S,  in  the  collector's,  comptrol-  agaiL^'' 
ler'sy  and  secretary's  books;  and  in  the  certificate  of  registry 
UxS^  the  dates  are  the  same;  but  in  the  register  generars  book 
the  date  of  the  condemnation  is  the  28th  May^  178S;  and  rd« 
lerenee  was  had  to  that  office  for  a  copy  of  the  certificate  of 
titte  ship's  roister,  when  the  bill  of  sale  in  question  was  exe- 
cuted to  the  defendant,  which  was  filled  up  from  that  book. 
The  ocdlector's,  comptroller's,  register-general's,  and  secretar/i 
ofBoes,  or  one  of  theip,  are  the  proper  offices  for  such  refer* 
aioe.  The  case  further  set  forth  the  certificate  of  registry, 
wldch  tallied  with^the  copy  thereof  in  the  bill  of  sale,  except  in 
4>edatebe{bre-mentioned;  and  also  that  it  had  the  signatures 
oF  the  proper  officers  added  thereto. 

Siepierd  (a),  for  the  plaintiffs,  insisted.  That  the  bill  of  sale^ 
tnder  whidi  the  defendant  claimed,  was  void  by  the  statute  26 
Geo*  3.  e.  60.  s.  17.  which  requires  the  certificate  of  the  registry 
rf  the  ship  to  be  truly  and  accurately  recited  in  words  at  length 
in  the  bill  of  sale:  1st,  Because  there  was  a  variance  in  the  data 
(fcmkmnaiion  between  the  certificate  aVid  the  recital  of  it  in  ths 
Ulof  sale;— and,  2dly,  Because  the  names  of  the  persons  wha 
^^oed  the  certificate  were  not  copied  in  the  bill  of  sale.  As  to 
Ae  first,  the  date  of  condemnation  is  extremely  material; 
l^ttaosei  firom  the  time  of  condemnation,  the  ship  became 
ciititled  to  all  the  privileges  of  British-huiU  ships :  and  notwitb* 
^^Boding  it  appears  firom  the  words  of  reference  in  the  copy  of 
the  certificate  <<  an  by  certificate  of  fireedom  granted  at  I/mdm% 
'^the  28th  of  January^  1783,  appears,"  that  the  date  as  there 
^  00^  was  a  mere  mistake^  for  that  the  ship  could  not  havo 
^condemned  on  the  28th  of  May,  1783,  yet  the  bill  of  said 
iv equally  void;  for  then  the  date  of  condemnation  was  either 
^impossible  day,  or  not  the  true  day:  if  the  former,  it  must 
k  eonndered  as  no  day  at  all,  and  then  the  statute  has  not  beeii 
ooiBplied  with ;  if  the  latter,  the  certificate  has  not  been  tnilyr 
^  accurately  set  out  in  the  bill  of  sale. — ^2dly,  As  the  signal 
toes  of  the  proper  officers  were  necessary  to  give  validity  to  the 
^^iffificate^  they  form  an  essential  part  of  it;  and,  consequently} 
'wdd  have  been  copied  in  the  bill  of  sale. 

Wooij  for  the  defendant.     In  RoUeston  v.  Hibbert  {b)  the  bill 
'nie  oontaioed  no  recital  of  the  certificate  ci  rcsgistry,  and 
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1791*       therefore  there  was  no  compliance  with  the  act  of  parliament; 
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but  here  the  certificate  is  substantially  retited;  so  much  so,  that 
aguUtit  the  identity  of  the  ship  might  be  clearly  ascertained  by  compa* 
ring  the  certificate  in  the  bill  of  sale  with  the  documents  in  the 
/  different  public  offices;  and  this  is  all  which  the  act  requires. 
A  mere  literal  copy  is  not  required  by  the  statute;  and  the 
plaintifl&  might  equally  contend,  that  a  mis-spelling  would 
avoid  the  bill  of  sale.  It  was  not  necessary  to  insert  in  the  bill 
of  sale  the  date  of  the  condemnation  at  all.  The  officer  was  jus- 
tified in  signing  the  certificate  when  he  had  satisfied  himself  that 
the  ship  had  been  condemned :  but  even  if  it  were  necessary 
to  insert  the  condemnation  in  the  bill  of  sale,  and  the  date 
were  material,  yet  as  the  mistake  in  this  case  arose  firom  the 
negligence  of  a  public  officer,  to  whom  the  Legislature  gave 
credit,  and  as  the  purchaser  did  every  thing  in  his  power  to 
comply  with  the  act,  he  ought  not  to  suffer.  He  could  not  have 
recourse  to  the  original  certificate,  for  that  was  then  at  sea ; 
and  unless  the  copies  which  are  directed  by  the  statute  to  be  kept;^ 
at  the  different  public  offices  be  considered  as  equivalent  to  tl 
original  certificate  for  this  purpose,  this  statute  will  totally 
vent  the  transfer  of  ships  at  sea.  In  answer  to  the  other  obj^ 
tion.  The  act  only  requires  a  recital  of  the  certificate,  but  not 
the  names  of  the  officers  granting  it.  Those  names  are  of  publ 
notoriety;  and  it  must  be  presumed,  that  the  certificate  (( 
legality  of  which  has  not  been  impeached)  was  signed  by 
officers  duly  authorized. 

Shepherd  in  reply.— All  arguments  respecting  the  complyu 
with  the  spirit  and  jneaning  of  this  act,  are  precluded  by 
Legislature  requiring  certain  specific  acts  to  be  done.     It  is  n( 
therefore,  sufficient  to  set  out  the  substance  of  the  certificate 
the  registry;  because  the  17th  section  expressly  requires,  Th^^ 
the  certificate,  of  which  the  date  of  condemnation  and  the 
of  the  officers  form  parts,  shall  be  accurately  recited  in  words 
length:  and  the  parties  themselves  considered  it  necessary 
recite  the  whole,  because  they  professed  to  set  out  a  copy  of  i^ 
But  even  if  it  were  sufficient  to  set  out  the  substance  of  the  ce^"^ 
tificate,  yet  that  has  not  been  done  here ;  for  the  date  of  tb^ 
condemnation  is  of  the  substance  of  it.    The  defendant  in  thi^ 
case  cannot  shelter  himself  under  the  mistake  of  the  officer,  sino^ 
heidoes  not  himself  appear  to  be  free  from  negligence:  he  ougb^ 
to  have  applied  to  the  three  other  offices,  where  a  true  copy  €)f 
the  certificate  was  kept. 

Cut.  adxK  vuli. 
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Lord  Kenyon,  Ch.  J.  now  delivered  the  opinion  of  the  Court       1791. 
The  single  question  is,  Whether  the  bill  of  sale  were  sufficient- 


art 


ly  valid  to  convey  the  property  in  this  ship  to  the  defendant  ?        agaima 
and  it  arises  on  the  statute  26  Geo,  S.  r.  60.  5.  17.  which  enacts,        Smith. 
**  That  when  and  so  often  as  the  property  in  any  ship  belonging 
^'  to  any  of  his  Majesty's  subjects,  shall  be  transferred  to  any 
**  other  of  his  Majesty's  subjects,  the  certificate  of  the  registry 
^of  such  ship  shall  be  truly  and  accurately  recited  in  words 
**  at  length,  in  the  bill,  or  rather  instrument  of  sale  thereof,  and 
''that  otherwise  such  bill  of  sale  shall  be  utterly  null  and  void  to 
'*  all  intents  and  purposes."     Now  it  1$  clear  that  the  parties  to 
tills  contract  meant  to  recite  the  certificate  of  the  registry  in  the 
bill  of  sale,  but  it  appears,  that  in  inserting  it,  they  made  a  mis- 
e  in  one  single  figure;    for  the  condemnation   recited  is 
d  to  bear  date  the  28th  of  May^  1783,  whereas  really  and 
ly  the  ship  was  condemned  in  May^  1782 ;  and  so  it  appears 
ii^     the  certificate  of  the  registry  itself.     But  there  is  one  mate- 
rial circumstance  to  be  attended  to,  namely,  the  date  of  the 
c^irtificate  of  freedom,  which  was  in  January^   1783:  now  by 
<^c^»iiparing  that  date  with  the  supposed  date  of  condemnation  in 
*^/^   1783,    it  is  impossible  that  the  latter  could  ba  correct, 
inasmuch   as  the  certificate  of  freedom  would  then  bear  date 
pHor  to  the  condemnation.     It  is  apparent,  therefore,  on  the 
»ce  of  the  instrument  itself,  that  some  error  must  have  crept 
'^to  this  copy  of  the  certificate  of  the  registry,  which  was  insert- 
^  m  the  bill  of  sale.  Now  it  is  impossible  to  conceive,  that  the 
framers  of  this  act  of  parliament  intended  to  prevent  the  sales  of 
ships  at  sea:  but  the  statute  requires  that  the  certificate  of  the 
registzy  shallj  be  always  on  board  the  ship,  and  that  abstracts  of 
It  shall  be  entered  at  several  offices  belonging  to  the  customs, 
^e  of  which  is  the  register-general's ;  and  it  is  stated  in  the 
<^  that  the  parties  to  this  bill  of  sale  applied  to  that  office  for 
*copy  of  the  certificate  entered  in  the  public  books  there,  which 
^  inserted  in  the  bill  of  sale  verbatim  et  literatim^  as  it  is 
^Wre  entered.     They  could  not  have  recourse  to  the  original 
certificate,   for  that  was  necessarily  on  board  the  ship  then  at 
^\  they  went  to  that  which  was  supposed  to  be  the  most  au- 
^^Qitic  depositary  of  the  certificate;  and    I   do  not  see  what 
^^  step  they  could  have   taken   to  comply  with  the  requi- 
'ites  of  the  statute ;  therefore  we  are  of  opinion  that  the  bill 
of  sale  is  valid,  notwithstanding  this  mistake.     But  even  sup- 
Po«Dg  that  the  parties  had  had  an  opportunity  of  seeing  the 
^^%bal  certificate^  it  is  too  much  to  say  that  a  mere  clerical 

S  mistake 
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1791.       mistake  should  render  it  null  and  void.    Even  in  criminal  ess 
sucii  mistakes  are  not  fatal.    In  an  indictment  for  forgery  {c 

mgaiJktt       where  the  party  undertook   to  state  the  tenor  of  a  bill,  ai 
wrote  "received"  for  "received,"  all  the  judges  very  proper 
decided  that  it  was  not  a  material  variance.     A  variety  of  oth 
cases  of  tliat  kind  might  be  instanced.     It  was  the  intention 
the  Legislature,  in  passing  this  act  of  parliament,  that  Briti 
chips  slioidd  be  entitled  to  certain  privileges  and  benefits ;  ai 
by  way  of  securing  them  to  the  owners  of  those  ships  only, 
was  ciiacted,  That  there  should  be  a  certificate  of  the  registry 
the  ship,  which  sliould  be  inserted  in  the  bill  of  sale  on  evei 
transfer,   to  asct^rtain  precisely  that  that  ship  was  entitled 
all  those  privileges.     Now  it  was  sufficiently  ascertained  in  tl 
bill  of  sale,  that  this  is  the  same  ship;   the  only  variation  b 
tween  the  copy  and  the  original  certificate  is  the  figure  tkr 
instead  of  /ido,  which  appears  even  on  the  fiice  of  the  bill 
sale  itself  to  be  necessarily  a   mistake.      For  these  reason 
therefore,   and  with  a  laudable  inclination  to  support  a  6 
and  honest  transaction,  ut  res  magis  valeat  quam  pereat^  at  tl 
same  time  not  transgressing  the  rule^  of  law,  we  are  of  opinic 
that  this  bill  of  sale  was  sufficiently  valid  to  transfer  the  properl 
in  this  si  lip  to  the  defendant;  and  consequently  that  he  is  ei 
titled  to  the  postea. 

Postea  to  the  defendant  (i 

(a)  Hari*s  case,  1776.  (^)  See  ffetStrdett  v.  Dtf/^,  post.  7  toL  306. 


7W«/^,  Jackson  and  Another  against  Lomas. 

^T^HIS  was  an  action  upon  promises.     The  first  count  in  it 
asngned  ever  his  declaration  Stated  that  the  defendant  was  indebted  to  tl 

bf^iofhb^rc-  plaitttifife  in  883/.  85..  4i  on  a  bill  of  exchange,  accepted  by  H 
^w,  and  in      defendant  for  goods  sold;  that  on  the  26th  of  Jpril,  1787,  tl 

thedeed  there        jrii-  i  -i 

wasaprovjio  defendant,  being  insolvent,  assigned  all  his  estate  and  effects  i 

those mditon  trustees  for  the  benefit  of  his  creditors;    that  on  the  3 1st  < 
eme**k  b^V  *^«y'   1787,    it  was   agreed  between   the   plaintiffs,    the   di 

giTenday,  feudaut,    and    one    Edensqr^    that    the  plainiijffi    should   e« 

theinwivent;  <^^  ^^^  ^^^^  of  ttustf   wluch  was   theu  in  part  executed  b 

wa^^en  ^^    creditors;    and,    in    order    to    enable    the    plaintiflfe    l 

the  insolvent  obtain  payment  of  such  part  of  their  debt  as  th^  ahoul 

and  a  creditor  •  n  i.   •  -i       i 

after  that  day      ^^^  receive  xtom.  Oividiaids    under  the  deed,   it  was  agnse 
diouM^gn^th^    ^  fQllom.    That  the  plaintifi  jUiould  xfioeive  tlie  dmdeos 

deed,  and  the 

fornacr  pay  the  tcmm^.oi  the  whole  debt,  is  frttdokat  tnd  void.    [4  Mad,  37s*] 

Qndi 


Its  Cases  in  hilary  term, 

17dl«      ft  rule  having  been  obtained,  the  beginning  of  this  term, 

-•-  shew  cause  why  a  nonsuit  should  not  be  entered, 

V^*'^  Bearcrqfij  Baldwin^  and    Wood^  now  shewed  cause.     Tl 

^^''       case  k  clearly  distinguishable  from  that  of  Cockshott  v.  Benne 

There  the  plaintifi  hdd  out  false  colours  to  the  rest  of  the  ci 

ditors,  and  induced  them  to  believe  that  they  were  only  to  ha 

a  proportionable  share  of  the  defendant's  efiects,  when  in  tru 

by  8  secret  agreement,  unknown  to  the  other  creditors,  th* 

were  to  receive  their  whole  debt :  but  in  this  case  the  rest  of  tl 

creditors  were  not  induced  to  agree  to  the  composition  by  ti 

plaintifis'  signing  the  deed  of  trust:  for  the  greatest  part  of  the 

had  executed  it  before.     It  was  a  matter  of  perfect  indifieren 

to  them  whether  the  plaintiffs  did  or  did  not  execute  the  tru! 

deed,  since  in  neither  case  could  they  either  be  benefited  or  i 

jured  by  it ;  as  it  was  expressly  provided  in  the  deed  that  tl 

dividends  of  those  creditors  who  would  not  subscribe  the  agre 

ment  should  go  (not  to  those  creditors  who  did  sign,  but) 

the  defendant  himself.     In  Cockshott  v.  Bennett  the  plainti: 

meant  to  practise  a  fraud  on  the  other  creditors :  but  the  agre 

ment  in  this  case  was  not  a  fr*aud  either  on  the  creditors  or  < 

the  defendant :  not  on  the  former,  because  they  were  not  i 

duced  to  execute  the  deed  by  any  thing  which  the  plainti 

either  did  or  professed  to  do;  and  they  acted  on  the  idea  that 

was  optional  in  the  others  who  had  not  signed,  to  execute  tl 

deed  or  not ;  not  on  the  latter,  for  at  the  time  of  entering  in 

the  agreonent  it  was  competent  to  the  plaintiffs  to  have  brong 

an  action  to  recover  their  whole  debt :  but,  instead  of  pursuit 

that  compulsory  mode,  they  agreed  to  receive  Jrom  the  defen 

ant  a  part  of  their  debt  {not  their  own  share  under  the  deed);  f 

to  that  they  had  no  title^  as  they  did  not  execute  the  deed  t 

after  the  26th  of  Jidy  in  money,  and  the  remainder  in  a  pa 

ticular  mode  specified  in  the  agreement,  which  was  not  preji 

dicial  to  the  other  creditors.     The  proportion  in  money  whi< 

the  plaintiffs  were  to  receive,  was  the  property  of  the  defendan 

and  this  was  merely  an  agreement  by  him  to  assign  such  fa 

share  to  thenu     The  execution  of  the  trust-deed  by  the  plaii 

tiffs  was  a  nullity ;  as  was  also  that  by  those  other  creditors  wl 

signed  afler  the  plaintiffs.    Then  this  agreement,  instead  of  h 

ing  a  fraud  on  the  defendant,  was  advantageous  to  him ;  ina 

much  as  this  voluntary  mean  of  discharging  the  plaintiffs'  del 

was  substituted  in  Uea  of  a  coercive  mode  which  the  plaintii 

might  have  enfiurced* 

Erskii 
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Unkine  and  Park  in  support  of  the  rule.    This  agreement  wa«       1 791. 
m  fraud  on  the  rest  of  the  creditors,  and  an  oppression  on  the  ■ 

defendant :  on  either  of  which  grounds  it  is  void.     First,  It  was        a^ma 
a  fraud  on  those  creditors  who  executed  the  deed  after  the      ^o"a»» 
plaiutiffi;  for  though   they   did  not  execute  within  the   time 
^iti^j  yet  they   were  entitled  to  their  proportion  of  the  de- 
fendant's effects;  and  the  execution  by  the  plaintiffs  may  have 
been  the  means  of  inducing  those  creditors  to  execute;  and 
that  brings  this  case  within  one  of  the  grounds  on  which  Cock'^ 
^hatt  V.  Bennett,  and  Jackson  v.  Duchaire  {a\  were  decided. 
Secondly,  It  is  void,  as  being  an  oppression  on  the  defendant 
iittiself.      Smith  v.   Bromley  [b) ;    Jackson  v.  Duchaire;    and 
(^ockshott  V.  Bennett ;  in  which  last  case  Mr.  J,  BuUer  said, 
*The  defendants  were  absolutely  in  the  power  of  the  plaintifis 
at  the  time  when  the  note  was  given ;  they  took  an  undue 
advantage  of  the  distressed  situation  of  the  defendants.    If 
tikis  note  had  been  obtained  by  actual  compulsion,  there  is 
210  doubt  but  that  it  would  be  void;  now  this  is  equivalent 
tjo  it"     But  if  the  deed  of  trust,  as  far  as  respects  the  plain- 
^fiB,  be  void,  then  there  was  no  consideration  for  this  agree- 
n^^nt;  in  which  case  also  the  plaintiffs  must  fail;  for  it  was 
ps^rt  of  the  agreement  that  the  plaintiffs   should  execute  the 
^«ed.      Either,   therefore,  the  execution   of  the  deed  by  the 
plaintifis,  and  by   those   creditors   who  signed  it  after  them, 
"^a^a  valid,  and  then  this  agreement  was  a  fraud  on  them ;  or  it 
was  a  nullity,  and  then  there  was  no  consideration  for  the  agree* 

-AsHHURST,  J.  (c).     As  it  appears  to  have  been  part  of  the 

condition  o(  the  agreement  that  the  plaintiffs  should  execute  the 

*>tist«deed,   I  think  the  agreement  cannot  be  enforced:  had  it 

^'^^en  otherwise,  I  should  have  been  of  a  different  opinion,     ^xit 

^  Was  intended  by  the  parties  to  the  deed,  that  on  the  defendant's 

•••igning  over  all  his  property  to  the  creditors,  he  should  become 

*  free  man;  and  it  now  appears,  that  though  the  plainti£  ex- 

*<^oted  the  deed,  they  did  so  on  the  faith  of  a  private  agreement, 

^bereby  they  secured  to  themselves  a  further  advantage.     This 

"^  was  a  coercion  on  the  defendant  himself,  and  a  fraud  on 

^  creditors  who  signed  after  the  plaintiffs ;  and  that  brings 

"^  case  within  the  principle  of  Smith  v.  Bromley,  and  Cockshott 

^'Sennett. 

(•)7  Ante,  3  vol.  551.  (i)  Dmigi.  %nd  ed.  67X,  «. 

(r)  Lofd  Xtttj$M,  Cfa.  J.  was  not  is  Court. 
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BviXERf  J. — The  fousidatioo  of  this  agteemettt  W9$  tlhai  the 
pUintiffi  should  exiecut^e  the  4eed  of  tn^t;  and  the  ciroumiUnQe 
c^  their  not  signing  it  ontU  after  the  S6th  of  Jufy^  ratblr  adii 
to  than  diminishes  the  fraud;  for  that  was  not  apparent  on  the 
(deed  itself^  and  it  was  done  with  a  view  of  signifying  .to  die  other 
creditors  that  they  had  come  in  under  the  deed.  But  the 
ral  principle  is»  that  a  secret  agreement  of  this  kind,  made 
^ween  the  insolvent  and  some  of  the  creditors,  in  order  to  indooe 
the  re$t  of  the  creditor  to  agree  to  the  composition,  is  void;  and 
therefore  it  is  immaterial  whether  the  plaintifi  executed  the  deed 
b(£ore  or  after  the  26th  o£Jidy. 

Gross,  J.— ^I  think  this  case  must  be  governed  by  4hat  cf 
Cockskoit  V.  BenneU.    It  is  pregnant  with  all  the  frand  that  b^ 
iMged  to  that  case,  and,  for  the  reason  fpven  by  my  Brothdr 
JMkr^  with  flomewhat  more. 

B4de  absolute  (a). 

(«)  See  Fast  ▼•  JhiadaU,  post.  6  toL  Z46. 
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TB&rsiaf, 
Ftk.  3d. 

The  proviiiooi 
•f  the  9  b*  xo 
IK3.  c.  J7.re- 
cpcctuig  pro* 
tests  of  inhnd 

hUt  do  Dot  ap- 
ply to  tuch  bills 
as  are  made  pay- 
able m/ltr  dgbi. 
Therefore  an  ao- 
•eptor  of  soch  a 
hill,  who  refuses 
payment  on  the 
3d  day  of  grace 
is  DOC  liable  to 
any  charge  for 
the  noting  of 
the  bilL    ^. 
Whether  the 
acceptor  of  an 
inland  bill  is 
bound  to  pay  it 
•n  demand  at 
any  reasonable 
time  of  the  3d 
r7  EasU  385] 
day  of  grace,  or 
whether  he  is 
allowed  the 
whole  of  that 
day  to  pay  it  in. 


Leftlet  against  Mills. 

nPHIS  was  an  action  by  an  indorsee  of  an  inland  bill  of 
change,  drawn  for  20/.  7i.  against  the  acceptor.    The 


was  dated  4th  jfyrilj  1790,  pi^able  fourteen  day«  after 
and  being  accepted  <m  the  7tb,  consequently  became  du^ 
lowing  the  three  days  grace,  on  the  24th,  which  fell  on  a 
turday.    There  was  a  plea  of  lum  assumpsit  as  to  the  whoh 
except  20/.  7^.  6<{.  and  as  to  that  a  plea  of  tender.     On  tih-- 
24th,  the  plaintiff  having  left  the  bill  at  Lockkarfs^  his  banker^"*^ 
in  PaU-MaUf  one  of  Lockharfs  clerks  called  at  the  dekiadtmiP'^ 
house  with  the  bill ;  but  the  defendant  not  being  at  home 
clerk  left  word  where  the  bill  lay,  that  the  defendant  might 
and  take  it  up ;  which  not  being  done  before  six  o'dock,  it 
noted  by  another  derk  of  Lockkarfsj  who  was  a  notary, 
tween  seven  and  eight  o'clock  in  the  evening  the  same 
who  first  went  to  the  defendant's,  called  on  him  again  with 
bill,  in  the  character  of  the  notary's  cM^  when  the  defend-^ 
ant  ofiered  to  pay  the  amount  of  the  bill>  but  reftised  to  pwj^ 
half-a-crown  more  which  was  demanded  for  the  notary.     Svt*^ 
dence  was  given  that  it  was  usual  to  pay  1^.  and  6^  for  noting 
and  demanding  in  the  city,  and  25.  and  &d,  on  the  west  aid^ 
of  TempMntr,   where  this  tramactiaa  happened;   aiid  diaf^ 
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by  the  cmtom  the  acceptor  of  a  bill  has  duruig  the  banking       1791. 

hours  to  discharge  it  in ;  but  if  he  be  not  paid  by  that  time,  it    "^ ' 

may  be  noted :   but  as  to  what    those  banking  hours  wercj        t^aind 
no  certainty  appeared;  they  were  different  at  different  parts  of 
the  town.     At  all  events,  however,  it  was  admitted,  that  the 
second  time  the  clerk  called  with  the  bill  was  after  the  banking 
hours.     Lord  Kenyon  was  of  opinion  at  the  trial  at  the  Sit- 
tings after  last  term,  that  the  tender  of  the  amount  of  the  bill 
tt  any  time  on  the  same  day  on  which  it  was  payable  was  sof- 
ficient;   under  which  direction   the  jury  found  a  verdict  for 
tie  defendanL     A   rule    nisi  was  obtained  for  setting  aside 
tibe  verdict  and  granting  a  new  trial,  on  the  ground  that  half- 
<*crown  more,  the  charge  of  noting,  ought  to  have  been  ten- 
dered. 

^he  Courif  on  granting  the  rule,  said,  they  could  not  tak# 

^c>tice  of  what  were  called  bankuig  hours,  but  considered  the 

l^^L^n  question  to  be.  Whether  the  acceptor  had  the  whole  day 

t^   f)ay  the  bill  in  ?  or  whether  it  became  due  on  demand  at  any 

t^^Oc^e  on  the  last  day  ? 

^rstine  shewed  cause.     This  being  the  case  of  an  inland 

hiXl  of  exchange,  must  be  regulated  by  the  staC  9  4r  ^0  W.  3. 

C'     XT.  which  gives  the  protest;  on  which  statutie  several  objec- 

s  arise  to  this  action.     1.  An  inland  bill  can  only  be  pro- 

qfter  the  tliree  days'   grace  are   expired.     2.  Only  6(L 

betaken  for  protesting;  and  here  6d.  has  been  tendered* 

^«    A  bill  payable  at  so  many  days  after  sight  cannot  be  pro- 

^^^atod  at  all :  the  words  of  the  statute,  which  gives  the  power 

^^  protesting,  being  confined  to  bills  payable  at  so  many  days 

^^Hain  Grom  the  date.     4.  But  at  all  events,  as  to  the  tender, 

^    is  a  known  rule  of  law,  that  if  there  be  no  ceitain  time 

^3Ced  for  the  payment  of  a  sum  of  money,  the  party  has  the 

^bple  d^y  to  pay  it  in  on  which  it  becomes  due.     1  Lord 

^c^R.  280. 

Mingay  and  Shepherd  in  support  of  the  rule.  The  statute 
^  Wil*  does  not  govern  this  case :  it  merely  gives  a  new  remedy 
i^  ^nst  the  drawer,  but  leaves  the  law  with  respect  to  the 
^'^tor  as  it  stood  before.  Neither  was  it  intended  to  alter  the 
W  even  as  to  the  drawer ;  but  it  is  merely  accumulative ;  for 
4  ^ects  |hat  notice  of  the  protest  shall  be  sent  to  the  drawer 
^Miiin  feorteen  days ;  and  yet  it  cannot  be  ^disputed  but  that 
tf  IH>  nptice  of  non-^paymept  by  the  acceptor  were  given  to  the 
Sircar  til)  tha^  ^m^  he  woidd  be  discharged  by  the  laches  of 
^holder:  which  shews  that,  notwithstanding  the  accumula* 
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1791.  tive  remedy  given  by  the  statute^  inland  bills  are  still  goven 

"^  by  the  ordinary  rules  aflfecdng  foreign  bills,  by  the  custom 

timst  "  merchants.     If  it  were  othenn-ise,  the  acceptor  would  not 
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entitled  to  his  three  days  of  grace  under  the  statute.     Ti 

the  question  is,  Whether  by  the  cqstom  of  merchants  the 

ceptor  be  not  bound  to  pay  the  bill  at  any  time  when  it  is  t 

dered  to  him  on  the  last  of  the  three  days  of  grace?  but  if  si 

be  the  custom,  it  then  becomes  a  contract  by  him  to  pay 

bill  accordingly.     Now  it  appears  clearly  here  to  be  part  of 

custom  of  merch|M;its  to  note  a  bill  unless  it  be  paid  on  demai 

and  that  2s.  and  ScL  is  the  sum  usually  taken  on  such  notii 

If  so,  the  acceptor  was  bound  to  reimburse  the  holder  that  < 

pense,  which  accrued  on  the  default  of  the  former.     By  1 

custom  of  merchants  on  foi'eign  bills,  to  which  this  has  re 

rence,  the  protest  for  non-payment  must  be  made  on  the  1 

of  the  three  days  of  grace  (a).     Again,  it  is  evident  that  t 

debt  becomes  due  and  may  be  demanded  on  that  day ;  (or 

the  acceptor  deny  himself  on  the  third  day  to  a  bill-holder,  tk 

is  an  act  of  bankruptcy ;  which  can  only  be  by  denial  of  o 

who  is  then  an  actual  creditor.     CoUcett  v.  Freeman  Zmntej 

vol,  39.]     If  in  that  case  the  bankrupt,  instead  of  denying  hii 

self  had  refused  payment,  the  holder  might  have  sued  out 

writ  against  him.     So  here,  if,  instead  of  noting  the  bill,  t 

plaintiff  had  sued  out  a  writ,  he  would  have  been  justified 

refusing  the   subsequent   tender  without  the    expenses  of  t 

writ.     The  noting  therefore  is  an  indulgence  to  the  accept( 

it  is  one  of  the  previous  steps  towards  compelling  payment 

the  bill,  which  it  was  competent  for  the  holder  to  take  as  so 

as  the  bill  had  been  tendered  for  payment  and  not  discharge 

With  respect  to  the  objection  that  this  noting  was  a  day  t 

soon  by  the  stat.  of  Will,  it  is  laid  down  in   Tassell  v.  Leu 

1  Ld.  Raym.  743,  that  if  the  last  of  the  three  days  on  whi 

the  bill  is  to  be  paid  be  on  a  Sunday^  there  the  party  ought 

demand  payment,  and  protest  the  bill  on  the  second  day.     i 

here  Saturday  being  the  last  of  the  three  days,  the  plainl 

was  not  bound  to  wait  over  till  the  Monday y  but  might  demai 

payment  the  third  day. 

Lord  Kenyon,  Ch.  J. — ^The  question  here  is.  On  what  day  ai 
at  what  time  was  the  defendant  bound  to  pay  this  bill  ?  Accoi 
ing  to  the  nature  of  the  contract,  the  acceptance  was  an  undc 
taking  to  pay  the  bill  on  the  last  of  the  three  days  of  gra< 
Now,  unless  there  be  something  in  this  case  to  distinguish  it  fix) 

(«)  z  Lord  Itajm.  743. 

oth 


Mills, 
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^)dier  contracts,  it  must  be  governed  by  the  same  rules*     In  the        1791. 
case  of  mortgages,  bonds,  and  a  variety  of  other  instruments^    *^      ^ 
whereby  parties  oblige  themselves  to  the  performance  of  cer-        agai/ist 
tain  duties,  as  to  pay  money  within  a  certain  time,  we  find  the 
rule  to  be,  without  any  exception,  that  the  party  bound  has, 
till  the  last  moment  of  the  day,  to  deliver  himself  from  the  obli- 
gation by  paying.     The  first  case  in  point  of  time  is,  that  of 
Hudson  V.  Barton,  1  MoL  Rep,  189.,  where  Lord  Cohe  said^  . 
That  a  debtor  is  not  bound  to  pay  till  the  last  hour  of  the  day ; 
and  though  Haughty  J.  seemed  to  differ  from  Lord  Coke,  that 
difi^rence  was  applicable  to  another  part  of  the  case.     Lof  d  Hale 
daoj  in  Kabel  v.  Vaughan,  1  Sound,  287*,  was  of  this  opinion, 
and  said.  That  rent  was  not  due  till  the  last  instant  of  the  day. 
A^'OOTj  122.,  pL  166. ;  and  Salk.  578.,  are  to  the  same  effect:  and 
r   find  no  authority  to  the  contrary ;  therefore  the  law  must  be 
tt^e  same  here  as  in  other  cases.     It  may  be  said.  That  there  is 
&    ciifierence  in  the  law,  as  applicable  to  contracts  and  forfeit 
^-*"^es;  but  it  is  better  that  there  should  be  one  general  and  in- 
▼^^Lnable  rule  for  all  cases,  and  adapted  to  the  understanding 
^^  all  men.     Now,  if  a  party  is  to  perform  a  certain  thing  on 
^   ^[iven  day,  in  order  to  prevent  his  incurring  the  guilt  of  a 
^^"ijDe,  as  for  instance,  a  bankrupt  to  surrender,  it  is  clear  that 
^  lie  surrender  on  the  last  instant  of  the  day,  it  is  sufficient : 
d  it  is  the  common  practice  for  the  commissioners  to  attend 
twelve  o'clock  at  night  on  such  occasions,  if  the  bankrupt  do 
surreuder  before;  and  in  the  case  of  bills  of  exchange,  it 
^^^^Jinot  be  said  that  due  diligence  is  not  used  if  demand  be 
ade  on  the  day  after  they  become  due;   therefore,  it  seems 
me^  that  in  this  case  the  plaintiff  was  endeavouring  to  im- 
terms  which  are  not  warranted.     But  even  if  there  be  any 
^^ference  between  bills  of  exchange  and  other  contracts  in 
^*^i«  respect,  and  that,  for  reasons  which  have  not  been  stated, 
^c  party  has  not  the  whole  day  to  pay  the  former,  the  objec- 
^^ons  made  by  the  defendant's   counsel  are  decisive.      There 
^d  be  no  protest  of  an  inland  bill  of  exchange  before  the 
**atute  of  William ;  and  that  statute  only  gives  a  protest  upon 
wlU  payable  at  a  certain  number  of  days  after  date ;  whereas 
this  is  a  bill  payable  fourteen  days  after  sights  upon  which  the 
'^te  does  not  attach :  and  even  in  cases  to  which  that  statute 
^  apply,  it  says  expressly.  That  the  holder  may  protest  the 
bill  after  the  expiration  of  three  days  after   the  bill  becomes 
^Qe:  then  it  is  that  the  power  to  protest  arises;  but  here  the 
pliiotiff  noted  tliQ  bill  (which  is  a  preliqmary  step  to  the  pro- 
.     ,       ,  test) 
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ITSM.  test)  before  that  time.  Theacceptor,  hi  this  case,  ondoobtedly 
was  obliged  to  go  to  the  holder  of  the  bill  when  it  becatee  dw!f 
and  if  he  did  not  at  that  tijoiie  tender  the  amount  of  the  bill,  th^ 
bolder  might  have  commenced  an  action  against  him  without 
demanding  payment ;  but  in  this  case,  the  acceptor  tendered 
the  money  within  the  time  allowed  him  by  law ;  and  if  we  #ere 
drivoi  to  the  necessity  of  considering  the  amount  of  the  tender 
under  the  statute^  in  point  of  fact,  there  was  a  tend(er  of  6dm 
which  is  the  exact  sum  given  by  the  statute  in  the  case  of  pro- 
testing inland  bills  of  exchange.  Therefore,  in  every  view  of 
this  case,  I  am  of  opinion  that  the  defendant  did  every  thing 
that  the  law  required  of  him ;  and  that  the  plain tifP  is  not  enti- 
tled to  reoov^. 

AsHHURST,  J. — ^This  is  so  dear  on  the  act  of  parliament,  that 
it  is  not  necessary  to  add  any  thing  to  what  my  lord  has  said« 

BuLLER,  J.-*As  to  tibe  event  of  this  rule,  I  most  thoroughly 
concur  in  opinion  with  the  Court;  but  I  cannot  refrain  firom 
expressing  my  dissent  to  what  has  fallen  from  my, lord,  reelect- 
ing the  time  when  the  pajrment  of  bills  of  exchange  may  be 
enforced.  The  rule  as  to  the  time  of  paying  rent,  or  any  of  the 
other  cases  mentioned  by  my  lord,  cannot,  I  think,  i^ply  to 
this  case.  But  one  of  the  plaintiff's  counsel  has  correctly  stated 
the  nature  of  the  acceptor's  undertaking,  which  is  to  pay  tlie 
bill  on  demand  on  anypat^  of  the  third  day  of  graces  and  thai 
rule  is  now  so  well  established,  that  it  will  be  extremely  danger- 
ous to  depart  from  it.  With  regard  to  foreign  bills  of  exchange^ 
all  the  books  agree  that  the  protest  must  be  made  on  the  lasl 
day  of  grace.  Now  that  supposes  a  de&ult  in  payment,  for  a 
protest  cannot  exist  unless  default  be  made :  but  if  the  ipeatty 
has  till  the  last  moment  of  the  day  to  pay  the  biD,  the  protest 
cannot  be  made  on  that  day.  Therefore,  the  usi^  on  bills  of 
exchange  is  established :  they  are  payable  any  time  on  the  last 
day  of  grace  on  demand,  provided  that  demand  be  made  within 
reasonable  hours.  A  demand  at  a  very  early  hour  of  the  day, 
at  two  or  three  o'clock  in  the  morning,  would  be  at  an  unrea- 
sonable hour;  but,  on  the  other  hand,  to  say  that  the  de- 
mand should  be  postponed  till  midnight,  would  be  to  establish 
a  rule  attended  with  mischievous  consequences.  If  this  case 
were  to  be  governed  by  any  analogy  to  the  demand  of  rentf 
payment  of  a  bill  of  exchange  could  not  be  demanded  till  snii- 
aet;  andif  so^  the  situation  of  bankers  would  be  extremely  Eft- 
zardons ;  for  they  would  then  be  obliged  to  send  out  theit  deridi 
tt  night  with  bilis  to  a  very  Gonsiderable  amount,  all  of  which 

must 


IN  THE  TaitTT-nEST  YsAK  Of  GEOBGE  III.  17 1 

must  be  presented  within  a  short  space  of  time,  though  to  houses  1791* 

in  different  parts  of  the  town.     However,  this  consideration  need  ""T           * 

-  LsrTLBT 

not  be  further  pursued  for  the  determination  of  this  case ;  {as  m^tund 


diis  rule  must  be  discharged,  in  whatever  view  it  is  considered. 
Even  if  this  had  been  a  foreign  bill  of  exchange,  there  would 
have  been  no  pretence  for  the  demand  which  the  plaintiff  made. 
It  was  properly  said  by  one  of  the  witnesses,  That  the  fees  of 
the  notary  are  for  noting  and  demanding.  In  making  a  protest 
Aere  are  three  things  to  be  done :  the  noting,  demanding,  and 
diawing  up  the  protest  The  noting  is  unknown  in  the  law, 
as  distinguished  from  the  protest :  it  is  merely  a  preliminary 
step  to  the  protest,  and  has  grown  into  practice  within  these 
few  years:  but  in  this  case  the  notary's  clerk  made  a  note  on 
the  biD,  merely  for  his  own  convenience,  only  to  save  himself 
troable,  in  the  same  manner  as  bankers'  clerks  frequently  write 
on  the  bill  **  received  the  contents,"  even  before  they  go  out  of 
their  master's  office ;  and  which  words  are  afterwards  struck  outy 
if  the  bin  be  not  paid.  The  next,  and  the  material  part,  is,  the 
inaking  of  the  demand.  The  party  making  the  demand  must 
have  aathority  to  receive  the  money ;  and  in  case  that  is  refused, 
the  drawing  up  of  the  protest  is  mere  matter  of  form ;  but  if  the 
person,  on  whom  the  demand  is  made,  be  ready  to  pay  the 
^oont  of  the  bill,  he  does  all  that  the  law  requires  of  him. 
<herefbre,  if  this  had  been  the  case  of  a  foreign  bill  of  exchange^ 
the  defendant  would  not  have  been  liable  to  pay  the  fees  of  pro- 
testing, because  he  was  ready  to  pay  when  the  demand  was  made. 
It  is  material,  too,  to  consider  by  whom  the  demand  was  made  in 
this  case:  I  am  not  satisfied  that  it  was  a  proper  demand,  for  it 
Was  only  made  by  the  banker's  clerk.  The  demand  of  a  foreign 
hill  must  be  made  by  a  notary  public;  to  whom  credit  is' given, 
httansehe  is  a  public  officer.  However,  in  this  case  there  could 
^no  protest  at  all.  It  is  clear  that,  at  common  law,  no  protest 
^required  on  an  inland  bill  of  exchange:  it  is  only  madeun- 
fe  the  statute  of  William^  which  does  not  apply  to  this  case,  for 
«c  reasons  already  given. 

GnosE,  J.  agreed  with  the  Court  on  the  construction  of  th^ 
^litute;  but  declined  giving  any  opinion  on  the  other  point,  as 
^necessary  to  the  decision  of  this  case. 

Rule  discharged  (a). 

.  (t)  Atf  tasqpnactf the  poiBts^dbcutied, fee  the  statute  3  19*4  •^A"'^*  9-  '•4»5i6>7»  n^ 
^(■■depapctuabj  7  Attm,  c.  aj.  ii3.},wlikh  Sicmi  not  ts  have  been  adreited  to  either 
^  ^muHtttf  the  jodcQBcat. 
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^tidmy^      SwAYNE,   Assignee  of  a  Bankrupt,  and  Two  Ot] 
/gs.a8tb.  against  Crammond. 


ifanMsigiite  of  A  RULE  haviDg  bccD  obtained,  to  shew  cause  why  the 
twootbcni'sue  "^^  bo6d  should  not  be  given  up  to  be  cancelled,  on  th 
'^mamwhoiT  fendant's  filing  common  bail,  on  the  insufficiency  of  the  aflG 
the  dcfaMUnt  to  on  which  he  had  been  holden  to  bail ;  and  why  all  procee 

vsU(Oii  an  affi* 

dsvit  of  the  debt  should  uot  be  Stayed  in  the  mean  time, 
die  lttdknipc*s^        ^otryot  now  shewed  cause ;  and  insisted,  That,  as  the  a 
books,  andas  the  yj^  ^^g  made  by  one  of  the  plaintiffs  as  assignee,  it  was  suffi 
Ikves."  as  it  stated  **  That  the  defendant  was  indebted  to  the  pla: 

rS  T  R.  4i8 

A  M.u  P.  aoS.]  ^^  ^^^  goods  sold,  as  appears  by  the  bankrupt's  books,  and . 

**  deponent  believed  (a)!^ 

Baldwin^  in  support  of  the  rule,  admitted.  That  the  affi 
would  have  been  sufficient,  if  the  assignee  had  been  the 
plaiiitiff;  but  he  said.  That  as  the  action  was  brought  by 
and  two  others,  one  of  the  latter  might  have  made  a  po 
affidavit  of  the  debt     But 

The  Court  were  clearly  of  opinion.  That  this  affidavit 
sufficient ;  and  they  observed,  that  the  consequence  of  n( 
lowing  it  to  be  good,  would  be  to  prevent  the  assignee  arrc 
the  defendant  at  all,  unless  the  others  would  assist  him. 

Rule  dischar 

(a)  SbeldM  v.  Baker ^  ante,  I  v()l.  83. 


FrUey^  On  a  subsequcut  day  another  question  arose  on  the  effi: 

y^  '  '  the  latter  branch  of  the  above  rule,  relative  to  the  staying/ 
Ktasideproceed-  proceedings  J  for,  on  a  supposition  that,  as  the  rule  was 
larity.aadto       charged,  the  proceedings  were  not  suspended  for  any  other 

t!^tC!!^^!tfme  P^^  ^^^^  **^  ^^  disposing  of  the  rule,  the  plaintiflF  too 
is  obtained,  the  assignment  of  the  bail-bond,  at  the  expiration  of  the  time 
titspendcd/tfrtf/!/  the  defendant  originally  had  to  put  in  bail;  which 
^X'^^.      J^orryat  contended  was  regular. 

^  Baldwin^  contra^  said,  That  it  was  perfectly  immaterial 

ther  the  former  rule  were  or  were  not  discharged,  as  far  ( 
spected  this  question;  for  that  in  either  case  the  defei 
had  the  same  time  to  put  in  bail  after  the  rule  was  dischi 
as  he  had  before.  The  rule  suspends  the  proceedings  t 
purposes. 


IK  TBB  IVOBTT-FIBSt  t^fiAR  OP  GEORGE  IIL  17? 

;e  Gmri  (after  tonsnlting  the  Master)  agreed  that  the  pro-       1791. 
1^  were  totally  suspended  by  an  act  of  the  Court;   and  ^" 

made  this  rule  absolute  to  set  aside  the  assignment  of  the 
KMi^  as  having  been  made  too  soon« 


gHN  and  Another  against  Harrison  and  Others.  /:^» 

^  Fd.  4th. 

f  the  third  trial  of  this  cause  (a)  at  the  sittings  after  last  if  an  agent  em- 
term  b«fore  Lord  Kem/on,  the  same  evidence  was  given  as  |l!dJ^*^cc^s^o?« 
&  second  trial  with  this  difference^  that  when  the  defendants  i^iu  to  get  it  dit* 

J    -n    VT  L      1  Ml    !•  1       T         »•»  T        counted, warrant 

d  Jr.  Huet  to  get  the  bill  discounted,  they  dtd  not  say  that  it  to  be  a  good 
mdd  not  indorse  it.    The  jury  found  a  verdict  for  the  plain-  ^';Ii"bou?d?j 
which  the  defendants'  counsel  moved  in  this  term  to  set  Ws  act,  and  arc 

hablc  to  refund 

:  imt,  after  arguments  at  the  bar  by  Bearcrqft,  Ershne,  if  the  biUbeaf- 
BaUoKM,  in  support  of  the  verdict,  and  Mingay  and  Law  ^^red  by  the 
le  other  side.  icceptor. 

'e  Court  were  unanimously  of  opinion  that  the  rule  for  set- 
iside  the  verdict,  and  for  granting  a  new  trial,  shoul4  be 
urged,  on  the  ground  that,  as  the  defendants  had  authorized, 
uet  to  get  the  bill  discounted  without  restraining  his  autho- 
8  to  the  mode  of  doing  it,  they  were  bound  by  his  acts; 
hat,  if  it  were  doubtful,  from  the  conversation  which  passed 
jen  the  defendants  and  F.  Huet  at  the  time  when  they  ap- 
to  him  to  get  the  bill  discounted,  \fhat  authority  the  de- 
mts  intended  to  confer  on  F.  Huet  in  this  transaction,  their 
)qaent  conduct  in  promising  to  pay  the  bill  was  decisive; 

SHHUBST,  BuLLER,  and  Grose,  Justices,  said.  That,  unless 
Tidence  on  this  trial  had  varied  from  that  ffiven  before,  they 
Id  have  continued  to  entertain  the  same  opinion  which  they 
nred  on  the  former  occasion. 

Rule  to  grant  a  new  trial  discharged. 

(«)  Vide  ante,  3  vol.  757* 


Satttrday, 

he  King  against  The  Inhabitants  of  Eatington.  M.sth. 

U  A,  residing  on 

COB  Harris,  the  pauper,  was  removed  by  an  order  of  two  a  cottage  of  his 

iistices  from  Eatington  to  Hooke  Norton;   the  Sessions  on  Uase  and  reieW 

al    quashed    the    order,   and    stated   the   following   case.  ^„^dcration  5 

pauper^  being  l^ally  settled  »t  Hooke  Norton,  married  f^'-^^^'^ 

fire  la  wui  9Uiify  tlie  said  cottage  with  the  appurtenances  as  he  theretofore  had  ^e  and  then  did  for 
*  B.  only  takes  an  estate  in  life  in  ^.  and  therefdte  has  not  such  an  interest  during  A*%  lift  u  wiA 
Urn  to  gam  t  settlement  by  a  residence  on  the  estate. 
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1791.       the  daughter  of  one  6.  Malings,  who  was  seised  in  fee  of  a  eot^ 
-"""""■    tage  in  Eatinglon^  in  wlmh  he  resided.     Immediately  i^>onhi& 
mgaitut       marriage  in  1780»  the  pauper  and  his  wife  went  to  reside  with 
^f  ^^^  Malings  in  the  cottage;  where  they  resided  for  three  months, 
Iatinoton.   when  they  were  remov^  by  an  order  to  Hooke  Norton.   During 
the  time  of  the  pauper's  residence  at  Hooke  Norton^  which  was 
about  a  year  and  an  hal^  an  only  son  of  G.  Malings  died; 
upon  which  6.  MalingSf^^who  was  old  and  infirm,  applied  to  the 
pauper  and  his  wife  to  come  and  live  with  him  at  Eattngion^  and 
take  care  of  him;  and,  in^  order  to  induce  him  so  to  do,  agreedL 
'  to  convey  the  cottage  to  the  pauper.    Accordingly  by  indentore^^ 

of  lease  and  release,  dated  the  2dth  and  29th  of  November  178! 
O.  MalingSf  in  consideration  of  SSL  therein  mentioned  to 
paid  by  the  pauper  to  Malings,  granted  and  conveyed  the 
tage  to  the  pauper  in  fee.    In  the  release  w^  the  foUoi 
proviso;  viz.  ^^  Provided  always,  and  it  is  hereby  declared 
^'  agreed  by  and  between  the  said  parties  to  these  presents, 
*<  it  is  their  true  intent  and  meaning  that  it  shall  and  may 
^^  lawful  to  and  for  the  said  6.  Malings  to  live,  inhabit,  dw^^ 
-^<  in,  and  occupy  the  said  cottage  or  tenement  vnth  the  appurC^^ 
^^  nances  as  he  heretofore  has  done^  and  now  does,  for  and  durtw^ 
^^  the  term  of  his  natural  Ufes  any  thing  hereinbefore  contained 
**  to  the  contrary  thereof  in  anj^se  notwithstanding.''     Kb 
money  was  paid  by  the  pauper  to  G.  Malings  at  the  time  of  tbe 
execution  of  the  deed,  as  a  consideration  for  the  purchase;  but 
the  premises  were  then  of  the  full  value  of  30/.     Immediately, 
after  the  deed  was  executed,  the  pauper  and  his  wife  went  to 
reside  at  Eatington  with  G.  Malings,  at  this  house  so  conveyed, 
and  resided  there  with  him  till  they  were  removed  by  the  present 
order.      In    1785  a  mortgage  of   the  cottage  was  executed 
by  the  pauper  for  12/.;   the  whole  of  which  he  received.    In 
May  1790  a  conveyanee  of  the  cottage  was  executed  by  the 
pauper  and  G.  Malings  to  fV.  Harris  in  fee;  SI/,  part  of  the 
consideration  money  were  received  by  the  pauper,  and  the  re* 
maining  3/.  were  paid  to  G.  Malings.    The  Court  of  Quarter 
Sessions  were  of  opinion  that  there  was  uq  fraud  in  any  part  of 
the  transaction. 

A  rule  having  been  obtained  on  a  former  day  to  shew  cause 
why  the  order  of  Sessions  should  not  be  quashed, 

Caldecottj  Bomilly,  and  Willis  were  now  called  upon  to  sop^ 
port  their  rule.  First,  No  title  to  the  possession  of  the  cottage 
passed  to  the  pauper  by  the  conveyance  from  his  &ther-in-law, 
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lit  merely  tAe  reversion^  expectant  on  the  death  of  the  father,        179L 

ecause  the  latter  reserved   to  himself  the  occupcUion  of  the  ' 

hde^  during  his  life^  in  as  ample  a  manner  as  he  enjoyed  it        agaha 

fare.     If  the  father  were  entitled  to  occupy,  &c.  as  befdre,  the  '^^^ant^^^"' 


n-in-Iaw  could  only  be  an  inmate  or  a  lodger ;  he  could  have  Eatinoton. 
»  right  but  by  the  father's  permission,  otherwise  the  father 
mid  not  occupy  as  he  had  done  before ;  for  before,  he  had  the 
le  and  exclusive  possession.    The  word  ^^  occupy*'  was  used 
the  proviso  in  a  larger  sense  than  the  preceding  words  ^^  Uve, 
inlmhit,    and  dwell;"    for  not   only  the  cottage  but  the  ap- 
irtenancea  also  were  reserved,  which  mean  the  whole  profits. 
lie  word    **  occupjr"    will  of  itself  carry  the  whole  profits. 
Lmmn^s  caae^  8  Bep.  95.  b.     If  it  be  said  that  the  father-in- 
kw  ooold  not  alien  the  estate,  and  that  he  must  enjoy  it  him- 
2lf,  still  it  is  an  estate  for  life.     In  Co.  Lit.  42.  a.  it  is  said, 
lat  *^  if  a  inan  grant  an  estate  to  a  woman  dum  solajuit^  or 
durante  xddmtatey  or  as  long  'as  the  grantee  dwell  in  such  a 
hoofl^  &C.  in  all  these  cases  the  grantee  hath  in  judgment 
'  of  law  an  estate  for  life,  determinable,''  &c.     If  there  were 
ny  doubt  on  the  terms  of  the  deed,  the  subsequent  conduct 
^fthe  parties  shews  what  their  intention  was  in  making  this 
conveyance;   for  the  father-in-law  and  the  pauper  both  joined 
n  a  sale  of  the  cottage  in  1790,  under  the  idea  that  they  had 
>oth  a  legal  interest ;  the  former  a  life-estate,  the  latter  the  re- 
renkm.    Then  if  the  father  had  the  right  of  occupation  of  the 
i^hole  for  his  life,  the  son  had  no  right  of  present  possession, 
ind  consequently  could  not  gain  a  settlement.     The  father  in- 
ileed  might  have  gained  a  settlement  by  residing  In  the  cot- 
Uge;  R.  v.  fFodbownj  Burr.  S.   C   785;  and  R.  v.  Natland, 
A. 79S;bnt  it  cannot  be  contended  that  the  son  could  also; 
W,  secondly,  this  was  not  a  purchase  for  SO/,  bondjide  paid 
^QMler  the  Stat.  9  Geo.  1.  c.   7.  s.  5.  (a);  for  no  money  at  all 
*»paid;  neither  was  the  pauper's  interest  in  the  estate  worth 
ML  after  deducting  the  father's  life-estate  ifi).     But  though  no 
>Hmey  waain  fiu:t  paid,  it  was  intended  to  be  a  money  considera- 
^  only,  and  not  of  blood  or  natural  affection.     This  is  not  like 
ti^caseof  i{.  V.  Aston  UnderhiU  {c):  there  the  considerations  were 
^^^rriage  and  natural  love  and  affection;  and  the  estate  was  con- 
ned by  the  &ther  to  his  daughter  and  her  husband,  and  to 

(■)  But  diat  ttttute  only  jays,  that  such  a  purchaser  shall  not  have  a  settlement  for  a 
'^9*  tisM  than  he  shall  iohsbit  in  such  estate.    See  state  of  the  case. 
(4  This  did  not  appear  in  the  case;  but  it  was  admitted  by  the  counsel  on  the  other 


NS  their 
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1791.       their  heirs  for  ever;  wh^eas  ibis  is  A  conTeyance  in  ctosidmK 
^  tion  of  money  only,  and  the  estate  was  conveyed  to  a  stranger^ 


against       the  husband  of  the  daughter,  and   not  to  him  and  his 

The  Inhabit-     .    .     , 

ants  of       jointly. 
BATiNOTOH.       Bearci^ft  and  Man-ice,  in  suflport  of  the  order  of 

in  answer  to  the  first  point,   contended'  that  the  pai^ef  took  ^ 
present  interost  by  the  leasi^  and  release.     The  former  p*^  of 
the  deed  passed  a  fee  to  him;  and  the  subsequent  proviso  onljr 
reserved  to  the  father-in-law  a  liberty  to  reside  in  the  oottagt 
during  his  life;  but  there  was  no  reservation  of  any  calaie  to 
him.     It  is  not  pretended  that  the  words  *<  live,  inhabtt,  and 
^  dwell  in,"    reserved  any   estate ;   neither  is  there  any  saih 
technical  sense  annexed  to  the  Word  <<  occupy,**  as  la  aa|ipoiil 
All  the  words  are  here  used  as  sjoiotiimotts  \  atid  it  iili|^  ai 
well  be  said  that  the  words  *^  inhabit  and  ^well  in,^  bavi  t 
more  extensive  signification  than  the  first  word  '*  live^'*  as  tkit 
the  last  word  <^  occupy"  has  a  greater  meaning  Iban  tbe  iNtfdi 
preceding  it.    It  is  not  necessary  to  Contend  that  ike  panper 
had  a  present  right  of  poesesaoa  to  ike  ithGUi  it  la  mBuMt 
if  he  had  a  right  to  reside  in  any  part.    The  very  illdlUNnNM 
to  the  father-in-law  to  enter  the  contract  was,  that  the  patf^ 
should  immediately  reside  in  the  ootti^ ;  the  r^ht  of  pMMttt 
possession  was  granted  to  YAta  for  the  ptirpose  of  seeuriaghk 
residence  there;  and  the  object  of  all  parties  would  be  AdbUtA 
by  his  being  removeable  firom  thence.     Bat  if  th^  provisi  ba 
to  operate  as  a  grant,  or  rather  as  a  reservation,  ^th»  ttJWet^ 
the  fiither,  then  it  is  repugnant  to  the  prior  grant,  aad  thM* 
fore  void.     For  when  two  clauses  in  a  deed  are  so  totally  i#* 
pugnant  to  each  other  that  they  cannot  both  take  eflbcti  lb* 
latter  must  be  rg^ted.     d  Mo,  Abr.   455.     As  to  thi  oAit 
question,  this  is  not  a  purchase  within  the  statute  9  0io.  1«  i 
because  *<  purchase"  in  that  statute  is  confined  to  easjM  wboi^ 
a  pecuniary  consideration  is  paid.    R.  v.  MatiOBOod^  Bnrr4  &  C» 
S86.     Now  this  was  either  a  gift,  or  a  marriage  MtthaoMi* 
It  beitig  stated  that  no  money  was  paid  (if  the  Court  oan  Mi^ 
sider  such  -evidence  admissible)  it  may  be  oomtiiliad  to  be  ili^ 
former,  as  it  was  a  conv^yatice  by  a  iath^4n-biw  to  hii 
in-law ;  and  there  is  no  pretence  to  impute  fiuud  to  Ao 
tion,  for  it  is  expressly  negatived  by  the  casew    Or  it  nnqf  ki 
^d  to  be  a  marriage  settlement ;  and  that  there  was  the  oonit' 
deration  of  love  and  natural  affection :  whidt  takes  thte  iaM  4il 
of  the  statute.     But  if  the  C!ourt  cannot  take  notioe  of  HQ 
Other  consideration  than  that  which  is  expressed  ia  the  diiA 


.%  — 
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t&ea  it  mast  be  cooindered  to  be  a  purchase  for  more  than  30/.        1791. 
said ;  for  no  evidence  eufbt  to  have  been  admitted  to  prove  the    ~ ' 

^.  ,  r,    T^     ,^  ^  The  Kino 

contrary.    Fuher  v.  Smithy  Moor,  570.  gainst 

Lord  KsNVON,  Ch.  J— The  material  question  here  is,  Whe-    '^"of "' 
ifaer  bj  the  ooiiveyance  by  lease  and  release  an  Immediate  estate   ^atimotok. 
in  pofsewioii  was  vested  in  the  released?  for  it  is  admitted  that, 
walem  it  ooAveyed  an  estate  of  present  interest,  the  pauper  did 
not  gam  a  settlement  by  residing  in  Eatington.     It  has  been 
DOtttended  that  the  former  part  of  the  release  having  conveyed 
a  fte  to  the  pauper,  the  subsequent  proviso  is  so  totally  repug- 
mat  to  it  that  it  must  be  rejected*     But  an  estate  for  life  to 
OBe  la  not  totally  repugnant  to,  but  consistent  with,  an  e$tate  in 
wtajn^er  to  another;   and  it  cannot  be  contended  that  the 
proviso  must  be  rejected  because  it  stands  last  in  the  deed,  and 
restraint!  tbf  fVtate  before  created ;   for  in  all  deeds  of  settlc- 
nen^  wbete  uses  are  first  limited,  varioHs  powers,  exceptions, 
md  difSamot  piodifications  of  them,  which  are  to  arise  as  shift- 
ing woBf  aie  afterwards  introduced*     Then  if  it  be  immaterial 
ia  wbut  part  of  the  deed  the  proviso  is  inserted  (and  indeed  it 
is  id)  the  fair  constructioM  of  the  whole  deed,  taken  together, 
il  tlial  BXL  estate  for  }ife  was  reserved  to  the  father,   and  an 
eiMe  ill  reflnaindev  granted  to  the  pauper.     If  this  question  bad 
depfloded  on   the  first  words  in  the  proviso,    I   should   have 
dwQght  that  they  would  have  been   satisfied  by  determining 
diat  Q9ly  A  liberty  to  inhabit  the  cottage  was  reserved  to  the  fa- 
ther;  but  the  word  ^^  occupy ''  carries  the  interest  reserved  still 
£urdie^  aad  shews  that  the  whole  estate  was  intended  to  be  re- 
lervod  to  biiQ.     And  if  we  were  to  go  into  a  subsequent  trans- 
actioop  it  is  manifest  that  this  was  the  intention  of  the  parties; 
far  tiie  ftther  joined  with  the  scm-in-law  in  making  the  con- 
veyance in  1790,  which  shews  that  the  parties  themselves  con- 
dived  that  they  had  a  power  to  convey.     If  such  be  the  con- 
itmction  of  the  conveyance,  the  estate  in  remain4er  was  not 
CQBM  into  possessicm  when  the  order  of  removal  was  made,  and 
consequently  the  pauper  had  not  that  which  was  necessary  to 
confer  on  him  a  settlement,  namely,  a  present  interest.    There* 
five  it  is  unnecessary  to  go  into  the  other  point. 

AsHHURST,  J«-^Io  whatever  light  this  case  is  considered, 
the  pauper  had  not  such  an  interest  as  entitled  him  to  gain  a 
letdement  in  Eatin^on.  It  this  be  considered  as  a  purchase 
hr  a  pecuniary  consideration,  it  was  not  of  the  value  of  30/. 
ifter  dedoctiBg  the  father's  lifi>estate«  But  then  it  was  con- 
laide^  tbat  thu  conveyance  was  made  as  well  in  considera* 

tioii 
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1791*  lion  of  blood  and  natural  love  and  affection,  as  of  monejr; 
and  therefore  that  it  does  not  come  within  the  statute  9  Geo. 
1.;  even  taking  that  it  be  so,  it  shews  what  was  the  intentioi 


Ftb,  7ch. 


Tbe  Kino 
agaimt 

ants  of  ^'    ^f  ^'^^  parties,    and  figJls  in  with  the  construction  put  on  th 
Satincton.    jggd  by  jj^y  lx>rd,  that  the  father  only  conveyed  the  remain-^ 
der  to  his  son-in-law  expectant  on  the  determination  of  his  a 
life  estate.     The  word  "  occupy,"  in  the  proviso,  is  extremeL 
material,  to  shew  that  the  deed  must  have  this  operation;  fb^ 
it  is  a  reservation  of  the  thing  itself  of  the  whole  estate*     F^]ir 
a  licence  to  occupy  an  estate  for  a  particular  time,  is  a  leaie  of 
the  whole  estate  for  that  time.     Therefore  the  son-in4aw  had 
no  right   to  the  possession  of  the  cottage  during  bis  father's 
life,    and  consequently  did  not  gain   a  settlement   by  lifing 
there. 

BuLLER,  J.  —  The  material  question  is.    Whether,  by  the 
terms  of  the  proviso,  the  &ther  is  to  be  considered  as.  having 
reserved  merely  the  liberty  to  live  in  the  cottage,  or  an  estate 
for  life?  and  there  is  no  doubt  but  that  the  latter  was  intended. 
Something  more  was  meant  than  a  bare  licence  to  inhabit  or 
live  in  the  house,  for  the  word  <<  occupy"  is  added  to  them; 
and  it  does  not  even  rest  there,  for  these  are  followed  by  odier 
words ;  ^*  as  he  heretofore  has  done,  and  now  does,  for  life** 
Then  how  did  he  occupy  it  before?     He  had  the  whole  befcie. 
If  it  had  been  intended  that  the  &ther-in-Iaw  should  •  reserta 
merely  a   right   to  live  in  the  cottage,   and    that  the  son^in" 
law  should  also  have  the  same  right  during  the  fathei^s  lifis^ 
former  would  have  reserved  a  right  to  inhabit  particular 
in  the  house;  but  he  reserved  the  whole  for  his  life.     T^vor^ 
tention,  therefore,  clearly  was  that  the  father-in-law  should 
joy  the  estate  for  his  life,  and  that  the  pauper  should  only 
the  remainder  expectant  thereon. 

Grose,  J.  not  being  in  Court  when  the  case  was  argued,  gv 
no  opinion. 

Order  of  Sessions  quashed. 


« 


If,  liter  the 
ngnmeDt  of  a 
bankrupt's 
ctute,  a  credi- 
tor knowing 
it,  and  residing 
ia  an  action  for 
Ar*»,  165.] 


Hunter  and  Others,   Assignees  of  Blakcharb  anci^ 
Lewis,  Bankrupts,  against  Potts, 

npHIS  was  an  action  for  money  had  and  received;  to  whid^ 
the  defendant  pleaded  the  general  issue.    On  the  triftl 

in  England,  attach  the  monej  of  the  bankropt  abroad,  the  assignees  maj  rcconr  i^ 
money  receiftd  to  their  use.    [i  £01$^  6«    5  Ib,^3a    7lh.  154.    %  F>  it  B*  131*     ^ 

bcfiiT^ 


IN  THE  Thirty-first  Year  op  GEORGE  IIL  IM 

before  Lord  Kem/ouy  at  GuildhaU^  a  special  verdict  was  found;       1791. 

which  after  setting  forth  the  formal  parts  (namely,  the  trading,   *"" ^ 

the  petitioning  creditor's  debt,  the  bankruptcy,  the  commission,  agatntt 
and  assignment)  stated  that  the  bankrupts  before  their  bank-  ^'^*' 
ruptcy  were  indebted  to  the  defendant  on  a  contract  made  in  SiUv,fF§rnaia 
England:  at  which  time^  and  also  at  the  time  of  the  bank-  ^^'^^^^S* 
ruptcy,  and  until  the  assignment  of  the  attachment  hereafter 
mentioned,  all  the  parties  were  resident  in  England:  that  after 
the  issuing  of  the  commission  of  bankrupt,  and  the  making  of 
the  assignment,  the  defendant,  kruming  thereof^  gave  orders  to 
his  attorney  in  Rhode  Island^  North  America^  to  attach  the  e& 
fects  of  the  bankrupt  in  that  island;  in  consequence  of  nirhich 
the  attorney,  in  May  1785,  attached,  in  the  regular  way,  cer- 
tun  monies  in  tlie  hands  of  «7.  and  W.  Russell^  which  were  due 
from  them  to  the  bankrupts  at  the  time  of  the  bankruptcy;  and 
in  November  1786,  obtained,  in  the  G>urt  of  G>mmon  Pleas  ia 
llhode  Island^  a  regular  judgment  against  the  bankrupts  for 
496iL  125.  9dL  and  costs;  which  sum  he  afterwards  received, 
and  remitted  to  the  defendant  in  England^  who  claims  to  hold 
die  same  to  his  own  use.  The  verdict  also  stated,  that  the  pro- 
ceedings of  the  Court  in  Rhode  Island  were  continued  by  im- 
parlances, from  May  1785,  to  November  1786,  at  the  request 
of  the  BusseUsj  in  order  that  the  bankrupts  might  have  notice  of 
sach  proceedings. 

Thb  verdict  was  twice  argued;  the  first  time  in  last  Triniti^ 
l^ena,  by  Wood  for  the  plaintiffi,  and  Marry  at  for  the  defendant; 
and  in  Mkhaelmas  Term  by  Lam  for  the  plaintiffs,  and  Bower 
fer  the  defendant.  But  as  the  whole  case  was  so  fiilly  gone  into 
^n  the  second  argument,  the  former  one  is  here  omitted. 

Law,  for  the  plaintiffi,  contended  generally.  That  the  bank- 
^pt  laws  of  this  kingdom,  in  every  question  between  resident 
Sttlgects,  bind  the  personal  property  of  the  bankrupt  wherever  it 
^  be  found;  which  involves  these  three  propositions:  1st, 
That  the  bankrupt  laws  do,  with  respect  to  the  personal  proper- 
ty of  resident  subjects,  effect  an  entire  substitution  of  the  as- 
signees in  the  place  of  the  bankrupt  as 'to  all  his  rights  and  pow- 
ers over  the  same,  as  well  without  as  within  the  kingdom;  2dlyi  [1ilf.ft5.716.] 
^W  this  substitution  or  representative  character  is  recognized 
py  the  general  law  of  nations,  which  universally  adopts  the  lex 
^^'iricilii  as  thelide  in  respect  of  personal  property;  Sdly,  But 
^ofe  espedailj  as  between  subjects  of  this  kingdom  resident 
^^  it,  and  knowing  of  the  substitution.  The  first  propo- 
^n  18  proved  \ff  the  words  of  the  statutes  IS  Eliz.  c.  7. 
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1791.       5.  2.  and  1  J.  1.  c.  15.  s.  IS;  the  latter  of  which  enacts,  ThM 
all  debu  due  to  the  bankrupt  shall,  by  the  assignment  of  ^e 
against        commissioners,  vest  in  the  assignees  as  fully  to  all  intents  and 


Potts. 


purposes  as  if  the  contracts  upon  which  such  debts  arose  had 
been  originally  made  with  the  assignees  themselves:  they  an 
decligred  not  to  be  attachable  as  the  debts  of  the  bankrupt, 
cording  to  the  custom  of  London^  or  otheruoise  [which  mi 
mean  according  to  any  other  custom  of  attachment] :  and  tht 
bankrupt  is  precluded  frcnn  recovering,  releasing,  or  dischai 
(he  same ;  the  assignment  is,  therefore,  an  executed  transfi»r 
9|1  the  bankrupt's  rights  to  his  assignees ;  and  the  represaitativ^^  -<e 
diaracter  is  as  fully  vested  in  them  as  the  laws  of  this  country 
can  provide  for.  2d  &  3d:  The  next  question  thai  [whic^^^ 
involves  the  2d  and  3d  propositions]  will  be  upon  the  extent  ^iBMof 
our  laws  on  such  a  subject,  and  their  general  competency  * —  to 
bind  the  subjects  of  this  realm,  though  the  property  of 
bankrupt  be  not  within  the  local  limits  of  their  ju^risdi^OQ^ 
within  the  limits  of  a  foreign  jurisdiction;  and  that  will 
In  part  on  the  law  of  natiQQ3«  According  to  VatUll  {fl\  aod  i=^  nQ 
the  writers  on  this  subject  (6),  immoveable  property  fisUows 


disposition  made  by  the  laws  of  that  state  wherein  it  is  lilunii         d^ 
[i^.&/.229.]  ^ut  the  siiccession  and  disposition  of  moveable  pipperty  is  _     x^ 
gplate^i  not  by  the  law  of  the  country  in  which  it  is  locally        u? 
tuated,  but  by  that  of  the  owner's  patria  or  domicile  w)ieticc        Jke 
4;ame,  and  whither  he  intends  to  return ;  and  they  also  skr  ^^r, 
(hat  ^U  civil  relations  between  parties  in  their  own  country,       ut 
recognized  in  foreign  states,     ^pon  this  principle  %  prok^wir 
would  bp  granted  here  upop  the  foot  of  a  foreign  prph^l^^  k 
the  case  of  a  foreigner  who  died,  leaving  property  in  this  oocu^ 
try.    If  it  be  contended  that  the  bankrupt  laws  are  p&mJm 
(heir  nature,  ^qd  that  the  penal  laws  of  one  pountry  are  nU 
recognized  in  another  (c),  it  may  be  answered.  That  the  ope- 
IfQtion  of  the  bankrupt  laws  is  twofold;   and  this  adioa  i^ 
*  brought  to  entree  the  civil,   not  the  criminals  provisipiV  ^ 

those  statute;  the  former  of  which  only  attach  upon  tbepmr 
perty  of  th^  bankrupt,  to  whom,  as  well  as  to  the  crediUilV 
(heir  operation  is  beneficial;  and  the  law  of  nations,  ncQgj^ 

(a)  B.  1.  c.  7.  s.  S5.  c.  8.  s.  109,  iia 

(^)  FteL  CopB.  Lib.  jS.  tit.  17.  s.  54.  JfttL  Pn^  fait  |.  li|i.  >  tit.  IJ.  s.^B. I^ff 
Kmmi**s  Pr.  59.  b.  3.  c  8.  s.  4*  j^r4,  b.  3.  tit.  9.  s.  4.  ^i^^i  Cd^c.  de  Jiurb.  vq^^ 
poiqidU,  5.  3  &  4.  ir«^  Pr^le^  cap.  de  oopflicta  kgun,  torn.  %,  lib.  z.  th.  3.  per  tocini 
cap.dearrestoreali,tom.2.  lib.a.tit.4.  s.  I.  5.  torn.  3.  lib.  sa  tit.  4.  de'concnnu  kfpoik 
fSmjfl  tops.  3.  lib.  4%,  tit.  3. 4c  ccmmm  benonim,  tiL  4.  fiilfitr  n  floiiii  m  boh.  utm^  it* 
I,  de  ikIv  »W;  jyd.  jpdia,  ti|.  f .  ^  c^rBt.  ^90.  jliM. 

(^)  Vid.(^T.^#tfi^yin£rrcir,aiiU|3?oL754.   4BSod«aM* 

niiBMr 


•   m  THi  Tw»ty-n»«T  Year  of  GEORGE  III.  iS^ 

qg  the  /€X  domicilii  as  the  governing  rule  with  respect  to       1791. 
fiaridrs,    with    tb^    exception    above^-menUoned,    has  beoi 


pbti  \3(J  the  courts  of  judicature  in  this  country.     An  admir        i^aUa 

TUtOTf  though  an  alien  enemy,  as  suing  in  outer  droii^  may       ^<'^7** 

intain  an  action  here.     Brocks  v.  Phillips^  Cro.  Eliz.  6S4. 

u  S70*     In  Thorn  v,  Watkins  (a)  Lord  Hordwicke  laid  down 

im)e  g^erally,  That  debts  due  in  Scotland  to  an  English  sub-  [3  Camp,  x44 .] 

jnesident  here,  who  died  intestate,  were  distributable  wh^ 
leered  according  to  the  laws  of  England.  And  he  said  the 
Btion  would  be  the  same  with  respect  to  the  goods  of  an  in- 
9te  in  France^  or  any  foreign  country.  And  if  a  for^gner 
3,  leaving  property  in  this  country,  it  would  be  distributable 
Ofding  to  the  laws  of  his  own  country :  he  ako  said}  that 
lip  fbUowed  the  person,  not  of  the  debtor,  but  of  the  creditor 

wboni  due :  and  observed,  that  the  same  had  been  before 
le4  by  him  in  Pipon  v,  Pipon  (i),  with  respect  to  the  island  of  ^ 

r$ejfi  aqd  by  the  House  of  Lords  in  a  case  arising  en  the  lu- 
:j  of  Mr.  Morrison^  from  Scotland,    Again  in  Bum  v.  CoU^ 
are  the  Privy  Council,  1st  April  1762,  it  was  determined, 
it  wbere  a  testator  domiciled  in  England  died,  thejudgeof  the 
ibate  in  the  plantations  was  bound  by  the  probate  granted 
'e.     And  lately,   in  a  case  of  I(ilpatrick  v.  Kilptaitieky  July 
37t  Lord  Kenyon^  when  Master  of  the  Bollp,  upon  the  same 
naple  applied  the  law  oi  Scotland  to  money  in  Court,  up€m  the 
aider's  rq)ort  stating  what  that  law  was*     AU  these  cases,  and 
hers  of  a  like  nature,  collected  in  Bnice  and  others  v.  Bruce, 
kmu  Proc.  April  1790,  shew  clearly,  that  with  respect  to  per- 
in^l  property  the  lex  domicilii^  and  not  the  U^  r^i  scita  is  per- 
itted  to  prevail.    Prec.  in  Chan.  207.  and  1  Bro,  P.  C.  38.  S.  P. 
n  opinion  of  Lord  Talbofs,  when  ajt  the  bar,  is  stated  in  Beawes 
)  on  tl^s  v^ry  point,  that  the  effects  of  a  bankrupt  in  the  plan- 
itions  were  liable  to  a  commission  here,  and  the  right  vested 
I  ]us  Assignees ;  and  this  principle  was  recognised  in  the  fullest 
^fUt  l^iy  Lord  Mansfield  in.  Ballantine  v.  Gotding,  M*  Si  Geo. 
If  &  ^  (£Q ;  where,  upon  a  motion  to  enter  an  exoneretur  on 
b^  baii-rpiece,  on  the  ground  that  the  defendant  had  been  a 
Mirupt,  and  bad  obtained  a  pertificate  under  the  Gneat  Seal 
^Lrdqnfd^  l^is  IfOrd&hip  said,  that  it  w^^  a  general  pripciplet 
^  ^  discharge  by  the  law  o(  one  oomtry  would  be  a  disehar^ 
^iipotber ;  wd  tbat  h^  r^Qiemb#re4  ift  ca^  in  Chancery  of  ^ 

(n)  %  Fn,  35.  {6)  This  is  ance  reported  in  4m6L  aj* 

(0  ^^  ifr9, 543*  #t)^44it.  m4  GMi'i Itak,  JU»»  347*  M i^j 
ify  C99k\  Bank.  Laivf,  347.  ut  edit. 
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1791.       cessio  hononm  in  HoUand^  which  is  a  discharge  in  that  country, 
'  having  had  the  same  effect  here.     Therefore,  if  Lord  Mans/kid 

mgamst  had  cver  held  the  contrary  opinion,  which  is  imputed  to  him  in 
^®'"^''  the  case  of  Waring  and  others  v.  Knight  (a),  it  is  plain  that  he 
had  altered  it  But  even  in  that  case  he  is  reported  to  have  said 
that  the  assignees  might  recover  a  debt  due  to  the  bankrupt  in 
foreign  countries,  and  that  the  bankrupt  laws  would  be  there 
cognized ;  which  he  says  had  been  so  held  lately  in  a  case  at  tfai 
Cockpit.  That  seems  to  be  the  case  of  Cleve  v.  MiUs^  27th  July^^^ 
1764  (i),  wherein  his  Lordship  indeed  said,  that  the  statutes  oft-^ci^f 
bankrupts  did  not  extend  out  of  England^  but  that  the  assign*^, 
ments  under  commissions .  were  considered  as  voluntary^  and 
such  took  place  between  the  assignees  and  the  bankrupt,  but  di(^fjj 
not  a£fect  the  rights  of  any  other  creditors:  which  he  said 
been  settled  in  WilsorCs  case,  where  Lord  Hardwicke  woul^ 
not  interfere  to  stop  the  proceedings  of  particular  creditors  of 
bankrupt  here  against  his  estate  in  Sc&tland^  but  said  that  th< 
should  have  no  benefit  from  the  commission  here  till  they  mad^^e 
the  other  creditors  even  with  them.  Now  these  opinions  a^ — re 
certainly  not  reconcileable :  for  if  the  assignees  were  entitled  —  to 
recover  the  property  of  the  bankrupt  abroad,  it  follows,  th  m-  at 
the  bankrupt  laws  must  in  some  degree  extend  thither :  for  th^^iey 
could  have  no  title  to  recover  the  bankrupt's  property  there  1^  i^t 
what  was  derived  from  those  laws.  Besides,  the  comm: 
sioner's  assignment  cannot  be  said  to  be  voluntary  in  any 
of  the  word ;  for  in  one  sense  it  is  by  the  compulsive  force 
the  Legislature;  and  in  the  other  it  is  clearly  for  a  valual 
consideration.  Both  Lord  Talbot  and  Lord  Mansfield 
nized  the  right  of  suit  by  the  assignees  in  foreign  countries ;  ^^^ 
admit  which,  is  to  admit  the  substitution  as  made  by  the 
loeiy  which  always  takes  place  as  to  moveable  efiects,  except- 
fisir  as  it  is  contravened  by  the  municipal  laws  of  those 
tries  where  the  character  is  to  be  exercised.  But  in  this  insi 
those  laws  which  subject  the  property  of  J.  to  be  attached, 
the  hands  o{  B,  for  the  debt  of  A.  warrant  no  attachment  of 
property  of  C  (for  such  by  the  assignment  ^'s  property  is 
come)  for  the  debt  of  A.  What  the  case  of  Captain 
was,  which  Lord  Hardwicke  is  said  to  have  decided,  does 
af^pear  in  any  of  our  Reports ;  though  possibly  it  arose  out 
the  same  transaction  as  is  reported  in  the  printed  decisions 


(«)  Sittingi  after  SiL  $  <k9,  j.    C«.  B»  Lawi,  Sd  ed.  c.  ij. 
W  Cf.  J7.  X.  X  cd.  043* 
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the  CJourt  of  Sessions  in  Scotland^  from  1752  to  1756  (a),  by  the       1791. 
name  of  Bradshaw  and  others,  who  were,  the  assignees  of  Cap- 


tain WUson  V.  Fairholme  and  others,  the  attachment  creditors :        agatmst 


where  it  appears  that  Captain   Wilson  was  domiciled  in  Eng* 
landf  and  that  the  attachment  of  his  debts  in  Scotland  by  Eng" 
lisk  creditors  was  not  sustained  against  the  assignees.    But  it  does 
not  appear  that  the  decision  of  the  Court  of  Session  was  ap- 
pealed from  in  that  instance;  and  what  Lord  Mansfield  is  re- 
ported to  haye  said  of  Lord  Hardwicke^s  revising  to  admit  a  cre- 
ditor who  had  attached  property  in  Scotland,  to  prove  his  debt 
under  the  commission  here,  till  the  other  creditors  were  put  upon 
an  even  footing  with  him,  might  have  been  the  case  of  another 
creditor  of  fVilson^s  who  had  a  priority  upon  mnuweable  pro- 
perty in  Scotland;  and  then  indeed  the  decision  would  be  right 
Neither  does  the  case  of  Le  Chevalier  v.  Lynch  (i)  contradict 
the  prindple  contended  for:  that  was  an  action  brought  by  the 
ass^rnee  of  Dormer,  a  bankrupt,  against  a  foreign  garnishee, 
y/fho  had  paid  money  due  from  him  to  the  bankrupt  to  a  credi- 
tor of  the  bankrupt's,  under  an  attachment  abroad.     Nothing 
ocmld:  be  more  clear  than  that  such  a  person,  who  had  been 
Compelled  by  a  competent  jurisdiction  to'^pay  the  debt  once, 
should  not  be  compelled  to  pay  it  over  again.    Cleoe  v.  Mills  (c), 
^nd  AUen  v.  Dundas  {d),  went  upon  the  same  principle.     Those 
4iifer  materially  from  this ;  fpr  here  the  action  is  brought 
the  party  receiving  the  money,  and  that  too  with  ^fuU 
viotice  of  the  assignment  under  the  commission.     The  case  of 
Richards  and  others,  assignees  of  Buchanan  and  Hamilton  v. 
Hudson  and  others  {e\  was  an  appeal  from  a  decree  of  the 
Oourt  of  Chancery  in  Virginia,  brought  by  the  assignees  against 
the  executors  and  representatives  of  certain  legatees,  entitled  to 
'svinis  of  money  left  in  the  hands  of  the  bankrupts  several  years 
prior  to  and  at  the  time  of  the  bankruptcy.     These  executors 
and   legatees,  for  whom  Buchanan  had  been  a  trustee,  had  in- 
stituted a  suit  for  the  purpose  of  stopping  the  bankrupt's  effects 
in  the  bands  of  Jerdone  and  Duncanson  {/),  agents  of  the  as- 
signees, and   having  satisfaction  for  their  legacies  thisrefirom; 
the  agents  and  the  assignees  insisted  on  the  right  of  the  latter, 
end  that  the  Court  ought  not  to  hold  jurisdiction :  that  Court, 
however,   decreed  against  them,   and  directed  the  agents  to 


(«)  VuL  Dty^.  new  edit,  ifo^ «.  ^.  45,  (h)  Dwgl.  170. 

(0  C0tJ^t  1164.  (J)  Ante,  3  vol  115:.  (*)  At  the  Cocifit^  1761. 

(/)  CtOfii,  1785.   This  was  cited  for  the  dcftndaDt  on  the  first  irsument. 


Potts. 
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1T91*  f>ty  ov$r  the  effeets  that  they  had  in  their  hands  at  the  time  they 
were  served  with  the  process.  But  this  decree  against  the  righto 
of  the  assignees  claiming  the  bankrupt's  effects  in  Virginia  was 
reversed  by  the  Privy  Council;  and  therefore  by  that  deeiaton 
the  operation  of  the  bankrupt  laws  on  property  situated  in  ano- 
ther country  was  fiiUy  estttblished,  at  least  as  against  those  who 
were  subject  to  the  dominion  of  our  own  laws.  As  to  the  case  of 
Beckford  and  others,  assignees  of  Balmerj  a  bankrupti  v.  Sir  J?. 
Turner  and  another,  assignees  c^  John  and  Jame$  Woodbriigej 
bankrupts  (a),  that  w«it  on  another  ground.  The  first  quea- 
lion  there  was,  Whether  the  attachment  law  oi  Jamaica  extend- 
ed to  debts  contracted  in  Gre^i  Britain^  between  merchants  re- 
siding there?  and  Sdly,  Whether  the  plaintiffs  attaching  must 
appear  personally,  and  prove  their  debt  on  oath? — and  a  witness 
who  was  other  than  the  plaintiff  oflbring  to  swear,  was  rejected 
by  the  judges  oi  assize.  But  their  judgm^it  was  rev^^ed  hy 
the  Governor  and  Council,  who  thereby  only  decided,  that  ap 
imth  made  by  another  than  the  plaintiff  would  be  sufficient; 
end  consequently  that  the  evidence  ought  to  have  been  Tec^^ 
ed :  which  judgment  of  reversal  was  confirmed  by  the  Privy^ 
Cpuncil  on  appeal;  and  therefore  the  other  point,  Whelhar  th^ 
assignees  <^  WooJUmdge^  supposing  they  proved  their  debt» 
could  recover  against  the  garnishees  ?  did  not  arise,  TherQ  aie 
besides  several  decisions  expressly  in  point  on  this  subject.  In 
Mackintosh  v.  Ogitoie  (i),  Ix)rd  Hdrdwickey  Chancellpr,  grant- 
ed a  ne  ejeeat  regno  against  one  who  had  obtained  arrestments  of 
a  bankrupt's  property  in  Scotland;  and  Lord  Manffieldj  then 
Solicitor-General,  said,  that  there  had  be^i  many  instances? 
where,  after  such  arrestm^its  and  foreign  attachments  by  cre- 
ditors, the  money  had  been  recov^^  back  again  by  the  aa- 
signees  under  the  commission  in  actions  for  money  had  and  re- 
ceived. Again  in  Selamonsy  attorney  of  the  assignees  of  Zh- 
netiffbilles  v.  Ross  (c),  where  a  creditor^  who  had  attached  a 
debt  in  the  hands  of  one  Israel  Ross^  -a  debtor  of  DeneugbtUes^ 
coram  Bathursl^  J.  (sitting  for  the  I<erd  Chancellor,  1 764)  the 
money  which  had  been  paid  into  Court  by  the  garnishee  on  a 
bill  of  interpleadar,  and  which  bad  been  invested  in  stodc,  was 
ordered  to  be  transferred  to  the  enrators  (assignees);  and  a 
note  which  the  garnishee  had  givm  to  the  aHaching  erediter, 
to  be  delivered   up  and  cancelled.      In  JoUet  and  Beitodd^ 

{a)  CiKijnt^  1785.    This  wm  cited  for  the  defendant  on  the  fy^  wxifXpeBi, 
(^  Hil.  %i  Gm.  %.  t  fuller  note  of  this  wis  read  b/  Mr.  J.  BwUer^  aad  tfterwafdn  hj 
Lord  Kenym  b  giying  judgment. 
(0  H.  BL  Rep.  C.  B.  131,  «• 
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CmraUrij  v.  Deponihier  and  Baril  {a\  attaching  creditorSf  whare       1791. 
JBarJIaiid  Texier  were  garniabees,  before  Lord  Camden  1769| 
where  the  bill  was  filed  pending  the  attachment,  a  perpetual  in- 
junction was  granted  against  proceeding  in  the  attachment;  and      ^^i*^ 
in  Nedle  and  another^  assignees  of  Grattan  v.  Cotiingham  and 
Ihugkion  {b\   before  Lord  Liffordy   Chancellor,  in  Ireland^ 
Naoember  16,  1764,  where  the  garnishee  had  been  taken  in  ex^ 
cution»   and  had  paid  the  money  attached,   in  his  own  dis^ 
charge  the  plaintiff,  in  the  attachment,  was  compelled  to  pay 
that  money  over  to  the  assignees.     From  a  review  of  the  abov^ 
authorities,  it  appears  clear,  that  howevei:  the  question  may  be 
as  between  subjects  of  this  country  and  foreigners  residing  ia 
the  cowitry  where  the  bankrupt's  property  lite,  yet  certaanly 
as  between  subject  and  subject  in  this  country,  the  Courts  will 
not  suBtain  acts  done  by  them  in  direct  contravention  to  the 
policy  €xf  the  laws  to  which  they  owe  obedience;  and  the  6on«^ 
aent  df  every  sulgect  is  virtually  included  in  «i  act  (rf*  parlia^ 
auenty  lU  was  said  by  Lord  Coke,  and  also  by  Lord  Manffidd^  ia 
fVadham  v.  Markme  {c).    Neither  can  it  be  objected,  That  the 
ri|^  cf£  the  defendant  to  this  money  having  been  determined 
by  a  foreign  Court  of  competent  jurisdiction,  this  Court  ought 
Hot  Tirtually  to  rescind  fbeir  judgment  by  this  mode  of  action; 
lor  tlie  proceeding  in  Rhode  Island  was  res  inter  alios  actat 
which  distinguishes  this  case  from  BurroKi^  v.  Jemino  {d\ :  fot 
tlie  question  as  between  these  parties  is  perfectly  collateral  to 
"die  right  as  between  the  bankrupt  individually  and  the  defendant. 
'Nor  does  it  even  appear  that  the  assignees  had  notice  of  the 
s^ttacjiment;  whereas  it  is  plain  that  the  defendant  was  bound  by 
his  notice  of  the  proceedings  under  the  conimisslou,  supposing 
that  to  have  been  necessary  to  determine  this  case. 

JBcweTf  contrd. — The  opinions  of  foreign  jurists  can  have  no 
more  weight  here  than  the  learning  and  eminence  of  their  cha- 
racters aa  individuals    entitle  them  to;    and  this  Court  are 
aqually  competent  to  form  an  opinion  upon  the  law  .of  nations 
as  they  were.    However,  the  authorities  cited  do  not  conclude 
this  question:  the  kx  domicilii  is  by  them  considered  to  be 
adopted  under  many  restrictions.     Huberus  lays  down  three 
axioms :  1st,  That  the  law  of  every  country  holds  only  within 
the  limits  of  its  own  jurisdiction ;  2dly,  That  all  persons  are  to 
be  eonsidered  as  subjects  of  a  state  who  are  resident  within  it, 
whether  their  residence  be  temporary  or  not ;  Sdly,  That  govemr 
^ttots  so  fiur  act  widi  confidence  to  each  other,  that  they  will 

(A  JSr.  A  R^  C  A  l^h  ^  W^  (0  ^  437*  V)  >  S"-'  733- 
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1791,  recognize  one  another's  laws,  provided  they  do  not  clash  or  iiH 
terfere  with  their  orwn,  or  injure  their  own  subjects ;  therefore, 
where  a  subject  of  one  state,  having  acquired  property  there,  re- 

PoTTi.  moves  with  it  into  another,  the  latter  will  protect  him  in  the 
possession  of  it,  though  acquired  by  other  means  than  are  al- 
lowed in  that  country ;  but  still  with  the  restriction  before-men- 
tioned :  and  this  restriction  extends  in  many  instances  to  con- 
tracts as  well  as  to  penalties.  Mr.  Justice  Wilmot  said,  in  Ro' 
bmson  v.  Bland  (a).  That  there  are  numbers  of  contracts  void 
by  the  common  law,  which  are  good  in  foreign  countries ;  as  a 
contract  for  prostitution.  Most  of  the  cases  collected  in  Bruce 
V.  Bruce  are  cases  of  intestacies ;  and  there  the  relation  of  the 
represoitative  character  is  acknowledged  in  all  civilized  coun- 
tries, from  motives  of  policy  to  induce  foreigners  to  reside  and 
trade  there  with  security.  As  to  the  case  of  Morrison^  the  lu- 
natic, whose  committee  was  permitted  by  the  House  of  Lords 
to  sue  in  Scotland,  that  went  on  the  same  principle,  considering 
the  lunatic  as  civUiter  mortuus;  though  it  is  evidoit  that  the 
Gourt  in  Scotland  thought  otherwise;  and,  therefore,  neither  the 
ultimate  determination  in  that  case,  nor  in  the  appeal  fix>m  Vir^ 
ginicLj  nor  the  determination  by  the  Chancellor  of  Ireland  be- 
fore the  appellate  jurisdiction  was  relinquished,  are  conclusive 
authorities  to  shew  to  what  extent  the  lex  domicilii  is  recc^ized 
in  foreign  countries  by  independent  judicatures  upon  this  sub- 
ject The  question  still  is.  Whether  it  were  not  competent  to 
the  Courts  of  Rhode  Island  to  reject  any  notice  of  the  bankrupt 
laws  of  this  kingdom  ?  and  most  surely  this  is  one  of  those  cases 
where  the  pohcy  of  those  laws  in  all  their  relations  being  justly 
to  be  doubted,  a  &ir  exception  is  afforded  to  the  general  rule; 
and  where  the  complete  adoption  of  them  must  necessarily  in- 
terfere with  the  municipal  laws  of  other  countries ;  for  if  a  sub- 
ject of  Rhode  Island  had  been  a  creditor  of  the  bankrupts,  and 
had  even  after  the  commission  issued  here  attached  property  of 
the  bankrupts  there,  it  is  not  to  be  supposed  that  the  Courts  of 
Law  would  have  turned  him  round  to  seek  his  remedy  under  the 
commission  in  this  country.  It  is  said,  that  this  is  a  fraud  by 
the  defendant  on  the  bankrupt  laws ;  but  that  is  begging  the 
question.  It  must  first  be  ascertained  to  what  extent  those 
laws  operatei  and  under  what  circumstances  property  is  to  be 
bound  by  them.  The  distinction  taken  by  Lord  Mansfielji  in 
Cleoe  V.  MiUsj  tliat  the  assignment  under  the  commission  was 
to  be  considered  out  of  England  as  a  vohmtofy  assignment  b^ 

tween 
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VFeen  the  bankrupt  and  his  assignees,  but  did  not  affect  other       1791. 
reditors,  seems  to  be  the  true  line ;  and,  therefore,  if  no  other 


ironid  have  lent  their  aid  to  the  assignees  to  collect  the  bank- 
npt's  debts.     They  would  then  have  stood  in  the  same  situation 
s  any  other  creditor;  and  Ld.  Hardwicke  must  undoubtedly  have 
Qtertained  the  same  notion,  when  he  imagined  that  the  only  re- 
ef he  could  afibrd  against  a  creditor  who  had  attached  Wilsort^ 
roperty  in  Scotland^  was  to  refuse  to  let  him  prove  under  the 
ommission  here  till  he  made  the  other  creditors  even.     With 
^ard  to  Mackintosh  v.  Ogilviej  the  issuing  of  a  writ  of  ne 
xeai  regno  to  prevent  the  creditor  attaching  property  abroad 
3el<xiging  to  the  bankrupt,  rather  proves  that  it  was  the  opinion 
jS  the  Court  that  such  attachment,   if  suffered  to '  take  plac^ 
^ould  be  effectual,  otherwise  the  issuing  of  the  writ  was  nuga- 
tCTj ;  and  what  was  said  by  the  Solicitor-General  was  the  mere 
suggestion  of  counsel,  unsupported  by  any  authority.     The  ut* 
most  it  amounts  to  was,  that  the  case  passed  sub  sUentio ;  and 
die  determination  in  Wtkon*s  case  was  subsequent  and  con* 
trary  thereto.     Besides,  it  is  admitted  that  the  penal  laws  of  one 
country  do  not  extend  to  another ;  and  the  bankrupt  laws  are 
altogether  confiscatory   in  their  nature.      Neither  would  the 
Apposed  equivalent  of  a  certificate  avail  in  such  a  case ;  for  how 
does  it  appear  that  the  bankrupt's  certificate  would   discharge 
ilia  debts  contracted  in  a  foreign  country,  if  he  or  his  property 
were  to   remove  within  its  jurisdiction  ?     But  even  the  civil 
writers  (a)  have  made  a  distinction,  in  treating  of  the  operation 
of  the  kx  lociy  as  to  whether  the  proceeding  is  in  personam  or 
»w  r-em,.     The  property  attached  by  the  defendant  was  within  the 
jurisdiction  of  a  foreign  state,  who  would  not  take  cognizance 
ot  oar  bankrupt  laws :  and  the  defendant's  title  to  this  specific 
Property  has  been  solemnly  determined  by  a  Court  of  compe- 
^^  jurisdiction.     It  was  a  judgment  in  r^m ;  and  therefore  it 
'''^t  be  taken  that  the  party  in  whose  hands  it  was,  had  full 
'^ce  of  the  proceeding,    and  made   every  defence  that  the 
"latter  would  admit  of:  and  in  Galbraith  v.  Neville  fbjy  Lord 
*^»8W  was  of  opinion.  That  complete  credit  should  be  given 
^  such  judgments.     It  is  also  worthy  of  consideration,  that  if 
^'^^Jisactions  of  this  nature  may  be  overhauled,  the  subjects  of 
^  country  will  be  put  in  a  more  disadvantageous  situation 
^  foreign  creditors,  who  will  be  at  liberty  to  attach  the  bank- 

r  , 

(«)  Vide  fW.  b.  i.,  tit.  j6y  57.  (Q  Vide  I^^y^/.  |.  b.  note  [t?*  »> 
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1791«       mpt's  property  abroad,  to  the  pr^udice  of  our  own  subjects,  and 
"•*■—"'"   without  any  benefit  to  the  bankrupt's  estate. 

t^mimtt  Cur.  adv.  vuU. 

^^^^  Lord  Kenton,  C!h«  J.  now  delivered  the  opinion  of  the  Coort 

In  the  argument  in  thb  cas^  many  quotations  were  Aade 
frcMn  the  writers  on  the  eivil  law,  which  it  is  not  necessary  to  oon-^ 
sider  in  determining  this  question.  Generally  q>eaking,  it  naust. 
be  admitted,  that  personal  property  must  be  governed  by  th^ 
laws  of  that  country  where  the  owner  is  domiciled.  Neither  dc» 
we  mean  to  break  through  the  rule  that  the  Courts  of  ooim 
country  ought  to  pay  a  proper  deference  to  the  decisions  q£ 
the  Courts  in  another  having  competent  jurisdiction,  where  thir 
Acts  on  which  the  decision  was  made  wete  fiurly  disck)sed  t^ 
such  Court ;  but  the  general  question  here  is.  Whether  the 
signment  which  was  executed  by  the  commissioners  of  the 
rupt,  was  sufficient  to  vest  the  bankrupt's  property  in  the  plaik^ 
tations  abroad,  in  the  assignees  under  the  commissioii  ?* 
cause,  if  it  did  so  vest  at  the  time  of  the  assignment,  it  is 
material  to  consider  in  this  caSe,  how  far  the  relation  under 
bankrupt  Itws  should  take  effect  in  Rhode  Jdandy  since  the 
signment  was  executed  anterior  to  the  time  when  the 
m«[it-suit  was  there  commenced.  Therefore,  the  only  qnestii 
here  isi  Whether  or  not  the  property  in  that  island  paaeed 
the  assignment  in  the  same  manner  as  if  the  owner  (the  bi 
rupt)  had  assigned  it  by  his  volunUury  act  ?  And  that  it 
so  pass  cannot  be  doubted,  unless  there  were  some  positive  Isk.^^ 
of  that  country  to  prevent  it.  Every  person  having  property  ^Ei 
a  foreign  country,  may  dispose  of  it  in  this :  though,  indeed^  ^ 
there  be  a  law  in  that  country  directing  a  particular  mode 
conveyance,  that  must  be  Adopted ;  but  in  this  case,  no  law 
that  kind  is  stated ;  and  we  cannot  conjecture  that  it  was  m 
competent  to  the  bankrupt  himself  prior  to  the  bankruptq^, 
have  disposed  of  his  property  as  he  pleased.  Now  the 
nqpt  statutes  have  expressly  enacted,  that  the  commiasi^ 
may  assign  all  the  property  of  the  bankrupt  in  the  most  ex* 
tensive  words;  and,  therefcMTe,  on  the  general  reason  of 
thing,  if  there  be  no  positive  deciaon  to  the  contrary,  no 
eould  be  entertained  but  that,  by  the  laws  of  thk  Oomtry^ 
contradicted  by  the  laws  of  any  other  country  whoe 
property  may  happeli  to  be^  the  oommissioners  o£  a  hmikraf^^ 
may  dispose  of  the  perlOnal  ptoporty  of  a  bookii^it  lesiilin'^ 
here,  though  such  property  be  in  a  foreign  country.  Tlier^ 
let  us  consider  the  deoMi^m  which  hav«  been  t&irikr  oh  thi^ 
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nibject  The  case  of  Mcintosh  v,  Ogilvie  (a)  agrees  with  our  1791« 
jpinion.  There  it  is  to  be  observed,  that  Lord  Hardwickcj  on  ~ 
bis  being  told  that  the  defendant  in  that  case  had  not  obtained  agaimtt 
A  sentence  before  the  bankruptcy^  said^  <^  Then  it  is  like  a  foreign 
^  attachment,  by  which  this  Court  will  not  suffer  a  creditor  to 
'<  gain  priority,  if  no  sentence  were  pronounced  before  the 
^<  bankruptcy/'  In  another  part  he  intimated  a  strong  opi- 
oion  that  the  property  in  Scotland  should  not  be  taken  by  one 
:reditor  to  the  prgudice  of  the  rest  of  the  creditors  here:  and 
It  the  close  of  that  case  the  Solicitor-General  observed,  that 
his  precise  question  had  .  been  determined.  But  the  case  of 
3eckford  v.  T%amer  was  relied  on,  when  this  case  was  first  ar- 
raed,  as  a  determination  in  favour  of  the  attachment  creditor : 
Mit  certainly  no  question  of  that  kind  was  stated  among  the  rea- 
sons assigned  by  the  counsel,  nor  was  it  brought  i^  judgment 
21  that  case;  the  single  question  there  was,  Whether  or  not  the 
proceedings  in  the  island  of  Jamaica  were  conformable  to  the 
node  pointed  out  by  the  act  of  assembly  there  ?  and  if  it  had 
»«en  stated  in  the  reasons  signed  in  that  case,  this  question 
:«ald  not  have  arisen  in  deciding  it.  There  was,  indeed,  a  die* 
mm^  rather  than  a  decision,  in  Wilson's  case,  that  the  assign- 
caent  by  the  commissioners  had  no  other  effect  than  a  voltmtary 
LSBsignment.  I  believe  the  doubt  in  all  these  cases  has  arisen 
icom  not  attending  to  the  meaning  of  the  word  <^  voluntary." 
r^  has  been  contended  that  it  means  ^^  without  a  valuable  con- 
^  iideration:"  but  it  is  impossible  to  consider  it  in  that  Ught; 
^^^  in  the  case  of  a  bankruptcy  there  must  be  a  considera-, 
-^ou:  it  means  the  bankrupt's  own  voluntary  act,  as  contra- 
^tlnguished  from  a  compulsory  act  by  law.  Therefore  on  the 
^^dson  of  the  thing,  even  without  any  authorities,  we  have  no 

(«)  H.  II  Gm.  %,  lo  Chancery.— *<  The  pbintiff  was  the  atsignee  of  a  bankrupt^  the 
^^odaot  a  creditor^  who  before  the  bankruptcy  went  into  Scatland^  and  made  arrest' 
^CBts  on  debts  due  to  the  bankrupt  from  persons  there.  Upon  an  affidavit  of  the  de- 
^^Bdant's  haTing  got  this  money  into  his  hands,  a  me  exeat  was  granted ;  and  a  motion 
^  now  made  on  the  behalf  of  the  defendant  to  discharge  it,  upon  a  supposition  that  ht 
^  a  right  to  the  goods  as  creditor  by  his  arrestments. 

''The  Lord  Chancellor  asked,  whether  he  *had  sentence  before  the  bankruptcy;  and, 
"^  answered  in  the  negative,  he  said,  *  Then  it  is  like  a  foreign  attachment,  by  which 
*«  Court  wiU  im.  suflfer  a  creditor  to  gain  priority,  if  no  sentence  were  pronounced  bc- 
«ie  the  bankruptcy.  I  cannot  grant  a  prohibition  to  the  Court  of  Sessions;  but  I  will 
^^tainly  make  an  order  on  the  party  here  to  restrain  him  from  getting  a  priority,  and 
^^^^^Bg  the  laws  of  bankruptcy  here.  If  the  gentleman  were  not  going  abroad,  I  would 
^  noihiag ;  but  as  he  is»  I  will  not  ducharge  the  writ  without  his  giving  security  to 
'^  the  event  of  the  cause.' 

*  N.  B.  The  Solicitor-General  said  there  had  been  cases  where  creditors  had  got  a  pri- 
^;  and  after  coming  here,  have  been  obliged  to  refund  in  a  Court  of  Law  in  an  action 
^  moucf  had  and  Kocived." 

VoL.iy»  O  difficulty 
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1791.       difficulty  in  saying  that  the  title  of  the  plaintiffs  must  prevaTS 
For  it  must  be  remembered,  that  during  the  progress  of  this 
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againd       siness  all  these  parties  resided  in  England ;  that  the  defendant 

Potts. 


knowing  of  the  commission  and  of  the  assignment,  in  order 

gain  a  priorit}',  transmitted  an  affidavit  to  Rhode  Island  to  o1 

tain  an  attachment  of  the  bankrupt's  property  there,  in  vk 

tion  of  the  rights  of  the  rest  of  the  creditors,  which  were  th^^.^c!i 

vested :  but  such  an  attempt  cannot  be  sanctioned  in  a  Cou^cauri 

of  Law.     But,  in  addition  to  these  reasons,  the  decisions  wbi^^SfcA 

have  been  made  on  this  subject  remove  all  doubts  whatevi^  ^  er. 

It  is  not  necessary  to  go  through  them,   because  they  wc^a^ere 

mentioned  in  the  argument,  and  are  collected  in  //.  BL  It^^^ep. 

C.  B.  131  8c  132.  n.;  Salomons  v.  Ross,  before  Lord  Batkwrs^^^: 

Jollet  and  another  v.   DeporUhien    and  Barrily   before  L^g      >rd 

Camden ;  and  Neale  and  another  v.  Cottingham  and  anoth^  .^er, 

in  Ireland^  before  Lord  Chancellor  lAffbrd.     The  second  of 

these  I  have  reason  to  believe  was  considered  by  Lord 

as  a  very  clear  case;  for  he  did  not  think  it  important  enoi 

even  to  make  a  note  of  it  in  his  book ;  and  although  the 

case  was  not  decided  in  this  country,  yet  it  was  determined 

a  very  respectable  authority.  Lord  Liffbrdy  assisted  by  sevi 

of  the  judges,  and  that  noble  lord  was  conversant  with  the 

of  this  country,  having  sat  on  the  bench  here  for  several 

before  he  went  to  Ireland:  and  we  know  also  that  Davids 

ports  of  the  decisions  in  that  country  are  cited  as  authority 

There  are  therefore  these  three  decisions,  in  addition  to 

case  before  Lord  Hardwickcy  in  support  of  our  opinion ; 

there  are  none  to  the  contrary,  except  indeed  what  was  said   ■•^ 

WiUon*s  case ;  and  that  seems  to  have  turned  on  mistaking 

import  of  the  word  "  voluntary/* 

We  are  therefore  clearly  of  opinion  that  the  plaintifis  are 

titled  to  judgment. 

Judgment  for  the  plaintiffi  {a)* 

(a)  This  judgment  was  nSBtmtd  in  the  Exchequer  Chamber,  HiL  35  G.  3.    Vi4.  • 
BL  Rep.  402. 


Fii.  7th.  Maclellan  against  Howard. 

A  defendant        13URR0VGH  moved  to  discharge  a  rule  which  the  defend^ 
atamfsit  u  tT"         ^^^  ^^d  obtained  to  plead  double,  namely,  non  assumpsit  as 

fJeT^^  to**   ^  ^^  ^^^^^  ^^  *  ^^^^  ^  ^  P*^  ^'^'^'^  **«  contended  wn 
part.  inconsistent;  and  he  relied  on  the  practice,  and  on  JEflrjr  and 

Patch  (a),  where  this  point  was  settled. 

(«)  Tr.  27  Of'  !•  S.  R. 

Gitksy 
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OtMs»  who  opposed  this  m  the  first  instance,  said  that  it  was       1791. 

titretioiiary  in  the  Court  to  grant  or  to  refuse  rules  to  plead    " * 

mUe^  and  that  it  might  in  many  instances  be  a  great  hardship  ^IJ^ila^^ 
I  A  defendant  not  to  be  permitted  to  plead  in  this  mode ;  as  if,  in  Howabo. 
der  to  put  an  ^d  to  a  suit,  he  had  tendered  a  small  sum.  But, 
^fr  Curiam. — The  defendant  cannot  be  permitted  to  plead 
•  assumpsit  (a)  to  the  whole  and  a  tender  as  to  part ;  because 
the  general  Issue  be  found  for  the  defendant,  it  will  then 
piear  on  the  record  that  no  debt  is  due,  and  yet  that  the  de- 
bdant  admits  something  to  be  due.     And  they  made  the 

Rule  absolute  to  set  aside  the  rule  to  plead  double. 

i)  Nor  to  debt  on  a  bond  can  the  defendant  plead  n$n  ettfaettnm  and  a  tender  as  to  parL 
V.  MdwcrJs,  post,  5  voL  97. 


Thomson  against  Rtall.  TMetdam, 

Fd.  StL 

no  a  plea  of  judgment  recovered,  the  plaintiff  replied  nul  tiel  on  a  rule  to 

record,  which  he  delivered  with  a  rule  to  return  the  paper-  f|j7*ur'da'^*  tf^ 
dt  IB  four  days.     This  rule  expired  on  the  Sattirday  s  but  the  the  party  on 
^faldant  did  not  offer  to  return  it  till  the  Monday  morning  fol-  it  made  deb^ 
ring  before  the  opening  of  the  Judgment  Office,  when  the  -."^J^SelilJli 
ttintiff  refused  to  receive  it,  and  immediately  signed  judgment,  ingrf  the  fifth 
rule  having  been  obtained  to  shew  cause  why  the  judgment  panVmayicfuat 

v^ij        -.  L         i.       •!  to  receive  it,  and 

Hild  not  be  set  aside,  ,Xg„  judgmem. 

6aM«m  now  shew^  cause ;  and  relied  on  Haselar  v.  AtiseU 
^  where  it  was  expressly  decided  that  the  party  is  bound  to 
nm  the  paper-book  on  tlie  fourth  day. 
Hianyai,  in  support  of  the  rule,  said,  that  the  case  was  direct- 
Qontrary  to  another  in  the  same  book,  Oxleyv.  Bridge  {b); 
ere  it  was  held,  that  when  a  day  is  fixed  for  pleading,  Stc  that 
f  is  considered  as  continuing  till  the  office  opens  the  liext 
ttning.  In  that  case  too,  the  defendant  actually  gained  a  term 
not  complying  with  the  rule  of  the  fourth  day;  whereas  in 
>s  case  no  such  advantage  could  be  gained,  because  the  plaintiff 
t^not  have  judgment  of  this  term :  and  the  rule  laid  down  in 
^ey  V.  Bridge  seems  to  have  been  recognized  in  a  case  (c) 
hieqaent  to  that  of  Haselar  v.  AtiseU,  where  a  judgment 
•  Hon  pros  was  set  aside,  on  tlie  ground  that  the  issue- 
^  was  carried  into  the  office  before  the  judgment  was  ^ 
i^dly  ^;ned,  though  after  the  esrpiration  qf  the  rule 
^  hritiging  it  in :  and  it  was  compared  to  the  case  of  a  plea, 

W  Dtagi  197.  ($)  Ibid.  67.  (0  ^^«'  ^-  ^<W^» ««»  *  ^^  **' 

O  2  where, 
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1791.       where,  if  it  be  not  put  in  on  the  day  the  rule  expires,  and  th 
other  party  does  not  take  advantage  of  it  immediately,  he  ma 


agaUd        deliver  his  plea  any  time  before  judgment  is  actually  signe 
^^^^^       against  him:  now  the  returning  of  the  paper-book  is  as  aplet 
for  it  is  to  be  returned  with  the  rejoinder.     But, 

The  Courts  after  observing  that  it  was  difficult  to  recondl 
the  different  cases  on  this  point,  said,  that  the  latest,  that  c 
Haselar  v.  Ansellj  warranted  the  judgment  in  this  case;  an 
that  that  case  was  decided  after  consulting  the  officer  of  tk 
Court. 

Rule  discharge? 


The  King  against  The  Inhabitants  of  St  Fetrox  ir 
M.  9th.  Dartmouth. 

^«  fn^dS!  T^WO  justices  removed  Ann  HamUing  and  her  two  childr-i 
turc  of  appren-    A    ^^^  ^^  Peirox  in  Dartmouth  to  Slapton^  both  in  the  coai 

ticfship  to  an  in- 
fant will  give  a     ty  of  Devon*     The  Sessions  on  appeal  quashed  that  order,  sat 

Money ^ven  by  ject  to  the  opinion  of  the  Court  on  the  following  case: 
dicMrtsfaofficert      j^„  HambUng,  the  father  of  the  pauper's  husband  John  Ham 
▼obnury  bind-  Utfigj  deceased,  having  been  told  by  the  parish  officers  of  Town 
^^atioQ  of       stallj  that  they  would  give  him  20$    to  bind  out  his  son  an  i^ 
**^  "  ■?■     prentice  if  he  would  find  a  place  for  him,  did,  in  July  1768,  agre 


itKCy  IS  not 

iuUetotfaeduty  with  Maty  Hayney  widow,  who  occupied  a  farm  in  SlapUm,  t 
%Am9.€.^.i,  bind  his  son  John  Hanibling^  deceased,  tlien  aged  about  €%JI 
JiUiiiTAe^CT^  y^^^j  a^  apprentice  to  Richard  Hayne^  son  of  Mary  Hayne^  wh 
cepdon  to  it  in   ^^g  ih^n  between  the  age  of  14  and  15,  and  was  then  resident  i 

/•  40w  at  being  ai 

tiepmUisciwge  his  mothcr's  house  as  a  part  of  her  family,  and  had  no  habitatio 
Neithtf  is'any  ^^  business  of  his  own.  When  this  agreement  was  made  betwec 
^"^yf  ^^^  Hamburg  the  father  and  Mary  Hayney  they  also  agreed  that  h< 
tioo-money,  tm-  HombUngy  should  pay  to  Majy  Hayne  20s.  as  a  consideration  fc 
to  the  muter'or  ^^^^  apprenticeship;  but  it  did  not  appear  that  Mary  Hayne  kne 
Bumetsofthe    ^^^  ^^^^  promise  was  made  by  ihe  overseers  of  Toamstall  X 

ippventice.  . 

HatnUingy  with  respect  to  the  advancing  of  any  money  to  him  to 
this  purpose.  HamUing  the  father  afterwards  received  205.  froi 
the  churchwardens  and  overseers  oF  TatonstaU  ;  5$.  of  which  h 
paid  to-  Mary  Hayne^  and  promised  to  pay  her  the  rest  at  Su 
time ;  but  applied  the  remaining  155.  to  his  own  us^.  It  i^peare 
by  the  indenture  of  apprenticeship,  dated  the  21st  Jtdy  176( 
that  John  Hambling  the  son,  of  his  own  free  will,  and  with  th 
consent  of  his  father,  voluntarily  bound  himself  apprentice  t 
Bichard  Hiyne^  of  Slaptony  till  be  should  attain  the  age  of  2] 
to  leam  the  art  of  husbandry.    This  indenture  was  signed  b 

HaaiNin 
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HamiUng  the  fiither,  ^nd  Hambling  the  son,  and  by  Richard       1791. 
Hayne;  and  was  stamped  with  an  half-crown  stamp  (a)i  but     ^    „ " 

.      f  .  ;       -  .  ,         .  r  V    ^ »  The  Kino 

had  no  stamp  thereon  for  the  consideration -money.     Some  time       agautt 
in  Aprils  previous  to  the  date  of  the  indenture,  «7.  Hambling,       «it»of*''* 
the  fiitfaer,  received  from  the  parish  of  Tawnstall  five  shillings    ^^  p«trox. 
as  need  money,  he  having  applied  for  relief.     The  case  also 
stated  that  J.  Hambling  the  son,  lived  in  Mary  Hayw?^  house 
in  SlaptoHj  till  he  was  20  years  old. 

Morris  and  Clapp,  in  support  of  the  order  of  Sessions,  ad- 
mitted that  no  advantages  could  now  be  taken  of  the  in&ncy  of 
the  niaster,  for  that  only  rendered  the  indenture  voidable ;  but. 
cx>i]teiided  that  it  was  void  for  want  of  the  additional  stamp  re- 
quired by  the  statute  of  Anne  (6),  denoting  the  6d.  duty  on  the 
consideration-money.     For  though  the  205.  were  not  actually 
pcdd^  yet  part  of  the  sum  was,  and  the  remainder  was  agreed. 
be  paid ;  and  the  statute  attaches  on  all  consideration-money 
paid,   agreed,  or  contracted  far^     And  the  mother  of  the 
iniant  must  be  considered  as  the  agent  for  her  son  in  receiving 
t\ie  5«.  and  agreeing  for  the  remainder ;  for  it  cannot  be  denied 
but  that  she  acted  as  agent  for  her  son  in  some  part  of  the 
tranaaction,  and  then  she  must  be  so  considered  in  every  part; 
>Qd  the  S5th  section  speaks  of  money  given  to,  or  to  the  use  of, 
^  miBter ;  but  if  she  be  not  taken  to  be  the  agent  for  her  son, 
^cti  it  was  only  a  nominal  and  colourable  binding  to  the  son, 
^  aubttantially  a  binding  to  the  mother ;  in  which  case  this 
^^^  a  fraud  on  the  revenue  laws,  and  the  whole  contract  fails. 
And  though,  where  fraud  consibts  merely  in  matter  of  fact, 
.the  Sessions  must  find  the  fi*aud,  y^  that  is  not  necessary  where 
the  firaud  is  an  inference  of  law,  or  a  compound  of  fact  and  of 
li^v--    Neither  does  this  case  come  within  the  subsequent  pro- 
^^  (c)  in  the  statute,  which  exempts  from  this  duty  all  money 
fff^  with  apprentices  ^<  who  are  placed  out  at  the  common  or 
**  public  charge  of  any  parish,  or  by  or  out  of  any  public 
^  Amtj.'*     For  the  latter  there  is  no  pretence  in  this  case, 
>Bd  the  finrmer  only  relates  to  compulsory  bindings  under  the 
^  iS  Eliz.  c.  2. ;  for  there  is  no  other  binding  of  a  parish  ap- 
P'^Qttioe  than  that  by  the  parish-officers  with  the  consent  oi 
^  laagistrates.     Now  this  was  not  a  binding  of  that  descrip 
^;  and  there  cannot  be  any  constructive  binding  under  that. 
^  far  neither  the  magistrates  nor  the  parish  officers  can  dele- 
9^  their  duty  or  their  trust  to  any  othear  persons.     If  then  the 
^  of  sizpenoe  in  the  pound  were  payable  for  this  considera- 

(•)llidi^nitfaaidiepiopcritiiDp.  lh)S  Jmk  t»  9t  u  $St  Z^  (0^4O. 
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tion-money,  the  indentore  is  absolutely  ^*  void,  and  not  vm 
^<  able  in  any  court  or  place,  or  to  any  purpose  whatever  r^ 

secc*  Qn9» 

Lens  and  Eastj  cantrd^  were  stopped  by  the  Conrt     • 
Lord  Kenyon,  Ch.  J.-^It  has  been  very  properly  admitted  th^ 
this  indenture  of  apprenticeship  was  not  absolutely  void  on  a 
count  of  the  infancy  of  the  parties,  but  only  voidable;  and 
unless  there  be  some  other  objection,  the  pauper  is  entitled 
the  benefit  of  the  apprenticeship.     But  it  has  been  cont^id^^ — ^d 
that  it  is  void  on.  another  ground,  namely,  for  the  want  of      ^^q 
additional  stamp  for  the  consideration-money  of  20^.  given  w^Se& 
the  appraitice;  and  that  this  does  not  come  within  the  provi_:^K^ 
in  the  statute  of  Annef  relative  to  sums  given  with  apprenti^oes 
at  the  public  charge  of  any  parish^  or  by  or  out  of  any  put^fic 
charity.     But  I  think  there  is  no  foundation  for  the  argomeait. 
We  must  consider  this  to  be  a  fair  binding  to  the  son,  becanae 
the  Sessions  have  not  stated  that!  it  was  fraudulent.     Then    if 
it  were,  as  it  professed  to  be,  a  binding  to  the  son,  and  not 
colourably  to  the  mother,  the  statute  requires  no  duty  for 
eonsideration*money,  even  though  the  money  were  not 
at  the  charge  of  the  parish.     The  act  of  parliament,  taking   St 
altogether,  undoubtedly  imposes  the  duty  on  money  paid  to  tts-^ 
master  or  mistress  only ;  for  it  says,  <<  That  every  master, 
^  mistress,  to  or  with  wliom,  or  to  whose  use^  any  sum  shaU 
<<  given,  paid,  secured,  or  contracted,  for  or  iii  respect  of 
^<  such  apprentice,*'  &c.    Now  here  the  master  did  not  receive 
money  which  was  given  with  the  apprentice;  but  for 
(not  here  stated)  his  mother  received  it;  and  it  is  not  si 
that  she  received  it  as  agent  far  her  son.  But  even  supposing 
the  master  had  received  or  contracted  for   the  oonsideratioi^^^ 
money,  it  was  not  subject  to  the  duty  imposed  by  the  statute 
Anne,  because  it  was  money  raised  at  the  common  and 
charge  of  the  parish  of  Tawnstall,  and  as  such  it  comes 
the  proviso  in  that  act.     It  was  assumed,  in  argument,  as  a 
position,  that  there  can  be  no  binding  of  any  parish  a] 
tioe  within  the  meaning  of  this  proviso,  unless  it  be  a  comj 
sory  binding  under  the  43  o(  Elizabeth,  vnth  the  coneunrenoe 
two  magistrates.     But  that  cannot  be  the  constmcticm  eS 
statute;  for  one  of  the  puiposes  of  raising  rates  for  the  relief 
the  poor,  was  to  put  est  diildren  apprentices  at  the  expesst 
the  parish :  that  is  not  restrained  to  the  case  of  a  coropnbor"^^ 
binding,  which  is  undnr  a  subseqaent  dause.    And  the  object  ^^ 
that  act  is  as  well  answered  by  a  faindiBg  with  the  oonsent 
the  parents  as  by  a  compulsory  biqding  without  their 
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:fb  AU  that  ib  required  is  that  the  binding  should  be  obliga- 
r  on  the  children.  If  the  parents  dischai*ge  their  duty  to 
r  children,  then  there  is  no  necessity  for  the  interfer- 
5  of  the  magistrates  and  parish  (^cers :  but  if  the  parents 
lect  their  duty,  or  are  not  able  to  procure  masters,  then  the 
sh*-officer8  are  bound  to  interpose,  and  they  stand  in  loco  pa- 
K0I.  Then  in  this  case  the  consideration«money  was  ad- 
ied  by  the  parish^fficers;  it  came  out  of  a  fund  excepted 
he  statute  of  Anne.  Therefore  on  both  points,  first,  That 
e  was  no  money  for  which  any  duty  was  payable  under  any 
imstances ;  or,  secondly  (if  there  were)  That  it  was  excepted 
lis  case,  as  the  money  was  paid  at  the  public  charge  of  the 
sh,  I  am  of  opinion  that  the  pauper  gained  a  settlement  in 
yitm  by  serving  under  this  indenture;  and  consequently  that 
Qfder  of  Sessions  should  be  quashed. 

LSHHUR8T,  J. — It  is  not  necessary  to  go  into  the  first  objection, 
;  the  money  was  paid  to  the  master  of  the  apprentice  and  not 
if  mother,  because  the  other  objection  is  decisive,  namely, 
this  money  was  paid  out  of  the  public  fund  of  the  parish* 
n^^  the  Legislature,  in  passing  the  statute  of  Elixabethj 
ht  have  chiefly  provided  for  the  case  of  a  compulsory  bind- 
yet  it  cannot  be  supposed  that  that  act  does  not  extend  to 
Atary  bindings  at  the  public  charge  of  the  parish.  This 
a  binding  at  the  public  expense  of  the  parish,  and  therefore 
<te  within  the  exception  in  the  statute  of  Anne. 
yaosE,  J.  {a)  declared  himself  of  the  same  opinion. 

Order  of  Sessions  quashed* 

(u)  Absent  BuUtr^  J. 


1791. 


e  King  against  The  Inhabitants  of  Collingbourn 

Ducis. 

'HE  pauper  E.  Chandler^  and  his  wife,  were  removed  from 
Collingboum  Ducis  to  Collingboum  Kingston ;  the  Sessions  on 
)^  quashed  the  order  of  justices,  and  stated  the  following  case: 
Fhe  pauper  (JS.  Chandler)  was  bom  in  Collingboum  Kingston^ 
en  his  father  and  mother  were  residing  there  under  a  certifi- 
efrom  Foxfield.  At  the  age  of  19  he  was  hired  for  a  year, 
8erve  T.  Childs  of  Buckholt  Faim^  as  a  carter;  which  he  served 
Jordingly.  Buckholt  ,Farm  is  extra-parochial,  is  not  a  town- 
P  or  vill,  and  has  no  parish-officers.  After  the  pauper  had 
^the  year  at  Buckholt^  he  returned  to  Collingboum  Kingston^ 
1  then,  being  unmarried,  under  age^  and  not  having  done  any 
'  to  gain  a  settlement  in  his  own  right,  further  than  as  afore- 

fuxdy 


ThcRiMO 

againxi 

The  Inhabits 

tots  of 
St.  PzTftos* 


Fth,  X9tjL 

The  infant  son 
of  a  person  liv- 
ing at  A,  under 
a  certificate, 
served  •  year  at 
B.  (an  extra-pa- 
rochial place) 
under  a  yearly 
hiring,  and  then 
returned  to  A» 
under  21,  where 
he  was  hired, 
and  served  a 
year;  it  was 
field  that  he 
gained  no  set- 
tlement in  A. 
7  T.  R.  137* 
lb.  339- 
sAf.&&  417*1 
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said,  he  was  hired  to,  and  served,  5.  Andrews  of  that  parish  for 
year.    The  Court  of  Sessioiis,  being  of  opinion  that  the  pauper^ 
was  not  emancipated,  and  that  the  certificate  was  not  dischargeCs^^ 
so  as  to  enable  him  to  gain  a  settlement  in  CoUingbaum  Kingston^ 
by  hiring  and  service,  quashed  the  order  of  the  two  justices. 

CalJecotf,  Litchfield^  and  Durnford^  in  support  of  the  orde 
of  Sessions,  were  stopped  by  the  Court. 

Le  Mesurier,  cantrd,  said,  that  the  question  as  to  whether  tfarf,^^ 
certificate  was  discharged,  depended  on  the  question,  WbeCh^.«::f  £ 
the  pauper  had  any  intention  at  the  time  he  quitted  CoUingboum^^^g^ 
Kingston  of  returning  thither  again?  for  if  he  did  not  so  inf m  ■  ^jj^ 
the  certificate  as  to  him  was  discharged,  according  to  Rex.  _*-^s>  p. 
Nemngion  (a);  and  then  he  was  in  a  capaciQr  of  gaining  a  si^c::xr&. 
sequent  settlement  in  that  parish  when  he  returned,  which  he 
by  hiring  and  service.  Now  if  he  had  gone  in  the  mean  time 
any  parish,  instead  of  BuclchoU^  and  hired  himself  as  he  did 
for  a  year,  it  is  not  pretended  but  that  for  the  purpose  of 
charging  the  certificate,  he  must  have  been  said  to  have 
CoUingboum  Kingston  without  any  animus  revertendi:  then 
mere  circumstance  of  Buckkolt  being  an  extra-par«>chial  pli 
cannot  make  any  difference;  for  the  inference  from  his  acts  of 
intention  to  leave  his  father's  family  and  look  out  for  an 
home  for  himself,  must  be  the  same  in  both  cases;  and,  therelc>^cr~i^ 
though  he  could  not  gain  a  settlement  in  BuckhoU^  yet  it 
competent  to  him  on  his  return  to  gain  one  in  CoUin^HJum 
ston  by  hiring  and  service :  but  if  it  be  contended  that  this 
depend  on  the  question  of  emancipation,  it  is  to  be  observed 
it  differs  materially  from  all  the  cases  wherein  some  have 
held  not  to  be  emancipated.  The  determinations  on  this 
have  proceeded,  not  on  the  fact  of  infancy,  but  on  the 
ground  of  the  son's  having  separated  himself  from  the 
family.  In  all  those  cases  the  &ther  put  the  son  out  either 
service  or  apprenticeship;  here  the  son  put  himself  out.  jS.v« 
Stretton  (6),  the  father  put  the  son  out  and  received  his  wage% 
which  brought  the  case  within  the  observation  made  by  Btdler^ 
J.  in  iZ.  V.  Witton  cum  Tambrookes  {c\  that  the  son  remained 
nnder  his  &ther's  power  the  whole  time.  In  that  case  also 
Lord  Kenyon  remarked,  upon  the  case  of  Walpole  St.  Petet^s  (rf), 
that  goipg  for  a  soldier  was  an  emancipation,  because  it  was 
contracting  a  relation  inconsistent  with  his  remaining  a  depend- 
ent member  of  his  father's  family.  Now  that  reason  holds 
equally  in  the  present  case;  for  the  relation  of  a  servant  which 

(«)  Ame^  z  ml  354.    (OH.aiGft.3.    («)  Ante,  3^01356.    (^  JfeiT.S.C63t. 

the 
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the  pauper  contracted  to  another  master,  is  just  as  inconsistent       1791. 
with  his  dependence  on  his  father  as  his  enlisting  for  a  soldier 

and  serving  the  public.     In  JR.  v.  Pelham^  as  it  is.  reported  in  '  "alaha 
Boit  (a),  180,  this  very  question  seems  to  have  been  decided.  antsof  *'* 

Lord  Kenton,  Ch.  J. — It  is  extremely  clear  that,  if  the  pau-  Collimo- 

...  *^  BOURN   DuClt. 

per  had  served  a  year  under  a  yearly  hiring  in  CoUingboum  King" 
storij  before  he  went  to  BuckhoUy  he  could  not  thereby  have 
gained  a  settlement  in  that  parish  while  the  certificate  was  in 
force,  on  account  of  the  statute  of  WiU.     It  is  equally  clear  that, 
liBuckhoU  had  not  been  an  extra-parochial  place,  his  service  un- 
der the  hiring  stated  in  the  case,  would  have  discharged  him 
from  the  protection  of  the  certificate  in  CoUingboum  Kingston: 
because  then  the  certificate,  which  asserted  that  he  was  settled  in 
torfidd^  would  not  have  been  true  in  fact,  inasmuch  as  it  would 
in  that  case  have  been  superseded  by  a  subsequent  settlement;^ 
but  Buckkdt  not  being  a  parish  wherein  a  settlement  could  be 
gained^  the  question  is.  Whether  by  any  and  what  means  the 
crertificate  as  to  this  pauper  was  discharged?    In  cases  of  this 
Jiiiid,  where  the  decisions  of  this  C!ourt  are  to  guide  the  judg- 
ments of  the  magistrates,  it  is  of  great  importance  that  they 
sUoiiId  be  consistent.    Now  I  am  not  able  to  distinguish  this  case 
A'om  the  principle  laid  down  in  JB.  v.   Witton  cum  Tambrooies* 
1%,  was  there  held,  that  a  person  under  age,  who  after  being  ab- 
firom  his  father's  fomily  for  a  considc^ble  time,  returned 
it  before  {b)  he  was  an  adult,  or  married,  and  before  he  had 
m^cx^pmA  a  settlement  for  himself,   was  not  emancipated,  but 
^nrau  entitled  to  the  benefit  of  his  fother's  settlement     So  in  this 
the  son  returned  before  he  had  attained  the  age  of  21,  not 
iving  gained  any  settlement  for  himself  distinct  firom  that  of 
fiither,  nor  having  become  the  head  of  a  fomily;  and  there- 
fic>»e  this  case  must  be  governed  by  that  of  Witton  am  Tam^ 
^'"'cxMley.    The   distinction   which  has   been  attempted   to  be 
^^liCD  between  some  of  the  former  cases  and  the  present,  that 
^^^>>e  the  son  put  himself  out  to  service,  is  not  material;  for  till 
^^  age  of  21,  not  having  done  either  of  the  acts  above  alluded 
^  be  continued  a  part  of  his  fother's  family. 

AsHHUBST,  J.  and  (c)  Grose,  J.  of  the  same  opinion. 

Order  of  Sessions  confirmed  {d\ 

V*)  But  this  case  is  also  reported  by  Sir  J.  5/r.  XX479  who  argued  the  case  himself;  and 
J^^  states  the  questioD  to  have  turned  solely  on  the  construction  of  \%  Atm»  «.  x8.  whether 
^.  ^hacmlct  of  a  certificated  person,  asigned  to  a  second  master  in  another  paridi,  could 
^^^  setdemem  by  senring  in  such  other  pari^ 

^*J  Sec  Jl.  T.  The  Inhabitants  of  RMtb^  post.  6  to].  947. 

(O  AbacBt^  JMbr  J.      .  (/)  Vide  il.  t.  ^rsadSftMilvf^,  27. 15  Cm.  3.  Ga i^ 

The 
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The  King  against  James  Harris. 


FfkwS^  n^^HIS  was   an  information   by  the  Attorney-General;    the 

Thei6G«».  1.  third  count  of  which  stated*  that  in  July  1782,  an  order 

'•*•'•»•  *"j*  was  made  by  the  King  in  Council,  whereby  it  was  ordered  that, 

persons  going  if  any  pilot  or  other  person,  should  go  on  board  any  ship  or 

^ming  frooT  Teseel  obliged  to  perform  quarantine^  such  piIot*or  other  peraon 

^fi^^^  should  perform  quarantine  in  like  manner  as  any  person  coming 

ordenasthe  jq  guch  ship  or  vessel  should  be  obliged  to  perform  the  same; 

shaU  make,  that  the  order  was  published  in  tlie  Gazette  in  the  same  monthy 
without  annex-       j  y^     ^^^  gj„^  jj^^  j^  fo^^ .    ^j.   ^j,^  defendant,    well 

ing  any  parti-  ^  '  ^         ^^ 

cular  punish-  knowing  the  premises,  but  having  no  regard  to  the  laws  and 

obedience  of  Statutes  of  this  realm,  afterwards,  on  the  8th  oljime  1788,  &c. 

wtidTc^r  "  ^^  f^^  ^  *™»  ^^"•^  ^^  ^^^  *  certam  ship  called    Tk^^ 

o^p^>^<i  Sitphen^   which  was  obliged  to  perform  quarantine^  in  curde: 

miMiemeanor  to  couduct  the  Same  into  the  port  of  Bristol^  and  did  not 

«t  common  lair. 


form  quarantine,  in  like  manner  as  any  person  coming  in 

said  ship  or  vessel  was  obliged  to  perform  the  same ;  but 

the  defendant  on  the  14th  June  1788,  with  force  and  anas 

unlawfully  quitted  the  said  ship  by  going  on  board  a 

other  ship  or  vessel  in  a  certain  place  within  his  Miyesty'a 

minions,    before  the  ship  (Stephen)   had  fully  performed 

been  discharged  from  such  quarantine:  he  the  said  de£endanr-3^Di( 

not  beiDg  in  any  manner,  or  in  any  case,  or  by  any  lioeni 

directed  or  permitted  by  any  order  made  by  his  Majesty  in 

cil  so  to  do;  in  contempt,  &c  to  the  evil  example,  &c« 

the  peace,  8cc.   and  also  against  the  form  of  the  statute^ 

The  fourth  count  differed  from  the  former  in  this  respect  only^C^' 

that  this  chaiged  the  defendant  with  quitting  The  Stephen^ 

going  on  shore  in  a  certain  other  place  within  his  Majesty's 

minions,  &c. 

At  the  Sittings  at  Westminsier  before  Lord  Kewfon^  the  c* '    ^t»* 
fendant,  who  was  a  pilot,  was  found  guilty. 

It  is  enacted  by  the  26  Geo.  2.  c.  6.  s*  1.  That  all  ships,  and 

persons  and  goods  on  board,  coming  into  any  port  in  Et 

&C.  horn  any  place  where  the  King  with  the  advice  of  his 

council  shall  judge  it  probable  that  the  infection  may  be  faroughty^^^  ^ 

shall  be  obliged  to  make  quarantine  in  such  place^  for  such  timr'^*  ^^ 

and  in  such  manner  as  shall  be  directed  by  order  by  the 

in  council,  &c.  and  that  until  such  ships,  persons,  and 

shall  have   respectively  performed  such  quarantine^  no 

person,  goods,  or  merchandizes,  or  any  of  them,  shall  come  or 

brought  on  shores  or  go  or  be  put  on  board  any  otl^er  ship  or  veaid^ 

in 
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in  any  place  within  his  Majesty's  dominioii^  unless  in  such  man-       1 791. 
oer,   and  in  such  cases,   and  by  such  licence,   as  shall  be  di- 


xi^cted  or  permitted  by  sudi  order  or  orders  made  by  his  Ma-  agaiiht 
jegtyj  9uu  in  council  as  aforesaid ;  and  that  all  such  ships,  and  ^^^^"* 
tie  fersom  or  goods  coming  or  imported  in,  or  going  or  being 
out  €m  board  the  same;  and  all  ships,  vessels,  boats,  and  per* 
0^8  receiving  any  goods  or  persons  out  of  the  same^  shaU  he 
^$bfect  to  such  orders^  rtdeSy  and  directions  concerning  quaran* 
'ncj  and  the  prevention  of  infection,  as  have  been  or  shall  be 
mde  by  his  Majesty^  &c.  in  council^  and  notified  by  procIama<» 
on,  or  published  in  the  London  Gazette  as  aforesaid.  By  the 
fth  section  it  is  enacted.  That  if  any  commander^  or  other  per- 
m  having  charge  of  any  ship  liable  to  perform  quarantine, 
ittving  notice  thereof  shall  himself  quit,  or  shall  knowingly 
lermit  or  saffer  any  seaman  or  passenger  coming  in  such  ship, 
o  quit  such  ship,  by  going  on  shores  or  by  going  on  boaid 
tnjr  other  ship,  before  such  quarantine  shall  be  fiiUy  perform- 
dy  unless  in  such  cases,  and  by  such  proper  licence  as  shall  be 
irected  or  permitted  by  such  order  or  orders  made  or  to  be 
oade  concerning  quarantine  and  the  prevention  of  infection  as 
jbresaid;  or  in  case  any  commander,  or  other  person,  &c.  shall 
lOl,  within  convenient  time  after  due  notice  given  for  that  pur- 
lose  by  the  proper  officer,  cause  such  ship,  and  the  lading 
hereoi^  to  be  conveyed  into  the  place  or  places  appointed  for 
uxkk  ship  and  lading  to  perform  quarantine  respectively,  then 
uid  in  every  such  case,  every  such  commander,  &c.  for  every 
sndh  oflfence  shall  forfeit  500/.  one  moiety  to  the  king,  and  the 
other  moiety  to  him  or  them  who  will  sue  for  the  same ;  and 
■lao  if  any  person  shall  so  quit  such  ship,  by  going  on  shore,  or 
Dy  going  on  board  any  other  ship,  contrary  to  the  true  mean* 
ng  of  this  act,  it  shall  and  may  be  lawful  for  all  persons  what- 
ioever,  by  any  kind  of  force  and  violence,  to  compel  such  per* 
to  return  on  board  such  ship  or  vessel;  and  every  such  pet^ 
so  quitting  such  ship  or  vessel,  shall,  ibr  eveiy  such  o& 
Knce^  suffer  imprisonment  for  six  months^  and  shall  also  for* 
Feit  200/. 

The  Attomey^Qeneral  and  Beercrqfl  now  prayed  for  the 
judgment  of  the  Court ;  which  they  said  was  discretionary,  nn- 
dcr  the  first  section  of  the  statute^  as  in  the  case  of  a  misde* 
DWHUir  at  common  law;  for  though,  when  an  actof  parliammit 
creates  a  new  offence,  and  in  the  same  clauM  ghres  a  specific 
punishment,  the  Court  have  no  discretion,  but  must  inflict  that 
punishment;  yet  when  the  offisoce  is  created  by  a  separate 

substantive 


Hareii. 
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1791.       substantive  dause,  the  Court  may  give  a  general  judgment  for 
that  ofienoe^  as  in  the  case  of  a  misdemeanor,  notwithstanding 

agMimd  there  be  another  section  in  the  same  statute  giving  a  specific 
punishment*  Now  this  case  fisdis  within  the  latter  description ; 
for  the  first  section  is  merely  mandatory :  it  commands  persons 
going  oh  board  particular  ships  to  obey  such  order  as  the  king 
in  council  shall  make,  without  directing  any  particular  punish- 
ment for  the  disobedience  of  that  order :  then  it  follows,  that 
the.  disobeying  such  order  is  a  misdemeanor,  for  which  the 
Court  may  give  a  general  judgment  of  fine  or  imprisonment, 
or  both.  This  is  not  like  the  case  of  JB.  v.  Lookup  {a\  which 
was  a  conviction  on  the  9  Ann.  c.  14.  s.  5. ;  for  there  the  same 
clause  which  created  the  ofience,  directed  the  mode  of  proceed- 
ing, and  gave  a  specific  punishment;  or  the  Court  may  give 
judgment  for  six  months'  imprisonment  under  the  fifth  section ; 
which  punishment  cannot  be  inflicted  in  any  other  mode  of 
proceeding;  for  if  a  common  informer  were  to  bring  a  popular 
action,  he  would  only  recover  the  penalty. 

GarrtyWf  for  the  defendant,  said.  That  the  punishment  of  six 
months'  imprisonment,  directed  by  the  fifth  section,  was  for  a 
difi*erent  ofience  firom  this,  and  applicable  only  to  those  per- 
sons who  came  in  the  ship  from  the  infected  place;  and  that 
it  was  not  enacted  by  the  first  section,  that  the  party  should  be 
subject  to  the  penalties  in  the  act  of  parliament,  but  merely  to 
such  order  as  the  king  in  council  should  make.  He  suggested 
a  doubt  whether  any  punishment  could  be  inflicted  on  this  de- 
fendant; because  he  did  not  quit  the  ship  till  three  days  before 
the  expiration  of  the  quarantine;  and  the  boat  in  which  he 
went  when  he  left  the  ship  did  not  reach  land  till  after  the 
time  was  actually  expired ;  but  he  observed.  That  (if  the  de- 
fendant were  liable  to  any  punishment)  the  ofience  of  which 
he  had  been  guilty,  was  not  only  very  inferior  to  that  of  the 
perscms  who  came  firom  the  infected  place  and  broke  quaran- 
tine, and  for  which  the  six  months'  imprisonment  was  inflicted, 
but  the  most  trifling  of  which  he  could  be  guilty  under  this  act 
of  parliament 

Lord  KxMTON,  Ch.  J.— By  the  first  section  in  this  act 
parliament,  the  king  is  authorized  to  make  such  orders  in  coun- 
cil respecting  persons  going  on  board  ships  which  come  finom 
infected  places,  as  he  diall  be  advised.  Now  this  indictment 
states.  That  the  king  in  council  made  an  order  in  pursuance 
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1791.       should  think  that  it  relates  only  to  the  officers  and  passengers 
-  who  came  on  board  the  ship  from  the  infected  plaee^  and  not 

a£ai»$t       to  persons  going  on  board  after  her  arrhral  here. 

BuLLER)  J. — On  the  first  clause  in  this  act  of  parliament, 
coupled  with  the  order  in  council,  there  is  no  doubt  but  that 
the  defendant  may  be  punished  upon  a  common  law  indictment 
I  agree  also  with  my  brother  Ashhurstf  that  the  defendant  is  not 
within  the  meaning  of  the  fifth  section ;  which  is  material  to  be 
considered,  on  account  of  the  punishment  to  be  inflicted  on  him; 
because  if  he  be  liable  to  be  sued  hereafter  for  the  200L  penalty, 
we  should  not  inflict  the  same  punishnient  as  if  he  were  not  lia* 
Ue  to  that  p^ialty.  Now  that  section  subjects  the  captain  to  a 
penalty  of  500/.  for  quitting  the  ship  himself^  or  for  suflering 
any  seaman  or  passenger  so  to  do;  and  then  the  Legislature 
considered  what  punishment  should  be  inflicted  on  the  seamen  or 
passengers  quitting  the  ship ;  and  enacted  by  the  latter  part  of 
the  same  section,  that  they  should  be  imprisoned  for  six  months 
and  should  forfeit  200L ;  for  it  says,  **  if  any  person  shall  wo  quit 
^  such  ship,"  &C.  namely  those  persons  before  described,  ^  Ae 
**  seamen  and  passengers;''  and  it  proceeds  to  enact  that  ^^  every 
^  such  person  so  quitting,  &c.  shah  forfeit  2001.^  This  section 
therefore  wholly  relates  to  the  captain,  seamen,  and  passengers^ 
and  not  to  persons  in  the  defendant's  situation. 

CrBOSE,  J. — ^TTie  act  of  parliament  having  given  power  to 
the  king  in  council  to  make  the  order  in  question,  and  not  halv- 
ing annexed  any  specific  punishment  to  the  disobedience  of  ft^ 
is  undoubtedly  a  common  law  ofience,  and  must  be  punished 
accordingly. 

AsHHURST, ,  J.  then  pronounced  the  judgment  of  the  Comt 
on  the  defendant,  that  he  be  imprisoned  in  the  King's  6en<A 
Prison  for  a  year. 


M,  nth. 


^jT!^!  Bhough  against  Whitmore. 


Pnmsiont  sent  ^I^HIS  was  an  action  on  a  policy  of  insurance  on  an 
for  the  use  of  India  and  China  ship ;  and  on  the  tackle,  ordnance^ 

^^^•^^  munition,  artillery,  md^fiimiture  of  the  ship.     At  the  trial 
policy  of  assur-  fore  Lord  Kenyon  at  the  Guildhall  Sittings,  it  appeared  t- 

ance  on  the  ship      -.  ,  *-B'^  trr  ^ 

and  furniture,     while  the  ship  was  lying  off  Bank'Satd  Island^  ia  the  n 
Canton^  it  became  necessary  to  refit  her;  for  which  purp 
the  stores  and  provisions  were  taken  out  of  her,  and  put  into 
warehouse,  called  a  Banh^td:  and  that  while  th^  were 
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the  warehouse  they  were  destroyed  by  an  accidental  fire.    It  was       1791. 
^admitted  that  the  policy  covered  all  the  articles  but  the  provi-  ■ 

sions,  which  were  merely  for  the  use  of  the  ship^s  crew:-  but  if       4«^°" 
those  prorisions  were  not  protected  by  the  policy,  then  there    W"'t>**>**« 
^as  not  an  average  loss  of  3/.  per  cent.    It  was  considered  In  the 
^ame  light  as  if  the  accident  had  happened  on  board  the  ship  (a). 
JFor  the  defendant  it  was  contended,  that  the  provisions  were 
'XhH  protected  by  the  insurance:  but  one  of  the  jury  (2)  said,  that 
it  had  been  determined  in  Lord  Mansfield s  time  that  they  were 
included  under  the  word  ^  Aimiture,''  under  which  decision  the 
merchants  in  the  city  had  since  acquiesced;  on  which  the  plain- 
tiffm  obtained  a  verdict 

JSrskiney  on  a  former  day  in  this  term,  renewed  his  objection, 
obtained  a  rule  to  shew  cause  why  a  new  trial  should  not  be 
inted,  on  the  authority  oi  Robertson  v.  Bwer;  ante  1  xxl.  127; 
and  two  nuiprhts  cases  there  mentioned.  But  the  Court  desired 
^^t  some  inquiry  might  be  made  respecting  the  case  mentioned 
by  one  of  the  jurymen. 

^H^ott  and  Marryat  now  shewed  cause.    They  said  that  they 

not  found  the  case  mentioned  at  the  trial,  but  stated  the  re- 

of  their  inquiries  in  the  city  to  be,  that  the  provisions,  which 

necessary  for  the  use  of  the  ship's  crew,  were  always  com- 

PV'^ended  under  the  word  '*  fuig;uture;''  and  that  underwriters 

'^^d  frequently  paid  the  loss  on  such  a  policy  as  the  present: 

°^^  that  provisions  which  were  shipped  for  any  other  purpose 

^J^n  the  ship's  crew,  were  like  any  other  kind  of  merchandize 

^'^^ured  by  a  policy  on  the  goods.     The  counsel  then  observed 

^^^  this  case  was  distinguishable  from  that  of  Robertson  v. 

"^"^pr;  for  there  the  loss  happened  by  the  extraordinary  con- 

'^^Jiption  of  the  provisions  by  the  negroes  during  the  detention 

^*^  the  ship;  but  here  the  provisions  were  merely  for  the  ship's 

^^*^^iir,  and  were  considered  as  a  part  of  the  outfit     The  case  of 

'^^^iertson  v.  Etxxr  arose  on  a  policy  on  an  African  ship,  in 

^*^ich  provisions  for  the  negroes  as  well  as  for  the  crew  are 

^^^^lally  sent:  in  that  trade  both  the  negroes  and  their  provisions 

^^'^  considered  as  part  of  the  cargo,  and  insured  as  such.     In 

^'^  two  other  cases  referred  to  in  Robertson  v.  ETcer^  the  demand 

^^made  for  provisions  consumed  during  the  detention  of  the 

^*^  and  not  when  she  was  prosecuting  her  voyage.     But  this 

loss  fidig  within  the  meaning  of  the  policy,  as  it  is  understood 

^  tile  mercantile  world;    and  though  in  some  instances  the 

y)  Vid.  PeUtf  r.  JU  Royol  SKtUngt  AnMrtm$i  CmfMiiy^  i  Star.  341. 
^^  ^Udi  was  t  ffcdal  one, 

Coutto 


BftOVOH 
tfpctlljf 

Whitmoii. 


808  CASES  IN  HILARY  TERM, 

1791*       Courts  of  law  have  enlarged  the  terms  of  a  mercantile  con 
in  order  to  meet  the  general  ideas  of  merchants,  yet  there 
instance  in  which  they  have  narrowed  the  construction  of 
Whatever  is  necessary  for  a  ship  comes  within  the  word  * 
<<  mtwre^^  as  it  is  used  by  the  underwriters* 

Ersktne^  in  support  of  his  rule,  admitted  that  <<  fum 
included  every  thing  that  was  necessary  for  the  accommoi 
or  navigation  of  the  ship;  but  said  that  it  did  not,  either  : 
ordinary  acceptation  of  the  word,  or  in  the  sense  whicl 
been  put  upon  it  in  the  Courts  of  law,  comprehend  <<  ] 
^<  sions."  In  Roberlson  v.  Ewer,  and  the  cases  there 
the  Court  decided  on  the  broad  ground  that  provisions  ar 
protected  by  a  policy  on  the  ship  and  furniture^  and  not  c 
principle  now  sug^;ested,  that  the  consumption  of  the  ] 
sions  was  occasioned  by  the  detention  of  the  ship,  or  b 
Heroes  on  board.  In  Robertson  v.  Ea)er,  Lord  MansfiM 
*^  There  is  no  authority  to  shew  that,  on  this  policy,  tl 
^*  sured  can  recover  for  such  a  loss;  but  it  is  contrary  t 
^*  constant  practice:"— And  again,  f*  In  this  case  it  is  adi 
^*  that  there  was  no  damage  done  to  the  ship,  tackle,  or^ 
^'  tares  and  therefore  I  think  the  direction  was  right."  I 
visions  were  included  in  the  term  ^^  furniture,"  there 
never  be  a  total  loss  after  consumption  of  any  part  c 
provisions:  and,  in  this  case,  the  underwriter  would  be  ei 
to  deduct  the  value  of  those  which  were  consumed  by  the 
before  the  loss;  and  on  that  ground  the  defendant  is  entit 
a  new  trial,  for  the  quantum  was  not  left  to  the  considerat 
the  jury. 

Lord  Kenyon,  Ch.  J. — On  the  trial  of  this  cause  I  hf 
thing  to  guide  my  judgment  on  the  construction  of  this  i: 
ment  but  the  words  of  the  policy;  and  when  it  was  states 
**  provisions"  were  included  in  the  word  "  furniture,"  I  c 
J  was  somewhat  at  a  loss  to  know  to  what  extent  the  i 
writers  were  liable  on  words  so  indefinite  as  these  whic 
used.  But  then  I  thought,  and  still  continue  to  think,  th 
rule  of  law  is  to  be  given  (not  by  merchants)  but  by  the  C 
though,  when  a  question  arises  on  the  construction  c 
words  of  an  instrument,  which  are  in  themselves  ambiguc 
is  a  matter  fiurly  within  the  province  of  those  who  aloi 
upon  such  instruments  to  declare  the  meaning  of  them; 
remember  it  was  said  many  years  ago  that,  if  Lombard  Stret 
not  given  a  construction  to  policies  of  insurance,  a  declarati 
a  policy  would  have  beea  bad  on  a  general  demurrer;  bo 
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the  vnifonn  practice  of  merchants  and  underwriters  had  ren«       1791. 
dered  them  intelligible. 


Brouoh 


The  qoestion  here  arises  on  the  meaning  of  the  word  ^'fiir-       agaUtt 


^*  niture."    One  of  the  jurjrmen  said,  and  in  that  he  is  now  con- 
finned,  that,  according  to  the  understandings  of  those  who  enter 
into  these  contracts,  it  includes  the  provisions  for  the  use  of  the 
crew.     Now,  among  the  several  accidents,  against  which  the  de- 
feidant  insured,  are  perils  hyfira  and  this  ship  being  at  CcanUm^ 
it  became  necessary  to  refit  her,  and  to  take  out  all  her  goods, 
and  land  them  on  this  island,  where  the  accident  happened; 
by  which   these  provisions,  with  the  rest  of  the  goods,  were 
burned:  and  there  is  no  doubt  but  that  the  loss  on  this  island 
must  be  considered  in  the  same  light  as  if  it  had  happened  on 
board  the  ship  itself.     This  was  determined  in  Pelly  ¥»  The 
Ji€9yd  Assurance  Company.    Then  if  these  provisions  be  insured 
UB  part  of  the  outfit  of  the  ship,  and  they  were  consumed  by  one 
of"  the  perils  insured  against,  there  is  an  end  of  the  question;  a 
l<>ss  liai  happened  within  the  meaning  of  the  policy;  and  con- 
s^qiieDtly  the  defendant  is  liable.     But  it  was  said  in  the  argu- 
^^^^^nt,  that  the  instant  any  of  the  provisions  were  consumed  on 
^^^^ard,  there  could  not  be  a  total  loss:  but  the  short  answer  to 
^*^Ml  JM,  That  that  comes  within  the  wear  and  tear  of  the  ship, 
^^d  it  might  as  well  be  said  that  if  a  mast  were  a  little  injured, 
^ere  could -not  be  a  total  loss.    If  this  decision  were  to  militate 
^S^inst  any  determination,  or  even  an  obiter  dictum^  of  Lord 
'^f^fn^fdd^  I  should  have  hesitated  for  some  time  before  I  de- 
^^ered  my  opinion.     But  the  case  of  BoBertson  y.  JEwer  is  clearly 
^U^tinguisbable  firom  the  present;  here  the  goods  were  consumed 
^y  an  accident  by  fire  on  board  the  ship  (for  the  island  was  for 
^^  purpose  equivalent  to  the  ship)  and  within  the  meaning  of 
^^  policy  of  insurance:  but  in  that  case  they  were  consumed  by 
^^  negroes  during  a  detention  of  the  dnp. 

<AsHHUBST,  J. — The  case  cited  is  not  like  the  present,  for  the 
^^%«cm  given;  and  I  think  that  this  loss  comes  within  the  terms 
^  the  policy.  It  is  an  undertaking  to  insure  against  all  accidents 
^«Udi  will  prevent  the  provisions  being  applied  to  the  purpose 
^^  which  they  were  intended :  these  provisions  were  part  of  the 
^Ufit;  they  were  consumed  by  fire  (one  of  the  accidents  against 
^t^ch  the  defendant  insured)  and  consequently  could  not  be 
H^|ilied  to  the  purpose  for  which  they  were  put  on  board. 

BuxxxB,  J. — I  am  clearly  of  opinion  that  the  underwriters 

^  the  body  and  furniture  of  the  ship  are  liable  to  pay  the  amount 

^  these  proviaioiis,  which  were  bought  to  rqplaoe  those  which 

Vol.  IV.  P  wer« 


WaiTMOfti. 


SIC  CASES  IN  HILARY  TERM, 

1 791.       were  cottstnned  by  an  accideiit  within  the  meaning  of  the  poliey. 

— — •    Without  commenting  on  the  words  of  the  poliqr,  it  is  soffident 
1^^"      to  say  that  a  policy  of  assurance  has  at  all  times  been  considered 

WaiTMoftc.  £q  courts  of  law  as  an  absurd  and  incoherent  instrument:  bat  it 
is  founded  on  usages  and  must  be  governed  and  construed  by 
usage.  Now  it  is  perfectly  dear  that  in  every  instance  where 
losses  have  been  settled,  fhe  provisions  put  on  board  the  vessel 
when  she  sailed  have  been  ccmsidered  as  part  of**  the  ship.  The 
value  is  taken  in  this  way ;  the  underwriters  have  a  right  to  go 
^  and  see  the  ship,  to  examine  the  value  of  the  hull,  the  masts, 

and  the  provisions;  the  value  of  the  ship  alone  comprehends  all 
these  artides:  but  though  the  underwriters  have  a  right  to  exa- 
mine the  ship  itsdf,  in  point  ci  fact  they  do  not,  because  they 
know  from  experience  the  quantity  of  provisions  necessary  for  the 
crew  for  the  int^ided  voy^e;  and  if  that  value  be  stated  to 
them  in  the  ordinary  way,  they  sign  their  names  immediatdy, 
without  making  forther  inquiries.  Then  if  the  provisicms  be 
induded  in  a  policy  on  the  ship,  and  the  ship  and  all  the  pro- 
visimis  be  lost,  the  underwriters  must  make  good  the  whole  Ioh^ 
whether  it  be  a  valued  or  an  open  policy:  but  it  has  been  said 
diat,  if  an  acddent  happen  after  some  of  the  provisions  are  con- 
simied,  the  underwriters  are  entitled  to  a  deduction  to  the  amomit 
of  such  provisioiis :  I  wiU  answer  this,  first.  As  the  argomcot 
if^ldies  to  a  valued,  and  then  to  an  open  policy.  As  to  die 
first;  from  the  nature  of  the  policy,  the  provisions  are  not  in- 
sured against  all  events;  they  are  only  insured  against  parftiadar 
risks.  Again,  there  is  nothing  from  which  there  can  be  salvager 
if  the  body  of  the  ship  and  every  thing  on  board  be  sank  oa 
burned,  there  can  be  no  salvage;  and,  in  case  of  an  open  poKgn 
the  insured  must  prove  by  evidence  what  was  the  value^of  Hm 
whde,  and  then  the  same  reasons  apply  as  in  the  case  of  a  vh 
lued  policy.  With  respect  to  the  case  of  Boberistm  v.  Emear 
which  has  been  relied  on,  I  thought  at  first  that  it  BpfSies 
stroi^ly  to  die  present;  and  if  I  stBl  entertained  the  same  op^ 
nion,  I  would  not,  on  account  of  any  nsi^  to  the  coutraiM 
among  undei'writerB,  overturn  a  solemn  determination  at  Ad 
Court:  but  that  cas^  and  the  two  others  there  mentioned,  sh 
dearly  distinguishaMe  from  the  present.  In  all  those  the 
wished  to  dmrge  the  underwriters  with  the  amount  of  the 
visions  consumed  daring  the  time  when  Mpa  were  deCainMS 
Ofthose^  therefor^  itissuflkaenttosay,  thataninsoranceis  ^ 
ike  ^Jbt  tie  voyage,'  but,  daring  a  detention,  the  Mp  fa  00 
pvweMiiv;  aiidtlmefbredieviderwritenaienotB^      Ttf 
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case  alflO  di£brs  from  that  <3t  Robertson  v.  Ewtr  in^another  dr-       1791. 

mmrtaiiff;   tb«re  the  provisioDs  were  consumed  by  the  slaves   *~~ ^ 

on  boavd»  and  not  by  the  ship's  crew;  and  the  slaves  are  oonsi-       tigaUa 
dered  as  part  of  the  cargo.    The  words  of  Lord  Man^ld  in    V>"t><o»* 
that  case  most  be  taken  with  a  reference  to  the  case  then  before 
him.    H^  was  then  speaking  of  a  charge  for  provisions  used 
during  tlidKdsientioii  of  the  ship,  and  for  the  maintenance  of  the 
•Uves;  and  fiMaidy  *^  There  is  no  authority  to  shew,  that,  on 
^  Htt$  policy,  the  insured  can  recover  for  such  a  losst  but  it  is 
'^  CQBtrary  to  the  ccnstant  practice."    Then  he  proceeded  to 
tty,  <^  On  a  policy  on  a  ship,  sailors'  wages  or  provisions  are 
^  never  allowed  in  settling  the  damages."    Now  even  if  those 
iatter  words  be  takes  in  their  general  senses  and  not  confined 
to    the  case  immediately  before  the  Court,  they  are  accurate; 
fiyr*  ^*  provisioiii^  #0  nomine  are  not  taken  into  consicjeratioib 
Iv^   gioeral,  the  csaptain  of  a  ship  takes  on  board  provisions  suf- 
ficjdit  for  the  voyage;  and  if  he  be  detained  in  any  port^  and 
htt  be  a  prudent  man,  he  will  not  use  what  are  called  the  ship's 
dc^WotMHii  bat  he  will  buy  others  for  immediate  consumption 
^^siog  his  detention,*  because  he  cannot  but  know  that  he  has 
^'^o  tame  length  of  voyage  to  perform  that  he  had  before  he  was 
^^Mioed;  it  makes  no  difference  however  to  the  underwriters 
^l^ether  he  do  so  or  not;  for  if  the  captain  be  obliged  to  purchase 
^'^er  stores  for  the  remainder  of  the  voyage,  the  underwriters 
^e  not  answerable  for  these,  but  only  for  those  which  were  on 
^^^Ctfd  at  the  time  of  the  insurance,  since  they  only  formed  a  part 
^^  the  value  oi  the  ship.    On  the  wholes  therefore,  I  am  of  opi« 
^^on  that  there  should  be  no  new  trial.    The  cases  cited  are 
^^^^ingnidiable  from  the  present;  the  usage  of  merchants,  as  to 
^^  eoBstniction  of  these  instruments,  stands  unimpeacbed,  and 
^^^refone  it  most  prevail  in  this  case. 

daois,  J.  agreed.  Rule  discharged. 


Smith  and  Othenu  Assignees  of  Lswis  and  Potteb^       J^^\ 

agamst  Hodson. 

^^SSUMPSrr  for  goods  sold  and  delivered  to  the  defendant  if » bankrupt  on 
by  the  bankrupts^  before^  and  also  by  the  assignees  since,  iMtiknipccy 

j^^  [lO  Mad.  39i.'j 

^j^Molcnily  deliver  (oodi  to  one  of  hb  crediion,  the  assissees  imv  disaffirm  the  contract,  and  recover  ibe 

jW  eftlie  soodt  io  trover:  bnt  )f  they  hring  ssnut^tH,  they  aflSrm  the  contract,  'and  then  the  creditor 

r*T  aet  cChit  debt.    Where  the  defendant  lent  hia  acceptance  to  the  bankrupu  on  a  bill  which  did  not 

Tgyww^uc  tUI  aftet  the  act  of  banlouptcy,  and  wat  then  outstanding  in  the  hands  of  tlurd  persons,  vet  the 

^^^■a  hMfas  Mid  the  anMmAc  fAer  the  coraadasida  kneif  ud  before  the  actkm  brought  by  the 

!j>MHiiia»Utt»Siai-oflrtheaHieia  Mder  the  Waida  *<  araftMl  frwA^**  in  the  j  Oi».  a.  r.  30.  #.  18. 

V*r.  JL  6f7«    I  T^mf.  n4.    13  r#s.  65.    16  £tii,  13a    5  TmiT.  59.    4  TtmO.  888.    x  Mmr.  i84-J 

P  4  .  the 


Smitb 
Hostoir. 
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1791.      the  bankruptcy.  Pleasnonasstciiipn/,  andatenderof  181/.75. 
which  the  phuntifis  took  out  of  Court    There  was  also  a  set-* 
At  the  trial  at  GnildhaU  before  Lord  KeiyoHj  a  verdict  y 
found  for  the  plaintifls  suligect  to  the  opinion  of  this  Court 
the  following  case: 

In  August  ns?)  Lemis  and  Poiter  sold  goods  to  the  defe 
ant  to  the  amount  of  42{.  and  cm  the  4th  of  March  1788,  tl 
drew  a  bill  on  him  at  two  months,'for  448Z.  payable  to  their  o 
order,  although  at  that  time  he  was  indebted  to  them  in  { 
only;  which  bill  the  defendant  accepted.  Lewis  and  Pa 
made  the  following  entry  in  their  books:  *<  4th  oi  March  17 
'*  Received  from  James  Hodsan  an  acceptance  due  7th  3 
<<  442/.  to  bills  and  notes;  to  provide  400/.^  On  26th  4i 
aerreral  bills  were  refused  payment  by  I^ewis  and  Potter^  som< 
which  were  presented  by  bankers,  on  behalf  of  the  indorsees, 
the  28th  April  1788,  the  defendant  went  to  the  house  of  Zi 
Bnd  Potter^  and  bought  goods  to  the  amount  of  58 If.  7s; 
which  were  sent  to  him  with  a  bill  of  parcels  the  same  day; 
goods  were  sold  to  the  defendant  at  six  months'  credit  On 
29th  of  April  1788,  Lewis  and  Potter  committed  acts  of  \m 
ruptcy.  On  the  9th  of  May  the  commission  issued,  and  tl 
were  duly  declared  bankrupts,  and  the  plainti£fs  chosen  assigii 
of  their  estate  and  efiects.  The  bill  for  42/.  drawn  by  the*  hm 
rupts,  and  accepted  by  the  defendant,  became  due  the  7th 
May  1788 :  the  defendant  did  not  pay  it  on  that  day,  but  in  i 
tember  following  paid  to  Gibson  and  Johnson  the  holders  thei 
200/.  on  account  of  the  bill;  and  in  October  following  before 
six  months'  credit  upon  the  goods  was  expired,  he  paid  the  r 
due  with  interest  The  jury  thought  the  bankrupts  gave 
undue  preference  to  the  defendant  in  the  sale;  and  gave  a  verc 
for  the  plainti£fs,  damages  400/.  The  questions  for  the  opin 
of  the  Court  are^  1st,  Whether  the  plaintiflfs  can  support  1 
action  for  the  price  of  the  goods?  2dly,  If  they  can  support  t 
action,  whether  the  defoidant  cannot  set  off  against  it  the  moi 
paid  by  him  on  the  above-mentioned  bill  for  442/.? 

Busselly  for  the  plaintiffi,  was  desired  by  the  Court  to  coni 
himself  to  the  second  point,  as  thqr  entertained  no  doubt  iq 
the  first     As  to  which  he  contended  that  though  the  sale  w 
good  to  charge  the  defendant  in  this  action,  yet  he  was  not 
titled  to  support  his  aet-off  under  the  5  Geo.  2.  c.  80.  5.  28. 

1 

(«)  Whicfa  OMctiy  Thit  wh^  «  there  htdi  brea  nnttital  creifit  s>ven^  tbe  bank 
**  and  inj  ocber  penoo,  or  motnii  ddte  bccween  the  baakiupc  and  uj  other  penoi 
**  ny^uB^MntMcfapcrMibecMaehnknipc,  die  comditoerh  *c  ifaaU  itite 


HODSON. 
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The  words  which  will  be  relied  on  are  mutual  credit:  but  they       1791. 
were  by  no  means  intended  to  be  need  in  so  extensive  a  sense  as  '■ 

— .  Smith 

the  one  now  put  on  them  by  the  defendant.    The  giving  of       agmhui 

credit  is  merely  giving  a  future  day  of  payment  for  a  pre-exist-^ 

bg  debt;  and  to  entitle  a  defendant  to  set  it  off,  it  must  exist 

previous  to  the  act  of  bankruptcy.     As  where  goods  are  sold  to 

be  paid  for.  at  a  future  day,  the  vendee  becomes  a  debtor  for  the 

value  upon  the  delivery,    though  payment  cannot  be  exacted 

from  him  till  the  day  arrives :  in  the  mean  time  the  vendor  is 

hk  creditor  to  that  amount;  and  in  that  sense  only  is  the  word 

credit  to  be  understood  in  tlie  act.     This  appears  further  from 

the  subsequent  words  of  the  statute ;  for  the  commissioners  are 

directed  to  ttate  the  account  between  the  parties,  and  claim  or 

pek,j  only  so  much  as  shall  appear  due  on  the  balance  of  such  ac^ 

co94nt.    In  order  therefore  for  a  party  to  set  off  any  demand,  it 

>>^xa8t  be  such  as  may  be  made  an  item  in  the  account,  and 

^^lier  certain  or  reducible  to  a  certainty  at  the  time  of  the  act 

^^  iNUikniptcy  committed.    The  act  itself  says,  that  the  balance 

^'^     the  account  is  to  be  made  appear  **on  setting  such  debts 

ligainst  one  another;"  which  plainly  shews  that  nothing  more 

meant  by  the  word  credits  than  such  debts  as  were  payable 

«  fiiture  day.    Then  how  does  the  statute  apply  to  this  case? 

ae  was  no  debt  existing  between  the  bankrupts  and  the  de- 

f^^^dant  at  the  time  of  the  bankruptcy ;  nor  was  it  certain  there 

would  be  one;  for  in  case  of  the  defendant's  bankruptcy 

reGual  to  pay,  the  holder  might  have  proceeded  against  the 

^tate  of  the  drawers  and  recovered  the  amount;  and  that  per- 

aiier  the  defendant's  acceptance  had  been  admitted  as  an 

of  account  between  him  and  the  bankrupts;  and  at  all 

'<<otB  no  debt  could  arise  till  after  payment  by  the  defendant, 

^iiich  was  long  after  the  bankruptcy,  and  therefore  could  not 

let-off ;  for  at  that  time  the  bill  was  outstanding  in  the  hands 

third  persons,  and  was  therefore  the  subject  of  mutual  cre- 

if  at  all,  between  them  and  the  bankrupts.    But  in  Groom^s 

(a)  Lord  Hardwicke  was  clearly  of  opinion  that  a  debt 

on  a  contingency  after  the  bankruptcy  could  not  be  set 

and  it  has  been  determined,  that  though  a  note  indorsed 

an  act  of  bankruptcy  may  be  proved  under  a  commission 

the  drawer  (6),  yet  it  cannot  be  set  off  against  an  ac- 


cc 


•ttoont  Wcween  them,  and  one  debt  nay  be  set  agaiiMt  another;  and  vhat  shall  appear 
to  be  doc  on  either  nde  on  the  bahnee  of  such  account,  and  on  setting  such  debts  against 
«K  awtber.  nd  no  more,  ibiU  be  claimed  or  paid  on  either  side  respectively.** 
(«)  siAli^.  (»}  Sx  parte  77iiM#>  z  iM  73« 

tion 
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1791.  tion  by  his  assignees  (a).  The  cases  Ex  parte  Deeze  {b\ 
parte  Prescot  (c),  and  French^  assignee  of  Ckfx,  v.  Fenn  (rf),  w 
all  of  theni  cases  where  the  bankrupts  were  actually  indeb 
to  the  defendants  before  the  bankruptcies,  in  the  sums  wfa 
they  set  off  against  the  demands  of  the  assignees ;  which  i 
fers  them  materially  from  the  present :  but  even  supposing  t 
were  such  a  demand  as  could  in  a  fair  transaction  be  set  off 
a  court  of  law  under  the  statute,  yet  it  cannot  avail  the  i 
fendant  in  this  case,  where  the  whole  is  vitiated  by  fraud, 
therefore  becomes  material  to  examine  what  part  of  the  tra 
action  may  be  substantiated,  and  what  is  void.  There  is 
fraud  in  the  mere  act  of  sale;  and  the  tleiendant  must 
bound  by  that  so  fiur  as  he  made  himself  liable  for  the  amoi 
of  the  goods :  that  would  have  been  the  case  had  the  sale  \h 
made  to  a  person  who  was  no  creditor  of  the  bankrupt's ;  1 
the  objection  arises  to  the  fraudulent  use  now  attempted  to 
made  of  the  sale.  No  party  is  entitled  to  set  off  a  demai 
against  the  assignees  of  a  bankrupt,  for  which  he  could  i 
have  maintained  an  action,  or  which  he  could  not  have  proi 
under  a  commission.  Now,  if  the  defendant  could  not  hi 
done  either  in  the  present  instance  before  the  bankmptqr, 
shall  not  be  permitted  to  recover  the  amount  indirectly  io  ti 
manner;  for  that  would  be  to  permit  him  to  avail  himsdf 
liis  own  fraud. 

GibbSf  for  the  defendant,  insisted,  first,  That  if  the  whole  wi 
to  be  considered  as  a  bondjlde  transaction,  the  defendant  was  € 
titled  to  set  off  the  sum  paid  under  his  acceptance ;  and  fd 
That  the  finding  of  the  jury,  as  to  the  undue  preference,  could  n 
vary  the  case  in  favour  of  the  plaintifis  in  this  action.  The  A 
question  depends  on  the  stat  5  Geo.  2.  c.  SO.  s.  28.;  the  tmeoo 
struction  of  which  is,  that  wherever  there  is  mutual  credit  betwe 
the  bankrupt  and  another  person  before  the  bankruptcy,  the  del 
may  be  set  off  against  each  other,  although  one  of  them  nt 
accrue  after  the  bankruptcy,  and  although  that  one  debt  con 
not  form  an  item  of  an  account,  so  as  to  enable  the  bankrupt  ai 
such  other  person  to  strike  a  balance.  The  plaintiff's  argomei 
That  nothing  can  be  set  off  under  the  statute,  but  that  whii 
may  form  an  item  of  an  account  at  the  time  of  the  bankruptc 
and  the  payment  of  which  isonly  postponed  for  a  time,  direct 
militates  against  the  decision  of  French  v.  Fenn.  If  that  ca 
be  law,  the  constmctioii  now  attempted  to  be  pot  en  this  aUta 

(«)  3UrA  T.  CUmttfH  %  ^ IS54-  (0  1  jia.%A 

(0  i^sjo.  (4  Tr.%$Gm,yC9^Vk.L.fdcd. 
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bj  the  plaintifiTs  counsel  cannot  prevail.     In  that  case  Penn        1791. 
owed  nothing  to  Cox  previous  to  the  bankruptcy ;  so  here  Lewis 


— 4>at  Fenn  had  been  intrusted  by  Cox  with  that  upon  which 
he  probably  would  become  debtor,  namely,  the  sale  of  the 
jewels,  in  which  Cox  was  interested  one-third  part;  so  Isewis 
and  PoUtr  had  been  intrusted  by  Hodson  with  that  upon  which 
thqr  probably  would  become  his  debtors,  $s.  with  his  accept- 
ance fi>r  442/.  he  having  efiects  to  the  amount  of  42/.  only; 
—there  Fenn^  upon  the  credit  of  the  jewdE  intrusted  to  him, 
trusted  Cox  on  another  account;  so  here,  LewU  and  Potter^ 
on  the  credit  of  the  acceptance  intrusted  to  them,  trusted  Hod" 
ton  on  another  account,  namely,  for  the  goods  in  question ; — 
tliere»  after  the  bankruptcy  of  Cor,  Fenn  received  a  sum  of 
money  upon  the  sale  of  the  jewels  intrusted  to  him,  which  be« 
oame  due  to  Car's  estate;  so  here^  after  the  bankruptcy,  Hod- 
^cn  paid  a  sum  of  money  upon  the  acceptance  intrusted  to 
tMieokf  fot  which  he  has  a  claim  upon  their  estate.    In  that  case 
^lie  Court  allowed  the  set-off;  and  yet  at  the  time  of  Car^s 
%Maikraptcy  no  balance  could  have  been  struck  between  the  par- 
ties because  the  defendant's  claim  arose  from  the  produce  of 
tlie  pearls  afterwards.     What  that  produce  would  be,  could  not 
be  Itnown  at  the  time  of  the  bankruptcy,  and  consequently 
<u>nld  not  then  form  an  item  in  an  account  between  the  parties. 
"Seoondly,  The  finding  of  the  jury,  as  to  the  undue  preferences 
\%  either  nugatory  as  to  the  plaintiffi,  or  it  operates  as  a  ground 
of  nonsuit    The  plaintiffs  have  an  opticm  either  to  affirm  or 
«3isaffirm  the  contract :  if  the  former,  the  defendant  is  entitled 
^<9  set  off  his  demand ;  if  the  latter,  though  the  plaintifi  might 
^^"Wover  in  trover,  they  cannot  maintain  this  action.     The  jury 
^rand  that  there  was  a  fraud  in  the  sale:  the  plaintifis  cannot 
'^^lierefore  contend  that  the  fraud  is  confined  to  the  use  made  of 
^}ie  sale.    If  the  defendant  had  obtained  his  defence  by  firaudy 
^^  would  not  have  availed:  but  it  does  not  follow  that,  because 
"^Siere  was  a  fraud  in  the  sale  of  goods,  from  the  bankrupt  to  the 
^^efisndant,  the  latter  shall  not  set  off  a  cross  d^nand  against 
'^lie  price  of  the  goods.    The  fraud  (if  any)  was  in  the  sale  of 
'^ihe  goods;   and  the  eflfect  which  it  has  is  this  (a).  That  the 
^^Nodmipt  conveyed  no  property  in  the  goods  to  the  dcfiendantf 
^nd  that  it  was  a  naked  ddivery;  if  so,  the  plaintilb  should 
during  trover,  net  assumpsit. 

BsttsM  in  rqply.    With  respect  to  the  case  o(  French  v.  Fenn^ 

(•)CMB.L.a4.ed. 

which 


and  Potter  owed  Hodson  nothing  previous  to  their  bankruptcy ;       agmimd 


HootoN. 
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1791.       which  seems  to  have  been  principally  relied  on  by  the  other 
'— side,  there  are  two  very  material  distinctions  between  that  and 

agatmH  ^®  present  case:  there  did  exist  mutual  debts  between  the  par- 
HoosoN.  ij^  Jq  ^^^  (^gg^  though  the  precise  amount  was  not  actually 
ascertained  at  the  time  of  the  bankruptcy;  but  still  it  was  ca- 
pable of  being  reduced  to  a  certainty  at  any  time  by  the  sale  of 
the  jewels ;  and  if  Fenn  had  become  a  bankrupt  instead  of  Cox, 
it  cannot  be  denied  but  that  Cox  might  have  come  in  under  Fenn*s 
commission  for  a  third  of  the  value  of  those  jewels.  Again:  In 
that  case  the  jewek  were  in  the  hands  of  the  party  between 
whom  and  the  bankrupt  the  account  was  to  be  settled,  and  the 
mutual  debts  and  credits  allowed;  whereas  here  the  acceptance 
was  in  the  hands  of  third  persons  at  the  time  of  the  bankruptcy, 
without  any  certainty  that'they  would  ever  be  discharged  by  the 
defendant  Cur.  adv.  vult. 

Lord  Kenton,  Ch«  J.  now  delivered  the  opinion  of  the  Court 
His  Lordship,  after  stating  the  &cts,  said.  We  have  omsidered 
this  case,  and  are  of  opinion  that  the  defendant  has  made  a 
sufficient  defence  against  the  action  in  its  present  form,  and 
consequently  that  a  judgment  of  notisuit  must  be  entered.  It 
is  expressly  stated  in  the  case,  that  the  goods  in  question  were 
delivered  by  the  bankrupts  to  the  defendant  with  a  view  to  de- 
fraud the  rest  of  the  creditors ;  and  therefore  an  action  mig^t 
have  been  framed  to  disaffirm  the  contract,  which  was  thus 
tinctured  with  fraud ;  for  if  the  assignees  had  brought  an  ac- 
tion of  trover,  they  might  have  recovered  the  value  of  the 
goods.  The  statute  5  Geo.  S.  c.  SO.  s.  28.  enacts.  That  where 
it  shall  appear  to  the  commissioners  that  there  hath  been 
mutual  credit  between  the  bankrupt  and  any  other  person,  or 
mutual  debts  between  the  bankrupt  and  any  other  person,  be- 
fore the  bankruptcy,  the  commissioners  or  the  assignees  shall  state 
the  account  between  them,  and  one  debt  may  be  set  against 
another ;  and  the  balance  only  of  such  accounts  shall  be  claimed 
and  paid  on  either  side,  in  the  most  extensive  words;  and  there-- 
fore  we  are  perfectly  satisfied  with  the  cases  ex  parte  Deeze  [a\, 
and  French  v.  Fenn  i  but  if  an  action  of  trover  had  been, 
brought  instead  of  assumpsit,  this  case  would  have  diflferedL 
materially  from  those  two;  because  in  both  those  cases  the 
goods  had  got  into  the  hands  of  the  respective  parties  prior  to 
the  bankruptcy^  and  without  any  view  of  defirauding  the  rest  of 
the  creditors;  and  therefore^  according  to  the  justice  of  thoae 
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cases,  whether  troTer  or  assumpsit  had  been  brought,  the  whole        1791* 
account  ooght  to  have  been  settled  in  the  way  in  which  it  was, 
because  the  situation  of  the  parties  was  not  altered  with  a  view        agaUut 
to  the  bankruptcy :  but  here  it  was ;  and  if  trover  had  been 
brought,  the  defendant  would  have  had  no  defence ;  and  those 
cases  would  not  have  availed  him.     But  this  is  an  action  on  the 
contract  for  the  goods  sold  by  the  bankrupt ;  and  although  the 
assignees  may  either  affirm  or  disaffirm  the  contract  of  the  bank- 
nipt,  yet  if  they  do  affirm  it,  they  must  act  consistently  through- 
out;  they  cannot,  as  has  often  been  observed  in  cases  of  this 
iind,  blow  hot  and  cold ;  and  as  the  assignees  in  this  case  treated 
this  transaction  as  a  contract  of  sale,  it  must  be  pursued  through 
all  its  consequences,  one  of  which  is,  that  the  party  buying  may 
sgX.  up  the  same  defence  to  an  action  brought  by  the  assignees, 
Tp-Imich  he  might  have  used  against  the  bankrupt  himself;  and 
consequently  may  set  off  another  debt  which  was  owing  from 
tb^  bankrupt  to  him.    This  doctrine  is  fully  recognized  in  Hitchm 
V.    ^Jtmpdell  (a),  and  in  King  v.  Leith  {b).    Now  here  the  as- 
n^viees,  by  bringing  this  action  on  the  contract,  recognized  the 
acr^  of  the  bankrupt,  and  must  be  bound  by  the  transaction  in 
atm^  same  manner  as  the  bankrupt  himself  would  have  been : 
if  he  had  brought  the  action^  the  whole  account  must  have 
settled,  and  the  defendant  would  have  had  a  right  to  set 
oBT  the  amount  of  the  bill.     Therefore^  on  the  distinction  be- 
tween the  actions  of  trover  and  assumpsit,  we  are  all  of  opinion 
^^^^  a  judgment  of  nonsuit  must  be  entered. 

Judgment  of  nonsuit  (c). 

C<»)  %  BL  Rep.  817.  (6)  Ante,  %  vol  141. 

^^J  StgAiMKMM  V.  £ii$0itt  pott.  7  Tol.  378,  and  Smiih  v;  GmU,  ib.  364^ 


The  Kino  against  Berry. 

r^HE  defendant  was  indicted  for  sayinir  of  a  justice  of  the  Proof  of  wofdr 

-^  ^     o    ^        J  moken  t§  a  per- 

peace  in  the  execution  of  his  office,  that  <^  he  was  a  broken-  jon,  will  not 
^^own  justice,  a  perjured  justice,''  &c.  At  the  trial  before  Lord  diomMit  diai^- 
^^^^an  at  the  Westminster  Sittings,  Mr.   Triquet,  the  justice,  «f«  <"»«  ^  ^- 

K^^  4  w  fcndanc   tpoKc 

™QK  that  the  defendant  said,  *^  You  are  a  broken-down  them  ^  tuch 
l^^^tice,"  &C.&C.  speaking  to  him,  and  not  of  him.  Erskine  for  [stT a*  sio.] 
^  defiendant  objected :  that  the  words  laid  were  not  proved ; 
^^  Lord  Kenjfon  thought  it  was  sufficient  to  prove  the  substance 
^Aem,  and  the  defiendant  was  found  guil^;  but  the  point 
niwaerved  that  a  judgment  of  acquittal  should  be  entered, 
Vcnedie  Court  ihould  be  of  a  different  opinion. 

8  Erdnnt 


TbeKivo 
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1791.  Ertkine  now  moved  accordingly;  and 

BuLLiRy  J.  said,  That  though  there  was  a  case  in  Sire 
support  of  his  Lordship's  opinion,  it  had  been  since  {a] 
mledf  in  Lord  Mans/teUTs  time;  and  that  he  himself  had 
a  variety  of  nonsuits  on  the  same  objection. 

Mingay^  for  the  prosecutor,  on  being  iqspealed  to  by  the 
lidmitted  that  he  had  known  the  same  point  frequently  n 
Ae  Sittings. 

Judgment  for  the  defc 

(«)  Vid.  AvarHU  ▼.  Rvgert^  BtiL  N.  P.  5. 
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Fd.  XltL 


If « sesaoDt.       The  Kino  against  The  Inhabitants  of  Edgewo 

cue  be  lent  ' 

*^^^  'L   TTITHEN  this  settlement  case  was  argued  in  Hilary  Te 

proteoitor  Geo*  8.  the  Court  not  being  si^isfied  as  to  one  fact, 

when  it  is  re-     dowu  to  the  Scssious  to  be  rc-stated.    The  Sessions  acooi 

OounwiU  dis-   ^^^^^  ^"^  ^^  '^^  returned  the  case  here;  when  .the  o: 

charge  his  re-      Scssious  was  Confirmed.     And  though  it  is  stated,  ante, 

^fi^if  S«4,  UuU  it  wu  coDfinned  witkout  argument,  we  meim 

«M^lr^     «Di/!i(o«/  iearing  any  argument  i  for  the  counsel  on  botl 

they  will  not.     ^ere  instructed  and  prepared  to  argue  it ;  but  the  Court  tl 

that  the  additional  fact  stated  by  the  Sessions  was  decisive 

A  motion  was  made  in  this  term  on  the  part  of  the  pa] 

Edgemortk^  to  disdiarge  their  recognizance  {a)  to  pay  oc 

the  ground  that  their  otgection  to  the  order  of  Sessions,  ai 

originally  stated,  was  well-founded;  and  that  consequ^i 

other  parish  (CasUeton)  would  not  have  been  entitled 

■ 

costs,  if  the  Court  had  given  judgment  on  that  case;  m 
cases  of  JB.  v.  Hitching  {b)  and  2L  v.  Bray  (c),  where  th< 
rule  had  been  granted,  were  relied  on. 

But  The  Court  said,  that  in  those  cases  the  parties  sui 
the  certiorari  were  not  held  liable  for  the  costs,  becauM 
the  errors  were  corrected  they  abandoned  the  prosecuticm 
that  in  the  present  case  the  parish  of  Edgeaxnth  had  not 
doned  the  pursiut  after  the  case  was  renitated,  but  had 
the  chance  of  the  judgment  of  the  Court  being  given  ii 
&voor,  when  it  came  here  a  second  time;  and  tberefoi 
Mght  to  pi^  die  costs. 

&  Heywood  m  support  of  the  rule.    Toppings  eonitrcL 

Rule  disdiiaiged» 

(«)  Oiftamdar5G^s.«.S9.ibS.  (I)  J«rr.S.C504«  (0  ^ 
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ARGUED  AND  DETERMINED 


IN  THE 


COURT  OF  KING'S   BENCH, 


IN 


Easter  Term, 


In  the  Thirty-first  Year  of  the  Reign  of  George  III. 


*The  King  against  The  Inhabitants  of  Kingswinford.    m!^^ 

^^N  an  appeal  against  an  order  of  removal  of  J.  Lockwaod,  Smice  under » 
from  Kingminford  to  Birminghamf  the  Sessions  quashed  y^  ^J^k^ 
tM^e  order,  and  stated  the  following  case :  Se^i''  ^^d  *" 

The  pauper  being  settled  at  Wakefieldj  in  October  1 775,  entered  Smuiay*  ez- 

■^^ito  aa  agreement  with  W*  BuUociy  by  which  he  covenanted  to^^^  J^ie^^ 

ork  with  and  serve  BuUoekj  as  an  aitificer,  in  the  art  of  a  glass-  ^^^^' 

,  or  in  any  other  part  that  Bullock  should  think  proper  to 

ploy  him  in  for  7  years ;  that  he  would  not,  at  any  time  dur« 

K-Vg  the  term,  work  for  or  serve  any  other  person ;  and  would 

r^  ot,  at  any  time  during  the  term,  depart  firom  or  leave  the  work 

service  aforesaid,  without  the  leave  or  licence  of  BtMoekm 

executors,  &c.  but  would  continue  and  be  in  suck  service  as 

^E/oresaidf  from  6  d clock  in  the  morning  till  7  in  the  evening  of 

dty^  during  the  said  temiy  including  half  an  hour  at  break" 

and  one  hour  at  dinner-^imes  {except  on  Sundays)  if  in  pro^ 

health.    Buttock  agreed  to  provide  shop-room  for  Ijock" 

^BBooj^  to  pay  him  95.  and  6^.  per  week  during  the  term,  and 

te  provide  meat,  &c.    The  pauper  served  Bullock  two  years  at 

^^^nungham  under  this  agreement,  and  lodged  and  boarded  at 

"^^EodPs.    He  occasionally  worked  in  the  night-time^  and  oftei 

^^t  on  errands  for  his  master  on  Sundm/s;  and  never  worked 

^^b  aoj  body  dse  during  that  time^  nor  thought  himself  at  li- 

^tyiDtoda, 

Leycester 
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1791.  htyenier  moved  for  a  rule  to  shew  cause  why  the  ord 

'-.    -  Sessions  should  not  be  quashed;  attempting  to  distinguish 

mgmmd       case  fiom  that  of  IL  v.  Macclesfield  (a),  by  observinir.  thi 

The  InhabiN      -  ,      ^  i     • ,    i     i  ,  7       . 

ants  of  KiNGi  that  case  the  Court  decided  that  there  was  an  exception  ii 
wiNFOBD.  contract  of  hiring,  as  **  the  service  was  to  be  only  thirteen  1 
<'  in  the  six  working  days,  and  all  the  rest  of  the  time  as 
*'  as  on  Sundays^  the  pauper  was  at  his  own  libertyi  and  his 
**  master;"  whereas  here  it  did  not  form  a  part  of  the  con 
that  the  pauper  should  be  his  own  master  after  seven  o'clo 
the  evening,  and  on  Sundays  i  but  on  the  contrary,  he  expi 
stipulated  not  to  work  for  any  other  person  during  the  v 
term;  and  it  is  stated  in  the  case  that  he  actually  did  worl 
his  master  occasionally  in  the  night-time  and  on  Sundays. 

TTie  Court  refused  to  grant  a  rule  to  shew  cause,  thinking 
it  could  not  be  supported.     And 

Lord  Kentom,  Ch.  J.  said  that  there  was  no  real  distin 
between  this  case  and  that  of  R.  v.  Macclesjield ;  for  tha 
fair  construction  of  this  agreement  was,  that  the  pauper  wi 
be  his  own  master  on  Sundays^  and  on  other  days  after  he 
served  the  thirteen  hours,  ^because  he  had  only  covenant 
serve  those  hours;  and  that  the  expression  of  one  was  th 
elusion  of  the  other:  and  he  added,  that  it  was  essential  in 
cases  that  the  servant  should  be  under  the  power  and  coe: 
of  the  master  during  the  whole  time- 
Rule  refuse 

(a)  Bmrr.S,C.  45S.  (i)  Vide  ^.t.  Nwrib  NAUy^^a^  $  ^fd.  at.  i 


M^iSL  The  King  against  Francis  Rhodes. 

A  commitment  HpHE  defendant  being  brought  up  by  habeas  corpus^  i\ 
mast  be  a  com-  peared  that  he  had  been  committed  to  the  house  of  oo 

HSHrwdU*"  ^^^  '^  Middlesex^  under  the  following  warrant: 
dierefore  ind,         cc  Receive  into  your  custody  the  body  of  Francis  Rhodes '. 

ualett  it  be  pre*  «f  ar 

ceded  hj  a  coo-  *'  with  sent  you,  brought  before  me  J.  Spiller,  Esq.  one  o 
rJ^'^M*.  7«.     "  Majesty's  justices  of  the  peace,  &c.  by  J.  Armstrong, 
575«]  •(  stable^  and  charged  before  me  the  said  justice  upon  the 

*<  of  Mary  Green,  for  being  a  rogue  and  vagabond  w 
^  the  intent  and  meaning  of  an  act  entitled,  &c  [17 
''  2.]  for  that  the  said  Francis  Rhodes,  on  the  251 
<<  March  last,  at,  &c.  did  unlawftiUy  use  a  certain  s 
^  craft,  to  deceive  and  impose  upon  the  said  Mary  C 
<«  by  pretending  to  tell  the  fortone  of  tlie  said  Mary  C 
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u  audi  her  husband  James  Green ;  and  did  then  and  there  foretell  1791. 

•<  events  which  should  happen  to  and  concern  her  husband  James 

<^  Green^  contrary  to  the  statute*  &c.  him  the  said  Francis  agaua 


*<  Rhodes  therefore  safely  keep  in  your  custody  until  the  next 
*'  General  Sessions  of  the  peace  to  be  holden  for  the  said  county^ 
^  then  and  there  to  be  Jurther  dealt  with  according  to  law ;  and 
^[oT  M>  doing,''  &c« 

Erskine  and  Garrow  moved  to  discharge  the  defendant  out  of 
custody ;   contending,  that  the  warrant  of  commitment  which 
purported  to  be  a  conviction  was  void,  inasmuch  as  he  was  only 
charged  with,  but  not  convicted  of,  the  offence  of  which  he  was 
accused;  and  though  it  was  held  in  JS*  v.  Brooke  (a),  that  a 
justice  of  peace  might  under  this  act  commit  a  vagrant  in  exe- 
cution in  the  first  instance,  yet  such  conviction  must  appear  upon 
the  iaoe  of  it  to  have  been  duly  and  legally  made,  and  should 
state  that  the  magistrate^  after  hearing  the  charge  and  the  de- 
/Senc^  did  a^udge  the  party  to  be  guilty  of  the  offence.    The 
oonunitment  is  also  bad  on  another  ground,  for  not  having  pur- 
j^ajed  the  words  of  the  statute,  in  committing  the  defimdant  till 
next  sessions,  or  until  discharged  bjf  due  course  qfUm^  which 
act  has  provided  may  be  done  by  two  magistrates,  of  whom 
le  committing  magistrate  shall  be  one*     In  R.  v.  Hall  (b)  the 
d^sfendant  was  discharged,  because  he  was  only  committed  un- 
T  this  act)  untU  he  should  be  discharged  according  to  Urn  ;  and 
is  an  equally  good  objection  to  this  commitment,  that  it  omits 
A  latter  branch  of  the  clause,  as  it  was  to  the  other,  because 
ie  pmr  was  omitted.    But, .  secondly.  If  this  were  only  to  be 
^nsidered  as  a  commitment  for  safe  custody,  in  order  that  the 
should  be  tried  at  the  next  sessions,  he  is  entitled  to 
bailed  under  the  habeas  corpus  acL 

Bearcrqft  and  the  Common  Serieant,  contrdj  admitted  that 
could  not  be  supported  as  a  commitment  in  execution,  be- 
the  party  was  not  convicted;  but  contended,  that  under 
statute  there  was  an  option  in  tlie  magistrate  either  to  form 
own  judgment  upon  the  case,  and  convict  the  party  charge 
Qt  to  commit  him  for  safe  custody  to  the  next  sessions,  that 
might  inquire  into  the  merits,  and  that  this  was  a  commit- 
of  the  latter  sort ;  consequently,  that  in  no  event  could 
defisndant  be  discharged  without  giving  bail  for  his  appear- 
St  the  sessions.     But  they  also  suggested  whether  the  sta- 
tute had  not  incidentally  taken  away  the  power  of  bailing  the 
Ptttjr ;  for  the  SSd  section  directs  the  magistrate  to  commit  him 
^1     ^  file  house  of  correctioui  there  to  be  kept  to  hard  labour  till 

^  A  («)  Aatt,a ToL  190.  (i)  3  Airr.  X6j6. 


Rhqoxs. 


«!.. 
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1791.       the  next  sesskmsy  S^.  which  words  are  equiyalent  to  ssj 
_  . «  without  bail  or  mainprize  f  and  it  also  enables  the  Seas 

The  Kino 

^yrfwt       to  continue  him  in  custody  for  such  a  time  as  they  shall  sac 
^'"'"'      not  exceeding  three  months. 

Lord  KsNTON,  Ch.  J.— -After  observing  on  the  incorrect  d 
ner  of  penning  this  statute,  said.  It  having  been  admitted, 
very  properly  too,  that  a  conviction  nmst  precede  a  conamitn 
in  execution,  I  think  this  commitment  is  absolutely  void,  > 
that  the  party  cannot  be  caUed  upon  to  give  bail.  Although  die 
does  not  say  in  express  terms  that  the  party  accused  must 
convicted  previous  to  his  commitm^fit,  yet,  considering 
whole  statute  together,  that  must  be  the  construction  of  it.  *!! 
judgment  of  the  magistrate  is  a  partial  punishment.  The  cobh 
ment  by  him  is  in  execution  of  his  sentence,  and  not  by  wa; 
safe  custody  for  a  foture  trial.  If  the  party  accused  be  o 
mitted  for  a  limited  time  to  expire  before  the  sessions,  the} 
course  can  exercise  no  judgm^it  upon  it ;  if  the  commitment 
till  the  next  sessions,  they  may,  if  they  see  fit,  adjudge  a  i 
ther  imprisonment.  But  in  neither  case  is  it  a  commitmeDt 
trial.  This  therefore  being  a  commitment  in  execution,  tl 
ought  to  have  been  a  previous  conviction ;  for  want  of  wl 
the  party  is  entitled  to  be  discharged. 

AsHHURST,  J.'^Thn  act  of  parliament  is  so  inaccurately  dra^ 
that  it  is  extremely  difficult  to  understand  it.  But  on  ooDsk 
ing  the  whole  together,  it  strikes  me  that  the  magistrate  u 
either  convict  the  party  accused,  or  commit  him  to  prison 
the  next  sessions  for  trial.  If  this  were  merely  a  comndtm 
for  safe  custody,  I  should  have  thought  the  commitment  gi 
for  that  purpose,  and  consequently  that  the  party  must  h 
given  bail ;  but  if  it  be  considered  as  a  commitment  in  exe 
tion,  it  cannot  be  supported  without  an  adjudication.  Now  it . 
pears  to  me  from  the  language  of  this  commitment  that  the  x 
gistrate  meant  this  to  be  a  commitment  in  execution ;  for  it  ss 
*<  Safely  keep  him  in  your  custody  until  the  next  General  S 
**  sions,  &C.  then  and  there  to  be  further  dealt  with  according 
"  law!*  Therefore  the  justice  intended  that  the  defendi 
should  at  all  events  be  kept  in  prison  till  the  next  sessions,  s 
then  that  he  should  suiler  such  further  imprisonment  as  t 
Sessions  should  adjudge.  This  then  being  a  commitment  in  e: 
cation,  is  bad  for  want  of  adjudication  that  the  party  is  gui 
of  the  crime  with  which  he  is  charged. 

Buixsa,  J.— In  the  cases  of  JL  v.  Brook^  and  JR.  r.  Aldr 
the  Coart  determined  that  a  commitment  under  this  act  of  p 
liament  is  in  executioo;  and  I  continne  to  hoU  that  qpini< 

T 
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This  seems  dear,  from  the  option  given  to  the  committing  m»- 

^strste  as  to  the  punisiiment  to  be  inflicted ;  he  is  either  to  or* 

der  the  party  to  be  whipped,  or  to  commit  him  till  the  next  ses* 

sioDSy  or  for  a  shorter  period :  now  in  two  of  those  instances  it  is 

proper!/  admitted  that  there  must  be  a  conviction  of  the  ofience 

to  wanant  the  sentence;  and  there  seems  to  be  no  reason  why  it 

should  not  also  extend  to  the  third  instance,  the  Legislature  not 

bsving  made  any  distinction  between  them :  and,  as  there  might 

exist  cases  in  which  an  imprisonment  beyond  the  next  sessions  is 

necessary,  power  is  given  to  the  magistrate  to  commit  the  of* 

fender  till  the  next  sessions,  who  may  increase  the  punishment 

if  they  think  proper.   This  being  the  true  construction  of  the  act^ 

the  only  question  is.  Whether  this  warrant  on  the  fiice  of  it  be  a 

good  commitment  in  execution  ?    and  that  it  is  not,  cannot  be 

doubted ;  first,  Because  the  party  was  not  previously  convicted ; 

and  secondly.  Because  he  is  only  committed  till  the  next  sessions, 

vrithoot  adding  **  or  until  discharged  by  due  course  of  law." 

OuosK,  J. — I  still  entertain  the  opinion  I  formerly  gave  in  the 
cases  cited*  The  Legislature  meant  to  give  the  magistrate  jurist 
dSctfop  to  hear  and  determine  the  complaint,  and  to  punish  the 
;  though  if  imprisonment  be  part  of  the  punishment, 
is  a  limitation  annexed  to  it,  and  the  justice  can  only  impri- 
the  party  till  the  next  sessions,  who  may  order  a  further  impri- 
if  they  think  it  right :  but  a  commitment  under  this  act 
for  safe  custody  only,  but  in  execution,  and  after  a  convie* 
of  the  o£fence :  therefore  this  warrant  of  commitment  is  bad, 
it  only  states  that  the  party  liad  been  charged  wUhy  not 
he  had  been  convicted  of,  the  offence  imputed  to  him. 

Defendant  discharged  out  of  custody  {a). 


1791. 


i)  h  WL  Term  37  ^w.  3.  the  Couit  qwulMd  1  timikMr  commitmnit  in  the  ume  words 
which  wtf  ioteikled  at  a  conviction,  aad  ordered  the  pntj,  one  RUbmrdDf 
^9  to  bt  discfaaried.    Vid.  Rex  v.  T.  Coo^,  post.  6  vol.  509. 


The  Kino  against  G.  Stmmons. 

Rule  having  been  obtained  in  the  last  term  to  shew  cause 
why  an  information  in  nature  of  a  quo  warranto^  should  not 
exhibited  against  the  defendant,  calling  on  him  to  shew  his 
to  be  mayor  of  Axbridge^  from  Michaelmas  1789  to  Mi- 
1790,  on  the  affidavits  of  four  persons, 
Enlane  and  fVigley  now  shewed  cause ;  and,  before  they  went 
^to  a  discussion  of  the  merits,  raised  a  preliminary  objection  that 
^**«  Coqrt  oo^t  not  to  atlsad  to  the  application  cf  these  persons, 

inasmuch 


The  KiH« 

€gmuui 
RaoBift. 


Mtiy  l6th. 

An  application 
for  a  ^  «ntr* 
ramU  informa- 
tion made  on  the 
affidavicaofacvt- 
ral  peraontt  of 
whonallbutooc 
have  cooicntad 
to  tha  alottion 
propoacdtoba 
mpaached,  «aj 
hegmittd  oncne 
afidavicofthac 
one  ifheav<eir  ' 
himself  to  W  the 

ldl!(At, 


Sruuoni, 
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1791*      inasmuch  as  two  of  them  were  present  at,  and  concurred  in,  t] 
•"""^""""^   defaidant's  election,  and  another  of  them  voted  at  the  electa 
^idbif       of  mayor  the  succeeding  year,  when  the  mode  of  election  w 
precisdy  similar  to  that  at  which  the  defendant  was  chose 
And  it  was  urged,  as  this  was  a  joint  application  by  the  fbt 
who  appeared  to  be  acting  in  concert  together,  Acton^  the  (bur 
person,  was  not  to  be  distinguished  from  the  others ;  and  th* 
,  die  rule,  that  the  Court  will  not  permit  tliose  persons  who  ha 
acquiesced  in  an  election  to  impeach  it,  ought  to  prevail  in  tl 
instance. 

Gibbsj  in  support  of  the  rule,  admitted  that  the  rule  should 
applied  to  this  case  as  &r  as  it  respected  three  of  the  perscms;  b 
contended  that  AcUm^  whose  affidavit  disclosed  the  whole  grom 
on  which  the  defendant's  title  was  impeached,  ought  not  to 
afiected  by  any  acts  of  those  three  persons,  merely  because  the 
affidavits  were  filed  in  making  the  rule.  That  it  would  be  big 
ly  inconvenient  in  many  instances  if  it  were  so ;  because,  where 
relator  found  it  necessary  to  apply  to  a  town-clerk,  or  some  of 
cer  of  a  corporation,  to  make  an  affidavit  as  to  the  constituti< 
of  the  place,  his  application  would  be  dismissed,  if  such  offic 
happened  to  have  acquiesced  in  the  election  which  was  to  I 
attadced.  That  it  did  not  follow  that  a  person  was  a  relate 
merely  because  he  was  joined  with  the  relator  in  making  an  a£ 
davit;  for  if  it  did,  every  such  person  would  be  liable  to  t] 
costs,  in  case  the  rule  were  discharged  with  costs.  But  that  i 
such  cases  the  Court  discriminated  between  those  who  we 
and  those  who  were  not  the  relators;  and  that,  as  counsd  fiir  d 
rule)  he  had  a  right  to  avow  that  Acton  was  the  relator,  and  tk 
he  would  be  responsible  for  the  costs. 

The  Court  over-ruled  the  objection;  as  it  did  not  appear  tfa 
Acton  had  concurred  either  in  the  defendant's,  or  in  any  otU 
election  of  the  same  kind.-— And,  after  hearing  the  merits,  e 

Rule  was  made  absolute  fl 

(«}  Vid.  R.  r.  G.  i^MCMi,  pott.  684;  tod  R.  v.  Cmtfi/^ potl.  6  vol.  503. 


^^'^^*^  Evans  qui  tam^  against  Ste\'£NS. 

ty  of  a  penalty  ^T^HIS  action  was  brought  by  the  plaintiff,  who  sued  as  w 
ttmtTtothc  ^^^  ^^^  treasurer  of  the  division  of  the  town  and  port  of  & 

trcaturcrofa     /{^^  Jq  Sussex  BS  for  himself,  to  recover  a  penalty  under  tl 

couiityndiiigyor*^  c  ^ 

S9iaiw^  the  word  Umiuom  does  not  apply  to  smaQ  diiCricts,  such  as  the  Cinque  Ports  of  Sta/ord  in  &««»,  h 
anist  be  aoottnied  with  reference  to  tcmmiy  mmi  riSagf  and  neans  tomething  analogous  to  them.  A  pkii 
abatement  after  a  general  imparlance,  b  bad.  But  yet  the  defendant  must  have  ju<^mcnt  if  the  dedaradc 
ctnnot  be  supported.  So  a  plea  in  abatement  it  bdl  if  it  do  not  gi?c  the  phintlff  a  better  writ,  but  ncR> 
diewtthithehai  nocauKof  actioQatall.  a 

fS  Qt 
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SS  Geo.  8.  c.  41.  for  having  voted  at  the  last  Seajbrd  election,       1791. 
beinir  diiqiialified  as  an  excise  officer:  and  the  declaration  was  „ 
filed  in  last  Mtchaemas  Term.    The  defendant,  after  a  general       u^-uxiwf 
imparlance  to  HiUary  Term,  pleaded  in  abatement,  <<  That  the      ^^■^'''** 


«<  said  division  of  the  town  and  port  of  Seaford  is  not  such  a  di« 
^^  vision  of  the  said  comity  of  Sussex^  whereof  or  for  which  a 
**  treaauier  is  or  can  lawfully  be  appointed ;"  pjraying  that  the 
hill  may  be  quashed.     The  plaintiff  in  his  replication,  after  set- 
ting forth  that  Seaford  is  a  town  corporate,  and  has,  by  letters 
patent  of  Charles  the  Second,  an  exclusive  jurisdiction,  pleaded 
that  Seaford  did  not,  before  the  making  of  the  statute  12  Qeo. 
S»  €•  2B»  intitled  **  An  Act  for  the  more  easy  assessing,  collect- 
<<   ing^  and  levying  of  county  rates,"  contribute  or  pay  to  the  se- 
^i^eral  rates  made  for  the  county  of  Sussex,  nor  at  any  time  since 
lias  contribnted  or  paid  to  the  same.     To  this  there  was  a  gene- 
ral demnrrery  and  joinder  in  demurrer. 

Partingjtof^  in  support  of  the  demurrer,  insisted  that,  on  the 
oonstmction  of  the  22  Geo.  S.  c.  4rl.  the  action  should  have  been 
birooght  in  the  name  of  the  treasurer  of  the  county  at  large,  in- 
stead of  the  treasurer  of  this  limited  and  exclusive  jurisdiction ; 
fi>r  the  statute  directs  a  moiety  of  tlie  penalty  to  be  paid  into  the 
lisinds  of  the  treasurer  of  the  coumty,  riding,  or  division,  if  in  JSiig- 
l^ssnd,  or  to  the  clerk  of  the  justices  of  the  county  or  stewarlry  in 
SctMlatuL     ^<  Division"  means  a  division  of  the  county,  of  which 
there  are  several  instances ;  and  it  is  manifest  from  another  part 
of  this  statute,  that  the  Legislature  meant  by  division  in  this  place 
soiDediing  more  than  a  small  district  like  Seaford;  for  in  a  prior 
P^Ttc^  the  clause,  they  used  the  words  '^county,  stewartry,  city, 
Ixnrough,  or  cinque  port ;"  but  in  this  place,  only  *^  county, 
liding^  or  division."     There  is  also  a  legislative  recognition  of 
^^^  construction  of  the  word  ^Mi vision"  in  another  act  of  par« 
^^^noit,  8  &  9  ^.  3.  c.  SO.  5.  6.  which  gives  an  appeal  against 
'^•^ders  of  removal  to  the  next  sessions  of  the  peace  for  the  county, 
^^iiion,  and  riding ;  for  that  makes  an  express  exception  of  the 
^ber^  of  S/.  Albans ;  and  the  construction  of  this  statute  has  al- 
^ayi  been  that  the  appeal  must  be  to  the  Sessions  for  the  county 
^^  general  divisions  of  that  county,  and  not  for  any  exclusive  ju« 
'""■Action  within  that  county.  Where  the  Legislature  intended  to 
^^  an  appeal  to  the  Sessions  held  for  a  smaller  district,  which 
^«ydid  in  the  17  Geo.  2.  c.  38.  s.  4.  against  poor  rates,  they  used 
^  words  **  county,  riding,  division,  corporation,  or  franchise.** 
4tt  in  this  statute  the  words  ^^  corporation  or  franchise"  are  omit- 
^;  from  whence  it  is  fair  to  infer  that  the  Legislature  meant 
VouIV.  Q  *  only 
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1791.      only  the  county  divisioni*    Policy  also  requires  tfaet  ^<  di? inon^ 

'■    in  this  ect  of  parliament  should  receive  that  oonstructioa ;  be* 

^t^Mt   ^  cause  the  justices  at  the  sessions  for  such  county,  riding  or  dU 

8TITXM8.     y[giD]]^  are  to  have  the  distribution  of  the  forfintures :  and  tfacK 

is  a  greater  probabiliQr  that  that  distribution  will  be  best  made 

by  the  justices  of  the  county,  who  are  not  connected  with  the 

local  prgudices  and  animosities  of  the  small  district  where  the 

offimce  is  committed,  than  by  the  justices  of  muh  district,  who 

enter  into  all  the  election  diqmtes,  and  may  be  intereeted  in 

distributing  the  penalties^ 

Palmer^  contra.    The  defendant's  counsel  has  confined 
sdf  to  one  head  of  argument;  but  he  is  not  entitled  to  the  jqdir»»  r-gy, 
ment  of  the  Court,  unless  he  can  also  prevail  on  another  head, 
and  shew  that  Seafbrd  cannot  appoint  a  treasurer.   Now  it 
.    ly  appears  from  the  12  Geo.  2.  c.  29.  that  it  may.    That 
enables  justices  to  make  county  rates  ^  within  the  respeetifw- 
<f  limits  of  thdr  commissions,"  which  means  ^  the  limitii  of  thelf^r 
^  respective  authcHrities.''     Power  is  thereby  given  to  eoonty  am  ^  ij 
corporate  justices  to  grant  warrants  of  distress.    And  the  wao^^jja 
'  aeetion  enacts.  That  the  money  shall  be  paid  into  the  hands  ^     ot 
such  persons,  being  resident  in  any  such  county^  ridmgf 
eifyf  liberty f  orpldce^  where  the  rates  are  made,  as 
shall  appoint  to  be  treasurer.   The  same  expression  ooeurs  in 
eighth  section ;  which  also  directs  the  vouchers  to  be  deposit::^/^^ 
in  the  hands  of  the  clerk  of  the  peace  for  the  county,  or  w^Elfc 
the  town-clerk,  &e.  of  any  city,  town-corporate,  or  liberty.        If 
then  Seafbrd  can  appoint  a  treasurer,  the  plea  in  abatemsn' 
^dsified,  and  the  plaintiff  is  entitled  to  recover.    But  the 
on  which  the  defendant's  argument  rests  cannot  be  muppartmd ; 
for  the  L^slature  intended  to  give  the  penalty  to  that 
munity  in  which  the  offoice  was  committed.    There  ana 
ral  statutes  in  which  the  word  **  division"  means  a  small 
having  exclusive  jurisdiction,  and  is  not  confined  to  the 
divisions  of  the  county;  one  of  which  is  the  act  regulatfaig 
licensing  ale-houses.    In  the  statute  cited,  8  ft  9  J^K  9.  h 
absolutely  necessary  to  put  a  diflSurent  construction  on  ^  dbS^ 
aion ;"  for  there  it  was  introduced  between  <<  county  and  i^"^ 
ding  f  there  the  rule  notcUur  i  soeiU  applied,  and  diviaioB  SK<^ 
eluded  all  districts  smaller  than  county  divisions. 
Partington  in  reply  was  stepped  by  the  Court 
Lord  Kehyov,  Ch.  J.~It  is  not  on  account  of  the  smugd^* 
of  the  defendant's  plea  that  our  judgment  will  be  gives  in 
fiivmur^  but  on  account  of  the  weafcneii  of  the  pialnlifTa 

tkm 
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;  fiir  tbe  jplea  cannot  be  supported,  inasmuch  as  it  is  a  plea       1791* 
MiteBent  after  a  general  imparlance. 


"his  action'  is  brought  on  the  statute  22  Qeo.  S.  c.  41.  5.  1.;  ttgaha 
h^  after  creating  the  forfeiture,  directs  that  one  moiety  of  ^'^^'^*> 
penal^  shall  be  paid  into  the  hands  of  the  treasurer  of  the 
itfs  riding,  or  division  within  which  the  offence  is  commit- 
Now  die  rule,  nosciiur  d  sociis^  may  fairly  be  retorted  on 
plaintiff's  counsel ;  for  the  word  ^^  division"  in  this  act 
Is  with  county  and  ridings  and  therefore  must  mean  some- 
r  analogous  to  them ;  and  the  word  division  applies  to  the 
ty  of  Lincoln,  in  the  same  manner  that  riding  does  to  the 
ty  of  York.  This  interpretation  of  the  word  is  further  proved 
le  distribution  of  the  penalties  in  Scotland^  one  moiety  of 
ih  the  act  directs  shall  be  applied  to  such  purposes  as  the 
ces  at  the  sessions  of  the  county,  stewartry,  riding,  or  divi- 
,  shall  think  fit ;  stewartry  in  that  country  being  equivalent 
onikty;  and  if  the  Legislature  intended  that  the  penalties 
Jd  be  paid  to  the  treasurers  of  smaller  districts  than  coun- 
riding^  or  divisions,  they  would  have  inserted  in  that  part 
le  «ct  the  same  words  which  are  used  in  a  preceding  part;, 
ity,  stewartry,  city,  borough^  or  cinque  port. 
SHHURST,  J.  was  not  in  Court  when  this  case  was  argued. 
Duller,  J.  The  plea  in  abatement  is  bad  on  several  grounds; 
IS  no  one  property  essential  to  the  constitution  of  such  a  plea, 
he  first  place,  the  objection  mentioned  by  my  Lord  is  de- 
?e  that  it  is  after  a  general  imparlance.  In  the  next  places 
substance  of  it  is  bad ;  because  it  does  not  give  the  plain- 
a  better  writ,  but  tends  to  shew  that  he  can  maintain  no  ac- 
u  In  Frederick  v.  hookup,  in  error  (a),  which  was  a  qui 
sction  on  the  gaming  act,  9  Ann.  c.  14.  s.  2.  brought  by  the 
aidant  in  error,  who  sued  for  himself  as  well  as  fof*  the  poor 
die  parish  of  St.  Paul  Covent  Garden,  one  objection  was, 
t  it  did  not  appear  that  the  offence  was  committed  in  that 
isb;  for  if  it  were  not,  it  was  admitted  to  be  a  clear  objection 
ler  in  arrest  of  judgment  or  on  a  writ  of  error.  Then  if  this 
a  be  bad,  the  next  question  is.  Whether  the  declaration  can 
supported  ?  and  I  am  clearly  of  opinion  that  it  cannot,  for 
(  reasons  given  by  the  Chief  Justice.  Where  the  word 
uvision"  has  a  certain  known  sense,  with  reference  to  the 
^  matter  as  county,  it  must  receive  that  construction. 
(nuisE,  J.  Was  of  the  same  opinion. 
^obner  then  applied  for  leave  to  amend :  but 

(a)  4  Bttrr,  ftOtSi 

Q  2  BuLLSRy 


Vid.  CoHl. 
483. 
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1791.  BuiX£K,  J.  said,  there  was  no  instance  in  w^ch  the  Court 

'     had  given  leave  to  amend,  as  to  the  parties  to  the  suit  in  a  qm 
^^tfJtfTrf       tarn  action  after  a  demurrer.     And 

Stevens.  rp^^  Court  said,  that  as  it  appeared  on  the  record  that  the    ^ 

plaintiff  could  not  maintain  his  action,  they  must  give  judgment  ^ 
for  the  defendant,  though  his  plea  were  bad. 

Judgment  for  the  defendant  (a). 
(a)  Vld.  &  C.  post.  459  >  *i^^  ^«  V*  ^y^h  post.  6  foL  %$y. 


M^xh.  .       HoLLANB  qui  tam  against  Bothmar, 

An  affidavit  to     T  ANE  On  a  former  day  obtained  a  rule  to  shew  cause  wl 
penaides  fbr^  ^^  defendant  should  not  be  discharged  out  of  custody, 

felted  by  wakw  g^  defect  in  the  affidavit  on  which  he  had  been  held  to  bail. 

ful  msurancesy 

may  include  se-  was  an  action  on  the  lottery  act,  22  Oeo.  8.  c,  47.  to 
and  need  not      Several  penalties  for  insuring  several  tickets  of  different  persorrrat ^ 
d^i^t  ^     ^^^  ^^  affidavit  alleged,  that  the  defendant  had  promised  K^mid 
<^ved  any  con-  agreed  to  pay  to  those  several  persons  divers  sums  of  money     '^m 
maUng  the  in«    certain  events  and  contingencies  relating  or  applicable  to 
**'™'^^  drawing  of  certain  tickets  or  numbers.  Sec  without  adding 

the  defendant  had  taken  and  received  any  money  in  cansidera^mm 
of  such  promises;  which,  it  was  said,  was  fetal,  and  so  lar  ^3^ 
fered  from  the  case  of  Watsony.  Shaxo  (a). 

Baldwin  now  shewed  cause;  and  observed,  that  by  the  wonb 
of  the  statute  {b)  the  defendant  incurred  the  penalties  by  inwrn^ 
even  though  he  received  no  premium ;  for  it  says;  ^  Or  under 
**  any  pretence,  &c  promise  or  agree  to  pay  any  sum,  ftc.  wk- 
*^  ther  mth  or  without  consideration^  on  any  event  or  contiDgeocjr 
<<  relative  or  applicable  to  the  drawing  of  any  such  tidcet** 

Lancj  in  support  of  the  rule^  suggested  a  doubt  wheCha'the 
words  <<  with  or  without  consideration"  extended  to  thtt  cuBl 
and  argued,  that  as  the  defendant's  promise  without  havii^re* 
ceived  any  consideration  was  nudum  pactum^  and  if  the  suljeci 
of  the  contract  had  even  been  a  legal  one,  could  not  have  been  C0' 
forced  by  either  party,  the  Legislature  could  never  intend  to  sob' 
ject  to  the  penalties  of  the  act  a  party  who  had  m  fact  reodfe^ 
no  benefit,  and  who  could  not  compel  the  performance  of  d*^ 
agreement    But  even  if  this  were  within  the  act,  he  doote^^ 
whether  another  objection  did  not  present  itself  on  the  &oe  ^ 
the  affidavit;  as  it  induded  separate  ofiences  by  insoriiig iv^^ 
several  persons.    But 

W  Abu,  %  vol  ^J4*  (*)  Sect.  13. 
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The  fjomi  thoogfat  that  there  was  no  foundation  for  either  of       1791. 
objections.     That  the  first  was  answered  by  the  positive 


Holland 

pordfl  of  the  statute.   And  that,  as  to  the  latter,  several  penalties       fmitam 
nar  oflfenoes  of  a  similar  nature  may  be  recovered  in  one  action,     BoraiiAK. 
»  In  the  instance  of  bribery,  where  the  defendant  is  firequently 
^MTged  in  the  same  declaration  with  bribing  different  persons. 

Rule  discharged  (a). 

(«)  Vld.  R.  Xing,  q.  /.  v.  C0U9  post.  6  vol  640. 


Atkinson,  Administratrix,  against  Baker.  /vm<^. 

May  flOtlu 


r 


HlSwas^an  action  of  detinue  to  recover  certain  indentures  of  if  an  estate 
bargain  and  sale  and  release,  and  a  certain  memorandum  ^Vto  a  man. 


ite/Mir 
beU. 


a  writing.   The  declaration  alleged,  that  T.  Foster^  being  seised  *"*  **^"'J]^' 
>r  bis  own  life  of  a  certain  freehold  estate,  conveyed  it  by  lease  rotfiittraton»and 
ad  release  to  H.  Williams,  his  heirs  atid  assigns.  That  Williams^  H^^evitni,  it 
ly  a  memorandum  in  writing,  and  signed  by  him  according  to  J^|^^  ^^ 
he  form  of  the  statute,  acknowledged  th^  consideration-money  occupant. 
n  the  above  conveyance  to  be  the  proper  money  of  W.  Atkins  >-   '  ''  ^    *^  . 
KM,  the  plaintiff's  intestate,  and  that  the  name  of  Williams  was 
made  use  of  in  the  conveyance  in  trust  for  W.  Atkinson,  his 
heirs,  executors,  administrators,  and  assigns.     That  Williams  de- 
Uvered  the  deeds  and  memorandum  to  W.  Atkinson,  who  there- 
by became  possessed  of  them,  and  who  afterwards  died  intes- 
tate; on  which  administration  was  granted  to  the  plaintiff,  who 
thereby  became  lawfully  possessed  of  the  deeds,  &c.  and,  being 
*o  pooessed,  afterwards  lost  them ;  and  that  they  came  into  the 
POMsion  of  the  defendant,  who  is  the  heir  at  law  of  W.  Atkin^ 
^  aod  who  still  detains  them.     To  this  declaration  there  was 
^general  demurrer  and  joinder. 

Mnson  in  support  of  the  demurrer,  insisted  that  the  plaintiff 
^not  entitled  to  the  deeds,  the  defendant  being  a  special  oc« 
*^t  of  the  estate.  Prior  to  the  statute  29  Car.  2.  c.  8.  every 
^^^  pour  auter  vie,  of  which  there  was  no  special  occupant 
^'^^Aed  out  by  the  grant,  belonged  to  the  person  who  first  took 
P^^>>eisiQa  of  it.  But  this  being  found  inconvenient,  that  statute 
^  passed  to  remedy  it ;  and  it  enables  {a)  the  proprietor  to  de- 
^  it,  and  enacts,  That  if  no  devise  be  made^  it  shall  be  charge* 
^lein  the  hands  of  the  heir,  if  it  ccmie  to  him  by  reason  of  a 
9^  occupancy,  as  assets  by  descent,  as  in  case  of  lands  in  fee* 

WScct.ia.  . 

7  smiple^^ 


Basxk. 
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1791.       simple;  and  in  ease  there  be  no  special  occupant,  it  sliall  gio  to 
-  the  executors  or  administrators,  and  be  assets  in  thdr  hands.  As 

t^Mut       doubts  arose  to  whom  the  surplus  of  such  estates  should  go  after 
paying  the  intestate^s  debts,  when  they  were  not  devised,  du 
14  Geo,  2.  c.  SO.  s.  9.  enacted,  that  such  estates  jtour  outer  mff 
in  case  there  be  no  special  oca^Muit  thereof,  of  which  no 
has  been  made  by  virtue  of  the  29  Car.  2.  should  be  distribatedE^^^ 
as  personalty.     Now  those  statutes  only  i^ply  to  the  cases  of  i^     a 
vacant  possession :  but  here  there  was  a  special  occupant, 
ly,  the  heir  of  W.  Atkirwm,    If  it  be  contended,  that  the  ad. 
ministratrix  of  W.  Atkinson  may  take  this  as  a  special  occupanSr^^t, 
and  2  Fem.  719.  3  Atk.  466.  and  Cartk.  576.  be  cite^  it  mn^  ■  wj 
be  answered,  that  the  plaintiff,  as  the  administratrix,  might  hai 
taken  if  it  had  not  been  limited  to  JtkinsofC^  heirs.    But  it 
has  been  held  in  a  case  where  a  freehold  is  limited  to  a 
his  heirs,  executors,  and  administrators,  that  the  latter  can 
to  the  exclusion  of  the  heifs. 

Oardiner^  contra^  contended,  that  the  defendant  was  not 
titled  tb  retain  these  deeds;  ist,  Because  he  claims  only 
the  declaration  of  trust,  of  which  this  Court  will  not  take  om 
Doe  d.  Gibbons  v.  Pott  (a),  it  not  being  the  case  of  a  dear 
or,  2dly,  Because  the  state  vested  in  the  administratrix,  in  &t 
of  the  creditors  at  large,  and  not  in  the  heir  at  law,  the 
tion  to  the  administrators  being  repugnant  to  that  of  the 
That  though  the  heir  at  law  is  entitled  to  favour  in  preference 
a  devisee,  yet  he  is  not  fiivoured  under  the  statute  of  frauds.  ^ 

Atk.  151 ;  and  that  if  this  estate  vested  in  the  heir,  it  would  oKV-^T 
be  liable  to  specialty  debts,  whereas  if  the  administratrix 
entitled,  she  would  hold  it  for  all  the  creditors  of  the  intestate^ 

Lord  Kenton,  Ch.  J. — The  law  on  this  subject  has  been 
stated  by  the  defendant's  counsel.    If  an  estate  pour  outer 
be  limited  to  a  man,  his  heirs  and  assigns,  and  if  it  be  not 
it  goes  to  the  heir  under  the  statute  of  frauds,  and  is  fiabl^ 
the  same  debts  as  a  fee-simple  is.     Where  it  is  granted  to  a 
son,  his  executors,  administrators,  and  assigns,  the  executors 
it  subject  to  the  same  debts  as  personalty  of  any  other 
tion  is;  and  by  the  14  Geo.  2.  it  is  distributable.    Now  in 
case,  befiire  the  plaintiff  can  recover  the  deeds  in  questi<Mi, 
must  diew  a  title  to  the  estate  in  respect  of  which  die  damis 
deeds :  but  she  objects  to  the  defendant's  retaining  than, 
his  titl^  if  any,  is  only  equitably  and  caimot  be  h 
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nto  ia  ft  Cooit  of  Law.    No^,  thk  Court  either  has  or  has  not       1791. 

I  rig^  to  inquire  in  whom  the  equitable  title  is  vested;  and  in 

alker  way  of  c<»fiidering  the  question,  there  n!iu8t  be  judgment       i^gauut 

Bak*k. 


the  i^amtiffi  If  it  be  so  doubtful  a  point  that  we  can- 
lot  decide  it  in  a  Court  of  law^  the  plaintiff  must  seek  redress  in 
qnitjr;  becanse  the  right  to  these  documents  must  follow  the 
ide  to  the  estate:  and  if  we  can  examine  into  the  title,  the  de- 
fadatitj  itho  is  the  heir  si  law  of  the  tenant  pour  aider  vie^ 
rast  lurve  jodgmenL  The  estsfte  in  question  was  conveyed  to 
VUUmmSf  bis  heirs  and  assigns ;  and  it  appears  by  the  deed  of 
rast»  which,  a»  being  a  declaration  in  writing,  is  valid  by  the 
tatute  of  frauds,  that  WtUiams  held  the  estate  in  trust  for  At^ 
snsofi,  his  heirs,  executors^  administrators,  and  assigns.  The 
int  limitatioii  is  to  the  heirs ;  and  in  the  ordinary  course  of  this 
ipoeies  of  property  it  goes  to  the  heir  at  law,  because  it  is  a 
feA  estate*  Then  it  is  urged^  that  wc  ought  to  exclude  the  heir, 
m  order  tof  let  in  a  more  numerous  class  of  creditors :  but,  how- 
fver  cdttvenient  it  might  be  if  such  were  the  law,  when  we  are 
leading  according  to  law,  we  must  take  care  not  to  infringe  one 
of  its  first  rules  i  and  here  the  heir  at  law  is  entitled  to  the  estate 
0i a  special  occupant;  and  has  consequently  a  right  to  defoin 
tlU  possession:  of  those  documents  which  belong  to  the  estate. 
Per  Cmiafttf  Judgment  for  the  defendant  (a)» 

{a)  Vid.  Do€  d.  Blaki  v.  LuxtoHf  post.  4  vol.  289* 
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P£ARCE  and  Another  against  Taylor.  Friday, 

FQN  qppUcatioir  for  the  discharge  of  an  insoIvenC  debtor  a  prisoner,  wh» 
.  ovt  of  custody,  under  the  fords'  act  (a>,  it  appeared.  That  ^fit^the*iwS»* 
^  had  been  charived  in  execution  on  the  16th  October,  17S9:  **=*i3»^,:*' 
^^  m  Michaebnoi  Term  following,  he  had  g^ven  the  proper  no-  misconduct  of  an 
^  to  the  plaintiffs  required  by  the  above-mentioBed  act  pre-  ISSuS^Sis-*'" 
'^iWtofy  to  his  discharge ;  but  having  employed  an  agient  to  ^^^^***  ^^ 
i^^Usoe  the  subsequent  steps  necessary  to  entitle  himself  to  take  44*';  5- which 
^vantage  of  the  act,  which  the  agent  bad  &iled  to  do,  he  had  foTthoMwho 
^  m  consequence  remanded.     In  Michaelmas  Term  1790,  he  ^"""^^S^^JS^S^ 
^^«de  a  similar  application  to  the  Court,  by  virtue  of  the  26  tageofthefor- 

ri__  ,     •  .  ,  ,       ,  .  •  n    \.      n  ™*'  ^^  through 

'^va  3.  c  4e4tJ  which  extends  the  provisions  of  the  lormer  sta-  tgn^ramt  or  mu* 
^;  and  having  then  compfied  with  the  requisitions  of  the  [x^.^/xoi.; 

£09t»  84*] 

act| 
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1791.       act,  the  only  question  {a)  was,  Whether,  under  the  fifth 

'  tion  of  the  26  Geo.  S.  the  prisoner  could  make  oath  that 

agatMit       had  neglected  to  take  advantage  of  the  former  statute 

•  ignorance  or  mistake.  That  section  enacts,  **  That  where  an] 
<^  debtor  as  aforesaid  shall  have  neglected  to  take  the 
<<  ot  the  said  act  within  the  time  limited  by  the  said  act, 
<^  shall  have  remained  in  prison  by  the  space  of  one  year  (6]C^^3), 
<*  and  shall  make  it  appear  to  the  Court  out  of  which  such  ezc^^».^e- 
*^  cution  issued  that  such  neglect  arose  Jrom  ignorance  or  «*'^  ^^j 
^  takej  such  debtor  shall  then  be  entitled  to  take  the  benefit  <^  of 
<<  the  said  act,  as  if  he  had  taken  the  same  within  the  time  faczSFliy 
*^  the  said  act  so  limited  as  aforesaid." 

Baldwin^  for  the  plaintiffs,  contended,  That  the  prisoner  couEl^EiId 
not  take  the  necessary  oath ;  because  it  manifestly  appeared  th^^c^ast 
he  had  not  neglected  to  get  discharged  from,  his  ofwn  ifTinrnni  ^  ig 
or  mistake,  but  through  the  misconduct  of  the  agent  whom  C      he 
employed :  and  if  the  ignorance  or  misconduct  of  third  per80«HE=Diis 
were  sufficient  to  enable  the  prisoner  to  take  the  benefit  oi 
act,  it  would  be  opening  a  great  door  to  fraud. 

GarrffWf  for  the  prisoner,  said.  That  the  constructioo 
tended  for  would  restrain  both  the  words  and  meaning  of  the 
tute ;  for  it  would  be  confining  these  applications  to  cases 
the  neglect  had  arisen  from  a  man's  awn  ignorance  or  mil 
whereas  a  person  in  custody  must  act  through  the  intervent 
of  others;  and  therefore  it  is  most  probable  that  the 
meant  to  give  relief  in  cases  where  the  first  application 
from  the  ignorance  or  mistake  of  the  agent,  as  well  as  firam 
prisoner's  ov^n  ignorance  or  mistake. 

Lord  Kenton,  Ch.  J.— Even  if  the  neglect  arose  firom 
misconduct,  and  not  merely  firom  the  ignorance  or  mistake 
third  person,  I  should  think  that,  as  to  the  party  himself  it 
fisdrly  referable  to  the  words  and  meaning  of  the  act;  as  to 
it  jnay  be  called  ignorance  or  mistake^  if  he  fidrly  meanjt  Up 
what  the  law  required  of  him. 

AsHHURST,  J. — The  wording  of  the  act  in  thi^  Tnann^ 
with  a  view  to  prevent  a  defendant  taking  advantage  of 
wilful  neglect  or  misconduct  of  hb  own. 

BuLLEB,  J. — Even  if  the  neglect  were  wilful  on  the  part  ^ 

(«)  Another  question  was  at  first  made,  Whethtr  it  were  necessary  for  a'ptisoocri 

order  to  entitle  himself  to  be  dischai^ed  under  the  i6  Gm.  3.  c.  44.  to  apply  wicliiB  tbe 

term  after  the  ezphmtion  of  a  year's  imprisonment*  which  ante  from  a  misappfthmi^^ 

the  fiict?— and  therefore  when  that  was  cxplaiocdy  the  Court  dedlned  gtrii^apy 
ttpon  iL 

(*)  Vide  nou  (4)  sop. 


i 


IN  THE  Thirty-first  Year  of  GEORGE  IIL  SSS 

ugaoi  employed,  yet  if  the  defendant  were  not  privy  to  it^       179I. 
Ikl  every  thing  in  his  power  to  comply  with  the  requisitions    ~ 
e  act,  it  is  as  to  him  imputable  to  mistake.  4^itut 

B08E,  J. — The  words  ^^  ignorance  or  mistake  '*  are  used  in 
act  of  parliament  in  contradistinction  to  ^<  fraud  and  deceit." 

Ordered  that  the  prisoner  be  brought  up  (a). 

(a)  Vid.  raugbmn  v.  DurMiU,  post.  367. 


Tat  LOR. 


le  King  against  The  Master  and  Fellows  of  Saint 
Catherine's  Hall,  Cambridge. 

&ULE  was  granted  in  the  last  tenn,  calling  upon  the  de-  In  the  case  of  a 
*  fendants  to  shew  cause  why  a  mandamus  should  npt  issue,  lynarj  Uy- 
imanding  them  to  declare  the  fellowship  of  tfie  Rev.  Joshua  n*^*^SdlIi  *vi«- 
m(  vacant;  and  to  proceed  to  the  election  of  another  fellow,  torbetopoint- 
i  college  was  founded  and  endowed  by  Doctor  fVodelarke,  founder,  the 
gave  certain  statutes;  and  the  foundation,  which  consisted  "^^^  ^  J^^ 
master  and  fellows,  was  confirmed  and  incorporated  by  let-  of  ^  *>«*»"» 

*^  •'  deroWesupon 

patent  of  the  15th  of  Ed,  4th.     Mr.  fVood,  a  fellow  of  this  the  King,  to  be 
fige,  was,  about  two  years  ago,  inducted  to  the  vicarage  of  the'i^eats^ 
dinglei/f  in  the  county  of  Cambridgej  situated  at  the  distance  ^  J^'*  *^thc 
hree  miles  and  an  half  from  the  University:  the  acceptance  witorof  St. 
rhich  living,  it  having  the  cure  of  souls,  and  being  of  the  HaU,  Cam^ 
le  of  above  ten  marks  {a)  a  year  in  the  King's  books,  it  was  S^^ourt  re- 
tended,  vacated  his  fellowship.  ^^  ^^  inter- 

fere  by  mamaa- 

n  1549,  Edward  the  6th  sent  down  by  commission  several  mus^  to  compel 
lora  to  Cambridge^  to  alter  and  reform  the  statutes  of  many  ftiiows  w'dfr!^ 
he  colleges  in  the  University,  and  (amongst  others)  of  this  J^5*^  ^  ***' 
ege :  and  the  defendants  deposed,  That  ever  since  that  time  cant,  and  to 
:q>t  for  a  short  period  in  the  reign  of  Queen  Mary^  as  to  ^  clec^on. 
le  part)  the  college  has  been  governed  by  the  statutes,  as 
Ised  and  altered  by  those  visitors.     Every  fellow  on  his  elec- 
\  swears.  That  he  will  observe  the  statutes.     The  statutes, 
b  the  usage  thereon,  were  set  forth  in  the  affidavits.     A  let^ 
missive  was  also  stated  from  Charles  2d  to  the  college  in 
»4,  whereby  his  Majesty  granted  his  royal  dispensation  to 
'mningy  one  of  the  fellows,  to  hold  a  living  of  upwards  of 
marks  in  the  King's  books  with  his  fellowship,  which  he 
accordingly:  and  another  instance  of  the  same  sort  in  the 
^  reign  was  adverted  to  and  admitted ;  which  latter  was  not 
ted  in  the  affidavits. 

(a)  The  li?iDg  wts  50/.  a  year,  and  npwardi. 

It 
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1791.  It  ^>peared  further,  That  noTiaitor  had  been  appoinUd  by 

'• Woddarke  the  founder;  imd  that  bis  heirs  were  extinct. 

rheKin*  rj>^^  questions  were  principally  made  in  the  argument;  li^ 


'^,*^'T?e"**  As  to  the  jurisdiction  of  the  Court  of  Kit^*s  Bench t^9/Sij^ 

Fellows  of  St*  ^  * 

Catbekinb's  As  to  the  construction  of  the  statutes.    And  the  usaiie  which 

Hall  •  • 

was  slated  at  length  in  the  affidavits  was  relied  on  by  the  de» 
fendants :  in  the  first  instance.  To  shew  that  the  King  had  in 
fiict  acted  as  a  visitor  of  this  college,  which  the  Court  would 
tribute  to  a  rightful  power;  in  the  second,  The  usage  was  reli< 
on  as  interpretative  of  the  statutes.     But,  as  the  Court  ga' 
judgment  on  the  general  ground  of  their  want  of  jurisdiction^ 
the  right  having  devolved  on  the  King,  to  be  exercised  by 
chancellor  in  de&ult  of  heirs  of  the  founder;  and  said  aothjO; 
upon  the  point  of  construction, — the  statutes  themselves, 
the  irfiole  of  the  facts  and  argument  relating  to  the 
of  the  statutes,  are  therefore  omitted. 

Erskinef  Law^  and  Graham  shewed  cause  against  the  rale 
contending,  Ist,  That  in  default  of  heirs  of  the  original 
the  right  of  visitation  devolved  on  the  King,  who  visited  by 
cbam^or,  or  by  special  commissioners  i^pointed  under 
great  seal ;  and  consequently  that  this  Court  onght  not  ta 
cognizance  of  the  question.  It  is  clear,  that  where  the  Bling 
fiwm^r  of  an  eleemosynary  lay-corporation ;  or  where  the 
and  a  private  person  are  joint  fiMinders;  or  where  a  private 
son  endows  a  royal  foundation  without  specially 
particular  visitor, — in  all  these  cases  the  King  is  visitor,  a&d 
by  his  chancellor.  1  Insi.  96.  F.  N.  B.  42.;  2  Ina.  68.;  i 
Wtm.  S26.  Eden  v.  Foster.  The  devolution  on  the  Crown 
not  change  the  nature  of  the  institution:  it  still  contiB 
eleemosynary,  and  not  civiL  The  principle  holds  uni 
that  wherever  the  King  has  a  right  of  vbiting,  by 
title  it  accrues  to  him,  such  right  must  be  exercised  throegh 
medium  of  his  chancellor;  and  no  instance  can  be  shewn 
this  Court  having  visited  eo  nomine  any  foundation,  in  n^m^ 
the  King.  The  power  of  visiting  arises  by  the  common,  and  Wk^Oi 
by  the  canon  law;  and  that  power  is  incident  to  the 
and  his  heirs,  unless  he  delegate  it  to  another  (a).  It  is 
in  its  nature^  and  is  so  exercised  by  the  founder  and  his 
and  therefore  if  it  devolve  at  all  upon  the  King^  it  meet  dev^J:^^ 
upon  him,  such  as  it  was  before^  in  his  petsoaal  cqiecilyf    ^ 


(«)  Lord  Btk^t  -ufument  in  PbiUift  ▼•  Smry^  ante,  %  foL  J^S.;  aad 
/Mf^taiimBestmZ»Mi.i'm.intheta]iiecaie|iJ9«r«'»Jiai»X«v,  tit.  C^^gu 
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be  fBMTthn^  accordmgly,  in  the  tame  miuiner  as  if  he  had  been       I79I. 
the  or^[iiial  founder,  odierwise  a  different  power  would  devolve 
then  that  which  existed  beferCi     It  seems  necessary  for  the 
preserfetion  of  order   and  tranquillity  in  such  seminaries  of  ^MhmSsL 
leamiD^  that  the  visitatorial  power  should  not  be  extinguished  ^T?^f^'* 
MM  defiuilt  of  the  founder's  heirs ;  and  therefore  upon  the  same 
jprinciple  that  the  common  law  annexes  such  a  power   to  his 
Sieirs  whhout  any  special  designation  of  the  founder  himsd( 
-aipoii  deSnll  of  his  heiis,  the  power  must  devolve  upon  the 
Sing  as  the  general  hdr,  where  none  other  b  to  be  found.    In 
^JPkiUips  against  Btay  (a)^  Lord  H6U  says,   ^*  A  visitor  is  of 
:siecessity  created  by  the  law:"  and  the  provisions  of  the  25 
^Jien.  8.  €.  21.  $.  20.  are  in  conformity  to, this  principle;  which 
<<nables  the  King,  by  comnussion  under  the  great  seal,  to  visit 
^1  monasteries  colleges,  hospitals,  priories,  houses  and  places 
oreligioos  exempt.     The  first  instance  of  any  application  .to  this 
'^Coort  in  these  matters,  was  in  the  time  of  Cromwell  (b)s  and 
was  in  the  case  of  one  /fern,  referred  to  in  Dr.  Withring'' 
'a  case.     1   Kelu  2S4.     JF&ni  then  obtained  a  mamdMmus  to 
him  to  a  place  in  the  University;  but  the  reason  given 
becanae  there  was  then  no  special  visitor:  for  the  Arch- 
'^tthop  of  Camterbmy  was  local  visitor,  and  the  see  was  then 
and  in  the  year  1655,   in  the  case  of  the  Protector 
On^ri  (c)^  a  mandamus  to  the  master  and  follows  of 
CSmmBf  and  CaitLS  college  to  restore  the  defendant  to  an  usher's 
of  a  free-schodi  in  CambridgCf  of  which  as  visitors  they 
deprived  him,  was  denied :  and  an  application  of  a  similar 
was  refused  in  Doctor   Wttkringtoafs  caaefdj  IS  <$-  14 
Gar.  2.  because  there  was  a  visitor.     The  next  was  Patrictfs 
16  ^  17  Car.  2.  (e)y  where,  upon  an  application  for  a  man^ 
to  the  senior  fellow  of  Qsueris  coU^e,  Cambridgey  to 
it  Patrick  to  be  president  thereof  the  questions  were^  Who 
thmdd  be  visitor?  and  whether  a  mandamus  lay  where  there 
vas  a  visitor?   Ntuion  and  KeeUng  were  fov  granting  a  writ;  x 

^  Titgsim  and  Wyndham,  contrif  on  the  ground  that  there 
\l       *<•  a  visitor.     Now  in  that  case,  it  was  agreed  on  both  sides, 
I      nwell  by  Bmymondy  who  argued  for  Doctor  Patricia  as  by 
^      AiQt»  Solidior-Oeneral^  who  waa  of  counsel  with  the  collq^e^ 
J      *m  if  there  were  ne  visitov  specially  i^^iointed,  then,  in  com* 

^  mon 


n 
li 
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1791.       mon  reason,  and  according  to  the  rule  of  law,  ne  deficeretjwtti^ 
tiuy  the  King  was  visitor.    In  Doctor  Bentlf^s  case  faj^  indeed 


-1- 


MMjtf  a  peremptory  mandamus  was  awarded  to  restore  him  to  his 
^^^^^'3°  demical  degrees;  but  that  was  because  he  had  been  degraded 
CATBBaiNx*s  without  having  been  heard  in  his  own  defence:  and  it  was  there 
admitted  fbj  by  Mr.  Reeve,  who  argued  for  Doctor  Benileyj 
that  if  the  University  had  returned  that  the  King  was  their  vi- 
sitor, as  they  might  have  done,  it  would  have  put  an  end  to  the  ^"=^e 
dispute.  But  the  opinion  of  Lord  HoU,  in  12  Mod.  239,  is  iiib  Tir 
decisive,  wherein  upon  an  application  for  a  mandamus  to  a  col  J* 

1^  in  Oxford,  after  observing  that  it  was  a  lay-corporatioii,^  m* 
and  that  the  visitation  belonged  then  to  the  founder  and 
heirs,  he  says,  ^^  And  if  he  die  without  heirs,  I  take  it  the  vifii 
<<  tion  shall  go  to  the  King;  of  which  vide  5  Ed.  4.  (c)  Simon 
<*  Montfbrd^^  case;  and  this  is  my  private  opinion."     The 

■ 

which  perhaps  will  be  principally  relied  on  by  the  other  side 
The  Kif^  v.  The  Bishop  of  Chester  (d);  where  a  mandamus 
granted  to  the  bishop,  as  warden  of  Mamchester  college,  to  ad- 
mit  a  chaplain,  upon  the  ground  that  the  bishop  being  viaito: 
of  this  college,  which  was  a  royal  foundation,  and  having 
also   appointed  warden,   could  not  visit  himself   and 
quently  the  visitatorial  power  was  suspended,  and  the  remed; 
was  in  this  Court  to  prevent  a  failure  of  justice.     It  is  true  m 
deed  that  the  Court  there  held.  That  the  visitatorial  power 
not  result  back  to  the  King;  but  the  reason  of  that  case 
that  there  was  a  visitor  in  being;  and  therefore  the  power 
not  devolve  on  the  King  in  default  of  a  visitor:  but  in 
as  from  the  particular  circumstances  of  the  case  he  could  n 
exercise  his   functions   as  visitor,    the  general  snperintei\din^ 
power  of  this  Court  was  obliged  to  be  exercised.     That 
therefore   differs   widely  from  the  present;    for   here^ 
founder's  heirs  are  extinct,  the  King,  as  general  representati 
stands  in  their  place;  and  as  he  is  capable  of  exercising 
visitatorial  power  in  its  frill  force,  the  necessity  of  this 
interference  does  not  now  exist  as  it  did  in  the  case  of 
Chester  college :  but  even  there  it  was  found  necessary  to 
against  the  inconvenience  of  extending  the  exercise  of  the 
tatorial  power  by  this  Court  frurther  than  that  case  went; 
by  the  2  Geo.  2.  c.  29.  after  stating,    that  doubu  had 
whether  the  King  could  visit  the  said  collegiate  cfaurdi 
the  suspension  of  the  bishop  of  Chester^s  power^  the  power 

(«)  s  Ld.^.  1334.    ioG«.i.    iStra.sS7*S.C.  (i)  sLd.ib9>t33^ 
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idting  the  siune  is  vested  in  the 'Crown;  and  then  by  the  Sd       1791. 
ection  is  specially  enacted,   That  if  any  dispute  should  arise 


onoeming  the  dection  or  admission  of  any  of  the  present  Mha 
nembers  of  the  college,  by  Reason  of  their  not  having  been  '^^lowlI^Vt!* 
lected  or  admitted  within  the  time  limited  by  the  charter,  the  CArB»»fHE'i 
ame  should  be  determined  by  the  course  of  the  common  law, 
^c  The  recital  in  the  statute  throws  considerable  doubt  upon 
!iat  case.  Another  case,  that  of  Res  v.  Qregory,  E.  12  Qeo. 
f  B.  IL  (a),  may  be  mentioned  for  a  dictum  of  Lord  Mans^ 
'dd  to  the  following  effect :  That,  where  the  right  of  visitation 
ame  to  the  Crown  in  default  of  heirs  of  the  founder,  the  King 
rould  visit  by  his  common  law  courts.  But  it  is  to  be  observed 
hat  that  was  not  the  point  in  question  before  him,  but  Whe- 
eler an  information  in  nature  of  a  quo  warrarUOy  would  lie 
against  a  fidlow,  to  shew  by  what  authority  he  claimed  to 
>e  audi?  and  probably  it  was  thrown  out  in  argument  with- 
'Qt  much  consideration  of  the  question.  At  all  events,  if 
i«re  be  authorities  on  either  side,  and  the  question  has  never 
iexk  solemnly  determined,  it  imports  the  Court  seriously  to 
ei^  the  inconveniences  which  are  likely  to  result  from  do- 
nnining  that  this  Court  can  visit  foundations  of  this  sort; 
r  if  they  can  visit  in  one  instance^  there  will  be  the  same 
for  visiting  in  all;  and  besides  that,  in  many  in- 
which  are  the  subject-matter  of  visitatorial  controul, 
e  Court  will  find  great  difficulty  in  adapting  its  function  to 
^e  cases  which  may  arise ;  the  very  foundation  of  the  visitato- 
s^  power,  which  is  a  general  discretion,  is  totally  repugnant 
^  the  constitution  of  this  Court,  which  is  governed  by  known 
^  established  rules  of  law:  and  all  the  mischiefs  of  litigation 
■^d  vezation,  against  which  the  visitatorial  power  was  intended 

*  be  a  guard,  will  thereby  be  introduced.  Independently 
^^^evcr  of  the  general  principle  of  law  by  which  the  right  of 
Station  devolves  on  the  King  in  default  of  heirs  of  the  founder, 
-  ^{^lears  in  point  of  fact  that  the  King  is  visitor  of  this  college: 
^  there  was  a  visitation  by  commissioners  in  Edw.  6th's  time; 
'Hi  the  dispensatory  letters  sent  to  members  of  this  college  by 
Scries  2,  are  referable  to  the  same  power;  for  .at  this  distance 
^  time  the  Court  will  rather  refer  these  acts  of  the  Crown 
^  a  rightful  than  to  a  wrongful  arbitrary  authority;  and  it 
'^y  therefore  be  presumed  that  the  Crown  was  appointed  visitor 
^  the  apedal  designation  of  the  founder  by  some  ancient  in- 

(«}  Vide  post.  440,  If.  A 

*  strumeat 
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1791*       ttrament  now  lost;  and  this  wrgoment  is  warranted  bj  the 
"~ [mentioned  in  Saint  Jokn*s  CoUege  against   Todding^  (m)\ 

mmmd        of  Doctor  Martin  v.   The  archbishop  of  Canterbury  as  visitor  of 
^wSSTrfsT*  Merion  CoUege  Oxford^  Tr.  11  Sf  12  Geo.  2.    It  was  the  case 
^^  hT^'**''*  of  a  private  fellow.     It  was  contended  by  Doctor  Martin^  that 
the  Bishop  of  Winchester  was  visitor:   the  other  side  shewed 
that  the  archbishc^  had  exercised  this  power;  but  the  Bishop 
of  Winchester  never  had;  and  it  was  said  that  as  the  case 
doubtful,  a  prohilHtion  was  proper:  hxiXper  Curiam^  << 
**  long  usage  will  not  give  a  right,  yet  it  is  strong  evidence 
^*  it;"  and  a  prohibition  was  denied. 

Bearcrqftj  Le  BlanCj  Serjt.  and  Yorif  contra^  admitted 
where  the  King  was  a  visitor  in  right  of  a  royal  foundation, 
by  special  designation,  the  power  was  to  be  exercised  ilmiiigl^ 
the  medium  of  his  chancellor,  and  not  by  this  Court;  and 
where  there  was  any  visitor,  this  Court  would  not  interfere 
matters  of  visitatorial  appeal;  but  contended  that  none  of 
authorities  cited  in  support  of  those  positions  afiected  this 
where  in  defeult  of  heirs  of  the  founder  there  was  no 
On  the  contrary,  it  has  been  solemnly  determined,  that 
thcfe  is  no  visitor,  or  the  visitatorial  power  is  suspended, 
remedy  is  by  application  to  this  Court  for  a  fnandamus.     It 
not  pretended  that  the  visitatorial  power  comes  to  the  Crown 
de&ult  of  heirs  of  the  founder  by  escheat.    The  right  of 
tion  arises  from  the  endowment  of  the  foundation,  in  order 
superintend  the  proper  application   of  the   founder's 
The  term  escheat  is  i^plicable  only  to  tenure;  so  long  th& 
fore  as  the  land  remains  to  the  original  purposes,  the  visili 
rial  power  which  arises  in  respect  thereoiQ  cannot  be  aaid  to 
dieat.     In  order  to  maintain  a  cdour  of  argument  for 
ing  that  this  right  vests  personally  in  the  King  in  default  of 
fowkler's  heirs,  the  other  side  are  driven  to  have  reoourw 
the  term  devotutian^  which  is  taken  from  the  civil  law,  and 
a  source  of  acquiring  rights  or  property  unknown  to  our 
The  argument,  if  it  has  any  foundation,  must  go  the 
length  of  shewing  that  there  must  of  necessity  be  a  apedal 
tor  of  evfsry  institution  of  this  nature;  in  which  case  it 
necessarily  follow  that  this  Court  have  done  wrong  in  every 
instance  where  they  have  interfered   by  mandasami   for 
usofi  answer  might  have  been  givoi  to  every  application, 
the  defect  of  visitatorial  jurisdiction,  that  where  no  other 


(«)  Vide  I  ^arrr,  158,    Bot  thccaic  adTCTtcd  to  it  takeafiom  s  Boie  IB  iAv«*t 
X««,  th.  College. 
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I 

litMr*WM  erapoir«red  to  act,  the  vkitatorUl  power  devokes  on       179L 
10  Kmg  penonallyi  to  be  exercised  through  the  medium  of  his 
Ttt^  liiL     Such  a  notion  of  visitatorial  power  is  entirely  new»       mmm^ 
ad  iooonsitteni  with  its  origin*  which  arises  from  the  private  '^wk^lttlSt^ 
irteftbefoond^  bimiel^  and  subject  to  be  moalded  by  him  Catmiums*! 
I  whalever  manner  he  pleases;  which  could  not  be  if  it  were  a 
ere  crosture  of  law;  whereas  the  power  of  this  Court  to  inter- 
ns in  such  cases  as  the  present,  where  there  is  no  visitor,  or  his 
jfwer  is  suspended,  has  been  long  established,  and  arises  from 
te  general  superintendant  authority  which  it  exercises  over  all 
irporations,  where  other  jurisdictions  are  deficient,  to  prevent 
fiulnre  of  justice;  and  no  greater  difficulties  are  likely  to  arise 
I  these  than  in  other  species  of  lay-corporations,  which  are  alike 
ovemed  by  the  general  law  of  the  land  and  their  own  peculiar 
imrterB  or  itatnti*s»     The  only  ground  of  application  can  be  to 
nfofce  the  observance  of  their  institutions,  which  this  Court  are 
Qtt  as  well  competent  to  do  as  any  other  tribunaL   This,  as  wdl 
0  all  other  colleges,  is  incorporated  by  charter,  from  whence 
be  King  is  called  Fundator  incipiens  (a);  but  that  is  by  virtue  of 
us  political  and  not  of  his  personal  character.    The  visitatorial 
sower  springs  from  the  FundcUor  perfieiens  or  endower,  and  is 
sltpgether  subject  to  his  controuL    The  only  power  therefore 
3iat  can  result  to  the  Crown  is  that  which  flowed  from  its  politi- 
ad  ampacity;  and  such  power  must  be  exercised  by  this  Court. 
^  is  there  any  instance  of  interference  by  the  Court  of  Chan- 
^^  where  there  was  no  visitor;  and  all  the  cases  wherein  that 
^^omt  have  interfered  on  the  ground  of  the  King^s  being  visitor, 
^  where  the  college  was  of  royal  foundation.    The  case  of  The 
Eisgr  Y«  ike  Bishop  of  Chester  (ft),  where  the  Court  interfered  by 
*tt%baitfs,  was  much  stronger  than  the  present:  for  that  was  a  • 
^ie  of  a  royal  foundation;  and  it  was  there  contended,  that  as 
*^  visitatorial  power  of  the  bishop  was  suspended,  the  right 
^^isumily  resulted  to  the  Crown  to  be  exercised  by  the  great 
'^i   but  even  in  that  case  the  Court  held  otherwise  and 
determined  unanimously   to   grant  the  mandamus^  upon  the 
^tiotd  ground  that  in  every  case  where  there  is  no  visitor  or  the 
'"'itatorial  power  is  suspended,  which  they  considered  as  the 
l^ine  thing,  the  right  of  superintendance  comes  to  the  Crown 
^  its  politic  capacity,  as  the  fountain  of  corporate  rights  to 
^  csercised  by  this  Court;  and  that  case  was  afterwards  reoog- 
'^^^  by  the  act  of  the  2d  Oeo.  2.  c.  29.;  wherein  it  was  held 

(«)  I  ^ANaitCom.  4Sx,       (<}  s  Sff.  779i  uA  s  MS.  note  of  Lord  Hariwuke. 

necessary 
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1791*       necessary  to  restore  by  act  of  parliament  the  ordinary  visitatorial 
power  to  the  King:  still  however  providing  for  the  exercise  of 


i^mmd        the  jurisdiction  of  this  Court  as  to  all  the  temporal  rights  of  the 

"^dkSf^Su**  parties  during  the  suspension  of  the  visitor's  powers ;  but  if  the 

Catbikimk's  visitatorial  power  had  vested  in  the  King  as  a  consequence  of 

law,  there  would  have  been  no  necessity  for  the 


to  confer  it  on  him;  and  their  doing  so  afibrds  a  strong  infer- 
ence, that  without  the  aid  of  that  statute  the  visitatorial  paw< 
would  not  have  devolved  on  the  King,  but  must  have  remain 
in  suspense.  Now  if  that  power  were  held  not  to  result  to  thi 
King  personally  on  failure  of  the  capacity  to  exercise  it  by  th< 
local  visitor,  even  where  the  college  ivas  of  royal  foundation 
still  less  can  it  devolve  upon  him  by  a  new  title  where  it  i 
of  a  private  foundation  for  the  same  reason;  and  the  an 
lity  of  that  case  has  been  repeatedly  recogniEed^  both  in  Ch; 
eery  and  in  this  Court.  Green  v.  Rutherford^  1  Vez.  471 ;  Rex 
Gregory^  E.  12  Geo.  S  (a);  and  Rex  v.  Bishop  ofEfyf  atUe^  2 


(«)  jR«v  ▼•  Grig^ryt  Mast.  i%  Cm.  3.  B,  Jt.    JJpon  a  rule  to  diew  cause  wby  an  u 
matton  in  nature  of  fuo  warraiO^  tfaouU  not  be  exhibited  against  the  ddtndaiit^  to 
bj  what  authority  he  claimed  to  be  fellow  of  Trinity  Hall  in  Cambridgey  the 
to  be,  that  the  defendant  had  been  elected  by  a  majority  of  the  fellowa;  but  the 
had  been  made  on  a  difiertnt  day  from  that  which  the  master  had  appointed,  who  daimed 
a  right  by  the  statutes  of  the  college  of  appointing  a  day  for  the  election,  and  firiiriin 
thereat  if  he  pleased. 

[The  particular  statutes  and  circumstance  relative  to  the  propriety  of  the  election,  vidi 
the  arguments  thereon,  not  being  material  to  the  principal  case,  are  omitted.] 

On  shewing  cause  against  the  rule, 

9f^aUacif  MantfiiUtZvA  RoHmsMf  first  objected  to  the  mode  of  application :  that  in  thor 
cues  of  lay-eleemotynary  foundations  it  was  intrusted  to  the  founder  and  hia  heoib « 
other  spedal  visitor,  to  terminate  aU  such  disputes  as  the  present ;  and  that  diey  ong^  not 
to  be  determined  by  information  in  nature  of  ftn  warratd$.  But  Dr.  MarrtHip  the  Baittr 
of  this  college,  grounds  this  application  on  an. affidavit,  that  he  docs  not  hear  of  any  hdr  «f 
die  ftunder  being  alive;  but  supposing  there  b  no  such  heir  in  existence,  the  right  of  it* 
tennining  these  disputes  must  result  to  the  Crown  by  prerogative. 

Agun,  by  9  A»m.  c  ao.  thu  Court  does  not  acquire  any  authority  to  grant 
madons  with  regard  to  college-offices.  It  is  not  pretended  that  such  an  ii 
wanld  lie  if  there  were  a  visitor;  and  as  the  aa  does  not  particularly  exempt  colle|ea«hkh 
bave  vistton  firom  being  subject  to  sueh  informations,  in  thu  re^ct  Trinity  Hall  snnii 
in  the  same  situation  with  respect  to  the  sutott^as  if  it  had  a  special  i^tor.— But  ooBcfCt 
are  for  private  education  only :  and  a  fellowship  or  scholarship  can  never  be  eaUed  a  laysl 
fnndiise,  so  ss  to  be  subjected  to  diis  process.  They  hive  this  only  connection 
loyal  prerogative,  that  they  may  purchase  and  hold  Unds.  In  MameUstir  Ctikgt 
Stnu  7^7,  where  the  Court  granted  a  wutndammt^  under  an  idea  that  the  right  of  viril 
wu  su^ended  by  the  bishof^  of  Chettir,  who  was  the  visitor,  being  warden  off 
college,  and  he  being  therefore  a  party  interested,  could  not  visit  as  a  judge.  PUtt^t^ 
Bwry^  8kiiu  447  («);  where  the  distinction  is  taken  between  public  and  private 

(«)  Since  reported  antey  a  voL  346. 
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and  what  was  said  by  Lord  Mansfield  in  Rex  v.  Gregory  is  di- 
rectly in  point  to  this  question,  and  was  not  merely  an  obiter  dic» 


T 


^4M  T.  MMrtim^  3  Bwrr.  1 81  a.     ParJtsMmm*$  case,  Cartl,  9a»  when  even  a  mamdaam  ipi^^ 
^vras  denied  to  restore  a  fellow  to  hit  fellowship;  but  even  though  a  mamtUnmus  might  lie     Fel 
in  tlus  case,  yet  there  are  a  variety  of  instances  where  the  Court  have  granted  a  wuimdammt^   ^^'^ 
jK  the  prayer  of  penoos  in  no  way  entitled  to  informations  in  nature  of  f«»  vfarraai»» 
JitM  V.  T}t,  BttOieft  %  Sira.  91S.  F^rt.  398. — Dmmumg  and  Davempwt^  in  support  of  the 
xatle,  argued  upon  the  propriety  of  this  mode  of  proceeding,  by  information  in  nature  of 
farrami§»    If  the  supposition  of  there  being  somewhere  the  heir  of  the  founder 
kistiBg  has  anj  weig|it,  as  urged  on  the  other  side,  it  brings  the  present  case  exactly 
tirithin  that  of  Manchester  College,  where  this  Court  interposed  on  account  of  the 
V'tfitatorial  power  being  in  suspense;  but  if  there  be  no  heir  of  the  founder,  this  power 
xxKVSt  escheat;  and  the  question  will  he,  How  must  this  escheat  take  place?     If  it  be  a 
s^jlject  of  tenure,  it  must  revert  to  the  original  grantor.    As  to  Parkttnom*i  case,  it  has, 
%0^  suhaequent  decisions,   been  denied  to  be  bw;   and  in  Rex  v.  ffTtaUy,  %  Sira,  1x39. 
9     aMmdmmms  was  gnnt^  to  compel   the  roaster  to  admit  a  fellow  where  there  was  a 
^-  Ksitor;  and  the  visitttorial  power  is  in  the  nature  of  a  claim  of  cognizance,  which  is  not 
CO  be  £nroured  in  exclusion  of  the  ordinary  constitutional  method.     That  this  b  a  lay 
s^oTporation  is  oodeniable ;  and  as  such,  it  is  subject  to  the  temporal  jutisdictioo.    In  this 
OToitrt,  therefore,  we  must  seek  our  remedy;    but  it  has  been  said  that  this  is  not  the 
remedy;  and  it  is  ol:jected,  that  antecedently  to  the  statute  9  Ahm,  there  existed 
SDch  practice   as  granting  these  informations   at   the  insunce  of  private  persons; 
a«»^ that  the  9  jImm  does  not  of  itself  allow  of  them;   but  in  the  rime  of  M7//.  3.  the 
■^■^^dxmstions  did  issue,  as  in  the  case  of  lUx  v.  Tbt  C9rforatiM  rf  Hertford,    It  is  ceruin 
diat  thb  node  did  exist  prior  to  the  statute  of  Anny  and  that  does  not  take  it  away; 
die  contrary,  it  uaes  the  most  extensive  and  comprehensive  terms  in  the  word  •ffiters 
;  MRly  the  master  or  head  of  every  by*corporarion  is  the  head  officer  of  such  corpora- 


id.  Manstikld,  Ch.  J^-As  to  the  first  objection  to  this  mode  of  application,  that 
*^^«  Gout  cannot  interfere,  because,  if  there  be  no  visitor,  the  power  of  visiung  escheats 
^^  the  king  in  Chancery  as  a  charity,  I  answer,  That  the  foundation  ia  not  a  charity,  and 
^^^  povcr  of  superintending  it  does  not  go  to  the  king  as  visitor;  but  it  is  a  corporation ; 
**^  ssfDch,  the  right  devolves  to  the  king  to  be  exercised  here,    llie  case  otMancbetter 
^^'■tft  is  very  strong  to  this  point;  for  there,  as  long  as  the  suspension  of  the  visitatorial 
it  was  the  same  as  if  there  had  been  no  visitor ;  and  the  king,  in  this  Court, 
upon  ir.    The  statute  %  Gn.  a.  e.  29.  is  here  very  material ;  for  as  this  Court 
^^  Bot  exercise  the  ordinary  visitatorial  power,  that  aa  made  the  king  visitor  of  Man- 
*^^**u  College ;  but  if  any  question  concerning  the  election  and  interest  arose,  the  act' 
^^  die  dedsion  of  it  in  this  Court.    This  being  clear  as  to  the  right  of  this  Court  to 
t,  how  is  this  mode  to  be  applied?    The  change  of  the  judge  does  not  changethe 
by  which  it  must  be  determined,  which  is  by  the  sutuu  of  the  college.    As  to  this 
by  iofbnnation,  the  objection  to  it  is  strong,  that  no  such  information  can  be  filed 
Evader  the  scaL  9  Am»,  and  that  all  other  informations  ought  to  he  filed  by  the  Attor* 
^^y^OcKfal;   but  those   informations  did  exist  before   the    sututt  of  Amm.     Every 
^'^K  b  a  corporation  in  itself;  and  altogether  they  form  one  corponUon   in   the 
***Ay  ia  gross.    There  is  a  case  in  Rmtbwrfbt  where  it  b  said,  that  the   visitor 
^  ^  nmversity  at  laise  is  the  Archbbhop  of  Canterbury.     Yet    if  a  person  shew 
*••  •  grievance,   wUch  wants  to  be  remedied,  thb  Court  will  find  a  remedy.     A 
■•*«iib  Of  aa  action  brought  by  a  feOow,  appointed  by  the  master  in  right  of  a 
*V^  ^Vk  bvrc  answered  the  same  pnrpoK.     But  upon  the  merits,  1  have  not  a 
*^  of  doubt.    [Hb  Unbhip  then  proceeded  to  ^w  that  Mr.  Grq;ory  had  been 
*^«»«cttd.] 

Rule  discharged. 

Vou  IV.  R  Mn^ 
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1791.       tumj  like  the  opinion  of  Lord  Holt  in  12  Mod.  but  was  c 

points  for  the  dcterminadoo  of  the  Court.    The  first  po: 

Mima        was  there  to  be  considered  was,  Whether  the  Court  had 

^iw^^sJ!*'  ^  interfere  at  all?  for  it  was  contended  that  as  the  hei 

Catbikin E*8  founder  were  extinct,  the  yisitatorial  power  resulted  to  th 

and  ought  to  be  exercised  by  the  medium  of  the  great 

that  were  so,  it  was  nugatory  for  the  Court  to  construe 

tutcs  of  the  coll^ge^  and  to  see  whether  Mr.  Gregory 

perly  elected  a  fellow  or  not.     The  question  therefore 

rectly  before  the  Court;  and  Lord  Mansfield  ga^e  it  as  hi 

opinion,  that  the  visitatorial  power  did  not  escheat  to  th 

Chancery,  in  defisiult  of  heirs  of  the  founder,  like  the 

charity,  but  that,  as  a  coipomtion,  the  right  devolved  on 

to  be  exercised  in  this  Court.     The  Court  indeed  were  o 

that  the  mode  of  application  for  an  information  in  natu: 

*  warranto  was  wrongs  they  having  no  authority  to  rcceiv< 

information  under  the  9  Ann ;  but  still  they  held  that  a  in 

would  have  been  proper :  however,  that  was  not  applied 

cause  the  Court  upon  the  merits  thought  Mr.  Gregorjf% 

good.   With  respect  to  the  ai^ument  drawn  firom  the  es 

fexX  of  the  visitatorial  power  by  the  king,  that  is  easily  es 

It  is  notorious  firom  the  history  of  the  reign  of  Edward 

and  fi-om  the  commissions  themselves,  which  are  in 

F^ed.  178  and  183,  that  they  were  not  issued  upon  tl 

the  king's  general  visitatorial  power  in  the  sense  now  a 

for ;  but  were  derived  from  his  newly-acquired  spiritn 

diction  upon  the  ruins  of  the  papal  authority  in  this  V 

Neither  was  it  a  commission  of  visitation  to  tins  partic 

lege,  but  to  the  universities  at  lai^  bodi  of  Oxford  a: 

bridge.    Non  constat  that  the  heirs  of  the  founder  wen 

at  that  time;   at  all  ev^its  the  visitation  did  not  pn 

that  gnmnd;  neither  were  the  proceedings  under  tho 

missions  of  visrtatoiitd  nature.    The  parties  were  not  ra 

or  heard,  nor  was  there  any  adjudication  upon  the  s 

abuses  which  they  corrected;  and  the  same  answer  Bf 

the  statutes  ^5  H.  8.     The  power  of  visidng  thereby  o 

on  the  king,  was  of  an  ecdtniastical  nature,  the  samt 

been  claimed  by  the  pope  before  that  time  as  bead 

church;  and  in  those  times  these  eleemosynary  bodi 

considered  as  ecdeaiastioal,  tfaoegh  now  that  idea  is  ca 

On  the  other  hand,  die  letters  misaive  of  Ckarki  IL  wi 

acts  of  arbitrary  dispensation,  and  certainly  could  not 

(«)  Vide  SmrmfiHuiu of  tbe Refbrmatioii. 
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ported  at  thi#  dttf^  thongb  the  kirig  still  takes  upon  him  ia  the       1791« 
vniYeniCj  of  Cambridge  to  ksue  letters  mandatory  for  the  con- 


ftfring  of  d^ees.    Neither  do  those  letters  purport  to  be  visi-        mila^ 
tatorial  act%  but  are  expressed  to  flow  from  his  rojfal  dispensa-  't^^^^^ 
tiOD,  a  ptorogatiTe  claimed  and  exercised  iii  diose  tisfies  in  other  Catbikink's 
iDstciieeB  tkAn  these.     Bat  at  aU  ereiMe  if  the  <|aestion  depend^* 
ed  apott  ihie  coisaderatioik  whether  the  king  were  mfact  visitor 
-  or  lloty  the  Gowrt  would  send  it  down  to  a  jury  to  be  triedw 
The  Ccurt  XofM  time  to  cotfisider  this  question;  and  now 
.  Lord  KsNTOir^  Glh  J.  delivered  the  opinion  of  the  Courts 

Having  observed  the  anxiety  cf  the  parties  to  have  this  qnes^ 
tion  decided,  we  tbish  it  is  better  to  give  our  opinion  now,  ha^-* 
iDg  maturely  weighed  idl  thcf  aatborities^  afs  well  those  whidi 
wefe  eked  at  the  bar  aa  that  referred  to  by  Lord  HoU  in  the 
casrin  IS  Jlfed^m  (a)^  than  fo  keep  Ae  parties  longer  in  sus- 
pense. The  principle  OB  winch  Lord  Mtfii2/feMpitooeeded  in  the 
c«o  of  Tki  King  v.  Oregory^  and  #htcb  nlay  fiot  be  broaghl 
improperly  into  eaeee  of  this  hind,  wds  a  wish  to  adapt  the  ad^ 
toinislfddoii  of  justice  to  the  convenie^ioe  of  the  parties^  not 
iadosd  so  as  to  eontrool  the  law,  but  89  a  guidd  in  doubf^l 
csMfey.  and  on  untrodden  ground.  Lord  Coke  riso  menition^  the 
arguaiet  ab  inean'$enienti  a»  a  powerM  argument  in  such  cbse^ 
fsihcnr  wint  the  law  is.  That  H  h  extremely  conveilimt  that 
ttt  dhpote<  of  this  kind  should  be  decided  kk  Jbro  domesHeo 
tmM  be  doubted;  and  if  that  arguipent  were  entitled  to  muck 
^i)|^  aa  A.  Jokrfs^  College  v.  Todingionf  it  certoinfy  merits 
Ae  saaK  attention  in  this  case. 

Hm  right  now  elamed  cannot  be  said  fo  escheat ;  it  ie  niie-> 

^Pt^jnng  ibe  word;  for  that  appertaatw  to  estates  held  by  tenure^ 

^4  where,  6tt  finhnre*  of  heirs  ei  the  dbnee,.  the  estate  reverts  to 

Av  dooMMV  a^  <^  escheat     Bat  there  are  several  lunds  of  proper^ 

^4aib  belong  to  the  king  when-  there  is^  no  other  persoA  to  take 

Aub;  as  In  the  instance  of  alt  goodsy  of  which  no  owner  i»  to 

k  .feond.     Theii  there  is  nothing  inoongraous  to  the  geneital 

priotiplea  of  the  kw  to  say  thac  this  power,,  now  contended  fei*^ 

lAids  at  the  tkne  when  die  charity  was  founded  waa  vested  i» 

twasbadyy  dioold  now  devoive  on  the  king,  there  being  nts^ 

sdMf  ferso*  who  has  any  claun^  to  ity  to  be  exeroised  cypres  to 

fiM  uMumer  in  which  it  #8S  eEfisrcned  by  the  fewider  and  hia 

kaifft    Thia  power^  though  not  eApressly  reserve  to  the  king 

1^  ike  fonnisr,  yet  belongs  to  hitti  1^  operation  of  lanr.    Tho 

gpeat  aPHlChoiriiy  against  Ihisi  opiniMv  aMt  whiAih  weighed  mosl^  v6t 


{a)  5  id,  4, 143,  Lo9g,  Qfiint, 

R2  our 
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1791.       our  minds,  was  what  was  said  by  Lord  Mansfield  in  JR.  v.  Gftv- 

—"—""""^   gory.     But  of  that  it  is  sufficient  to  say  that  it  was  not  the  point 

agaimti       in  judgment  before  the  Court;  his  attention  was  not  immedi- 

Fem)!l!«*!rf'sr/  ^*®^y  called  to  it ;  and  I  do  not  believe  it  was  an  opinion  by  which 

Cathirivs's    he  would  wish  to  be  bound;  it  being  at  the  most  an  obiter  die- 

/tim,  we  do  not  lay  so  much  stress  on  it  as  we  should  otherwise 
have  done,  as  it  came  from  so  high  and  respectable  an  authority. 
The  other  authority  cited  on  the  same  side  was  the  case  of  Man 
Chester  CoUege^  and  the  act  of  parliament  which  was  passed  in 
consequence  of  that  determination ;  but  I  confess  that  that  sta- 
tute weighs  in  my  mind  the  other  way.     It  was  contended  by 
the  counsel  in  support  of  the  rule,  that  the  last  clause  of  that  act 
was  at  variance  with  the  first,  and  abridged  the  construction  of 
it.     The  first  clause  in  that  statute  enacts  that,  when  it  shall 
happen  that  the  wardenship  of  Manchester  shall  be  held  in  com- 
mendam  with  the  bishoprick  of  Chester,  the  power  of  visiting  Man- 
Chester  college  shall  be  vested  in  the  Crown ;  and  it  enables  the  king 
to  visit  it,  according  to  the  charter  of  foundation ;  that  power 
of  visitation  then  must  be  exercised  by  the  king  in  his  Court  of 
Chancer}'.     If  that  clause  had  stood  alone,  it  would  not  assist  the 
argument  in  support  of  the  rule ;  because  we  must  suppose  that 
the  Legislature  intended  in  that  case  to  follow  the  course  of  the 
common  law  as  nearly/as  possible ;  and  under  that  act  the  king 
cannot  exercise  his  visitatorial  power  in  this  Court    Then  it  was 
argued  that  the  last  clause  controuls  the  operation  of  the  former, 
because  it  provides  that  disputes  concerning  the  election  of  the 
members  of  the  college  shall  be  determinable  by  the  course  of 
the  common  law,  as  if  there  were  no  visitatorial  power  in  being; 
but  that  clause  does  not  say  that  injutttre  times  such  shall  be 
the  law ;  it  merely  respects  the  case  of  the  then  existing  members  / 
leaving  the  power  of  visiting  in  other  cases  in  the  chancellor, 
and  cautiously  avoiding  to  stir  the  question  relative  to  the  pro- 
priety of  granting  the  mandamus,  which  gave  rise  to  the  act.. 
These  two  authorities,  which  were  urged  in  &vour  of  the  XMm— 
damns,  being  answered  to  our  satisfiiction,  the  only  points  kft  Ibic- 
our  consideration  are  the  convenience  of  the  case  and  the 
law  on  the  subject.    In  general,  corporate  bodies,  whidi 
the  public  police  of  the  country  and  the  administration  of  ji 
are  better  regulated  under  the  superintendance  of  this  Court 
of  the  Court  of  Chancery ;  but  it  is  otherwise  with  eleemosynaK^ 
foundations  in  genend.    What  is  said  by  Lord  Holt  in  18  Ifo^* 
seems  decisive  of  this  question :  for  thou^  it  is  only  called  Imi^ 
private  opinion,  yet  as  it  was  formed  by  him  on  a  subject  yMt^ 
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he  had  so  thoroughly  considered,  and  as  the  general  conve-       1791. 
nience  of  the  case  coincides  with  it,  it  is  entitled  to  our  best  con-    ' 
sideratioo:  therefore^  with  no  decided  authority,  or  general        against^ 
principle  of  law  against  us,  but  with  the  convenience  of  the  pJio^^^s^ 
case  and  general  principles  of  law  in  our  favour,  we  shall  do  Catbikiks's 
more  substantial  justice  to  the  parties  in  this  particular  case, 
and  to  the  public  in  general,  by  refusing  to  grant  this  writ  of 
-mandamuSf  and  by  referring  this  question  to  the  Lord  Chan- 
•cellor,  than  by  entertaining  jurisdiction  over  it. 

Rule  discharged. 


The  King  against  The  Inhabitants  of  Birdbrooke.       ff^'^' 

^  May  axsU 

-^T^WO  justices  removed  M»  Meersy   his  wife,   and  children,  Service  for  ■ 
^  from  Sioke  by  Clare,  Suffolk,  to  Birdbrooke,  Essex.    The  l^^^u^l^, 
Sessions  confirmed  the  order,  and  stated  the  followim;  case :  P^  ^^  \^^ 

.  year  round, 

The  pauper  M.  Meets,  being  settled  at  Birdbrooke,  was  hired  with  Lbcrty  to 
'^hen  he  was  single,  by  John  Olley,  fanner,  at  Stoke  by  Clare,  S^h?i  notice, 
at  three  shillings  per  week  the  year  round ;  each  was  to  be  at  T*^  8*^^  *  •**' 
liberQr  on  a  fortnight's  notice ;  but  the  pauper  was  not  to  go    {%  E(ut.  214.] 
away  at  seed-^time,  hay,  or  harvest.     He  stayed  in  that  service 
a   year  at  Stoke,    and  received  his  wages  at   different  times 
W'henever  he  pleased. 

nJ.  Heymood^  in  support  of  the  order  of  Sessions,  contended, 
That  the  pauper  gained  no  settlement  at  Stoke  by  Clare,  be- 
cause he  only  served  there  under  a  weekly  hiring.  iZ«  v.  Newton 
^n^iyy  (a).  There  is  nothing  to  shew  that  this  was  a  hiring 
fei*  a  year ;  for  the  expression  of  "  the  year  round"  is  not 
•tt^nger  to  that  effect  than  that  "of  Summer  and  Winter;" 
W'hicfa  was  held  in  iZ.  v.  Denham  {b)  not  to  be  hiring  for  a  year. 
'^he  addition  of  the  words  "  the  year  round"  to  the  weekly 
^ages  was  merely  to  r^ulate  the  price  of  the  pauper's  labour 
^  the  different  seasons  of  the  year,  in  case  he  consented  to 
^3;  but  the  proviso,  that  he  should  not  leave  the  service  at 
P^^rticular  times  of  the  year,  affords  a  strong  inference  that  he 
''^ight  have  left  his  master  at  any  other  part  of  the  year,  without 
^^^^tag  guilty  of  a  breach  of  his  contract;  and  this  is  further  con- 
^'^ed  by  his  being  at  liberty  to  put  an  end  to  the  contract,  on 
Saving  a  fortnight's  notice. 

Xoid  Kenton,  Ch.  J.  (stopping  Erskine  and  Hay,  contra) 
"^d,  No  doubt  can  be  entertained  on  this  case.    It  does  not 

(«)  Aatc,  %  voL  453  (0  Smtw^  S.  C,  6s3- 

even 
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1701.       cvcB  rest  on  a  gcHeral  hiring,  for  this  was  an  express  contract 
■  to  serve  "  the  year  round."     But  it  is  said,  That  this  cannot  b« 

^ah!t^     considered  to  be  a  hiring  for  a  year,  because  there  was  a  reser- 
"^  B^Ro^"  vation  of  weddy  wages,  and  because  each  party  was  to  be  at 
BtooKiu      liberty  to  put  an  end  to  the  agreement  on  giving  a  fortnight's 
notice ;  but  whether  the  wages  be  to  be  paid  by  the  week  or  the; 
year  cannot  make  any  alteration  in  the  duration  of  the  service^ 
if  the  contract  were  for  a  year.    This  therefore  was  a  contract 
for  a  year,  at  so  much  a  week,  with  liberty  to  quit  at  any  tim* 
except  seed,  hay,  or  harvest-time,  on  giving  a  fortnight's  notice 
but  the  power  of  giving  notice  makes  no  diflTerence,  for  it  hc^^; 
been  held,  that  an  agreement  to  leave  the  service  on  giving 
month's  warning,  did  not  defeat  the  settlement  (a). 
AauHuasT,  J.  of  the  same  opinion. 

BuLLER,  J. — The  only  question  is,   Whether  this  were  a 

yearly  or  a  weekly  hiring?    In  support  of  the  order  of  8essi< 
Uie  latter  ^as  been  contended ;  but  a  hiring  for  a  week,  feq^ 
ring  a  fortnight's  notice,  was  never  heard  of. 
Grose,  J.  absent. 

Both  orders  quashed  (&^« 

(#)  X.  V.  New  H^m4t«r^  Mm(jr»  S,  C,  19. 

(ii)  V14.  /L  V.  The  Inhabitantt  of  fismptt^n^  post,  5  toL  aoj. 


Tmadsy,  Jho  KiN^  ogmTut  ^\t  J.  Carter  and  Otbeirs. 

May  24dl. 

ff  on  an  appeal  ^*^^  *"  appeal  against  the  allowance  of  the  accounts  of 

against  over-       Vr  jj^^^  ^n  overseer  of  Fareham,  Sauthampiotu  the  Sessions-  -^ 

teer*s  accounts  ,  ^  ^ 

the  lessiom        disallowed  several  iiem^  in  the  account,  amounting  in  the  wfadi^^"^ 
^J£^^"*     to  42/.  75.  \d. ;  but  the  order  of  Sessions  did  not  proceed 
and  do  not  order  di^eet  Mr.  Mead  to  pay  that  sum  ovfer  to  the  succeedinir  over- 

the  overseer  to  ^   ''  P 

My  the   ba-    secrs.    On  Mr.  'Reai^  subsequent  refusal  to  pay  over  this  snm^ 
I,  two  jus^  &n  application  was  made  to  two  of  the  defendants,  as 


cesson. 


ri^^'L^  ^-  ^'^^  desiring  them  to  enforce  payment  under  the  48  JEL  c;  t^ 
force  payment  5.  2  &  4.  and  17  Qeo.  2.  r.  38.  5.  3.;  but  those  gentlemen, 
and  if  they  re-'  cciving  they  had  no  authority  to  act,  declined  to  interfere^ 
Sh  Court*^U  ^bereupon  a  rule  was  obtained,  requiring  them  to  shew 
frant  a  mamda-^  why  a  mandantus  should  not  issue,  to  compel  them,  or  tmw  tw 

mmt  to  compel  "  .  1. 

them  to  hear  the  ofthem,  to  receive  and  proceed  on  the  complaint  against 
^^^^     ^         Bead^  for  refusing  to  pay  over  the  balance  in  his  hands. 

BurroHgh  now  shewed  cause;  contending.  That  die 
trates  had  no  jurisdiction,  as  this  case  had  been  befbre 
Sessions,  who  had  made  %  judicial  ordcf  upoQ  the  sulg 


TluKiNo 
Caatir. 
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• 

The  45  El.  c.  2.  s.  2  &  4.  directs  the  overseers  to  pay  over  the  1791. 
T)alaiicein  their  hands  to  their  successors  in  four  days;  and  in 
-defimlt  diereof,  enables  two  magistrates  to  levy  the  sum  due  by 
distress  and  sale  of  the  offender's  goods,  or  to  commit  them  to 
prison.  The  17  Geo.  2.  c.  S8.  s.  3.  only  enlarges  the  time  of 
paying  the  balance  to  fourteen  days;  giving  the  justices  the  same 
power  to  commit  the  defaulters  to  prison,  and  omitting  the  levy- 
ing of  the  balance  by  distress  and  sale :  and  under  both  statutes, 
an  appeal  to  the  Sessions  is  given  against  the  allowance  of  the 
accounts;  but  the  power  of  the  magistrates  is  confined  to  cases 
where  there  is  no  appeal.  Here  th,e  prosecutor  chose  to  appeal 
to  the  Sessions;  and  therefore  he  should  pursue  that  remedy 
by  Sessions  process:  and  these  magbtratcs^  acting  out  of  the 
Sesnons,  have  no  power  under  either  of  these  statutes  to  compel 
the  payment  of  the  balance  of  this  account. 

lx>rd  Kenyon,  Ch.  J.  (stopping  Portal^  who  was  to  have 
^uppoiUA  the  rule)  said,  It  seems  to  me  that  these  justices  have 
urisdiction  in  this  case.  The  ^ect  of  the  appealViras  the  as- 
ertaining  the  quantum  of  the  arrears;  and  then  the  statute  at* 
Bcbes,  and  enables  the  magistrates  out  of  Sessions  to  enforce 
he  payment  of  the  balance. 

AsHHURST,  J.  and  Buller,  J.  absent. 

Grose,  J. — These  are  as  much  arrears  now  as  they  were 
^^ore  the  appeal,  only  the  quantum  is  ascertained. 

Per  Curiam^  Rule  absolute. 


Wicks  against  Fentham  and  Another.  Thursday, 

May  mtu 

^^HIS  was  an  action  for  a  malicious  prosecution;  at  the  trial  An  action  liesfor 
"*   of  which,  at  the  Westminster  Sittings  after  last  term,  before  ]^f^^'^ 
1-^rd  Kenyan,  it  appeared,  That  the  defendants  had  indicted  the  plaintiffbe 
^e  plaintiff,  as  constable,  for  having  permitted  a  prisoner  to  d^a  in  ^  In- 
5«cape  out  of  his  custody ;  upon  which  indictment  he  had  been  ?^','*^^, 
^c^tted,  because  he  was  a  headborough,  and  not  a  constable.  3  J^'f*  7*1 
Et  Was  objected  by  the  defendant's  counsel:  That  this  action 
'^'dd  not  be  maintained,  because  the  plaintiff  had  not  been  ao- 
i^Uted  on  the  merits ;  and  Lord  Kenyan  nonsuited  the  plaintifl^ 
^  the  authority  of  a  case  at  the  Monmouth  Assizes,  1768,  be- 
^*^  Astonj  J.  who  thought.  That,  in  order  to  entitle  the  plain- 
'^  to  recover  in  an  action  for  a  malicious  prosecution,  it  ought 
^  appear,  by  the  opinion  of  the  jury,  that  on  the  merits  tbore 

^M  no  foundation  for  the  original  prosecution. 

ErsMne 


2iB 
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WiCKt 
OjgMMd 
FlNTBAM 

and  Anocfaer. 


Erskine  obtained  a  rule  on  a  former  day,  to  shew  cause  wbjr 
the  nonsuit  should  not  be  set  aside,  and  a  new  trial  granted, 
on  the  authority  of  Cfiambers  v.  Bobinson  (a),  where  this  pre- 
cise point  was  determined,  as  well  on  authority  (6)  as  on  rea- 
son ;  and  where  the  Court  said,  that  "  a  bad  indictment  served 
<<  all  the  purposes  of  malice,  by  putting  the  party  to  expense 
<<  and  exposing  him,  but  that  it  served  no  purpose  of  justice 
<<  in  bringing  the  party  to  punishment,  if  he  were  guilty.** 
Mingay  and  Gmrao)  were  now  to  have  shewn  cause ;  but 
The  Court  were  of  opinion,  That  they  were  bound,  by  the 
cases  of  Chambers  v.  Robinson  and  Jones  v.  Owynn^  to  make 
the  Rule  absolute. 


(«)  z  Sh-.  691. 


(I)  JoMii  V.  Gwymm^  GiU,  185.  and  10  Af«/  Z48,  »Z4. 


Msy 


M,        LiDDERDALE  ogohist  The  Duke  of  Montrose  and 
Lord  MuL6RA\^,  Paymasters  General  of  the  Army. 


^^^SToffi^  npHIS  was  an  action  on  the  case;  wherein  the  declaration 
unocasagnaUe.  -^  stated,  Tliat  the  plaintiff  before  and  on  the  24th  June 
T.  R.  4x3.]  1 788,  and  from  thence  until  and  at  the  time  of  making  the  pro- 
mise thereinafter  next  mentioned,  was,  and  from  thence  until 
such  time  as  last  mentioned  had  been  and  still  was,  a  reduced 
lieutenant  of  his  majestjr's  land  forces,  viz,  a  reduced  lieu- 
tenant in  Major  Commandant  Elfbrd^^  then  late  coips  of  in- 
fantry ;  xmd  as  such  lieutenant,  he  the  said  plaintiff  was  for  and 
during  the  time  aforesaid,  entitled  to  a  certain  provision  or  al- 
lowance, commonly  called  Half-Pay^  viz.  a  certain  provision 
or  allowance,  at  and  after  the  rate  of  25.  and  4(2.  per  day,  pay- 
able half-yearly;  subject  nevertheless  to  a  certain  deduction 
thereupon,  viz.  a  deduction  of  6d.  in  the  pound  on  the  amount 
thereof,  of  which  said  provision  or  allowance  a  certain  sum  of 
money,  to  wit,  83/.  before  the  making  of  the  promise^  &c 
thereafter  next  mentioned,  to  wit,  on  24th  June  1790,  became 
and  was  due  and  payable  to  the  plaintiff,  as  such  lieutenant  as 
aforesaid^  for  two  years  then  elapsed;  and  which  said  sum 
83/.  from  thence,  until,  and  at  the  time  of  making  the  pro--*- 
mise,  &C.  thereafter  mentioned,  was  in  arrear  and  unpaid  to  the^ 
plaintiff,  to  wit,  at,  &c  It  further  stated,  Tliat  before  the  mak^-. 
ing  of  the  promise,  &c.  thereafter  next  mentioned,  and  duriniM 
the  said  two  years,  divers  large  sums  of  moaey  had  been  dni] 
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and  regularly  issued  to,  and  were  then  in  the  hands  of,  the       1791. 

Governor  and  Cbmpany  of  the  Bank  of  EnglatidC a) j  on  ac-    ' 

count  of  the  paymaster-general  of  his  Majesty  s  forces;  and  to        agaimt 

be  applied  in  payment  of  the  half-pay  due  and  payable  to  the    MoH^i^fi^ 

reduced  officers  of  the  same  forces,  to  wit,  at,  &c.;  of  all  which    *"**  Another. 

said  several  premises  the  said  defendants,  who  before  and  on 

the  said  Q^th  June^  1788,  were,  and  from  thence  to  the  filing 

of  such  declaration  had  been,  and  then  were,  the  paymasters 

general  of  his  Majesty's  forces,  and  whilst  the  said  SSL  was  so 

due  and  payable  to  the  said  plaintifi^  as  aforesaid,  to  wit,  on  8th 

September  J    1790,    as   aforesaid   at,    &c   had   notice;   and   by 

means  of  the  several  premises  aforesaid,  it  became  and  was  tlie 

^luty   of  the   defendants,  as  such  paymasters-general  as  afore* 

said,  to  draw  upon  the  said  governor,  &c«  of  the  bank,  at  the  re- 

quest  of  the  plaintiff,  for  the  payment  of  the  said  83/.  to  the 

sa.id  plaintiff  specifying  in  the  draught  the  particular  service  for 

vi^liich  the  same  was  drawn;  and  thereupon,  in  consideration  of 

tfx«  several  premises  aforesaid,  they  the  said  defendants,  so  be* 

in^  such  paymasters-general  as  aforesaid,  afterwards,  to  wit,  on 

:•  at  &C.  undertook,  and  then  and  there  faithfully  promised  the 

to  draw  upon  the  said  governor,  &c.  at  the  request  of 

plaintiff  for  die  payment  of  the  said  sum  of  8S/.  as  aforesaid. 

I^    then   stated  a  breach  (£)•    There   was  another   count  for 

u^oney  had  and  received.     At  the  trial  of  this  cause,  before 

LK>rd  Kenyon  at  the  last  sittings  at  Westminster,  it  was  agreed 

that  a  verdict  should  be  taken  for  the  plaintiff,  with  liberty  to 

'^ove  the  Court  to  set  it  aside  and  enter  a  nonsuit,   if  they 

^ould  be  of  opinion  that  by  law  an  assignment  by  an  officer  of 

l^is  half-pay  is  good,  and  will  warrant  the  paymaster-general, 

^pOQ  due  notice  of  such  assignment,  to  withhold  payment  of 

^e  same  to  the  officer :  for  if  it  were  good,  then  the  plaintiff 

not  entitled  to  recover,  it  being  proved  that  he  had  regu« 


(«•)  Vid.»3  Ge0.3.c.so. 

C)  It  WIS  intimjited,  that  there  were  some  defects  in  the  form  of  this  declaration,  whidi 
^^  de£mdant*t  counsel  agreed  to  waive,  saying.  That  the  parties  only  desired  the  opinion 

^lie  Court  oo  the  principal  question.  We  apprehend  the  defect  alladed  to  arose  from  a 
V^^wiiioQ  made  in  the  yearly  appropriation  act  of  the  money  voted  for  this  service,  where* 
^  «main  rules  are  required  to  be  observed  in  the  application  of  the  hal^'pay,  «is«  [httir 
^^3  that  DO  person  having  any  other  place  or  employment  of  profit,  civil  or  military,  un« 
^^  littBC^esty,  shaU  have  any  part  of  the  said  half-pay;  and  the  declaration  did  not  ne- 
^'^^  this  or  any  of  the  disabilities  therein  mentioned.  His  Majesty,  in  conformity  to 
^^  «t,  itfihret  the  officers  daiming  half>pay  to  produce  to.  the  paymaster-genenl  affida^ta, 
ir  HOC  htving  any  other  place  or  cmploymemi  civil  or  military,  &c. 

larly 
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LiDPIIOALK 

The  Duke  of 

MoMTKOtK 

and  Aaocher. 


larly  assigned  the  same  by  a  letter  of  attorney,  dated  in  Navem' 
ber^  178S,  to  another  person  for  a  valaable  consideration, 
whose  demand  was  not  yet  liquidated. 

A  rule  to  that  efiect  having  been  accordingly  obtained, 

Erskine  and  Bower  now  shewed  cause;  and  relied  on  the 
case  of  Flarty  y.  Odium  (a),  as  deciding  the  present ;  which, 
they  observed,  was  determined  by  the  Court  on  great  delibera- 
tion; and  after  having  attentively  considered  the  case  in  2  BL 
Rep.  1137,  and  all  the  other  cases  on  the  subject, 

BeoTcroft  and  Wood^  cotUrdy  contended.  That  the  plaintiff 
could  not  recover,  because  it  was  competent  to  him  to  assign 
those  sums  which  he  knew  he  was  to  receive  in  future,  though 
they  were  not  due  at  the  time  of  the  assignment.  This  ques- 
tion was  expressly  determined  in  Stewart  v.  Tucker  (b)  on  so- 
lemn argument;  and,  therefore,  if  this  Court  still  entertained 
the  same  opinion  which  they  gave  in  Flarty  v.  Odlum^  it  would 
be  proper  to  have  the  question  put  upon  the  record,  in  order 
that  it  might  be  considered  by  all  the  judges:  but  there  are 
weighty  reasons  why  the  determination  in  BL  Rep»  shoold  be 
adopted;  because  commissions  in  the  army  are  avowedly  pur- 
chased, the  prices  of  them  being  rqrulated  by  the  Crown,  and 
therefore  an  officer  has  such  a  permanent  interest  as  is  the  ob- 
ject of  sale.  With  respect  to  the  case  of  Flarty  v.  Odlumj  the 
question  there  was.  Whether  the  officer  should  be  compelled  to 
assign  his  half-pay  under  the  insolvent  debtor's  act,  whidi  dis- 
tinguishes it  from  tlie  case  in  BL  Rep.  and  the  present;  and 
the  inclination  of  the  Court  to  discharge  an  insolvent,  might 
have  weighed  strongly  with  them  in  forming  their  determina- 
tion: but  this  is  an  action  on  the  case,  to  recover  the  haIf{Mty 
of  the  plaintiff  after  he  has  assigned  it  over;  and  though  a 
chose  in  action  be  not  assignable  at  law,  yet  in  an  action  of  this  m 
nature,  which  is  founded  on  equitable  principles,  the  defend-  * 
ants  ought  not  to  be  compelled  to  do  any  act  which  will  wori^^a 
manifest  injustice  to  third  persons.     But 

T^e  Court  said,  That,  on  the  best  consideration  which  thejr 
been  able  to  give  to  this  question,  they  saw  no  reason  to 
the  opinion  which  they  had  delivered  in  Flarty  v.  Odium: 
on  principles  of  public  policy,  as  well  as  on  account  of  the  ii 
terest  of  the  officers  themselves,  they  were  clearly  of  opinit 
that  by  law  such  assignments  were  void:  that  the  half^'paj 
the  officers  was  not  only  a  chose  in  action,  but  that, 


(«)  Aate,  3  yoL  68z. 


(1)  %  Bk  Rif.  XX37* 
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to  such  payments  m  were  not  due,  it  was  also  contingent  whe*  179i. 

clier  or  not  they  would  ever  be  made.     But  they  hinted  that  the  •— — 

,                                                             ,                                 ,  LiDDt&DALl 

xa.ssignee  might  maintain  an  action  against  the  assignor  on  his  mhu 

.  The  Duke  of 

crovenant.  Montroie 

Rule  discharged.  "<>  Another. 

m^^fm^    m     I  ■■■■ 


li'Wi       ■      ■■  ■^p^^y^ 


Tlie  King  against  The  Inhabitants  of  Lubbenham.         ?J^"'P* 

^  Mmy  aStb. 

WO  justices  removed  by  an  order  Elixabeth  Hutchinsy  the  a  certificate  is 
wife  of  Thomas  Huichins  (who  was  then  absent  from  her),  ° J^„X'S^ 
Hepziba  her  daughter,  from  Lubhenham  to  Oxendon :  on  sauting  it  with 
I  i^peal  the  Session  quashed  the  order,  and  stated  the  following  parish  to  which 

^^  it  is  granted; 

^^^*^  •  [6  r.  R,  6x6. 

^'  The  pauper  Elizabeth  was  married  about  seventeen  years  ^  ^^'  '79* 

*  ^  aco  to  Tkomat  Huichins^  who  was  settled  at  Oxendon.     Two  x6  lb.  303.] 

>  ^  years  afterwards  he  was  convicted  of  a  highway  robbery,  and  ^Iv  evidence 

•^  condemned,  but  reprieved  on  his  inlisting  as  a  soldier:  he  went  "^  ^^ 

^^  abroad;  and  five  years  after  that,  the  said  Elizabeth  (hearing  where  A.  grant- 

**  (hat  he  was  dead)  was  married  by  banns  to  Thomas  Ponton^  to^.adcnow- 

•*  dtlMbbenham.     On  the  Slst  day  of  Oetoberj  1762,  about  a  ^^^IjJ^,, 

**  twelvemonth  after,  Hutchins  returned  (whilst  the  said   Tho*  ^\ff  5°  ^  ti>f»' 

**  'mas  Ponton  and.  Elizabeth  were  residing  at  Thedditigworth);  is  competent  to 

*•  the  said  Ponton  and  Elizabeth,  who  were  then  living  toge-  ^'^^^rSi^d 

**  Iher  as  man  and  wife,  went  tcMrether  to  the  parish  officers  of  ^-  ^°  ■^^  '^^ 

*-  .  "**  woman  sup- 

Luddenkam  for  a  certificate  to  Theddingxvorth,  who  directed  posed  to  be  the 
'*   the  said  Ponton  and  the  said  Elizabeth  to  be  included  in  the  CTformer 
'*  said  certificate,  and  granted  it  accordingly;  acknowledging  ^"^<!  ^'^^'^ 
'*  the  said   Thomas  Ponton  and  his  wife  (without  mentioning  her  marriage 
'*  Iter  Christian  name)  to  be  their  parishioners  legally  settled  in  ^r.   But^t  be. 

the  said  parish  of  lAibbenham;  and  they  the  said  paupers  g"chlld^bch^>' 
^*  EUsMbeth  and  Ponton  returned  with  it  to  ThedHngworth.  ded  in  the  order 

««     _-  _  .    "I  11*1  was  bom  during 

Thomas  Pofitan  was  never  married  to  any  parson  but  the  said  the  cohabita- 
^*  fSUzabeth.    Hepziba  was   bom    during  the  cohabitation  of  J;;\^^j'^P^^_ 
''  J\M#m   and    Elizabeth  at  Lubbenham.    and  there  baptised  ?<^^  "^ifc*  *^ 

1^  was  baptised  as 

as  the  daughter  of  the  said  TTiomas  Ponton  and  Elizabeth  his  their  child,  this 

^^•"  cient  evidence 

Ecfwery  Dasfrell^  and  Brought  in  support  of  the  order  of  Sessions  ^^^^^/^^ 
^^itoided,  that  the  parish  granting  the  certificate  were  conclud*  where  bom,  aU 
^  not  only  as  to  the  parish  tp  which  it  was  immediately  granted,  „„  hutband°rf 
*^Ut  also  as  to  every  other.   The  case  of  Honiton  v.  St.  Mary  Axe  ^^^^  JJ^" 

^^\  which  was  expresdy  n^i^^ged  ou  that  grouadi  i«  decisive  of  the  time. 

W  SM.  S3S' 

6  ihc 
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1791*       the  point    The  Court  there  said,  that  before  the  statute  a  cer- 
tificate was  only  evidence  of  a  private  undertaking  between  the 


TheKzNo  -1.1  n  1  .     .  , 

arahut  pansHes,  m  the  nature  of  a  contract;  but  now  it  is  a  solemn 
«ntf  df  *'  acknowledgment  like  the  cognizance  of  a  fine,  and  is  condu- 
LuiBtvRAif.  sivc  as  to  all  other  parties  as  well  as  to  that  to  which  the  certi- 
ficate is  granted ;  and  that  case  has  always  been  acted  on  since. 
Then  this  case  falls  directly  within  that  of  Rex  v.  Headcom  (a), 
(wherein  the  former  was  recognized  by  the  Court);  for  there  a 
certificate  from  Maidstone^  acknowledging  the  pauper  and 
Mary  his  wife  to  be  their  parishioners,  was  held  conclusive  on 
them,  although  it  appeared  afterwards  that  the  pauper  had  a 
former  wife  living :  and  the  Court  there  mentioned  and  relied 
on  the  case  of  New  Windsor  (i),  where  two  persons  came  into 
a  parish  certificated  as  man  and  wife,  and  had  there  several 
children;  and  although  it  appeared  that  in  fact  they  had  never 
been  married,  yet  tlie  certificate  acknowledging  them  to  be  man 
and  wife  was  held  conclusive  on  the  certifying  parish,  not  only 
as  to  the  parents,  but  as  to  their  children.  Then  in  this  case 
the  certificate  ought  to  be  conclusive  on  the  parish  of  IdMen^ 
kanij  not  only  with  respect  to  the  husband  but  the  wife  also; 
because  it  is  stated  in  the  case  that  the  parish  officers  directed 
her  to  be  included  in  it 

Bearcrofti  GaUy^  and  Perceval,  contrd.     First,  this  certificate 
is  not  conclusive  on  the  parish  o{  Lubbenham  as  to  these  paupers, 
because  that  parish  only  acknowledged  Ponton  and  his  wife  to  be 
their  parishioners.     The  wife  therefore  must  be  taken  to  mean 
the  law/id  wife.   And  this  case  cannot  be  governed  by  that  of  iZL 
V.  Headcom,  because  there  the  supposed  wife  was  mentioned  hf 
name:  but  here  no  name  is  mentioned.     But,  2dly,  if  her  chris- 
tian name  had  been  mentioned  in  the  certificate,  this  order  of 
Sessions  cannot  be  afiirmed,  because  tliat  will  have  the  efiect  of. 
separating  the  pauper  Elizabeth  from  her  first  and  legal  husband» 
as  the  adjudication  of  the  settlement  of  the  pauper  Elizabeth  will 
be  the  adjudication  of  her  husband's  settlement    2Z.  v.  Higher^ 
Walton,  Bott,  317.  It  will  be  found  on  examining  the  certificatu    ■ 
act  (c),  and  the  cases  which  have  been  adjudged  upon  it,  that  ^91 
certificate  is  only  conclusive  against  the  parish  certifying  as  to  tlk^ 
parish  to  which  it  is  granted,  as  between  those  two  parishes  ^k' 
operates  as  an  estoppel.    But  estoppels  are  not  to  be  favoure^S 

(«)  Bwrr.  S.  C  252.    In  this  case  Lord  Ch.  J.  La  said,  **  This  cenificate  is  a 
**  solemn  acknowlcdgnient  by  the  parish  who  pen.  it,**  that  the  parties  who  are  the 
ofitaretheir/xdi^ffMMilhabitims;  *tis  a  sort  of  an  «jfdb»<rai  thit  tfaej  are  lOb 
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and  therefore  oDgbt  not  to  be  extended  beyond  tbose  cases  alrea-       1791. 
dy  established  and  well  known  in  the  law.     Now  at  common  law 


a  certificate  was  a  mere  private  contract  between  two  parishes,        ^mH^ 
and  would  at  most  only  have  been  conclusive  as  between  them ;    '^^*^J[|^*j*"'- 
and  thoo^  it  might  have  furnished  evidence  against  the  certi-  Lviibxiam. 
fying  parish  as  to  the  fact  of  a  setdement  even  with  respect  to 
other  parishes,  yet  certainly  there  was  nothing  in  the  nature  of  it 
which  would  make  it  operate  as  an  estoppel,  and  prevent  the  par- 
ties alleging  the  truth.  It  is  therefore  to  be  considered  how  far  the 
act  of  Parliament  carried  the  binding  nature  of  certificates  fur- 
ther than  it  stood  before.    Now  the  only  alteration  thereby  made 
was,  that  inasmuch  as  before  it  was  optional  in  the  parish  to 
which  a  certificate  was  granted,  whether  or  not  they  would  re- 
ceive the  pauper  under  it,  it  is  now  made  compulsory  on  them. 
It  is  enacted,  <<  That  every  such  certificate  having  been  allowed 
^  &c.  shall  oblige  the  said  parish  or  place  (the  certifying  parish) 
^  to  receive  and  provide  for  the  person  mentioned  in  the  said 
^  certificate,   together  with  his  family,  as  inhabitants  of  that 
*'  parish,  whenever  they  shall  become  chargeable  to  or  ask  relief 
^  of  the  parish,  &c  to  which  such  certificate  was  given :  and  then^ 
*^  and  not  before,  it  shall  be  lawful  for  such  person  and  his  chil- 
*^  dren,  though  bom  in  Ma/ parish,  not  having  otherwise  acquired 
^  a  legal  settlement  there,  to  be  removed,  &c  to  the  pari^  or 
**  place  fit)m  whence  such  certificate  was  brought."    There  is 
nothing  then  in  the  words  of  the  act  which  purports  to  conclude. 
the  certifying  parish  further  than  as  to  the  parish  which  is  obliged 
to  receive  the  pauper  by  virtue  of  the  certificate  granted  thereun- 
to. Nor  does  the  reason  of  the  thing  require  the  rule  to  be  extend- 
ed farther.     It  is  therefore  a  sufficient  answer  to  all  the  cases  on 
tlie  salgect,  except  that  of  Honiton  v.  St.  Mary  Axe,  to  observe 
that  the  question  arose  between  the  contracting  parishes;  in 
^rfuch  case  it  was  the  clear  intention  of  the  act  to  estop  the 
parish  certifying  from  disputing  the  truth  of  their  certificate. 
And  the  authority  even  of  that  excepted  case  may  be  shaken  on 
^cireral  grounds ;  1st,  Because  it  proceeds  on  a  supposed  simili- 
^^^  between  a  certificate  and  the  cognizance  of  a  fine,  which 
^^^  not  exist  either  in  fact  or  in  law ;  for,  without  noticing 
^*>Qaller  differences,  it  is  sufficient  to  say  that  the  nature  of  the 
^^^  several  contracts  is  essentially  different ;  the  one  is  to  ac- 
^^^owledge  a  burthensome  obligation  on  one  party  in  relief  of  the 
^*^W  contracting  party,  the  other  is  to  convey  and  insure  a  valu- 
^^  right  to  that  other.    In  the  latter  case  no  advantage  could 
^  taken  by  the  cognizor  without  contradicting  his  covenant ; 

but 
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1791.       bat  in  die  formar  no  corenatit  or  undertaking  is  brokei 
third  pariiheB  with  whom  no  eontnct  is  made.  2dly,  The 


AMfaif  given  in  that  case  for  extending  the  obligation  to  third  | 
^J^^^  is  bad^  because  no  other  pariah  than  that  to  which  the 
LotiBMiAik  cate  IB  (a)  directed  wonld  be  bound  to  reoeive  the  paupe; 
it ;  and  therefore  the  oUigation  is  not  mutual.  Sdly,  TI 
trary  was  expressly  decided  in  a  case  of  AU  Sainii  t.  S 
(b)  which  was  determined  a  few  years  before  upon  full  ci 
ation  of  the  words  of  the  statute ;  there  Lord  Holt  said,  tl 
<<  to  all  other  parishes  (cxcqA  that  to  which  the  certific 
^  given)  they  (certificates)  are  ai  they  were  before  the  act ; 
^  conclusion  is  only  by  reason  of  the  words  of  the  act  oi 
*'  mentt  which  extend  only  to  the  parish  to  which  the 
<<  was  sent ;  by  consequence,  the  oonclusion  can  extend 
<|  ther"^«4bough  he  added  that  ^  such  certificate  was 
^  mdenee  before  the  justices."  Then  if  the  certificate 
conclusive  on  the  parish  of  LulAenhamj  it  is  competent  i 
to  shew  that  the  paupers  wte  settled  dsewhere,  which  is 
done  in  the  present  case. 

Lord  Kkhtow,  Cb.  J.^^In  the  first  place,  without  cons 
the  efiect  of  the  certificate^  there  is  no  doubt  but  that  the 
marriage  was  void,  and  oonsequently  that  the  settlemeni 
pauper  ElixabOi  continued  where  her  first  husband  was 
But  it  is  stated  that  she  afterwards  contracted  a  marriage 
with  a  person  whose  settlement  was  at  Lybhoikam ;  and  t 
and  her  second  husband  ^>plied  to  the  parish  officers  of  j 
ham  for  a  certificate  to  Theidingmorihy  which  was  acco 
granted.  And  therefore  the  question  is»  Whether  that  oei 
be  CMicIuaive  against  Ijtbbenkam  as  to  all  the  world,  or 
between  the  two  contracting  parishes?  Now  estoppds  in 
are  not  to  befinroured ;  they  are  to  be  extended  only  a^  fa 
positive  rules  bavegone ;  because  the  tendency  of  them  is 
vent  the  investigation  of  the  truth  of  the  case.  It  is  rea 
that  a  certificate^  which  is  a  kind  of  estoppel,  should  pro( 


(a)  In  R.  V.  St.  Nub  Jos  in  ffarwlcB^  Mwrr,  ^.  C  xyx,  it  was  heU  thtt  a  m 
in  a  cerrificate  wo«ld  aot  viaaM  ic,  baeaust  Uk  cenificiu  act  did  sot  ftquoc  air 
at  aU.  Buc  ia  JL  r.  Hi^h  and  L^m  Bidt/ude,  Bwrr,  S.  C  jSx,  where  a  cat 
first  ddivcied  to  one  parish  and  then  to  another,  Laii  Ch.  J.  Xyikr  said,  *«  it  wai 
"  or  proper  to  deliver  it  to  the  second  parish ;"  and  that  Afr.  Norton  srule^ "  Thai 
^  rish  is  bound  Co  receive  a  pauper  wtth  a  aertiflcitc  which  is  not  diirtfed  to  tliefi 
no(  hold  »  fencraUy  as  Ite  had  laid  k  down.  Fohaps  the  caan  may  be  fecoaei 
way  ;  ihougb  it  b«  not  necessary  that  a  ccrtificau  should  be  directed  to  aay  par 
rish,  jet  when  it  is  actually  delivered  to  the  officers  of  any  parish,  they  should  k 
security  to  themaelvts  b  case  any  di^te  should  arise  between  them  and  the  par 
Slanted  the  ocitificate;  andia  sodif  one  icanrcrcouldbediBlivcxtdnithiirfpax 

W  5  SsU.  530. 
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parish  which  acts  immediately  on  the  faith  of  it     By  the  act       1791. 
of  the  officers  of  Lubbenhanij  the  parish  of  TheddingwortA  were 


induced  to  receive  the  parties  into  their  parish;  but  there  is  no        against 

xiecesaitjr  for  extending  the  estoppel  any  .further.     In  all  the    ^^nts^*' 

^aseSf  except  that  oi  Honiton  and  St.  Mary  Axe,  the  question   Lvbbbnham. 

^urose  between  the  parish  granting  the  certificate,  and  the  parish 

±o  which  it  was  given:   that  is  the  only  case  which  extends 

^e  doctrine  farther;  and  there  it  is  said,  That  a  certificate  is 

^x>nclasive  on  the  parish  granting  it  as  to  all  the  world.     But 

-^e  reason  given  by  Lord  Ch.  J.  Parker^  *^  That  as  all  other 

^^  parishes  are  bound  to  receive  the  pauper,  so  the  parish  that 

^'  certifies  is  concluded  as  to  all  other  parishes,"  is  not  true;  for 

other  parishes  are  not  bound  to  receive  the  pauper:  there  must 

l)e  a  particular  parish  in  contemplation  at  the  time  of  granting 

the  certificate.     Therefore  as  the  reason  on  which  that  case  was 

decided  fiuls,  we  are  delivered  from  the  authority  of  it.     llien 

^what  reason  is  there  why  the  truth  of  the  case  should  not  be 

inquired  into?  No  injury  is  thereby  done  to  the  third  parish; 

xio  imposition  is  practised  upon   them;    neither  is  there  any 

liardsbip  in  it     It  would  indeed  be  a  hardship  on  Thedding- 

'wcrih  parish,  who  acted  on  the  faith  of  the  certificate,  and  who 

'were  bound  to  receive  the  parties  mentioned  in  it^  if  the  certi- 

were  not  conclusive  in  their  favour  against  Lubbenham: 

at  that  reason  does  not  extend  to  this  parish.     Therefore  on 

bat  ground,  and  on  the  principle  that  est(^pels  arc  not  to  be 

voured,  the  parish  pf  Lubbenham  ought  not  to  be  precluded 

inquiring  into  the  truth  of  the  case;    and  according  to 

he  truth  of  the  case^  it  appears  that  the  pauper  Elizabeth  was 

at  the  place  of  her  first  husband's  settlement.     I  am 

therefore  of  opinion,  Tliat  the  order  of  Sessions,  as  far  as  it 

■'«q)ects  the  wife  should  be  quashed;  but  affirmed  as  to  the  child, 

the  fiiir  conclusion  from  all  the  fiicts  stated  is,  that  she 

a  bastard* 

AsHHURST,  J. — As  it  appears  that  the  reason  given  for  the 
^^ision  in  the  Honiton  ca^e  is  fi^lse,  we  ought  to  establish  the 
^^  on  the  principles  of  good  sense,  reason,  and  justice;  and 
^ey  concur  in  inducing  us  to  say  that  the  certificate  ought  not 
^^  estop  the  parish  oi  Lubbenham  firom  shewing  the  truth  of  the 
^^^^e.  It  ought  to  be  conclusive  on  that  parish  as  &r  as  concerns 
^€ddinga>orth^  to  which  it  was  granted;  but  there  is  no  reason 
^  extoid  the  effect  of  the  certificate,  which  was  only  a  contract 
een  the  two  parishes,  to  a  third  which  was  not  bound  to 
ive  the  persons  mentioned  in  it 

BULLER, 


L^ 
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1791.  BuLLER,  J. — The  first  point  that  I  shall  consider  is,  the 

",    ^  situation  of  the  daughter,  who  must  be  taken  to  be  a  bastard  on 

The  Kino        ,  .  . 

agamst  the  facts  disclosed  in  the  case.  It  must  be  recollected  that  wi 
anu  of  '  ^o  ^^^  proceed  by  the  same  rules  when  we  arc  determining  on 
LuBBKNHAM.  ^n  ordcr  of  Sessions  as  on  a  special  verdict,  when  we  could  not 
say  that  this  chUd  was  a  bastard,  unless  the  jury  had  found  hei 
to  be  so :  but  in  cases  made  at  the  sessions,  we  are  to  consider 
those  points  which  the  justices  made  below,  and  to  assist  them 
in  drawing  the  conclusion  which  they  should  have  drawn:  and 
on  this  evidence^  there  is  no  doubt  but  that  the  child  is  a  bas- 
tard: she  was  even  so  considered  by  the  parents  themselves, 
who  baptized  her  as  their  child.  Then  with  respect  to  the 
mother's  settlement:  I  agree  that  the  second  marriage  is  bad 
in  point  of  law;  and  consequently  the  woman  must  be  consi- 
dered as  the  wife  of  the  first  husband.  And  the  question  then 
is,  What  effect  the  certificate  has  with  respect  to  other  parishes 
besides  those  by  and  to  which  it  was  granted  ?  The  case  cited, 
of  Honiton  and  St.  Mary  AxCy  from  Salkeldy  certainly  goes  the 
length  of  saying.  That  it  is  conclusive  as  to  all  the  world  against 
the  parish  granting  it.  But  for  the  reasons  given,  that  case 
cannot  be  supported:  and  the  other  case,'  cited  from  Sali^  530, 
of  All  Saints  and  St.  Giles  is  the  other  way,  and  is  founded 
on  sound  reasoning:  there  it  is  said.  That  a  certificate  is  only 
conclusive  as  between  the  two  parishes.  What  is  said  by  Lord 
Holt  at  the  end  of  that  case^  namely,  that  a  certificate  is  also 
eighty  evidence  before  tlie  justices  as  to  all  other  parishes,  is. 
true  as  far  as  it  goes;  and  in  later  cases  it  has  been  carried  be«- 
yond  what  he  meant;  for  though  it  be  mighty  evidence^  it  is  noi 
condusiva  I  am  clearly  of  opinion,  That  the  authority  of  the 
case  of  AU  Saints  and  St.  Giles  ought  to  guide  us;  and  thar. 
public  convenience  also  weighs  very  strongly  on  that  side  of  th» 
question.  In  many  parts  of  the  kingdom,  parishes  have  a  gr&m 
objection  to  granting  certificates;  and  one  reason  is,  lest  the^ 
should  be  thereby  concluded  as  to  all  other  parishes:  but  it  S 
clearly  for  the  benefit  of  the  public  that  the  granting  of  certiS 
cates  should  be  encouraged;  because  by  that  mean  a  pauper : 
enabled  to  gain  a  livelihood  in  another  parish  when  he  cann^ 
in  his  own:  and  the  more  generally  they  are  held  to  be  cond^ 
sive^  the  more  reluctant  will  parishes  be  to  grant  them;  but 
they  be  only  conclusive  as  between  the  two  parishes,  the  use 
certificates,  which  are  become  very  beneficial,  will  become 
general:  and  of  late  years  this  Court  have  proceeded  upon 
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principle  Hi  Aose  eased  inhere  they  hare  determined  that  a       1791. 
oeitifieite  is  discharged  by  the  certificated  person  leaving  the    "" — ~ — : 

•  «  •  •  •  The  Kino 

panah  to  whom  it  was  given.  a^w 

Obo8S.  J. — The  case  of  Honiton  and  St.  Maty  Axe  cannot       ^J,  ^f  '*' 
l>e  supported,  as  fhe  ground  on  which  it  proceeded  fails.     The  I-^bbinhai*. 
x'^ason  given  for  that  determination  was,  that  *^all  other  parishes 
^^  on  that  certificate  were  bound  to  receive  the  pauper:"  but  that 
i^    not  warranted  either  by  the  words  or  the  true  meaning  of  the 
a.<rt  of  parliament  (a).     The  words  are,  that  ^^  if  any  person  shall 
^^    come  into  any  parish,  and  bring  or  deliver  to  the  churchward- 
*^    ^cns,  ftc  of  such  parish  a  certificate^  Stc.  such  certificate  shall 
*^     oblige  the  said  parish  to  receive  the  person  mentioned  in  the 
*^     <%rtificate^  whenever  he  shall  be  chargeable  to  the  parish  to 
*^     nnUcft  such  certi/lcat^  was  given"  The  case  of  Jtt  Saints  and  St. 
-Uesyrss  decided  according  to  the  true  meaning  and  inter{)it^* 
n  of  that  statute;  and  a  later  case^  which  proceeds  on  false 
'oundfl^  OQffkt  not  to  overturn  it.  As  therefore  the  certificate  in 
case  is  only  conclusive  as  between  the  two  contracting  pa- 
it  q>peiCrs  that  the  woman  is  settled  at  Oxetidon;  and  aS 
her  the  order  of  Sessions  must  be  quashed,  and  coniSrmed  fls 
the  child. 
JPer  Curiam.    Otder  of  Sessions  quashed  as  to  the  mother, 
affirmed  as  to  the  child. 

(^)  S  &  9  IT.  3.  c.  30.  a.  z. 


^mUm 


The  King  against  the  Inhabitants  of  Marton.  jSJI'^ 

nj^HE  pauper  Balph  D&mkurstj  and  his  wife  attd  children,  Arttrowectivc 
^^  were  removed  firom  Marton  to  Singleton:    The  Sessioils  hiring wU!  not 

'|B^  ^  give  settlement* 

^^^darged  the  order  of  removal,  subject  to  the  opinion  of  this 

^-^'Oort,  on  the  following  case: 

^  It  was  admitted  that  the  pauper's  original  settlement  was  in 

Sn^teUm.    When  he  was  about  18  or  19  years  of  age  he  went 

Snto  the  service  of  W.  Fisher  in  Marton^  and  staid  about  afbrt- 

night  or  ^ee  week^  without  any  hiring  or  agreement  of  any 

Vind  being  made  between  them.  The  pauper's  father  theii  made 

sn  agreement  with  JPlsher  for  the  pauper  to  serve  hhn  for  a 

year  at  2s.  6d.  per  week.   The  fortnight  or  three  weeks  which 

tlie  pauper  had  been  in  Fisher's  service  was  to  make  a  part  of^ 

^  and  be  reckoned  in  the  year.    The  pauper  staid  in  Fisher'^ 

service  upwards  of  15  months  firom  his  first  coming,  and  i^ 

^^ed  his  wages  according  to  the  above  agreeinent.'' 

^S  ^ole  having  been  obtained  to  shew  cauiie  why  the  otder  of 

^^^^)os  should  not  be  quashed. 
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1791.  Bearcrqft,  who  was  to  bare  shewn  cause,  admitted  that  die 

r^y^  j^jj^P     order  of  Sessions  could  not  be  supported,  because  a  retrospective 

aittintt       hiring  id)  was  not  sufficient.     Accordimrly  the  rule  was  made 

The  Inhabit- 

ants  of       absolute  to 
*^'"''''"'-  Quash  the  order  of  Sessions. 

Topping  was  to  have  supported  the  rule. 

(a)  R.  V.  Homy  Bmrr.  S.  C  304.  and  R,  ▼.  Htddeubit,  CaU,  33.  S.  P. 


Satmrday,         Thc  KiNG  agoinst  tHc  Inhabitants  of  Netherseal. 

May  a8ih.  ^ 

A.  occupied  a     HHWO  justices   removed    Thomas  Taylor,  his  wife,  and  five 
a  year^and  died)  children,  from  Findcme  to  Netherseal.    The  Sessions,  upon 

dind?fn^**i»  two  «^PP^^  confirmed  that  order,  and  stated  the  following  case: 
of  whom  he  be-      The  paupcr  Tkoinas  Taylor,  being  settled  at  Netherseal  by 
each,  and  to  the  hiring  and  Service,  married  the  daughter  of  John  Shipman  of 
made  er^^tti!^  Findeme,  who  rented  and  lived  upon  a  tenement  in  Findeme  of 
the  residue  of     ^^  yearly  valuc  of  11/.;  part  of  which,  of  the  yearly  value  of 

his  property.  J         J  r  ^         ^ 

The  pauper,       6/.,  was  rented  of  ouc  <SV/7» ;  and  the  other  part,  of  the  yearly 
Li^it  d  the  «e-  value  of  5U  of  Mr.  GeU.    The  pauper  and  his  wife  continued 


cutrii,  resided     jj^^  j^j  ^^  family  of  Shipman  until  his  death,  which 

on  the  tenement  j  £-  ^  » 

above  40  days,    about  two  years  after  the  pauper's  marriage.    Shipman  made 
it;  thb  was  held  will,  and,  after  bequeathing  to  his  son  John  Shipman  and 
sctiimenr  *      Unmarried  daughter  five  shillings  each,  gave  the  pauper's  wift 
though  the  wife  all  the  rcst  of  his  property  and  stock  upon  his  tenement,  of 

never  proved  the  *       1.        .^  1.  _ 

wiiL  value  of  upwards  of  40/.;  and  appointed  her  executrix  of  his  wH        L 

[i     *«•  597«J    »j«jjg  pauper  possessed  himself  of  this  property,  and  paid  his  bi 
ther  and  sister-in-law  their  said  legacies  about  a  year  after  Shq 
man's  death.     The  pauper's  children  got  the  will  out  of  a  ^        « 
which  was  unlocked,  and  tore  it  to  pieces.     The  pauper  nev      "tf 
proved  the  will,  on  account  of  the  expense,  but  continued 
his  wife,  the  executrix,  to  occupy  the  tenement  in  Findi 
firom  the  decease  of  Shipman,  which  happened  on  the  9th 
November,  1774,  until  the  Lady-day  following,  and  paid  ther^i^iDt 
for  the  same.     At  the  Michaelmas  preceding  the  death  of  Sk^  ^ 
man,  he  had  a  notice  from  Sims  to  quit  his  part  of  the  tenem-^eot 
at  the  then  next  Lady-Day,  which  tlie  pauper  did,  and 
again  a  part  of  it  at  the  yearly  value  of  3/.  Ss. 

Balgta^  and  Clarke  in  support  of  the  order  of  Sessions, 
pauper  gained  no  settlement  by  the  residence  on  the  estate    ^ 
40  days.    He  either  resided  there  by  right,  as  husband  of  ^ 
exectttrixy  or  by  vnrong,  without  any  title  at  alL  If  the  latter^  ^ 

8  oati^ 
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certainly  could  not  gain  a  settlement,  because,  in  order  to  gain       1791. 

0.  settlement  by  40  days*  residence  on  an  estate,  the  party  should    ' • 

be  irremoveable  those  40  days.     In  Rex  against  Saint  MickaeFs       a^ama  ^ 
,^ath  {a\  where  the  possession  had  been  gained  by  fraud  after  N*^"«*»«^i^« 
^lie  party  had  conveyed  the  estate  to  trustees  in  trust  to  pay 
^^^htj  he  did  not  gain  a    settlement   by   residing   on   it  40 
t:M^y^     Tlien  as  to  his  title  as  husband  of  the  executrix,  that 
c*^^ainot  be  established  without  proof  of  a  will ;  and  there  can 
no  l^al  proof  of  a  will,  in  order  to  give  a  title  to  the  per- 
nal  estate,  but  the  probate.    And,  as  no  probate  was  produced 
c^  mr-  ever  granted,  the  Sessions  were  not  competent  to  examine 
isrs  'to  the  fact  of  the  wife's  being  executrix;  their  finding  her  such 
i^       a  mere  nullity.     Then  his  possession  was  merely  that  of  a 
zong-doer;  and  that  alone  is  not  sufficient  to  give  a  settle- 
«nt.    If  administration  had  been  granted  to  any  other  per- 
il, the  pauper  might  have  been  turned  out  on  a  moment's 
^*=^.aarning. 

Bearcroft  and  Coke^  canh'd.   1st,  With  respect  to  the  pauper's 

^  ^1e  as  husband  of  an  executrix,  it  is  sufficient  that  the  Sessions 

^  ^^Te  found  the  fact  of  her  being  executrix :  the  Court  will  not 

B^^a-utinize  too  nicely  into,  the  grounds  of  their  opinion.     She 

^^:^<3k  upon  herself  the  charge  of  .being  executrix,  and  would 

L"^  been  liable  as  such:  and  though  she  could  not  have  brought 

action  without  formal  proof  of  her  title  by  the  production  of 

^«  probate,  yet  enough  is  stated  to  shew  that  she  had  a  right 

^^^  rende  on  the  premises.     And  the  cases  where  the  Court  have 

^^d  that  an  administrator  before  letters  of  administration  taken 

^^t  could  not  gain  a  settlement  by  residence  on  the  estate,  have 

^^^*en  where  such  person  had  not  the  sole  right  to  administration. 

^Ut,  independently  of  the  title  as  executrix,  the  facts  stated  are 

^^^Scient  to  give  the  pauper  a  settlement,  on  the  ground  of  his 

^^tniug  to  settle  on  a  tenement  of  the  value  of  10^  a  year,  and 

'^^iding  thereon  40  days.    Such  was  the  case  here;  the  party 

t^^id  r^it  to  the  landlord,  who  by  receiving  it  recognized  his 

^^^lancy;  and  therefore  it  cannot  be  said  that  the  husband  was 

^  ^ere  wrong-doer. 

Xord  Kenton,  Ch.  J. — If  the  question  depended  on  the  title 

^l^kh  the  pauper  claimed  under  the  will  in  right  of  his  wife, 

^  think  that  the  fiusts  stated  in  this  case  would  not  warrant  us 

^  deciding  that  they  could  enforce  any  right  under  the  suppo- 

*^  will  (6);  because  the  &ct  of  there  being  a  will  should  have 

ViiUtgf.6z^  (1)  Vid.J?.v.ThetiihaUtimiof  J9lliiir,pMt.6ToLs95. 

SS  been 
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n.  been  proved  in  a  diffisrent  manner.  We  cannot  receive  a^y 
other  evidence  of  tlicre  beinir  a  will  in  this  caie  than  nMh  as 
iL"°  woald  be  sufficient  in  all  oL  case.  whe>e  titU»  ««  deri^ 
under  a  will;  and  nothing  bat  the  probate,  or  letters  of  admiiii- 
stration  with  the  will  annexed,  are  legal  evidence  of  the  will  in 
all  questions  respecting  personalty.  But  on  the  other  poiiit»  I 
cannot  bring  my  mind  to  doubt.  It  is  stated  that  the  panper 
resided  for  more  than  4/0  days  on  a  tenement  of  more  than  the 
yearly  value  of  102.  for  which  he  paid  rent.  Then  it  waa  taidt 
that  he  might  have  been  turned  out  of  possession  by  some  other 
person  having  a  superior  right :  but  it  was  not  suggested  who 
had  any  better  title ;  and  the  landlord*  who  received  tlie  fCDl^ 
could  not  turn  him  out. 

AsHBuasT,  J. — In  order  to  acquire  a  settlement  by  taking  a  ^ 
tenement  of  102.  a  year,  it  is  not  absolutely  necessary  that  thecesi 
should  be  an  express  contract  for  the  tenement:  it  is  saffirirnM 
if  the  tenant  reside  40  days  on  a  tenement  of  such  a  vaki^  witki 
die  permission  and  consent  of  the  landlord ;  for  ia  smth  case  di^. 
law  implies  a  contract. 

BvLLEB,  J. — Supposing  there  were  no  will  in  this 
only  persons  entitled  to  the  property  of  the  pauper's  wife's 
were  the  pauper's  wife  and  her  brother  and  sister ;  and  if  il 
necessary  to  go  beyond  the  implied  contract  between  die 
lord  and  the  pauper,  here  is  sufficient  evidence  to  shew  4et 
the  parties  interested  consented  to  the  pauper's  contaneipg 
possession  of  these  premises;  for  the  other  son  omd  daa^l 
received  5s*  eadht  in  lieu  of  all  their  right  and  claiiii  to 
fiiUhf  r's.  property.    Therefore  all  the  parties  interested 
to  this  occupation  by  the  pauper;  and  ooi»sequeAtly  thofa  is 
pretence  to  ^ay  th^t  this  was  a  holding  by  wrong# 

Gbme,  J«  declared  humself  of  the  same  opinionv 

Both  orders  qyashtd  {aj 


MsyMu  Steds  against  Hat. 

^g(^r^  npROVER  for  certain  goods.     The  action  was  bwogfa/ 
tfjSiS^  *•  ^""^  against  the  captain  of  the  vessel  in  which 

tain  not  to  land  had  been  shqiped;  and  the  only  qntstion  was,  Whethof^ 

diem  on  the  ,  ,  ••«•  .«% 

wharf  against     WM  evidcnce  of  a  conversioD  to  namtam  thia  acoMir 

friiich  the  vettel 

wat  moored,  which  be  pronuaed  not  to  do,  but  aftcrwarda  delifcfed  them  to  the  wfaarfingerftr  the 
life,  under  the  idea  of  the  wharfinger's  havii^  a  lien  thereon  for  the  wharfage  foes,  becaoM  the  fc 
oBloadad  apdnst  the  wharf;  the  €VD^  upon  denaiMlaBAd^AlmaT  naintafai  trover  tpimK  ths 
tmksi  the  h^tcr  can  cfttyhb  the  iHiirisIsef t  rig^ 


Ar, 
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goods  ware  teft  by  the  defendant  in  the  iiands  of  one  Hawlejh       179L 

a  wharftageri  for  the  plaintiff's  use;  and  he  might  have  had    — — - 

them  at  Miy  time  by  sending  there  and  paying  die  wharfiige.     ^  a^it 

Bat,  previoos  io  there  being  landed  on  the  wharf,  the  plaintiff, 

inteodiog  to  convey  them  from  the  vessel  himself,  expressly 

directed  the  defendant  not  to  land  them  there;  which  the  latter 

promised  not  to  do^  but  nevertheless  he  did  so*    The  defaidant9 

bjr  way  of  justification  for  this  breach  of  orders  and  promise^  at^ 

Cempled  to  set  up  a  usage  that  every  wharfinger,  against  whose 

wharf  a  vesad  was  moored  for  the  purpose  of  unloading,  as  in 

the  preselit  case,  was  iniitled  to  the  wharfiige  fees  for  aU  goods 

Unloaded  therefrom,  whether  landed  on  the  wharf  or  not ;  and 

that  therefore  the  wharfinger  had  a  lien  thereon,  of  which  it 

vrcis  not  lawfid  to  divest  htm.     It  aj^arcd  from  several  wit* 

nc^sses,  who  were  exaaihied  as  to  this  usage,  that  a  claim  of  this 

Jcind  had  been  made  by  the  wharfingers  in  the  port  of  Londotif 

vf^inck  had  aometimes  been  paid,  and  sometimes  not;  but,  in 

i^mr  optman^  it  was  well  founded :  and,  at  all  events,  there  was 

sk    reasonable  ground  from  die  evid^ce  to  suppose  that  the 

cs^ptiin  in  this  instance  had  acted  firom  m  impresnoh  thikt  the 

^^barfinger  had  sudi  a  right.    Lord  Kenyrni  was  of  opinion,  oh 

ttn  dbjection  taken  at  the  trial.  That  there  was  no  evidence  of  a 

^otiversiim;  for,  without  laying  stress  oh  the  supposed  usages 

Ae  goods  had  been  delivered  to  the  wharfinger  for  the  use  of 

Ae  defendant;  and  that  the  proper  remedy  i^ainst  a  daf^ier 

^1^  not  ^dUvering  goods  pursuant  to  orders,  was  by  action  on 

^^ case^  but  he  neverdieless  permitted  the  caase  to  proceed; 

^^^ernog  this  point  for  the  consideration  of  the  Court.     The 

^^^Hict  was  given  for  the  plaintiff:  and  a  rule  havmg  beeti  ob- 

^*<ud  to  shew  cause  why  the  vercKct  should  not  be  set  aside^ 

^^  anonsatt  entered, 

Mamer  and  Kidd  now  shewed  cause;  contending,  1st,  Hist 
^  evidence  of  usage  offered  did  not  support  the  right  of  the 
^Wrfinger.    The  mere  opmion  of  the  witnesses  is  of  no  weight 
^«Bge  mast  be  established,  either  by  repatatioR  or  by  the 
^^^al  cQcaction  of  the  demand.    Of  die  former  kind  there  was 
l^^te;  and  of  the  latter  there  were  (for  aught  appeati)  as  many 
^'^'tifiote  of  deniri  to,  as  of  com|)lianoe  with,  the  demand; 
"^  4is  leamed  Judge  himself  thon^t  at  the  trial,  that  the 
^'^  was  not  satisfactorily  established  in  point  of  fitct.     But 
^if  it  were^  it  could  not  be  supported  in  point  of  law;  as 
^  iidd  in  ^tefhm  v.  Coster  (a),  where  the  veiy  question  aro»e 

(«)  z  BL  A^  4x3. 423. 
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1791.       as  to  the  wharfinger's  right  to  wharfage,  when  the  goods  h 

not  been  landed  on  his  wharf:  and  it  is  no  answer  to  say, 

agminst       that  case  turned  upon  the  construction  of  the  22  Car.  2.  c. 
Ha 


▲T. 


which  enables  the  king,  by  an  order  in  council,  to  rcgu 
the  rates  of  wharfage ;  for  the  question  was  also  argued  on  ^^  'Wie 
ground  of  the  common  law ;  and  upon  that  ground,  as  welA  m 
on  the  construction  of  the  statute,  was  the  judgment  given.  /^ 

appears  too,  on  inquiry  (a)  made  since  the  trial  of  this  cgjj^^^ 
diat  the  demand  for  anchorage  and  moorage,  which  is  di£fere^^' 
from  wharfage,  is  paid  by  the  captain  of  the  vessel ;  and  ih^^ 
it  is. customary,  when  wharfage  is  paid  for  the  goods,  not 


charge  for  anchorage  or  moorage;  and  therefore  the  captai  ^ 
was  plainly  interested  in  putting  these  goods  into  the  hands  cO^ 
the  wharfinger;  in  which  case  it  would  be  a  clear  convi — 2-.-.-^*«.*n, 


But,  secondly,  Even  supposing  the  captain  to  have  acted  as  hr  ^^^ 
did,  merely  on  the  supposition  that  the  wharfinger  had  such  »  -  ^ 
right,  and  without  any  intention  of  exonerating  himself  fitmi  m  < 
charge^  yet  it  has  been  held  that  not  only  claiming  proper^ 
one's  own,  but  asserting  the  right  of  another  over  it,  is,  upo- 
demand  and  refusal,  evidence  of  a  conversion.  As  in 
assignee  of  Hughesj  a  bankrupt,   against  Smith  (6),  where  k 

was  found  that  the  defendant  sold  the  goods  for  the  use  of 
master,  the  Court  held  the  trover  would  lie ;  because  the 
upon  him  to  dispose  of  another's  property,  though  not  fer 
own  use^  was  a  tortious  act,  and  the  gist  of  such  an  acti< 
The  same  is  the  case  of  every  sheriff,  against  whom  trover  kxei 
for  refusing  to  deliver  the  goods  of  one  person  to  another* 
per  V.  Chitty  (c).     And  yet  there  is  no  pretence  to  sirjr,  in 
of  those  cases,  that  the  party  intended  to  convert  them  to  btt 
own  use;  and  it  is  said  expressly  in  jS^.  655.  pL  4.  Tbat 
though  trover  does  not  lie  against  a  carrier,  if  the  goods  appear 
to  have  been  really  lost  by  negligence^  yet  if  that  do  not  appetf  * 
or  if  the  carrier  had  them  in  custody  when  he  denied  to  d^^ 
ver  them,  it  is  good  evidence  of  a  conversion.     Now  this  ca0' 
not  be  imputed  to  negligence;  for  it  was  a  wilfiil  disobedico^ 
of  orders,  and  is  therefore  as  strong  evidence  of  a  converii^* 
as  can  be  stated. 

Erskiney  Mingatfj  and  Lawes^  contrd^  admitted,  Tlat  ^ 
mand  and  refusal  were  primd  facie  evidence  of  a  conversic 


(a)  This  was  only  a«ette4  at  the  bar ;  but  there  iras  no  affida?it  of  it. 
(0  X  WUu  318. 
(0  X  Bmrt.  la 
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ill  explained,  but  no  more:  for  if  conversion  be  not  actually       179L 

bund  on  a  special  verdict  in  trover,  judgment  must  be  for  the    ^ 

lefisndant.  Now  here  the  refusal  was  satisfactorily  explained ;  atraum 
br  the  goods  were  delivered  to  the  wharfinger  expressly  for  the 
[se  of  the  plaintiff;  and  therefore  his  right  to  them,  so  far  from 
eing  denied,  was  recognized.  The  delivery  to  the  wharfinger 
'as  in  the  usual  course  of  trade.  There  was  no  evidence  of  its 
eing  done  coUusively;  and  if  done  bond  ^fide  under  an  idea, 
hether  well  or  ill  founded,  of  a  right  in  the  wharfinger,  tro- 
er,  which  is  founded  on  a  torty  will  not  lie;  but  the  plaintiff 
as  his  remedy  by  an  action  on  the  case  against  the  carrier  for 
mis-delivery.  The  wharfinger  may  even  be  considered  as  the 
gent  for  the  plaintiff;  and  all  the  cases  of  this  kind,  where 
rover  has  been  maintained,  such  as  Perkins  v.  Smithy  and 
Hooper  V.  Chittyf  have  been  either  where  the  property  has  been 
Itered  by  an  actual  sale,  or  the  denial  has  been  grounded  on 
n  assertion  of  property  in  some  other  person.  But  they  are 
ot  applicable  to  the  present  case.  If  the  plaintiff  had  intend- 
i  to  dispute  the  claim  of  wharfage,  he  might  have  done  it  by 
ringing  his  action  against  the  wharfinger.  But  supposing  it 
ecessary  for  the  defendant  to  justify  his  denial  under  the  right 
f  the  wharfinger,  all  the  evidence  given  was  in  support  of 
Qch  a  right;  and,  however  slight,  it  must  be  taken  to  be  true, 
J' none  was  opposed  to  it.  The  case  of  Stephen  against  Coster 
ippears  to  have  turned  altogether  on  the  constructioti  of  the 
ict  of  Car.  2,;  for  there  was  no  evidence  of  an  usage  in  that 
case.  And  with  respect  to  what  is  said  relative  to  the  anchorage 
and  moorage,  it  rests  merely  on  assertion,  of  which  the  Court 

can  take  no  notice. 

Lord  Ken  YON,  Ch.  J. — It  is  clear  that  the  plaintiff  is  entitled 
to  recover  either  against  the  defendant  or  the  wharfinger :  and 
tf  no  wharfage  be  due,  of  which  there  was  no  satisfactory  evi- 
<letice,  I  think  that  this  action  may  be  maintained  against  the 
'fefendant. 

AsHHxniST,  J. — If  the  wharfage  duty  be  not  due^  it  is  clear 
'^t  trpver  will  lie  against  the  defendant.  Or  even  if  the  de- 
*^€lant  landed  the  goods  on  the  wharf  with  the  view  of  shel- 
*^g  himself  from  the  payment  of  the  moorage-duty,  that  also 
^"t^  subject  him  to  this  action. 

Duller,  J.^ — I  am  of  opinion  that  the  objection  to  the  form 

the  action  is  not  well  founded.  For  the  plaintiff  gave  express 

^^^crs  to  the  defendant  not  to  land  the  goods  on  the  wharf;  to 

^^ich  the  latter  agreed  at  the  time^  but  afterwards  disobeyed 


Stbos 
muntt 

Hat* 


$6^  CASES  IN  EASTER  T^RM, 

1791.  those  orders,  ond  delivered  tte  goods  into  the  possesfiion  of  the 
wharopger:  now  on  these  facts  I  think  that  trover  will  Ue.  I 
cannot  go  on  the  ground  that  the  wharfinger  was  the  plaintiflT^ 
agent:  for,  so  far  firom  it,  the  plaintiff  expressly  dissented  to 
the  goods  being  sent  there: — and  if  one  man,  who  is  entrusted 
with  the  goods  of  another,  put  them  into  the  bands  of  a  third  per* 
son  contrary  to  orders,  it  is  a  conversion.  If  a  person  take  my 
horse  to  ride,  and  leave  him  at  an  inn,  that  is  a  conversion; 
for  though  I  may  have  the  horse  on  sending  for  him  and  pay- 
ing for  the  keeping  of  him,  yet  it  brings  a' charge  cm  me.  So 
here  the  defendant,  by  putting  these  goods  into  the  custody  of 
the  wharfinger,  brought  a  charge  on  the  plaintiff.  And  this  is 
a  deliberate  act,  it  being  done  contrary  to  the  orders  of  the 
owner,  and  therefore  distinguishable  firom  the  case  put  at  the 
bar  of  a  mis-delivery  of  goods,  merely  owing  to  a  mistake.  So 
stands  the  case  independently  of  the  evidence  respecting  the 
wharfage:  but  that  is  very  material  to  be  considered;  because 
if  the  wharfage*duty  be  due,  that  will  be  an  answer  to  the  pre- 
sent action.  The  usage  s^t  up  at  the  trial  does  not  i^pear  to 
be  uniform;  for,  though  several  of  the  witnesses  said,  that  in 
their  opinion  it  was  due,  yet  opinion  is  no  evidence;  and  in 
point  of  fact,  the  duty  has  not  always  been  paid  in  cases 
where  the  goods  were  not  landed.  The  case  in  BL  JZgpw 
goes  a  great  way  to  pfove  that  no  such  payment  can  be  ez« 
acted. 

Grose,  J.  of  the  same  opinion. 

On  a  subsequent  day  Lord  Kenyan  said,  that  the  Court  had 
.  fully  considered  this  case,  and  were  of  opinion  that  no  new  trial 
ought  to  be  granted,  and  that  the  rule  should  be  di8chai|(ed« 

Per  Curiam^  Rule  discba^gpd* 


M^^L       ^^  ^^  *^®  Demise  of  Phillips  against  Aldrbigb, 

A.  deviled  to       kT  the  trial  of  this  qeotniait,  for  a  house  and  smiiBd  be* 

S'  preacher  of      ^~%     i         •  •  i      i 

the  meeriDg.      ^      long>ng  to  It,  at  the  last  WiruAetter  Assises  before  P€fT|P% 
^nl,^   B.  a  verdict  was  taktR  fiw  the  pUuntifl^  sulflect  to  theopinioo  d^ 
tirathatbe      this  Court  on  a  e^ie  reserved.    The  plaintiff  ckdmed  as  tliffliBU^. 

should  convey  *  ^^  ^^ 

the  preoijiet  to  at  law,  the  defendant  as  the  devisae,  of  W.  PUBifSf  who 
^.^^.  ▼io^  thus:  <<  To  the  Revemd  jiiam  jOdriiae,  kte  of 

death  for  the 

me  and  support  of  the  preaching  the  word  of  God  at  the  ineetii»-boiue  ftr  e?er;  and  |p  case  Ae 

there  Aonld  be  dbcomiiMia^  t6w  ovtr  to  n  irhipityijchuult  hdtd  that  JL  Hck  wk 

the  devise  orcr,  after  his  dctd),woold  bt  voi4  by  |tit«9  G«9t  l|i^  3^ 
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<<  m   WUisUre^   but   now  preaeher   at  ti^  Meeting^hmtte  in       1791. 

^  l^ndhurstj  AH,  Sfc.  ^eseribing  tbe  preflQiaes)  To  hold  to  him 

^  the  ttid  ^{iam  Jldfidge  for  aod  duriog  his  Bstund  life  only, 

^<  on  this  express  condition,  that  he  do  and  shall  without  delay 

<<  after  my  deeeaae,  settle  and  convey  the  same  to  tmstaes,  to 

<<  take  pbtf:e  at  his  decease,  ,^  ^Jl^  i«if  iimj  M^^ipor^  ^ /ie  jr€^^ 

<^  iffg  qf  the  word  qf  God  at  the  mteting'houst  at  I^fnihurst 

**  qfaresaidjbr  eo^  s  and  in  case  such  pfeadiing  should  be  dis- 

^  continnedy  I  diroct  die  same  to  be  apf^ed  towards  a  school  for 

*^  teaching  the  poor  children  of  Zgfndhursi  afisrcsaid  for  ever. 

*^  And  1  do  hereby  give  unto  the  said  A.  Jldridge  full  and  ab- 

**  solute  power  and  authority  to  settle  the  same  according^.'' 

Then  followed  a  bequest  of  money  in  the  fimds  to  the  same 

uses;  lq;acies  of  100/.  to  the  defaodant  and  the  other  ezecotor, 

for  their  trouble  in  executing  the  will;  and  a  bequest  of  the 

household  furniture  in  the  house  in  question  to  the  defendant 

jbr  Ute^  with  a  direction  to  settle  the  same  to  the  use  of  the 

succeeding  ministers,  to  go  as  heir^looms:  and,  besides  some 

other  legacies,  the  will  contained  the  following  classes:  ^  And 

^^  I  further  expect  {a)  that  he  (the  defendant)  will,  with  the  help 

**  of  God,  after  my  decease,  without  delay,  settle  and  forward 

<<  every  thing  in  his  power  to  promote  and  carry  on  the  work  of 

^^  God  at  lapidhurst  aforesaid,  both  in  his  UJ»4ime  and  ttfter  tis 

*^  decease/* — *^  And  if  it  should  so  happen  that  I  have  not  left 

«  any  of  the  aforesaid  legacies  in  a  lawful  and  l^^  manner,  to 

'^  prevent  any  advantage  being  taken  thereof,  I  do  hereby  give^ 

^  devise^  and  bequeath,  such  legacy  or  l^ades  unto  the  said 

'^  fVi  Daamer  and  A.  Aldndge^  in  trusit  to  be  diflpostd  of  by 

'^  tbcm  at  their  discretion  for  ever." 

Ountfard^  for  the  plaintiff,  contended,  that  not  only  die  limi-* 
tatbn  subsequent  to  the  defendant's  life-estate^  but  that  the  life- 
estate  also  was  void  by  the  9  Geo.  8.  c.  36.  a^  being  a  devise 
^a  charitable  use.  And  he  was  proceeding  to  orge  tibat  it  was 
s  derise  to  the  defendant,  not  in  his  individual  capacity,  but  in 
^^  character  of  preacher^  and  in  confidence  that  he  would 
^^'Mioue  to  perform  the  duties  of  that  station*  £rom  the  descrip- 
^(oi^  given  of  him  by  the  devisor,  firom  the  expectation  {p)  es- 

C*3  Tide  note  (#> 

.  (^)''l«9iiestiiig*  odeMrSos;*  «*  not  douMxif ,"  *«Bnd  hoping,**  have  been  held  suflS- 

^  tt>  nkt  atnMt,  «hevB  the  pMpeity  is  «eitita,  tad  the  objects poinled  out  are  predie 

^ttisct.    MsHb>i^.Glyh^^^^    AilrfT.£«fibw/9PkciaaiaB.90O,  andthe 

=«thcffrcftfKdto'uithew>te«.    j^i^i  v.  n<c«^  9  JM  iss.    MMrUtd^.Tf^,! 

rr^  Ch.Cas. I4S.    H^wf  ?•  ffmfibu^  ib.  170.  tad  Pknm  ▼•  Garmii  %Br9.0L Cat. 

pressed 
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pressed  by  the  devisor  that  the  defendant  **  would  forward  every 
^^  thing  in  his  power  to  promote  and  carry  on  the  work  of  God, 
^'  both  in  his  life^time  and  after  his  decease;**  and  from  the  proviso 
at  the  end  of  the  first  devise^  that,  in  case  the  preaching  should 
be  discontinued  at  this  meeting-house,  tfie  profits  of  the  estate 
should  be  applied  towards  the  school;  but  was  stopped  by 

The  Court  (a),  who  thought  the  point  too  clear  for  discussion. 
For  that  though  the  subsequent  limitation  was  void,  the  defend- 
ant's life-estate  was  clearly  good;  that  the  religious  persuasion 
of  the  defendant  raised  no  ground  of  objection  to  his  taking  the 
estate;  and  that  the  devise  over  to  the  school,  in  case  the  preach- 
ing should  be  discontinued,  only  related  to  the  limitation  after 
the  defendant's  death. 

Gibbs  was  to  have  argued  for  the  defendant. 

Postea  to  the  defendant  (&}• 

(«)  Abtent  jtMrnrst,  J.  and  Bailer,  J. 

(ii)  The  last  dtuae  appean  fraudulent,  at  being  an  intended  evasion  ^f  the  atatoccw  Vid 
The  Attftuy  Gmarml  ▼.  Tymial^  Amh,  ^14^  and  Higbmte  on  Moctao.  io(.    Aad  it  i 
dittinguidiable  from  the  case  of  Adlinfiom  v.  C<um,  3  Atl,  141.  inasmuch  as  this  is 
eiqpicsslj  f « trmst. 


The  King  against  Thomas  Newell. 


Where  a  parish  HHWO  justices  allowed  a  rate  made  for  the  relief  of  the  poor 
^i^'^di^         *«  P^sh  otSt.  GiUs  in  Beading,  including  the  hamlet 
each  of  which      Whitley ,  in  the  county  oi  Berks,     The  Sessions  upon  the  ap 

immemonaUy  . 

made  a  leparate  of  Thomas  Newellj  confirmed  the  rate,  and  stated  the  fiiUowir 

nte,  but  the  mo- 
ney when  raised  Case: 

was  bladed  to-      The  parish  ofSaini  Giles,  Beading,  lies  partly  within  the 

getner  in  one  *  o  t        «^        ^ 

joint  fund,  tho*   rough  of  Beading,  and  partly  without.   The  hamlet  of  Whiiltj^ 
proportions,  and  that  part  which  lies  without  the  borough,  is  about  three 
not  find  ^afl  ^quare^  and  has  immemorially  had  a  sejiarate  constable.     It 
fact  that  the  pa«  also  immemorially  had  a  churchwarden,  but  no  other  church 
reap  the  benefit  that  which  is  common  to  the  parish  at  large :  and  the  hamlet  ^^ 
if  wttliw  i^*  P^®  ^^^^  ^^^"  "^  ^  attend  the  vestry-meetings  of  the  psrisk. 
the  districts  were  large  at  the  church,  but  the  people  of  that  part  of  the  pari 

not  entitled   to  a  *  < 

maintain  their    of  the  hamlet  ucver  attended  the  hamlet-meetings;   for  wa: 
mdyaod'^   hamlet-meetings,  to  chuse  officers  for  the  hamlet-notioes^ w^< 
^^j^j^^oo^   published  in  the  church  on  the  Easter  Sunday  in  every  year. 
164S  they  have  the  year  1648  to  the  time  of  trying  this  appeal,  the  inhahit^' 
SbewkJl  more  of  the  hamlet  part  of  the  parish  have  had  overseers  of  the 


i» 


^^^  ^^?'   separately  appointed  for  the  hamlet,  and  chosen  at  meetings 
whom  werechoo  ^e  hamlet-people  only;  the  number  of  which  overseen  has 

sen  separately  by 

the  hamlet,  and  tfaongh  the  lMunlet»pirt  has  immcmariaDy  had  a  constable  of  iti  owa>   [yAufcai^] 
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riedi  firdm  that  time    The  hamlet  have  in  every  year  had  either       1791. 
two  or  three  overseers,  except  in  four  different  years  at  differ-     ^  ^      " 

"j  1  ^  ^*  Kino 

ent  intervals,  when  they  had  one.     Such  overseers  have  sepa-       agah^ 
rately  distributed  and  laid  out  the  money  within  the  hamlet; 
and  their  accounts  have  been  separately  kept,  and  separately 
allowed  by  the  justices;  and  it  does  not  appear  that  any  inter* 
ference  has  ever  been  made  in  the  distribution  or  accounts  by 
the  payers  in  the  borough  part  of  the  parish,  except  at  the 
j^erol  settlement  of  accounts,  as  hereinafter  mentioned.    The 
part  of  the  parish  lying  within  the  borough  has,  during  the 
same  time,  invariably  had  one  churchwarden  and  three  over- 
seers; and  such  overseers  of  the  borough-part  have  acted  upon 
^lieir  separate  rates,  and  in  their  distributions  and  accounts, 
distinctly  from  the  hamlet  and  thef  inhabitants  or  overseers  of 
^he  hamlet,  except  that  the  overseers  of  the  borough  have  aP- 
:C[>rded' relief  to  the  poor  persons  belonging  to  the  hamlet-part 
f  the  parish  when  resident  in  the  borough,  and  have  indemni- 
themselves  out  of  the  general  fund  arising  from  the  poor* 
collected  as  well  in  the  borough-part  as  in  the  hamlet-part 
f  the  parish,  at  the  general  settlement  of  accounts  as  hereinafter 
entioned.    Certificates  have  in  various  instances  since  the  year 
709  been  separately  granted  by,  and  directed  to,  the  overseers 
f  the  hamlet  of  Whitley  to  and  by  the  overseers  of  divers  other 
es;  but  it  does  hot  appear  that  a  certificate  has  ever  been 
by  or  to  the  overseers  of  the  hamlet  of  Whitley  to  or  by 
he  overseers  of  that  part  of  the  parish  which  lies  within  the 
Tcsof^.     Orders  of  removal  have  been  made  both  from  and 
the  hamlet  of  Whitley^  and  the  paupers  removed  accordingly 
^^thout  appeal;    particularly   in    1755,   an  order  of  removal 
vmappealed  from  was  made  from  the  parish  of  St.  Lawrence 
JSeadings  and  in  1774  another  order  was  made  from  the  parish 
^yf  Si^  Mary  in  Reading:   but  it  doth  not  appear  that  orders 
Mof  removal  have  ever  been  made  from  or  to  the  said  hamlet  to 
cir  from  that  part  of  the  parish  of  5/.  Giles  which  lies  within  the 
%x>roagh.    In  1749  the  following  order  was  made;  viz.  ^*  April 
••  2Sd,  1749,  Whereas  at  the  quarter-sessions  holden  for  the 
^*  Goon^  of  Berktj  the  Sd  of  April  instant,  the  difference  of 
^  iflie  rates  concerning  the  poor  of  the  parish  of  St.  Giles 
^between  the  liberty  of  Whitley  and  the  other  inhabitants  within 
^  the  borough  of  Beading  in  the  said  parish  was  referred  to  us; 
^  we^  upon  hearing  all  parties,  do  order  that  the  inhabitants 
^  within  the  liberty  of  Whitley  shall,  according  to  a  former  order9 
^  pay- the  yearly  sum  of  20^  4it  4iii  monthly  apportioned  ae< 
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1791.  ^  cording  to  the  statute  towards  the  rdief  of  the  |KMHr  «if  the 
'^  parish  of  &•  Gilesi  and  that  the  iahabitants  of  the  parish 

^^Mjuif  ^^  within  the  borough  shall  pay  the  yearly  susa  of  $51^  -aad  in 

Hsrwaxx.  (c  ^^^^  ^{^^  g^  g^Q^  ^}^^l  j^^^  ^  suffideot  for  the  relifif  of  the 

'*  poor  of  the  parish,  thea  the  liberty  of  fViitkjf  and  the  other 
^<  inhabitants  of  S^.  Giks  shall  pay  proportionaUy  acdordiog  to 
*^  the  former  sums;  and  in  the  meantime  the  overseers  tif  Whii^ 
'<  ley  having  seen  the  accounts  oi  the  oversecan  of  the  pariA 
^  of  5^  Gile^  and  finding  the  necessities  of  the  poor  do  re- 
*<  quire  it,  shall  pay  forthwith  their  proportionabk  grrean." 
Sipped  by  two  justices.  Ever  since  that  order  was  madoi  the 
directions  contained  in  it  have  been  observed  by  the  two  parts 
of  the  parish  of  &  GUes  in  r^;ard  to  their  respective  contribih- 
tions  to  the  poor,  and  they  have  paid  accordingly,  the  hanlet 
three^eighth  parts,  and  the  borough-part  five-eighths  of  tlie 
whole  expenses  incurred  by  the  poor  of  both  parts  of  the 
parish;  the  whole  expenses^  when  incurred^  bei^g  eongfmiei 
into  one  intend  saoa,  the  oveneers  of  the  hamlet-fiart  maA 
those  of  the  borough-part  have  accounted  with  eadi  other  reoi- 
procally,  according  to  the  abov«  proportion.  There  has  beeft 
fior  several  years  and  now  is  a  poor-house  in  that  pari  43t  the 
parish  of  Si.  Giles  which  lies  within  the  borough,  in  whkh  ilm 
poor  both  of  that  part  and  of  thehamlet-fart  of  thepaHth 
been  jointly  maintained,  and  the  expenses  attending  inch 
tenance  have  been  defirayed  by  the  two  parts  ef  the  pariah 
refl{]iectively,  according  to  the  proportion  of  five  to  ^iree»  The 
overseers  of  the  hamlet  have  uniformly^  as  fiir  as  any  iipiilinm 
could  be  had,  made  rates  separately  for  die  handet;  and  it  4oes 
not  appear  that  since  the  year  1648  the  persons  firing  in  the 
hamlet  have  ever  been  diarged  by  a  rate  made  by  the  e^iptwaers 
of  the  parish  till  the  rate  now  in  question.  In  the  year  1740 
a  rate  was  made  in  the  hamlet,  and  acted  under,  entitled,  ^  A 
*^  rate  made  by  the  churdiwardens  and  overseers  of  the  poor  «f 
<<  the  hamlet  of  Whitley^  m  the  parish  <tf  St.  GUet^  BeHts,  at 
*<  well  towards  the  neoassaiy  relief  aad  maintenance  of  Aa  poor 
^  of  the  parish  as  of  the  hamlet,  after  the  proportion  of  9^  in 
^^  the  pound,  diaiged  on  the  inhabitants  <^  die  hamlets''  and 
sudi  has  been  in  general  the  BMde  (^  entitling  all  the  rales  nttde 
in  the  hamlel-pait  of  the  parish  to  the  time  of  the  pmsent  ratei 
In  pursuance  of  an  act  of  the  M  Geo.  S.  c.  56.  eirtitM»  ^  Att 
<<  act  fi?r  ob%ing  the  overseers  of  the  poor  to  make  relnnan 
^<  upon  oadi  to  certain  questions  Ibartin  qMofle^  lektfie  to 
^<  the  vtate  of  the  poor^"  ispaisti  return  wete  auiie  bf  dii 

paridi 
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pmA.€tSt.  GiU$. and  tho  hamkt  of  WhiOei^  a»  distinctly  majo-       1791. 
tMiiog  their  own  poor*    The  inhabitants  oC  Wiiti^  conceiving    -      ^^^^ 
diemadveii^ggrieTed  by  continuing  the  payments  of  thsee-dg^ths       ^<u# 
of  the  general  expenditure,  in  Sqftember  1789  the  offioers  of 
the  hamlet  gave  notice  to  the  offioera  of  the  borough-part  of 
the  paiirii»  that  they  would  not  pay  any  rate  made  by  llie  lattery 
or  oonCnbnte  to  the  relief  of  the  poor  within  the  boroi^h-far^ 
(enoept  of  those  belonging  to  the  hamlet  of  Whitlmf  which 
abould  from  time  to  time  be  in  the  poor-house  of  the  parish  of 
9ti  GUeSi  for  which  expense  they  would  contribute  their  fiur 
proportion  according  to  any  rate  which  should  be  agreed  upon)^ 
it  being  their  mtent  to  oppXj  all  future  monies  raised  by  a  poev^ 
rate  intended  to  be  separately  made  for  the  hamlet  to  the  ne* 
cesaary  rdiering^  of  the  poor  only  who  should  belong  th^reto^ 
aeparatdy,  and* without  the  interference  of  the  parish  of  iS^ 
GiUt  within  the  borough.    After  this  notice  had  been  giveOf 
the  hamkt  of  WhiUe^  made  a  ra(t%  intitled,  '<  A  second  rate  or 
**  assessment  made  the  2nd  otjatmaiy  1790f  by  iks^  overseers  of 
<<  the  hamlet  of  Whitley^  fm  the  pecessaiy  relief  ci  the  poor  of 
<<  the  hamlet^  at  a  propcMrtion  of  Ss.  in  the  pound;'*  which  was 
dnly  publisbed.    And  after  thia  notice  the  next  rate  but  one 
Buidie  by  the  borough-part  of  the  parish  of  Si»  GHes  was  th# 
rate  in  question,  and  which  was  intitled  <<  A  rate  for  tho  relief  of 
the  poor  of  the  parish  of  <SL  Gfa^^in  BeAding^  inelading  WhiiUyi^ 
hamlet^  part  of  ikm  said  pfurishy"  S^c ;  but  it  does  not  appeal? 
that  any  former  rate  for  the  boroi^gh-pan  of  the  parish  made 
use  of  the  words  <<  including  JF%ttfgf-hamlet,  part  of  thepwish/' 
The  appellant,  NevpeUf  has  no  property  within  the  parish  of 
St.  GUei  veithin  the  borougbt  but  is  aninhabitailt  of  the  hamlet^ 
and  is  charged  with  the  rate  appealed  froat  for  his  property: 
vridiin  the  haadet.     He  is  charged  also  to  a  rate  which  has  been 
made  by  the  overseers  of  the  hamlet  for  the  same  period,  whidt 
hsi  also  been  regularly  published.    Mr.  Neaoell^  conceiving 
tiaet  he  waa  liable  only  to  the  last  rate,  and  not  to  the  rate  made 
i>y.  the  overseers  of  the  part  of  theparish  of /Sf.  Giles  within  tho 
^tftcough,  appealed  against  it» 
JEnkine^  Douglas  andSimoii,  were  to  hanre  argued  in  support 
^^  the  order  of  Sessions;  but  the  Ciourt  desired  to  hear  tfae^ 
on  the  other  side  first. 
Jiemrcnjfl^  B^fwer^  MUkif  Lanef  and  Blaekskme^  caiUrd.'^U 
finm  all  the  circumstances  of  the  case,  taken  together^ 
thapariskcf<a^Gf|Iei^  including  the  hamlet  of  WkiOey^hak 

ill  jfiM^ha^.npr  can  it  have^  the.  benefit  of  the  iSd  jEUtabeik^ 

Aiiaamntib 
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1791.       inasmuch  as  there  have  been  immemorially  more  parish  officers 
in  the  two  districts  dian  are  allowed  by  that  statute.    IL  ▼•  Sir 


\ 


mt^d        Waits  Horton,  ante^  1  vol.  S74.     This  then  directly  falls  within 
TJKw«tu      ^^  mischief  intended  to  be  remedied  by  the  statute  13  &  14 
Car,  9.  c.  12.;  and  consequently  these  districts  are  entitled  to 
the  benefit  of  that  act     The  hamlet  of  Whitley  has  immemo- 
rially maintained  its  own  poor  separately  from  the  parish  at 
\     large ;  and  from  the  year  1648  it  has  had  a  constable  of  its  own, 
and  distinct  overseers;  there  has  been  no  general  rate  for  the 
V    whole,  but,  on  the  contrary,  separate  rates  for  the  borough  and 
'  hamlet ;  and  the  accounts  of  each  have  been  allowed  separately 
by  the  justices.    Such  having  been  the  usage  for  so  great  a 
length  of  time,  there  seems  to  be  no  reason  now  to  vary  from 
it;  and  the  less,  as  it  appears  that  prior  to  the  time  of  passing 
the  statute  of  Charles  the  Second,  this  parish  could  not,  as  a 
parish,  enjoy  the  benefit  of  the  4Sd  of  Elizabeth^  by  maintain- 
ing its  own  poor  jointly;   which  distinguishes  this  case  from 
those  of  Peart  v.  Westgarth  (a),  R.  v.  The  Justices  of  Middle^ 
sex  (6),  and  JR.  v.  Uttoxeter  (c).     These  districts  have  been  con- 
sidered as  separate  and  distinct  not  only  by  the  parish  officers 
of  each  respectively,  as  appears  by  the  returns  made  to  the 
House  of  Commons  under  the  26  Geo.  3.   r.   6,  and  whidi 
therefore  ought  to  bind  them,  but  also  by  all  other  parishes; 
it  being  stated  in  the  case  that  certificates  have  been  granted 
by  ^AiV^-hamlet  and  directed  to  it  by  other  parishes,  and 
that  orders  of  removal  have  been  made  to  and  firom  the  hamlet;^ 
and  two   instances   are  stated   of  removals   from   two   other 
parishes  in  Beading.    It  does  not  indeed  appear  that  there 
ever  was  any  removal  from  St.  Giles  to  Whitley ;  but  that  may- 
be accounted  for  by  the  circumstance  of  the  officers  of  each 
district  settling  accounts  every   year,   when  allowances    may 
perhaps  have  been  made  by  each  on  that  account;  and  oa 
which  supposition  the  removal  from  one  to  the  other  could 
have  answered  no  other  purpose  than  that  of  creating  an  ex* 
pense  to  both.      With  respect  to  the  order  made  in  1649,  widdtk 
may  perhaps  be  relied  on  by  the  other  side,  in  the  first  places 
it  was  extrajudicial,  and  cannot  therefore  be  binding  upon  the 
hamlet  of  Whitley,-  and,  in  the  next  place^  it  was  an  order ^ 
framed  on  the  circumstances  of  the  case  as  they  then  fTistfid,, 
At  the  most,  the  order,  coupled  with  the  subsequent  nsage^  can 
only  amount  to  an  agreement  by  these  two  districts  with  reapett. 
U>  the  proportion  which  each  should  pay:  but  that  cannot  vary 

thh 
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this  question;  for  the  circumstances  of  such  places  must  flue-       1791* 
tuate,   by  which  the  proportion  must  of  course  be  r^ulated. 


In  R.  V.  LeigA  (a),  where  it  was  only  stated  that  the  township,  ^aiMst 
for  60  or  70  years  (and  before  for  any  thing  that  appeared  to  Nxwwx, 
the  contrary)  had  separate  overseers,  and  maintained  its  own 
poor  separately  from  the  parish  at  large,  it  was  determined  that 
it  was  still  entitled  to  that  privilege.  Now  here  it  is  not  left 
to  be  collected  by  intendment,  but  is  stated  positively  as  a 
fact,  that  such  was  the  state  of  this  hamlet  prior  to  the  statute 
of  Charles  the  Second.  In  Sir  T.  Raym.  476.  where  the  dif- 
ferent districts  of  a  parish  had  distinct  officers,  made  distinct 
rates,  and  kept  distinct  accounts,  it  was  held  that  they  were 
entitled  to  maintain  their  own  poor  separately.  But  even  if 
this  were  a  more  doubtful  question,  it  has  been  said  by  the 
Court  of  late  years  that  it  is  extremely  politic  to  favour  the  sub- 
divisions of  parishes,  it  having  been  found  by  experience  that 
better  care  is  taken  of  the  poor  in  small  than  in  large  districts* 
And  in  B.  v.  Leigh,  Btdler,  J.  said,  that  <<  tliough  it  shopld 
*'  appear  that  a  parish  had  enjoyed  the  ben^t  of  the  4Sd  of 
**  Elizabeth^  yet  if  they  could  not  now  conveniently  maintain 
^'  their  own  poor  jointly,  the  Court  would  permit  them  to  di- 
*'  vide  themselves,  provided  there  were  such  legal  divisions  in 
*'  the  parish  as  are  capable  of  supporting  their  own  poor  sepa- 
<^  rately,  under  the  statute  of  Charles  the  Second."  Now  this 
is  such  a  legal  division  as  is  capable  of  maintaining  its  own 
poor;  for  there  is  a  constable  in  Whitley i  which  is  decisive  to 
shew  that  it  is  a  township. 

Lord  Kenyon^  Ch.  J. — Th^  case  cited  from  Sir  T.  Raymond 

would  have  great  weight  in  the  decision  of  a  case  where  the 

facts  are  the  same :  there  the  Court  proceeded  on  the  ground 

of  there  being  distinct  officers,  distinct  rates,  and  distinct  ac" 

coimis :  but  in  these  districts  there  are  not  distinct  accounts,  hut 

on  the  contrary  there  is  one  joint  account  for  both*    On  the  &cts 

^osed  in  this  case,  it  does  not  appear  that  these  two  dis- 

^^icts,  which  compose  one  parish,  can  have,    nor  is  it  stated 

^  in  point  of  &ct  they  have  not  had  the  benefit  of  the  4Sd 

^^'^sobeth:  but  on  the  contrary,  almost  every  fact  in  the  case 

0^  to  establish  this  point.  That  they  have  squared  their  con- 

^^  rather  by  that  statute  than  by  the  statute  Car.  2. ;  for  if 

^^y  had  proceeded  on  the  latter,  there  would  have  been  no 

^*>iiaunion  between  them,  and  they  would  have  acted  to  all 

I 
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purposes 
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1791.  parffoam  m  if  they  bad  Um  perfeedy  distinct  pafMies.  It  is 
instead  stited  that  there  have  been  remolds  to  Whitky  from 
sereral  USeaeeat  fnu-MMs;  but  it  is  not  pretended  tliaC  Aereever 

^^^nKA.     ^^^  ^^^  j^^^jm  ^^  GxZes'f  Reading.    Probably  distinct  parishes 
may  have  been  deceived  by  these  difllricts  having  sevend  oirer- 
seers,  and  have  oonduded  from  thence  that  they  wete  separate 
parishes:  bat  tbtirnusconceptioncamiot  vary  the  case.  Thenlaf 
terial  fhcts  in  this  case  are  all  included  in  those  few  lines  wUch 
&tkm  the  order  in  1640.    To  that  order  1  only  refer  as  a  date  m 
the  case;   for  it  is  extra-judicial :   bat  it  is  stated,   that  ^ever 
<<  since  that  order  was  made,  the  directions  contained  in  it  hoeve 
^  been  observed  by  the  two  parts  of  the  parish  of  St.  GUe$^  in 
^  rq^ard  to  the  respective  eontribntions  to  the  poor ;  tfial  tfacj 
<<  have  paid  accordingly  the  hamlet  threes-eighths^  and  die  bo- 
^  roogh-part  fivo-e%hths,  of  the  whole  expenses  inonrred  by 
<<  tlie  poor  of  both  parts  of  die  parish;  the  wkbte  expenen^  niken 
*<  inewrredj  bring  computed  into  one  integral  sum:  and  that  the 
^  overseers  of  each  part  have  accounted  with  each  other.**   Then 
it  appears  to  have  been  only  one  district,  affording  one  int^ral 
fimd  for  the  poor  of  both  parishes;  and  that  when  one  past  has 
overpaid  its  proportion,  the  other  has  repaid  it :  but  it  was  mere- 
ly for  their  own  convenience  that  they  have  subdivided  them- 
sdves,  as  is  frequendy  done  in  odier  parishes,  where  one  cyver- 
seer  agrees  to  superintend  one  part  of  the  parish,  and  another 
the  rest    But  with  r^ard  to  the  proportions,  agreed  opoa 
in  1649,   which  each  district  was  to  pi^,  those  indeed  wooH 
not  be  binding  at  this  time,  if  upon  inquiry  it  should  s^pear 
diatthey  are  unequal,  considering  the  present  chrtfumstances 
of  the  parish.    If  that  had  appeared  in  die  case,  which  is  at- 
tempted to  be  inferred  flrom  it,  diat  these  districts  cannot  reap 
the  benefit  of  the  statate  of  Elizabeth^  the  olgecdon  woold  be 
well  founded :  but  it  appears  that  they  have  bad  the  benefit  of 
that  statute.    The  only  circumstance  that  can  bear  die  sem- 
blance of  an  argument  a^nst  this  dedsion  is,  that  these  dts^ 
tricts  have  had  more  than  four  overseers ;  bat  that  ^^peared  to 
be  the  case  in  several  odier  parishes,  on  an  inquiry  directed 
by  Lord  Mans/teli  in  IL  r.  Lostdale  (a);   so  that  thcwii^  it 
xsMj  be  a  very  material  ingredient  in  these  cases,  it  in  adC  » 
dedsive  one.    As  therdbre  it  is  not  stated  as  a  fiiet  hi  die 
case  that  these  districts  cannot  reap  the  benefit  dT  fb»  4/9i 
of  Etkabeth^  but  as  it  appears  (on  the  contrary)  fSroitt.  aB  di9* 
facts,  considered  together,  that  they  have  had  the  benelBt  of  itf 

we 
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we  should  overturn  all  the  authorities,  if  we  were  to  detennine       1791. 
that  these  districts  miirht  now  be  subdivided.  ""ZTZ 

^*  ....  The  KiMO 

AsuHURST,  J.  —  One  material  fact  is  wanting  m  this  case,  agam»i 
which  occurred  in  that  of  IL  v.  Sir  W,  Hortan,  where  it  was 
stated  that  those  townships  eould  not  reap  the  benefit  of  the  4dd 
qS BUzabetiu  The  justices  at  the  sessions  should  have. found 
that  fiK:t  one  way  or  the  other.  But,  though  they  have  not  di- 
rectly suited  that  fact,  they  confirmed  the  rate  which  was  made 
for  both  the  districts  together,  which  rather  shews  th^t,  in  their 
opinion,  these  places  could  have  the  benefit  of  the  4Sd  of  Elizas- 
bdh.  What  is  decisive  in  this  case  is,  that  it  does  not  appear 
that  these  districts  have  ever  acted  separately,  but,  on  the  con- 
trary, that  they  have  had  one  joint  sum  for  the  poor  of  both  parts 
of  the  parishes,  and  that  they  have  settled  their  accounts  at  the 
end  of  the  year. 

Grose,  J.  (a)— rNothing  is  stated  in  this  case  to  satisfy  my 
mind  that  this  parish  cannot,  by  reason  of  the  largeness  of  it» 
xeap'the  benefit  of  the  4Sd  of  Elizabeth  i  but  that,  on  the  con- 
trary, .  they  have  in  point  of  &ct  had  it,  except  in  one  or  two  in- 
stances where  they  have  acted  otherwise,  merely  for  their  own 
convenience  In  the  first  place^  there  have  never  been  any  re- 
movals from  one  district  to  the  other;  next,  all  the  poor  have 
been  maintained  together  in  one  poor-house;  and  the  inhabit- 
ants of  the  hamlet  have  constantly  attended  the  vestry  meetings 
of  the  parish.  Now  these  three  circumstances  convince  me^  that 
this  parish  can  have,  and  have  had  the  benefit  of  the  statute  of 
Elixabeth.  If  they  could  not,  the  justices  at  the  sessions  should 
have  said  so;  but  they  seem  to  have  entertained  a  different  opi- 
nion by  confirming  the  rate. 

Order  of  Sessions  confirmed. 

(tf)  Absent  BuUer^  J. 


The  King  against  Redfearne.  xr«dkr«&9, 

Juaa  lit. 

THE  defendant  having  been  convicted  before  a  magistrate  in  No  hawker  can 


the  penalty  of  10/.  under  the  29  Geo.  3.  c.  26»  appealed  to  ^j^  Ly  pan 
Sessions  at  Leedsy  where  the  conviction  was  affirmed,  subject  ^  *  'f*'^ 

to  #L         •    •  #  town  but  toe 

^tie  ofumon  of  thu  Cou^t  on  the  following  case:  pabKc  market- 


jj^^  appdlant  was  a  hawker,  pedlar,  and  petty  chapman,  duly  %^  3.^.  ^ ,. 
^^ncd:  and  on  Friday  the  22d  of  February  last,  bemg  the  ^  *?. 
Vo|,;IV.  T  maxket- 
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1791*      marleet^drf  at  Leeis^  and  dming  the  maricet-faotm^  he  est^oaed 
-_  ^         to  sale  within  a  house  in  the  town'  of  Leedsj  and  not  iit  die  open 

The  Kino  * 

agMtut       market-place,  where  the  open  market  is  usually  held,  gooda^ 
iDFEAAMK.  ygf^jf^  ^Qj  merchandises:   tfie  i^pellant  not  being  an  house- 
holder there,  nor  the  house  in  which  he  so  exposed  tile  said 
goods,  &C.  being  an  house  in  which  he  had  opened*  ff  room  oi^ 
shop,  nor  his  usual  pkce  of  abode  or  of  his  carrying  on  buaheaa. 

By  the  29  Geo.  S.  e.  26.  5. 16.  it  is  enacted,  That  no  hawfcer, 
&c  or  any  other  trading  person  going  from  town  to  town,  or  to 
other  men's  houses  travelling  either  on  ibot,  or  with  a  horsey  €it 
opening  a  room  or  shop,  mid  exposing  to  sale  any  goods,  &c  by^ 
retail  in  any  town,  &c.  sudi  person  not  being  a  householder  thene^ 
or  the  same  not  being  the  usual  place  of  his  abode^  or  of  canj^ 
ing  on  his  business,  shall  sell  or  expose  to  sale  any  goodbi  ftc 
in  any  city  or  market-town,  or  within  two  miles  of  the  market- 
place of  such  aXj  or  town,  under  the  penalty  of  lOf.  And'the 
next  section  providies,  thaft  nothing  in  the  act  shall  extend'  to 
hinder  any  pereon  from  selling  or  exposing  to  sale  any  gooda  in 
^Ohf  piMie  tnarif  market^  or  Jhit^  but'  that  such  person  nU^  db 
thtreih  ashelm/uUymght  have  done  lefbre  the  act.  A  mistakta 
notion  having  prevailed  with  the  hawkers  in  soine  of  the  north- 
em  counties,  who  conceived  that^  under  the  above  provlto  tlu^ 
might  expose  their  goods  to  sale  in  any  part  of  a  markiet-toint 
ai  they  lanafviUy  might  have  done-befbre  the  actj  this  case  Was  tb^ 
served,  in  ordier  that  the  Court  might  give  their  opinion  vp(ia 
the  true  construction  of  the  act* 

Chambre  and  J.  Heyaoood^  in  support  of  the  convictkniy  ob- 
served, that  the  word  <<  therein'*  referred  to  ** public  niar^ 
«  market,  or  £Edr;"  and  that  a  market  does  not  extend  Co  eveiy 
pait  of  the  marketrtown,  but  is  confined  to  the  place  ^here  tlie 
market  is  actually  held.     Godb.  131.  4*  8  Bep.  127^  a. 

Cockdlj  Serjt  and  Balgia^j  contrd. 

The  Court  said,  there  was  no  foundation  whatever  for  die  con- 
struction contended  for  by  the  hawkers;  for  that  the  proviao 
only  extended  to  sales  in  the  public  market-places^  and  on  die 
days  of  the  marketa. 

Conviction  affirmed. 
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FiXhiiiy  Otie,  Sec.  agaifM  L£Wm. 


■**i 


Jthii  |d. 

ABVLE  hating  beeti  dbtained  to  Aew  cause  why  the  writ  of  \gi,en  ^  ^ttor- 
fltttehmem  of  privily  should  not  be  set  adde,  because  the  ^h^t^^*^" 
iMnicI  of  the  attorn^  wat  not  indcfrsed  on  It,  according  to  the  privilege,  hit 

_  ^ .      ^   ^^        ,  ,  -      -,  1  ,,  j»  "•"»«  need  not 

9  Gd^  2*  c  ^9i  §•  22.  which  directs  that  *^  every  copy  of  any  be  indorsed  on 
<<  Writ  or  procesa  that  ftfaall  be  Served  upon  aAy  defekidant  shall,  |^^  I^/T.  «w 
**  bieFcv^  die  servie^  thel*edf,  be  subscribed  or  indorsed  with  the  ^3*  «•  22.  which 

requires  the 

'*  ninie  df  the  attorney  or  soUdtor,  who  shall  be  retained  or  em-  name  of  the 
**  ployed  by  the  plaintiff  in  such  writ  or  process.''  twnej  to  h«  in- 

Muthmgk  now  shewed  eau^e,  by  observing,  that  th^  Legisla-  ^^"  ^ 
tare  in  nHskin^  this  r^ulation  only  intended  that  the  d^mdant  ttiriu  to  ciie< 
dididd  ktteNv  who  carried  on  the  suit  against  him,  in  order  that  tomey  sues  for 
he  might  have  an  opportunity  of  applying  to  such  person  re«  •not^P^'*^ 
ipeedB^  tU  portioiriarB  cff  the  suit;  akid  that  the  reason  couid 
not  apply  to  a  case  like  the  present,  ithei^e  tht  name  of  the  attxir* 
Aey  #aa  in  the  body  of  the  writ,  and  where  th6  addition  of  the 
IMDie  on  the  back  of  it  tould  convey  no  further  infortoiation. 

Morgan^  in  support  of  the  rule,  said,'  that  the  i^o^s  of  the  act 
were  general,  and  extended  to  all  cases;  and  that,  being  {losi* 
Ctvi^  the  directions  of  the  act  could  not  be  dispense  with  in  OHy 
But 


Lord  Kento^t,  Ch.  J.  said,  the  act  of  parliament  does  not 
extend  to  a  case  where  an  attorney  sues  for  himself  but  only  to 
those  cases  where  he  sues  for  some  other  person. 

lUde  disofaairged. 


SttEFHXRD  against  Charter.  j!^^1^ 

^HE  defendant  h^ng  buffered  judgment  to  go  by  default  hi  P^^^^^ 

this  action,  whidi  Wad  brought  on  a  bili  of  dsccfaange,  ihe  ju<temint  by' 
pfadJttiff  obtained  a  rule  to  ihew  cause  why  k  should  not  be  re-  ac^nonaliUl 
fetred  to  the  Master  to  se6  what  was  due  for  principal  and  in-  ^'"SSIi- 
^^•-^  mtid  why  final  judgment  should  not  be  signisd  for  that  fpw^i.rctotbt 
Wilhocft  executing  a  writ  of  inquilry.  wbu  was  difi 

JiasUey  now  shewed  cause,  asf  wdi  on  au  affidavit  which  at-  ^^ 


to  lUipeaeh  the  considei*ateon  of  thii  InIL  ad  oir  thcf  ge-  without  owcd- 

ti^  ,    1  .     «  ^         ,       .  ,  ,.        ting twmof Ilk 

■^*«1  gt^oufid  that,  though  where  A  ptecA^  Kum  wtfa  the  subjctt  ^. , 

tt^  iktfell  fti^  Cotgh  Aight  diwpim^  with  a  Writ  of  in^iry,  ^^  '^'  ^  ^^} 
they  would  not  in  a  case  like  the  present,  where  the  damages 

^^  be  recovered  were  uncertain,  and  where  the  defendant  ougKt 

T«  to 
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1791.       to  have  an  opportunity  of  contesting  before  the  jary  whether 
-     or  not  any  interest  should  be  paid,  and  of  shewing  payment 
agmmti       even  of  part  of  the  principal. 

Gibbs,  in  support  of  the  rule,  said,  that  the  first  answer  given 
to  the  application  was  no  reason  why  this  question  should  be 
referred  to  a  jury,  because  the  contents  of  the  affidavit  could  not  ^ 
be  evidence  before  them,  inasmuch  as  the  defendant  could  not, 
after  suffering  judgment  to  go  by  default,  be  permitted  to  shew 
that  nothing  was  due:  and  he  observed,  that  the  cases  in  the  Com- 
mon Pleas  {a)  furnished  a  decisive  answer  to  the  other  olgec- 
don. 

Lord  Kenton,  Ch.  J. — In  such  cases  as  the  present,  it  is  ex* 
[%B.LF.$7^]  lygmgiy  convenient  to  do  what  was  done  in  the  Court  of  Com— 
mon  Pleas :  as  the  quantum  of  damages  depends  on  figures^  they- 
may  be  ascertained  as  well  before  the  Master  as  a  Jury;  and^ 
this  is  not  a  new^practice;  for  the  last  case  in  the  Comiiii|^ 
Pleas  refers  to  old  authorities. 

BuLLEB,  J.  (&)•  —  On  the  general  question  there  is  no  doubt : 
and  the  evidence  disclosed  by  the  defendant's  affidavit  would  no^ 
be  admissible  before  a  jury. 

Grose,  J.  said,  that  he  knew  that  the  judges  in  the  Common 
Pleas  gave  the  case  before  them  great  consideration  before  thejr 
refisrred  the  question  to  one  of  the  Prothonotaries. 

Rule  absolute  (c). 

(•)  Hathldgh  V.  Salmnm^  H.  BU  Rq>.  C.  B.  %%%.\  Andrnyi  v.  Blrnkt^  lb.  519.;  vA 
Ltigmam  ▼.  Fsmrnp  ib.  541. 
.     (4  Abteat  AMmrd^  J. 

(#)  Vide  Mttsim  V.  Lord  Mattaretne^  pott.  493. 


The  King  against  Brown. 


Where  letft      nPHE  Court  having  irranted  an  information  in  nature  of  quo 

had  bccD  gnat-     I  • 

cd  1^  the  Comt  XDorrafUo  against  the  defendant  for  claiming  to  be  a  com- 

rn^^dm^  UH^  mon  councilman  of   Yark^   the  defendant  in  the  introdudoiy 


tureoffM^Mr-  part  of  his  plea  set  forth  his  title,  first  as  fi-eemlui,  and  after- 
pittj  ibr  datm.  wards  deduced  his  title  as  common  councilman,  to  whidi  the 
noo  coondu     former  was  a  previous  step.    The  relator  in  one  of  his  r^dka-     - 
iin?tht  Id!^   tions  attacked  the  defendant's  title  as  freeman, 
hj  hb  repfica-        On  which  accouut,  Hdbrojfd  now  moved,  that  such  replitaliuii^^' 
abothe  dcftad-  be  Struck  out,  or  a  noli  prosequi  entered  by  the  officer  of  the  Court:.  ^^ 
tm^^Hudk  ^^  ^^  ground  that  as  no  person's  title  to  a  corporate  firandiis^^ 

had  bccD  ataied 

intheiiitipdiict«s/p«nofhbp]ea,t^C«iirticftiiedt«flril»koittardi^  fMz  officer  to  csicr  a 
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could  be  impeached  at  the  suit  of  a  private  relator  without  leave 
of  the  Gmrt,  and  as  the  Court  had  only  given  leave  to  impeach 
the  defisndant's  title  as  common  councilman,  the  relator  ought 
not  to  be  permitted  indirectly  to  call  in  question  his  title  as  free- 
man, which  the  Court  upon  a  direct  application  for  that  purpose 
would  not  have  permitted,  inasmuch  as  it. was  sworn  that  the 
defendant  had  been  in  quiet  possession  thereof  for  12  years  (a). 
Bat,  to  a  question  put  by  the  Court,  he  answered  that  he  could 
not  find  any  case  to  support  such  an  application. 

Per^  GuTfom.— It  is  admitted  that  there  is  no  precedent  for 
such  an  interference  by  the  Court;  nor  does  it  appear  that  they 
have  ever  exercised  the  same  discretion  in  these  cases  as  the 
Attorney-General  does  in  the  case  of  an  information  filed  by 
him  ex  cffieio.  When  a  proper  case  has  been  laid  before  the 
Court  to  induce  them  to  grant  the  information,  they  have  never 
exercised  any  controul  over  it  afterwards,  as  to  the  manner  in 
irhich  it  is  to  be  conducted. 

Rule  refused^ 

(a)  VmL  JL  v.  JHektH^  poet. 


1791. 


The  Kino 

agttimd 

BtOWN. 


OocK£RiLL  and  Wife,  Executrix  of  Moody,  against      Smtmrday, 

^  KtN  ASTON.  7«'»'4th- 


sb 


^M  TROVER  for  goods.    The  first  count  stated  the  trover  and 

conversion  to  have  been  in  the  life-time  of  the  testator.   The 

se^^ond  count  stated  the  trover  in  the  life  of  the  testator,  and  the 

cox-iversion  afterwards.    The  third  count  was  for  a  trover  and 

ec^«:iversion  after  the  death  of  the  testator.     At  the  trial  the 

pl-s^ntifiB  were  nonsuited;  and  a  rule  having  been  obtained  to 

w  cause  why  they  should  not  pay  costs  to  the  defendant, 

^^iarryat  and   Wigley  now 'shewed  cause;  contending,  first, 

at  as  the  goods,  which  were  the  subject  of  the  action,  were  not 

in  the  plaintiffs  hands  till  recovered,  they  were  obliged 

sue  in  atUer  droits .  and  consequently  were  not  liable  to  pay 

Now  all  the  evidence  offered  at  the  trial  was  applicable 

y  to  the  first  count,  which  charges  both  the  trover  and  con- 

y^^^^sion  in  the  testator's  life-time  (a).    But  if  that  cannot  now  be 

^^^^oired  into,  the  case  oi  Mason  v.  Jackson  (P)  is  decisive,  where 

^     ^xmtrary  case  of  Atkey  v.  Heard  (c)  was  over-ruled*    The 

^^thcffity  of  the  former  case  is  indeed  in  some  degree  shakoi  by 


[75  R.  Z5^ 
lO  Eaa.  294. 

»  Tamat,  Il6.] 
If  tn  ciecutor 
declare  on  a  tro- 
ver and  conver- 
lion  in  the  tes- 
tator's life-time, 
and  alio  on  a 
trover  and  con- 
version after  his 
death,  and  be 
nonsuited,  he  it 
not  liaUc  to  pay 


\X^ 


r6T.R.654. 
Witttu  lOA^ 
3  Bart.  104. 

Sir. ft  ^.953. 
6  £«j#.405.] 


(«)  Inthittfacy 


confirmed  by  BuiUr^J.  who 
(0  Cr9,  dor.  SX9« 
6 


the  ctme. 


Harris 
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1791.  HanrU  v.  Hannqj/  (a);o  but  there  th^  whote  C8U9^  ^  Htion 
— — ^""^  arose  after  the  testator*?  death,  which  di^trngpi^b^  it  frvw  this 
^mmst  present  case.  And  that  distinction  is  confi|i^ed  )qr  wMlt  ^ 
KTHAfToiF-  j^  ^jjg  e^rt  there;  for  Lee,  J.  refer?Te4  |o  a  c^  in  6  Mod*  B9. 
and  another  in  jS^.  307. ;  in  the  former  of  whi<^  Pomctl^  J« 
said,  that  where  the  property  sued  for  waA  iissets  in  the  e^ecifr 
tor's  hand  before  recovery,  there  he  s)loi4d  pay  costa  oo  tJ^^ 
nonsuit;  and  in  the  latter,  HoU,  Q).  J«  said,  that  if  the  goofja 
of  the  testator  be  tal^en  and  converte4  before  t}^jr  cpn9e  fo  th^ 
hands  of  the  executor,  he  should  not  pay  costs  on  a  non«iiil  in 
an  action  brought  for  the  goods,  foir  they  ifere  never  4wets. 
But  even  on  the  last  count  in  this  c^se  it  is  not  fp  be  ti|l^  ik^ 
the  goods  had  ever  been  in  the  actual  possession  of  the  lezepa^ 
trif ;  it  is  only  a  constructive  possession.  In  jB^  v.  Bakt^er  {i!^ 
where  an  ef  ecutpr  was  nonsuited  in  fm  action  oi^  ^n  ii^coimt 
stated  with  him  as  executor,  three  of  ^e  Judges  held  th«t  be 
was  not  liable  to  costs,  because  the  action  was  in  right  of  l^ 
executorship,  and  the  money  recovered  was  assets.  So  in  King^ 
executor,  v.  T^om  (c),  where  the  payee  of  i^  bill  of  exchange  had 
indorsed  it  to  A.  and  B.  as  executors,  it  was  hdd  that  thqr  might 
declare  as  such  in  an  action  against  the  acceptor.  And  in  Pbrt- 
man  v.  Cane  {!),  the  plaintiff,  executor,  having  dedared 
on  a  bond  given  to  the  testator,  was  held  not  liable  to  costs 
op  a  verdict  against  him,  though  the  Inreach  were  as^gfied 
after  the  testator's  death ;  and  the  reason  given  was,  that  the 
plaintiff  could  only  sue  as  executor.  It  is  also  matmal  to  be 
considered,  that  the  plaintifis  could  not  have  declared  in  any 
other  manner;  for  the  action  being  brought  to  recover  personal 
property  of  the  wife^  she  could  not  have  joined  with  the  hi»» 
band  if  the  claim  had  been  made  in  her  individual  capacity; 
for  then  the  property  would  have  vested  in  the  husband,  and  he 
only  could  have  sued  for  it. 

L^cester,  in  support  of  the  rule,  insisted,  that  the  Court  ooold 
not  now  take  into  consideration  what,  passed  at  the  trial,  for  tliat 
this  question  arose  upon  the  record.  There  it  appears  that  the 
plaintifis  declared  for  three  causes  of  action;  and  though,  if  t|ie 
declaration  had  only  contained  the  first  count,  they  ijrould  have 
been  exmpt  fiK>m  the  payment  of  costs,  because  in  that  the 
wife  mu9t  have  declared  as  executrix,  yet,  as  they  have  ^dded 
two  otl^r  counts,  in  which  she  need  not  have  named  l^melf  eyxH 
cutrix,  they  are  liable  to  the  costs  of  the  whole.   jMes  v.  fVSum^ 


((0  s  £W  ieiy«,  14x3.  and  X  Aw.  ttSi 

11  SUA 


KTNAtTOM- 
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11  Mod.  256.    Executors  are  not  expressly  excepted  out  of  the      1791. 
statates  2S  Heth  8,  r.  15.  and  4  Jac.  1.  c.  3.  which  give  costs  ' 

generally  to  a  defendant  where  the  plaintiff  is  nonsuited ;  they       mgaimti 
have  been  held  to  be  exempt  from  paying  costs  only  by  an  equi- 
table construction  of  those  statutes  in  their  favour;  but  that 
construction  ought  not  to  be  extended  to  cases  where  tliey  are 
not  obliged  to  sue  in  their  representative  capacity.    The  case  of 
Mason  v. ,  Jackson  {a),  which  was  prmcipally  relied  on  by  the 
other  side,  was  determined  on  the  authority  of  two  cases;  one 
of  which)  Bull  V.  Palmer^  has  been  since  denied  to  be  law  by 
JVebjfi  Ch.  J.  in  1  Ld«  Baym.  437. ;  but,  if  law,  is  inapplicable, 
because  (as  is  said  in  6  Mod.  98.  on  a  similar  case)  <<  there  was- 
<(  no  new  cause  of  action,  but  only  a  new  action  upon  an  ascer* 
^*  taining  of  an  ancient  cause,  which  ascertaining  leaves  it  still 
*^  a  debt  of  the  testator's;"  and  the  other,  Peacocl^s  case,  was 
misrepresented,  as  appears  by  another  report  of  the  same  case  in 
JAUon  (&),  who  himself  was  one  of  the  judges.    In  Cro.  Can.  89. 
it  is  said  that  three  of  the  Judges,  of  whom  Hutton  waft  one, 
^irere  of  opinion  that  the  defendant  should  not  have  costs :  but 
JhtUon^%  own  report  of  that  case  is  different;  for  there  it  appears 
that  the  Court;  were  equally  divided*    But  all  the  other  cases 
that  where  the  conversion,  which  is  the  gist  of  the  action^ 
stated  after  the  testator's  death,  and  the  plaintiff  is  nonsuited, 
lie  must  pay  costs,  notwithstanding  he  name  himself  executor, 
A>r  that  is  surplusage.    Worfield  v.  Worfield^  Isotch.  220.  1  Ventr. 
109.  Atkey  v.  Heard^  Cro.  Car.  219.  1  Ld.  B/oym.  4S6.   Grey 
^.  Z^ockvBQpdf  Barnes  132.  4to  edit  and  Marsh  v.   YeUowfyf 
S  Sir.  1107.    In  Gale  v.  Till  (c),  where  the  executor  who  bad 
Inrougbt  a  writ  of  error  was  hdd  not  to  be  liable  to  pay  costs,  yet 
jt  was  said  that  in  trover,  if  the  conversion  were  aft^  admini- 
.«tratioa  granted,  and  the  administration  £uled,  he  should  pay 
^Oils.     And  in  Eaves  v.  Mocalo  (iQ,  the  Court  said,  that  ^  In 
^  trover  and  conversion  by  an  executor,  upon  a  trover  and  oon- 
^  version  in  the  time  of  the  executor,  the  executor,  if  nonsuit, 
^  shall  pay  costs;  for  he  need  not  name  himself  executor;  and 
^  the  goods  are  assets  in  his  hands  though  he  never  recover 
^  them."     The  case  alluded  to  by  the  other  side  of  Harris  v. 
Hanaayi  in  Bqf.  Temp.  Hard,  would  be  decisive  of  this  qaes- 
Am^  were  it  not  for  the  first  count ;  for  there  the  husband  of  the 
necutrix  declared  on  a  conversion  after  the  testator's  death, 
stajting  the  trover  in  his  life-time;  and  the  Coovty  after  oonsi* 

fi)sXtf*.4o.  (^)JMr.78. 

(0  3  Ltv.^jj.,9ai  4  K^  444-  (fO  Ml. ii4* 

deHng 


\ 
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1791*       dering  all  the  cases,  held  that  the  plaintiffii,  who  were^  nonsuit- 
ed, were  liable  to  pay  the  costs.     Then  the  case  cannot  be  va- 


agM»$i       ried  by  the  plainUfis  adding  a  count,  alleging  the  troyer  and 
TMASTON.    ^Q^version  in  the  life-time  of  the  testator ;  for  then  the  pay- 
ment of  costs  might  always  be  evaded.     And  on  this  point  the 
case  in  11  Mod,  256.  is  conclusive. 

Lord  Kenton,  Ch.  J. — If  the  plaintifis  could  have  sued  in 
their  individual  capacity,  they  would  have  been  liable  to  pay  the 
costs :  but  they  could  only  sue  in  their  representative  character 

« 

to  obtain  the  possession  of  assets  which  belonged  to  the  wife  as 
executrix  {a) ;  and  therefore  they  are  exempt  from  pa3ring  oosts. 
It  appears  that  the  only  evidence  offered  at  the  trial  was  iqppli- 
cable  to  the  first  count 

AsHHURST,  J. — Upon'  tlie  first  count  it  is  admitted  that  the 
plaintifis  would  not  have  been  liable  to  costs ;  and  on  the  trial 
the  evidence  was  brought  to  support  that  count  only.  That 
makes  an  end  of  the  present  question ;  and  the  addition  of  the 
other  counts  ought  not  to  vary  the  case,  for  it  does  not  appear 
that  they  were  added  fix>m  litigious  or  vexatious  motives,  bnt 
firom  prudence,  merely  to  take  advantage  of  any  other  evidence 
which  the  plaintifis  might  obtain  before  the  triaL 

BuLLER,  J. — The  cases  upon  this  subject  are  so  contradic* 
tory,  that  it  is  impossible  to  reconcile  them :  but  those  which 
are  best  founded  on  reason  shew  that  the  plaintifis  in  this 
action  ought  not  to  pay  costs.  The  case  in  3  Lev*  S75.  is  a 
very  material  one,  where  the  question  was.  Whether  the  admini* 
strator  should  pay  the  costs  of  a  writ  of  error  ?  For  whether  there 
were  any  error  or  not  was  apparent  on  the  record,  and  must 
have  been  known  to  the  administrator :  but,  as  it  was  necessary 
for  him  to  sue  in  the  character  of  administrator,  it  was  held  that 
he  was  not  liable  to  pay  costs.  The  case  in  2  Leo*  165«  where 
the  plaintiff-executor  only  declared  on  an  account  stated  by  the 
defendant  and  himself,  is  also  a  very  strong  one*  So  too  is  tliat 
in  3  Lev.  60.  There  are  indeed  cases  the  other  way.  And  there- 
fore it  is  necessary  to  consider  the  principle  upon  which  the  ex- 
[|  Rmd*  K54.]  emption  stands.  One  rule  is,  that  if  a  plaintiff  name  himidf 
executor  wh^i  he  need  not,  and  fidl,  he  shall  pay  costs;  at  where 
his  declaration  states  a  cause  of  action  due  to  him  penonally. 
Another  rule  is,  that  a  plaintiff  cannot  join  in  the  same  dedttra* 
tion  a  cause  of  action  in  his  character  of  executor  with  anoAer 
which  accrued  in  his  own  right: — and  that  will  goftai 
the  present  question;  fiir  if  it  be  true  that  the  lait  oomit 

(•)AfM#f.JMf«^  port.  5^5;  md;  JMa|6b 
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in  this  declaration  applies  to  a  cause  of  action  in  the  plaintiff's       1791. 
individual  capacity,  the  declaration  is  bad  upon  the  face  of  it, 


and  the  defendant  might  have  demurred  to  it  But  I  am  of  opi-  ^mst 
nion  that  eveiy  cause  of  action  stated  in  the  declaration  accrued  I^^^^^'^'on. 
to  the  plaintifis  in  their  representative  character ;  for  though  the 
conversion  be  stated  in  the  two  last  counts  to  have  been  made  in 
the  life-time  of  the  executrix,  yet  it  was  a  cause  of  action  which 
accrued  to  the  wife  as  executrix,  and  must  have  appeared  so  at 
the  trial.  If  the  goods,  which  were  the  subject  of  the  action, 
never  were  in  the  actual  possession  of  the  executrix,  it  was  abso* 
lutely  necessary  for  her  to  declare  in  that  character;  and  if  no 
demand  were  made  in  the  life-time  of  the^estator,  it  was  neces- 
sary to  declare  on  a  conversion  after  the  testator's  death.  Even 
on  the  third  count  we  are  not  to  conclude  that  the  executrix  ever  ^ 

had  actual  possession  of  the  goods;  and  if  not,  they  were  not 
assets  till  recovered.  But  the  principle  stated  in  some  of  the 
cases  cited  iigainst  the  rule,  b  the  true  one,  that,  whether  the 
conversion  happened  before  or  after  the  testator's  death,  if  the 
goods  when  recovered  would  be  assets  in  the  hands  of  the  execu-  [6  £a*u  405.] 
trix,  she  must  sue  for  them  in  her  representative  capacity;  and 
then  she  is  not  liable  to  costs. 
Grose,  J.  of  the  same  opinion. 

Rule  discharged  (a). 

(«)  But  see  Bollard  and  Wife,  admimstratrii,  v.  8/iater,  post.  7  voL  358. 


The  King  against  Boughet  and  Others.  Jif«n^, 

f\^  the  7th  of  My^  1790,  the  defendante  were  convicted  in  xhe  pwty  pro- 
certain  penalties  under  the  conventicle  act  (a);  on  the  14th  »f^^l*8  *  ^'^ 

^  •  .  iwrmrt  to  re- 

^  My  the  magistrate  issued  a  summons  or  order  requiring  them  move  a  convic- 
^  |Miy  the  penalties:  On  the  12th  January^  1791,  two  persons,  hi^if  enter 
*^ving  entered  into  recognizante  to  prosecute  with  effect,  &c.  ob-  ^J^  J^"^" 
^^lied  a  certiorari  to  remove  the  conviction  into  this  Court;  to  otherpenont 
*^    aside  which  writ  a  rule  was   obtained  on   two   grounds;  withdte!*c. 
^*^  That  the  defendant  had  not  given  the  security  required  by  J^ioVa^  A 
**^^  S  Geo.  2.  c.  19.  s.  2.;  which  enacts,  That  no  certiorari  shall  *»rifcr«r»  to  «- 
^  albwed  to  remove  any  judgment  or  order  of  justices,  urdeis  tioo  mtiit,,  by 
^^  iwrl^  prosecuting  suck  certiorari^  before  the  allonoance  thereof^  JA!^  ap^* 
^^  enter  into  a  recognizance  with  sufficient  sureties^  &c.  in  SQL  ^'^'^J^ 
^ttt  oondition  to  prosecute  the  same  without  delay^  and  to  the  d^e  of  mdi 


(«)  it  Car.  1. 1.  ^ 
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1 791.       pay  costs  if  the  judgment  or  order  be  confirmed.    And  feoDiidlj, 

-  Because  the  certiorari  was  not  moved  for  within  the  time  allowad 

t^MMti       by  the  15  Geo.  2.  c.  18.  s.  5.;  which  directs  that  no  certiorari 

and  Othm     ^^  remove  convictions,  &c»  before  justices  of  the  peace  shall  be 

issued,  unless  it  be  applied  for  within  six  calendar  mcmths  next 

after  such  conviction,  judgment,  order,  or  other  proceedings, 

shall  be  so  had  or  made. 

Erskine,  in  support  of  the  rule,  observed,  first,  That  the  words 
of  the  5  Geo.  2.  r.  19.  were  positive,  and  required  at  least  two 
sureties  in  addition  to  the  recognizance  of  the  party  himself  who 
prosecuted  the  certiorari;  whereas  in  this  case  there  were  only 
two  sureties,  exclusive  of  the  parties  themselves.  And,  secondly^ 
That  more  than  six  months  had  elapsed  between  the  date  of  tbe 
convictions  and  the  time  of  suing  out  the  certiorari. 

Bearcrqft  and  Leycester^  contra^  insisted,  that  under  the 
5  Geo.  2.  it  was  not  necessary  for  the  person  convicted  to  g^ve 
aecuri^,  it  being  sufficient  if  the  party  who  prosecuted  the  cer» 
tiorari  did  so;  and  said,  that  according  to  the  constant  and  uni- 
form practice  of  the  Crown  Office  (a),  two  sureties  only  w^re 
sufficient  In  answer  to  the  second  objection,  they  obsenred,  that 
the  writ  was  sued  out  within  six  months  after  the  order  of  the 
magistrate,  by  which  the  defendants  were  required  to  pay  the  pe- 
nalties.   But 

The  Court  thought  that  both  the  objections  were  well  feanded. 
First,  That  the  words  of  the  5  Geo.  2.  c.  19.  were  positive  {b\  and 
could  not  be  dispensed  with.  And,  secondly,  That  the  certiorari 
ought  to  have  been  applied  for  within  six  months  after  the  ooo- 
viction. 

Rule  absolate. 

(•)  In  which  tht  oficenof  the  Crovn^flice  a^cd. 

{i)  Vid.  R.  f  •  The  Justices  of  dmrnm-imuhin,  post.  $  toL  S79. 


^^  "^"^  The  King  against  Dicken. 

The  Court  wiU   rpQPPING  moved  for  a  rule  to  shew  cause  why  an  inlbnDtp-— 
mmrrmmu  iJor-         tiou  in  nature  of  a  quo  xvarranto  should  not  be  filed 
BctioBwhohas*  ^^  defendant,  to  shew  by  what  authority  he  claimed  to  be 
*^**  ^/^       fineeraan  of  the  boroush  of  Newcastle*    The  affidavits  stated 

peactablc  pot-  ^ 

usage  of  the  borough  to  be  [inter  alia']  that  no  person 
entitled  to  his  freedom  by  servitude  other  than  such  at 
served  an  apprenticeship  for  the  full  term  of  seven  years  wichsz 
the  bor6ngh,  under  a  l^al  ind^iture;  and  who  had  demand^^ 
and  actually  taken  up  his  fimlom  within  a  year  after  the 


awKhiie  tiz 


IK  TB9  Tmwp^yf^wf^  ^^n  ^v  OEOi^CrS  IIL  syj^ 


I 

i 


TPi^  9f >¥  oppvfjMimkip*    It  was  akp  9Mt^  thut,  in  a  Jifiti?       ITpl. 
copYMWitilm  betww  the  i^rtpr  and  the  defep4wt»  tlj^  Mt^    ■  ' 

jx^rm^  hm  tk^X  k^  b»d  gain^  liU  freedom  by  appr^tic?!-       1^1  J*^ 
ship;  that  his  apprenticeship  had  expired  in  n$i9»  bat  that      Vi^'^^* 
be  4M  Pr^  trt^  vp  bis  freedom  tiU  177S»    Tbi3  nUe  was  looired 
on  a  former  d^j*  when  it  w»s  r^f|i«^;  bvt  tbe  mptJoA  was  urfg^ 
again  on  this  day  by 

Tappings  who  said  tb^t  j^inpe  tbi^  rule  of  Umiiing  these  ap» 
plications  within  twenty  years  had  been  laid  down  by  Lord 
Mans/kid  in  the  WincheUea  oases  («}  no  iiistance  had  occurred  of 
a  rule  nip  haying  been  refused  merely  on  the  length  of  time  un- 
der twenty  years;  though  jthat  circumstance  might  have  enter^ 
as  an  ingredient  in  the  judgmeqt  of  the  Cpurt  upoQ  several  appli- 
cations of  this  sort*  On  the  contrary,  thiat  rule  bad  been  rtf;og'-' 
nized  in  several  subsequ^it  cases ;  JR.  v.  Carter  {b\  R.  v.  Bin' 
^ead  (^X  ^d  very  Jafely  by  this  Cpurtin  /{.  Vt  Band  (d). 

f^e  Court  ^d,  that  the  ground  of  their  refusing  the  rule  was 
119^  inerely  the  length  of  time,  though  being  nineteeu  years,  that 
wei^ied  very  strongly:  but  that  they  had  refused  to  interfere  on 
aoconnt  of  the  insidious  manner  (as  it  appeared  to  them)  of  ac- 
quiring the  knowledge  of  the  defect  in  the  defendant's  tide,  by 
4jrawuag  \^m  into  a  confession.  The  only  rule^  which  had  ever 
iMm  laid  dpfm  U>  regulate  the  discretion  of  the  Court  on  this  sub^ 
jed,  «Faa  that  after  90  years  they  would  on  po  account  whatever 
disturb  die  possession  of  such  a  franchise;  but  that  within  that 
time  ^^b  C^e  f  topd  on  its  own  circumstances. 
Lfifd  Kjenton  observedf  that  prior  to  the  Wtnchelsea  cases,  in 

Mich*  Term,  17*57,  Rex  v.  Stephens^  {e)  a  rule  nhi^  upon  an 

application  of  this  sort,  bad  been  refused  solely  on  the  ground  of 

leogdi  of  time. 
BuLLEB,  J»  said^  that  he  ha4  long  been  satis^ed,  according 

tP  w^  h?  had  observed  in  The  King  v.  Stacey  {f)^  that  the  Umi- 

t^im  of  twenty  years,  within  which  time  these  applications  might 

^  grwted,  was  much  top  long  a  period.    That  at  the  time 

^f|^  ^^  ryle  was  laid  down   in   the   WtncheUe^^  cases, .  the 

CcQjfft  wfis  certainly   unapprised  pf  several  cases  which  ha4 

^^^^Sgk  fleiltj^rmine^  before  that  time;  ji.  v.  Pike  4*  PrideaUf  Tr. 

^Q  Qif)f  |.  J(e:ip  V.  Johns  there  cited,  and  Rex  v.  The  Mtn/or 

yrjffeH^ji^  JHiL  12  Geo.  1.  (^),  which  were  decided  entirely  on 

^«  ground  of  length  of  time,  though  con;uderal)ly  within  twenty 

C«)  4  ^«rr.  X96S.  {h)  Cawp,  58.  (c)  lb.  75. 

CO  A«se,i  901763.  (i)  1  ^MfT.  453.  (/;)  Ante,  X  vol  4. 

it)  Mr.  Just  BaUer  leftd  thcK  caiet,  wlikb  arc  almdy  in  print.    Ante,  3  voL  3x1. 

yean. 
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1791*       yean.     And  he  suggested  for  the  consideration  of  the  Court 
.^  ^  whether  it  would   not  be  adviseable  to  adopt  some  rule  for 

mgMMd       limiting  their  discretion  upon  applications  of  this  nature  in  future 
within  twenty  years- 

The  rest  of  the  Court  concurred  in  the  propriety  of  this  consi* 
deration;  and  said  they  would  advise  upon  the  matter. 
And  on  a  subsequent  day  in  this  term, 
Lord  Kenton,  Ch.  J.  read  the  following 

GENERAL  RULE: 

TH A  T  the  Court  had  resolved  in  future  to  limit  their  own 
discretion  in  granting  applications  of  this  nature  to  six  years; 
bqrond  which  time  they  would  not*  under  any  circumstances 
su£fer  a  party  who  had  been  so  long  in  possession  of  his  firanchise 
to  be  disturbed.  And  he  afterwards  observed,  that  there  was 
great  weight  in  the  observations  of  Sir  Fletchet  Norton  in  one  of 
die  WiruAeUea  cases  (a),  that  the  limitation  of  tw^ity  years  laid 
down  by  the  Court  was  much  too  long,  and  contrary  to  the 
intent  of  the  9  Ann  (&)• 

(a)  R,  w.  fTmrJra^t  4  Bmrr,  aot4. 

(i)  The  ibore  case  and  general  rule  were  not  inaerted  ia  the  Rcpont  qf  hit  HUmj 
Teriii,  on  account  of  a  biU  which  was  thortly  afterwards  brought  into  the  Hook  cf  Con* 
moos  t6  eiplain  and  amend  the  stat.  9  Ama.\  the  progress  of  which  billlias  been  amce  m^ 
pendcd  by  a  prorogation  of  parliament.  A  law  has  since  been  passed  os  the  ifirit  «f  cfae 
above  rule  (32  Gm.  3.  «.58.)  by  which  it  is  enacted,  that  it  shall  be  lawful  ton  m 
danc  to  plead  to  an  information  in  the  nature  of  a  fM  wmrrmmU^  that  he  held  or 
the  office  of  franchise  six  yean  or  more  before  the  exhibiting  of  the  informMioii;  nl  tiMt 
if  the  issue  joined  on  sudi  plea  be  found  for  the  defendant,  he  shall  be  entidedto. 
and  costs. 


The  Court  made  tke/olkmng  Order: 

It  is  ordered,  that  from  and  after  the  last  day  of  Drim^ 
Term  next,  where  any  affidavit  is  taken  by  any  Commimooer  of 
this  Court  made  by  any  person,  who  from  his  or  her  signature  i^ 
pears  to  be  illiterate,  the  Commissioner  taking  such  affidavit 
certify  or  state  in  the  jurat  that  the  affidavit  was  read  in  hb 
sence  to  the  party  making  the  same,  and  that  such  party 
perfectly  to  understand  the  same,  and  also  that  the  said  par^ 
wrote  his  or  her  signature  in  the  presence  of  the  Coi 
takmg  the  said  affidavit. 

THE  BKD  OF  SASTfiR  T£RM. 
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ARGUED   AND  DETERMINED  1791. 


IN  THB 


COURT  OF  KINGS  BENCH, 


IN 


Trinity  Term, 


In  the  Thirty-first  Year  of  the  Reign  of  George  III. 


A' 


rm        -WT  •  t  Saturday, 

The  Kino  against  Jolliffe.  j*'"*  »5th. 

M  information  having  been  granted  against  the  defendant  mation  havini 
in  Michaelmas  term  last  for  a  misdemeanour,  as  a  ma-  ,«ainst  the  de- 
eistrate.  it  went  down  to  be  tried  before  Gotddy  J.  at  tlie  last  fendant,hcbe- 
Smiy  siBsizet;  when  an  application  was  made  to  him  to  put  off  %  ibid.  357. 
the  trial  upon  the  affidavits  of  Mr.  Smithy  Dr.  Weller^  and ,  Mr.  fo„  [he  "lai  at 
Barnes.     The  first  of  whom  deposed,  that  three  days  before,  f "'jj'?''  J^Vf 
the  defendant  at  Kingston^  where  the  assizes  were  held,  gave  in  the  assise 
Um  four  printed  papers^  one  of  which  was  annexed,  and  asked  inghlsowncbn- 
him  whether  he  had  seen  any  of  those  papers.     That  when  the  fn"*^on"he"^"^' 
deponent  received  them  he  was  about  to  read  one,  when  the  Kcutor'a;  this 
defendant  desired  he  would  put  them  in  his  pocket;  which  he  disclosed  to  thf 
*d;  and  that  he  afterwards  delivered  one  of  them  to  Dr.  Weller  ^^^l]  ^jl'affi. 
•^  his  request;  but  had  not  till  the  present  occasion  had  any  davit,  was  held  a 

tfw^  ,*  *  .  ''    sufficient  ground 

^^^versaticm  with  any  person  concemmg  tlie  contents.      The  to  put  oft  the 
*®davit8  of  Dr.  Wetter  and  Mr.  Barnes  confirmed  the  receipt  SidavitblJing*^ 
*  the  paper  by  the  former  from  Mr.  Smithy  in  the  manner  ^^""**^»^  ^'" 

pA  Court)  tliey 

^^ted  by  Mr.  Smith ;  and  it  also  appeared  from  Dr.  JVeUer's  granted  another 
*^^nt  that  he  had  delivered  the  papers  so  received  from  |t  i^st  u>c°" 
^-  Smith  to  Mr.  Barnes,  soUcitor  for  the  proiecutor,  witli-  ^derf  J^'^X 
y^  knowing  the  contents.     The  substance  of  the  paper  so  ^^^^i,  taken  at 
^tctmL  was  A  vindication  by  the  defendant  of  his  conduct  ukcn  uuicr  the 


r/ 
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1791.  upon  the  charge  contained  in  the  information  then  pending^  and 
an  imputation  of  malicious  motives  in  the  prosecutor.  Upon 
these  affidavits  the  trial  was  put  off,  on  the  motion  of  the  proae- 
JoLLirvt.  ^||^f>g  counsel,  sugge^thig  that  the  pspeH  had  been  published 
with  a  view  of  prejudicing  the  trial;  and  the  affidavits  were  re- 
turned into  this  Court  by  the  associate*  In  the  last  term  an 
application  was  ibade  to  this  Court  and  a  rule  fiisi  was  granted 
for  another  information  against  the  defendant,  upon  the  affidavit 
of  Mr.  Barnes^  stating,  that  the  former  trial  had  been  postponed 
on  the  ground  of  the  matters  disclosed  in  the  above  affiJattita  of 
Mf.  Smith  and  Dr.  WeUerj  which  were  annexed  {her^o,  toge- 
ther with  the  printed  paper  in  question,  and  that  Mr.  SmiA  and 
Dr.  Weller  when  requested  to  make  affidavits  to  the  same  effect 
as  before  for  supporting  this  application  to  the  Court  had  de- 
clined doing  it.  Mr.  Barries  then  d^posec^  as  before^  that  he 
had  received  the  printed  paper  annexed  to  the  affidavit  sworn  at 
the  assizes  from  Dr.  WdUr^  who  said  he  had  rdoeived  tfce  ainoie 
from  Mr.  Smithy  and  that  he  had  heard  Smith  say  what  he  had 
afterwards  sworn  in  Court,  that  he  had  feeeived  four  of  the  said 
printed  papers  from  the  defendant  at  Kingston,  There  wtt  alao 
the  usual  affidavit  from  the  prosecutor  Mr.  Pdnshome^  denyh^ 
the  suggestions  contained  in  the  paper  as  far  as  reqpected  him* 
self,  and  that  he  did  not  ihake  the  application  from  any  inaliee 
against  the  defendant. 

Piggottf  Shepherd^  and  Adam^  now  shewed  cause  agunal 
the  rule^  on  two  grounds;  First,  That  the  affidaViti  <^  SmiA 
and  Weller  could  not  now  be  taken  into  consideration,  bccanie 
diey  were  not  made  in  this  Court,  nor  in  this  cause.  Tliqr 
were  not  made  in  this  Court,  but  before  the  Judge  at  nisi  prim, 
who  does  not  derive  his  authority  from  this  CoUrt,  but  fiom  die 
Stat  Westm.  2.  (a).  In  Bullock  v.  Parsons  (5),  Lord  HoU  laid^ 
The  authority  of  the  Judge  at  nisiprius  is  not  by  the  dSs6rh^ 
gas  J  but  by  the  commission  of  assize;'^  and  t&ongh 
Judge,  by  possessing  the  power  of  trying  the  cause  at  nisi 
has  also  incidentally  the  power  of  deciding  a  preliminaiy 
tion  whether  or  not  the  cause  shall  be  tried,  and 
of  taking  an  affidavit  for  the  purpose  of  enabling  him  to 
that  point,  yet  such  his  incidental  authority  is  confided  to 
particular  question  then  discussed  before  him,  and  he  has 


jurisdiction  to  take  an  affidavit  for  any  other  purpose.     KeithMsr 
were  these  affidavits  Inud^  in  this  causey  but  in  the  former 


IN  THE  T»fli*y-pnufr  ftAA  €fr  GSOR^E  III.  28? 

<yf  IL  t.  MHffei  KtuSi  the  circnmstatice  of  the  parties^  behrg  thd       I?$l. 

same  in  both,  cannot  vary  the  question.    It  is  in  every  day's    ^  ^ 

experience  for  the  Court  lo  refuse  to  hear  affidavits  read,  ntilesiEt       mgaim^ 

they  be  entitlecl  and  made  in  the  very  cause  pending ;  and  air     J®'*"^'^^ 

fid^vits,  #hich  are  made  for  one  purpose  in  one  cause,  cauiiot 

be  nsedftr  another  purpose  in  another  cause,  without  being  r^ 

swam*    Notr  these  were  made  diver  so  intuitu;  m^:iely  as  ther 

Ibundatlon  of  another  proceeding,  and  without  any  view  to  the' 

present  applicatibn.    Then  if  the  Court  cannot  i*eceive  these 

two  aflldltvits,  the  others  do^  liot  disclose  sufficient  evidence  to 

Waitteut  the  Cbuit  to  grant  the  information.    It  will  not  b^ 

imtaidbd  that  the  evidence  of  Barnes  alone  would  be  sUffi- 

csent;^  andT  what  he  heard  Dr.  Wetter  and  Smith  say  caAttot  b^ 

rMeived^  as  h^  evidence.     Tliis  is  materially  different  flronl  M, 

V;  Arcke¥^  {d^  ithete  affidavits  were  permitted  to  be  read  contiufi- 

iilg  ^J^ittsiMcT  of  the  defendant,  aggravating  his  guilt,  used  by 

fiim  hi  d&e  bearing  of  two  persons,  and  by  them  related  to  the 

pawnrmaliiig  tfte  affidavits;  for  in  the  first  place^  it  was  there 

MX/eSf  ttdf  taken  as  the  prindpal  ground  of  decision,  that  the 

parties,  wlk>  refused  to  make  the  affidavit,  were  under  the 

coitttMuf  and  influence  (d)  of  the  defendant;  which  is  not  even  [6r.Je.a94.] 

suggested  here.    In  the  neitt  place,  the  defendant  in  that  case 

had  been  already  convicted'  on  other  evidence;  whereas  here, 

this   is   the  only  evidence  on  which    the  accusation  itself  is 

ftnlttdd;   but,    secondly.    There  is  no  evidence  of  a  publica- 

lldn  df  this  paper^  which  is  of  the  very  essence  of  the  offence ; 

ftnr  it  is  only  stated  that  the  defendant  gave  some  of  these  pa- 

pM  td   a  friend  with  express  directions  to  put  them  in  his 

ipodlet;   dnd  it  appears  that  they  were  afterwards  insidiously 

<Att&led*firOiii  that  fUend'  by  the  contrivance  of  the  prosecutor^s 

MiMi  and  Erskine  {cf  in  support  of  the  rule,  insisted,  that 
dtW  aflidaVils  were  taken  in  this  Court,  they  having  been  taken 
rjf  C  JTiidge  who  was  a  delegate  of  the  Court,  sitting  at  nisiprius 
^  tky  tbe  records  issuing  from  hence.  It  may  be  admitted, 
^^"Ofi  Loitf  J^oUf  that  the  Judge  at  nisiprius  does  not  derive  his 
^^^ttotity  fix>m  the  distringas^  but  under  the  commission :  but 
V  tSbat  oc^fimission  an  authoriQr  is  delegated  to  him  to  repre- 

C*)  Ane,  %  vol.  S03.  a. 
(^VUeJU55. 

^s  9mif  9€gjL  tf^mit  and  L^wm,  woe  alto  to  hurt  arfocd  od  the  same  ddc;  but  the 
^^^tntitiiM  with  the  aifwnaictof  Mr.  MtrHt  and  Ux^Ertkht. 

sent 
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1791.       sent  the  CSourt  wbose  causes  he  is  to  try.    Formerly,  all  Games 
which  originated  in  this  Court,  were  tried  at  bar;  and  it  was 

t^itut  only  for  the  ease  of  the  Court  and  suitors  that  the  statute  was 
joLLirrB.  pggg^  iQ  enable  the  Judges  to  try  them  at  nisi  prim:  but  the 
day  at  nisi  prius  and  the  day  in  bank  are  considered  the  same; 
the  jury  process  is  returnable  here;  and  even  still  in  causes  of 
great  importance  this  Court  retains  the  record,  and  awards  a 
trial  at  the  bar  of  the  Court;  and  what  passes  at  nisi  prius  is  so 
fiur  considered  as  done  in  this  Court,  that,  if  a  witness  do  not 
obey  a  subpoena,  tliis  Court  will  grant  an  attathmedt  against 
him.  These  aflBdavits  then  must  be  considered  to  all  intoits.as 
made  in  this  Court;  and  they  contain  all  the  essentials  of  an 
affidavit,  so  that  peijury  may  be  assigned  on  them,  if  they  be 
fidse.  If  then  they  were  sworn  in  this  Court,  it  is  not  neoeasaiy 
that  they  should  have  been  made  directly  with  a  view  to  tbis 
application;  for  being  returned  here  by  the  officer  at  nisi  prisiSf 
and  filed  on  the  records  of  the  Court,  the  Court  mij^t  of  them- 
selves award  an  attachment  on  them  against  the  defendant  fiir 
a  conteknpt;  and  if  they  be  sufficient  to  warrant  that  mode  of 
proceeding,  a  fortiori  are  they  to  ground  an  information  upon; 
but  even  if  it  rested  merely  on  the  affidavit  of  Barnes^  that 
alone  contains  sufficient  evidence  to  induce  the  Court  to  in- 
terpose  by  granting  an  information.  The  case  of  J2.  y. 
Archer  is  much  stronger  than  the  present;  for  there  hearsay 
evidence  was  received  to  affect  the  judgment  of  theCoart, 
and  increase  the  punishment  of  the  defendant,  whereaiL  thb. 
is  merely  brought  forward  for  the  purpose  of  ^  institntii^  an 
inquiry  into  the  defendant's  innocence  or  guilt;  aq4  the  de- 
fendant in  this  case,  as  in  that,  had  an  opportunity  of  dmpsig 
this  part  of  the  charge,  which  by  his  silence  he  must  be  takcp. 
to  have  confessed.  The  second  objection  relative  to  the  pidi* 
lication  seems  totally  groundless,  since  it  is  more  profaabk 
that  the  circulation  of  these  papers  (which  wane  printed) 
would  be  increased  by  means  of  the  friends  of  the^ 
ant,  than  if  he  had  distributed  them  only  to  indiflfereol 
sons ;  and  the  manner  of  introducing  the  subject  to  his 
by  asking  him  whether  he  had  seen  any  of  them,  is  strong 
dence,  not  only  of  his  wishing  this  friend  to  distribute  some 
the  four  papers  which  he  then  delivered  to  him,  but  of 
having  also  circulated  others  before. 

Lord  Ken  YON,  Ch.  J.—  Before  I  give  opinion  on  the 
qipal  question  in  this  case,    I  cannot  but  express  my* 
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concnrrence  with  what  was  done  by  the  learned  Juilge  before       1791. 
whom  the  former  information  was  to  be  tried.    It  appeared  to 
him  by  the  affidavits  then  made,  and  which  are  since  transmit-        against 
ted  to  this  Court,  that,  during  the  course  of  the  assizes  where      J*"-**""- 
the  record  was  sent  down  for  trial,  certain  papers  were  distributed 
by  the  defendant,  which  could  not  have  been  done  with  any 
otber  view  than  that  of  influencing  those  who  were  to  decide  on 
the  question  then  in  agitation.     If  there  never  had  been  any  pre- 
cedent before,  it  is  impossible,  I  think,  that  any  Judge,  who 
wished  to  administer  upright  justice,  could  hesitate  what  step 
to  take  on  such  an  occasion.     But  the  case  has  happened  be- 
fore (a),  and  in  this  same  county,  where  papers  having  been 
dislribvted  by  the  prosecutor  to  influence  the  decision  of  a  po- 
pular question,  a  right  of  way  claimed  through  Richmond  Park^ 
the  prosecutor's  own  counsel  moved  to  have  the  trial  postponed, 
which  was  accordingly  granted. 

With  respect  to  the  principal  question,  we  are  not  now  to 
determine  Whether  or  not  the  defendant  be  guilty  of  the  oflence 
which- is  imputed  to  him  ?  but  merely  Whether  sufficient  matter 
i^pear  to  warrant  us  in  putting  the  guilt  or  innocence  of  the  de- 
fendaot  into  a  constitutional  course  of  trial  ?     Before  we  send  it 
down  to  be  tried,  it  is  necessary  for  us  to  be  convinced  that  the 
carpus  delicti  stands  established.  Now  it  is  impossible  for  any  man 
to  doubt  whether  or  not  the  publication  of  these  papers  be  an 
oflfence.     Even  the  charge  on  the  prosecutor  would  of  itself  war- 
rant us  to  grant  the  information :  but  that   is  a  minor  offence, 
when  compared  with  that  of  publishing  the  papers  in  question 
daring  the  pendency  of  the  cause  at  the  assizes,  and  in  the  hour 
oftriaL     It  is  the  pride  of  the  constitution  of  this  country  that 
sD  causes  should  be  decided  by  jurors,  who  are  chosen  in  a  man- 
ner which  excludes  all  possibility  of  bias,  and  who  are  chosen  by 
biQot,  in  order  to  prevent  any  possibility  of  their  being  tampered 
•ith.     But  if  an  individual  can  break  down  any  of  those  safe- 
goards  which  the  constitution  has  so  wisely  and  so  cautiously 
^'^ected,  by  poisoning  the  minds  of  the  jury  at  a  time  when  they 
trie  called  upon  to  decide,  he  will  stab  the  administration  of  justice 
^  its  most  vital  parts.     And  therefore  I  cannot  forbear  signing, 
^^t,  if  the  publication  be  brought  home  to  the  defendant,  he  haft 
^^^n  guilty  of  a  crime  of  the  greatest  enormity.     But  it  has  been 
r^ected  that  the  publication  was  extorted;  to  which  I  answer^ 
^^Ut  it  was  not  extorted  from  the  defendant;  he  was  a  vdiuuteey 

(«)  R.  Y.  Msrtba  Grmj^  I  Murr,  5XO. 
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1791.       in  the  biuinoss;  he  yoluntarily  delivered  fimr  of  these  priniei 

papers  to  Smithy  introducing  the  conversation  with  a  question  to 

IgchUt^     Smitif  whether  he  had  before  seen  any  of  them ;  which  was  a  di- 
joLLirrE.     y^^  avowal  of  the  publication.     And  it  is  not  necessary  in  a  pro- 
secution for  a  libel  to  prove  a  publication  to  several  persons; 
publication  to  one  is  all  that  is  required.    Then  the  only  remain- 
,  ing  question  is.  Whether  or  not  there  be  any  legal  evidenoe  be- 
fore the  Court  to  affect  the  defendant  with  this  charge  ?    Before 
the  statute  4  &  5  fF.  4*  ^-  ^-  18*.  it  was  in  the  power  of  any 
^  individual  to  file  an  information,  without  disclosing  to  the  Cooit 

the  grounds  on  which  it  was  exhibited.    But  that  practice  be> 
ing  attended  with  the  inconveniences  recited  in  the  preamble  to 
that  statute^  it  was  enacted,  that  no  information  should  be  filed 
without  the  express  order  of  the  Court  publicly  given*     That 
statute  does  not  enumerate  the  grounds  which  are  sufficient  to 
enable  us  to  grant  the  information,  but  the  Legislature  left  it  to 
our  discretion,  trusting  that  we  should  not  so  far  transgress  oar 
duty  as  to  go  beyond  the  rules  of  sound  discretion.     In  ordinary 
cases  affidavits  are  sworn  in  the  Court  for  the  express  purpose  of 
praying  nn  information  upon  them :  but  that  does  not  precTiide 
us  from  granting  an  information  on  affidavits  equally  audientic, 
although  not  made  for  that  purpose.     It  has  been  said,  that  in 
no  case  whatever  can  the  proceedings  in  one  cause  be  made  use 
of  in  another :  but  the  contrary  is  in  every  day's  practice.     In 
the  Court  of  Chancery  depositions  taken  in  one  cause  are  fre- 
quently read  in  another,  saving  all  just  exceptions,  as  that  they 
are  not  between  other  parties,  ^c.     So,  in  courts  of  law,  the 
evidence  which  a  witness  gave  on  a  former  trial  may  be  used  on 
a  subsequent  one,  if  he  die  in  the  interim  {a);  as  I  remember  was 
agreed  on  all  hands  on  a  trial  at  bar  in  the  instance'  of  Lord  Plat^ 
merston  ;  but  as  the  person  who  wished  to  give  Lord  Pcimeniicili^^ 
evidence  could  not  undertake  to  give  his  words,  but  merely  tc^ 
swear  to  the  effect  of  .them,  he  was  rejected.     So  also  when  a. 
motion  is  made  in  tiiis  Court  to  set  aside  interlocutory  proceedings^ 
on  affidavits  which  disclose  criminal  matter  against  an  attorney  o: 
any  other  officer  of  the  Court,  the  Court  perpetually  directs  a 
minal  inquiry  into  the  conduct  of  such  officer,  although  the 
davits  be  filed  without  any  view  to  any  criminal 
Again  too,  when  affidavits  are  made  in  this  Court,  impeachii 
the  conduct  of  magistrates,  they  are  irequendy  ordered  to 
hud  before  the  Lord  Chancellor,  to  enable  him  to  judge  wl 

(«)  Vid.  ^MwU,  N.  P.  S4t. 
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or  not  8uch  magistrates  ought  to  be  continued  in  the  commission       1791. 
of  the  peace.     We  have  also  been  furnished  with  a  note,  taken  ' 

by  an  officer  of  the  Court,  in  which  Mr.  Bower ^  who  liad  moved        f*iaimt 
in  a  cause  of  Cooke  v.  SchmM  for  the  defendant's  discharge  upon     J®"-^"'* 
affidavits  filed  in  that  cause,  afterwards  (a)  moved  again  on  read- 
ing those  affidavits  and  others  filed  in  the  cause  of  Da  Costa  v. 
SckmoU  for  his  discharge  also  in  the  latter ;  and  the  clerk  of  the 
rules  doubted  as  to  drawing  up  the  rule  upon  afiidavits  which 
had  not  been  filed  in  the  latter  cause;  but  we  were  of  opinion 
tliat,  bdng  filed  r^ralarly  in  the  first  cause,  they  might  be  read 
as  the  foundation  of  the  rule  in  this,  and  directed  him  to  draw 
up  the  rule  accordingly.    In  short,  all  that  is  required  in  an  affi* 
davit,  as  the  foundation  for  a  criminal  information,  is  that  which 
is  required  in  every  other  cause,  that  the  affidavit  be  made  in  a 
judicial  proceeding,  where  the  party  swears  at  the  hazard  of  a 
prosecution  for  perjury,  if  it  be  false.     Now  these  affidavits  were 
taken  before  a  Judge  who  had  authority  to  administer  an  oatli^ 
they  were  made  in  the  course  of  a  judicial  proceeding,  and  rele- 
vant to  the  material  point  in  issue.     And  the  original  affidavits 
are  now  before  us  on  the  files  of  the  Court,  for  they  were  trans- 
mitted here  by  the  officer  of  the  Court  below.     It  is  not  necessary 
for  UA  to  decide  whether  those  affidavits  were  taken  under  the 
aathori^  of  this  Court,  though  I  confess  I  have  a  strong  opi- 
nion on  that  point.     The  judges  at  nisi  prim  try  the  causes  upon 
records  issuing  out  of  the  several  Courts  of  Westminster^  which 
are  returned  to  the  several  Courts  out  of  which  they  issue.    In 
cases  sent  from  the  Exchequer,  I  believe  a  commission  goes  to 
try  each  cause.     So  too  in  Chester  the  record  is  sent  down  by 
nitiimus*    And  this  is  in  substance  the  same.     However,  I  do 
iiot  ground  myself  on  tliat  point :  I  am  satisfied  that  there  is  suf- 
ficient ground  for  this  Court  to  grant  an  information  on  the 
Affidavits  now  before  us,  without  referring  to  the  authority  under 
which  Mr.  Justice  Gould  sat.     Upon  the  merits  I  will  not  now 
ffft  ukj  opinion;  but  it  would  be  a  discredit  to  the  adminbtra* 
^'Ckn  of  justice  if  we  were  to  refuse  granting  an  information  on 
^'^  evidence  laid  before  us. 

AsHHURST,  J.— I  perfectly  agree  that  there  ia  ample  ground 
^^  induce  us  to  interpose  in  this  case  by  granting  an  information 
^S^iittt  the  defendant.  The  crime  with  which  he  is.  charged  is 
^^  the  most  malignant  nature;  the  distribution  of  these  papers 
^^^  not  have  been  made  with  any  view  but  that  of  prgndtcing 
^^e  minds  of  those  who  were  to  decide  on  the  goHt  or  innocence 

(«)  Nov.  14th,  1788. 
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1791.       of  the  defendant  himself  on  a  former  diarge.     But  an  objection 

^ ha«  been  made  to  the  manner  in  which  this  evidence  is  hod  be- 

agaimit  forc  US,  for  that  the  affidavits  were  neither  made  in  this  Court 
joLLiprs.  ^^  .^  ^.^  cause,  but  merely  for  the  purpose  of  putting  off  the 
trial  of  another.  It  is  immaterial  with  what  view  they  were 
made;  tne  question  is,  Whether  they  contain  sufficient  "matter  to 
sati^  our  consdences  that  the  information  oc^ht  to  be  granted  ? 
But  the  affidavits  were  made  in  the  course  of  a  proceeding  upon 
the  trial  of  a  record  sent  down  by  this  Court ;  I  do  not  therefore 
hesitate  to  say,  that  every  thing  whidi  was  done  at  die  assizes 
was  virtually  done  under  the  authority  of  this  Covrt.  For 
tbcnigh  the  authority  of  the  Judge  at  nisi  prims  is  derived  under  a 
particular  act  of  parliament,  yet  it  is  the  authority  of  this  Court 
which  is  so  delegated  to  him.  Upon  the  question  of  publication 
I  have  no  doubt :  four  of  these  papers  were  given  by  the  defend- 
ant to  Smith ;  if  they  had  been  only  given  with  a  view  to  Smiilf% 
reading  them  himself,  that  would  have  been  sufficient,  for  the 
fact  of  giving  papers  to  another  person  to  read  n  a  publication ; 
but  it  does  not  rest  tfaere^  for  it  is  clear  that  they  must  have  been 
delivered  to  Smith  with  the  view  of  his  sending  them  forth  into 
die  world,  by  the  defendant's  asking  him  whether  he  luid  not 
already  seen  them.  Thb  manifests  a  consciousness  in  the  de- 
fendant of  having  taken  all  due  diligence  to  circnlate  the  pnb- 
lication  of  these  papers.  And  the  circumstance  of  the  amiiica* 
tion,  which  was  afterwards  made  to  Smith  for  a  perusal  of  the 
papers,  shews  the  notoriety  of  the  publication. 

BuLLBR,  J.-^This  subject  having  been  so  very  fully  discnssed 
already,  I  will  confine  myself  merely  to  the  questicm.  Whether 
the  affidavits  which  were  taken  at  the  assiaes  are  properly,  befert 
the  Court?  and  Whether  we  are  not  bound  to  receive  and  to 
take  notice  of  them  ?  In  the  trial  of  a  cause  issuing  of  this  Coortf 
I  am  of  opinion  that  the  Judge  at  nisiprius  must  be  considered 
to  all  intents  as  acting  under  the  authority  of  this  CkmtU  mmL 
as  an  emanation  of  the  Court  If  we  think  proper,  we  nqr  try 
any  cause  which  is  commenced  here  at  the  bar  of  tte  Oov^  ; 
it  was  for  the  ease  of  the  several  Courts  of  ffeshmnsigr  and 
suitors  that  the  Legislature  enacted  that  causes  mif^t  be 
in  the  counties  iHiere  they  arise;  but  if  a  cause  be  of  grcs.asl 
knportance,  or  likely  to  be  attended  with  consideraUe  difficaX:^ 
in  the  trial,  it  is  still  the  practice  of  the  Courts .  to  retain  ^^ 
and  not  send  it  down  to  trial  at  nisi  prim.  And  in  casei 
y^Q  send  a  record  down  to  be  tried,  and  for  somecanaeit  is 
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so  tried,  we  are  to  inquire  what  is  become  of  the  record,  and         1791. 
to  know  for  what  reason  it  was  not  tried :  or  if  it  be  tried,  and    - 
the  verdict  be  not  warranted,  we  are  to  correct  it  in  this  Court.        agahtt 
In  short,  whatever  is  done  in  any  stage  of  the  cause  is  considered      Jo*-»"^'» 
as  done  in  the  Court;  and  the  Judge  at  nisi prius  acts  directly 
under  the  authority  of  this  Court.     The  case  was  well  put  at  the 
bar,  of  a  witness  incurring  a  contempt  for  not  appearing  at  ni%i 
prius  when  this   Court  interposes;    because  such   a  contempt 
prevents  the  execution  of  justice  to  the  parties  who  stand  be- 
fore them.     These  affidavits  then  being  made  before  the  Judge 
at  nisi  priuSj  when  sitting  to  try  a  record  sent  down  from  hence, 
were  taken  under  the  authority  of  this  Court;  and  we  should 
degrade  the  Judge  at  nisi  prius  if  we  were  to  put  liim  merely  on 
the  footing  of  a  commissioner  who  is  appointed  by  the  Court  to 
take  affidavits.     If  then   he  be  considered  as  representing  the 
authority  of  this  Court,  it  answers  two  of  the  objections,  first,  As 
to  the  competency  of  the  authority  to  take  the  affidavits ;  and, 
secondly,  as  to  the  liability  of  the  parties  to  an  indictment  for 
peijury,   if  they  swore  falsely.     The  next  objection  is.  That 
these  affidavits  were  not  made   in    this  cause:    but    my  Lord 
Chief  Justice  has  already  mentioned  several  cases,  to  shew  that  ' 

such  an  objection  is  ill-founded,  and  that  the  affidavits  may  be 
read  even  to  affect  other  persons  than  the  parties  to  the  cause, 
as  attomies  and  other  officers  of  the  Court.     There  is  also  ano- 
ther case,  which  in  point  of  reason  goes  a  great  way  to  support 
the   answer   to  this  objection.     X^ord   Hale^   and  every  other 
crown  lawyer,  state,  that  if  to  an  action  for  slander  in  charging 
the  plaintiff  with    felony   a  justification  be  pleaded,  which  is 
found  by  the  jury,  that  of  itself  amounts  to  an  indictment,  as 
if  it  had  been  found  by  the  grand  inquest ;  and  yet  the  jury  in 
nch  a  case  are  merely  sworn  to  try  the  issue  joined  between 
those  two  parties,  and  not  to  inquire  for  the  King :  but  inas- 
much as  it  is  found  by  a  jury  of  12  men,  it  is  sufficient  to  put 
the  party  thus  accused  on  his  trial.     Now    that  is  strong  to 
shew  that  what  is  said  in  a  civil  proceeding  may  be  taken  as  the 
fi>andation  of  a  criminal  one. 

Obose,  J. — So  much  has  been  already  said  by  the  bench  on 
^'^  case,  that  it  is  sufficient  for  me  to  declare  my  perfect  con- 
currence with  every  part  of  the  judgment  delivered. 

Rule  absolute  (a); 

(«)  Til.  %  Anrl.  409,  tt*  V.  ArrrfiM.  Z  Ld.  itcyM.  148. 

Doe, 
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Tutidiy^      Doe,  on  several  Demises  of  Cooper  and  wife,  and 

Susannah    Head,    and    Eleanor    Head,    against 

COLLIS. 

Issue  is  either  a  T    NEWSOM^  being  seiscd  of  certain  lands  in  Cambridge^ 

^ueor  Emiu.  *  shire^  in  January^  1761,  devised  them  to  his  wife  during  the 

dRrtuate^the*^  ^^"""^  ®^  ^^^  natural  life  only;    remainder  "to  his  daughters 

devisor's  mten-  <«  EleonoT  Newsom  and  Susannah  the  wife  of  William  Head^  to 

fbre'whetv  A.  "  be  equally  divided  between  them,  not  as  joint-tenants  but  as 

we^hU  tJro  "  tenants  in  common,  viz.  the  one  moiety,  or  half  part  thereof^ 

daughters  to  be  ((  ^o  his  dauirhter  Eleanor  Nemsom  and  her  heirs  for  ever:  and 

eaoally  divided 

between  them,  "  the  Other  moiety  to  his  daughter  Susannahy  the  wife  of  Wil^ 
^  r^tr"*  "  li<^^  Head,  during  the  term  of  her  natural  life;  and  after  her 
heirs,  and  the      u  decease  to  the  issue  of  her  body  lawftdly  besoiten.  and  their 

other  rooiety  to  rr»ii«  ,.    , 

the  other  for  ^^  heir  $  Jor  ever ^     The  devisor  died  in  1762;  and  his  wife  in 

her'decease^?  1772.     WiUiam  and  Susannah  Head  had  diree  daugfatere,  who 

bSd^lSd^er*'  are  the  lessors  of  the  plaintiff,  namely,   Elizabeth  (the  wife  of 

heirs  for  ever,  ff.  Coopa)  bom  in  November,  1755;  Susannah,  bom  in  Meof, 

child  living  at  1762;  and  Eleanor,  born  in  May,  1768.  In  Trinity  Term,  1771, 

dcvillTthf  it'  ;F/7//flm  and  Susannah  Head,  for  the  purpose  of  barrmg  all  es- 

cond  took  only  tates  tail,  levied  a  Jine  sur  conusance  de  droit  come  ceOj  &c,  of 

an  estate  for 

life, with x«-  the  nioicty  of  the  premises  so  devised  to  Susannah;  the  uses  of 
diiidfc'^^  ^"  which  were  dedared  to  be  to  »:  Head  in  fee;  and  under  that 
Durchascrs.        fine  tlic  defendant  claims.     Susannah,  the  wife  of  fV.  Head,  died 

ifrilUif  3SS' 

^£a//.i5i*]     in  August,    1775;    and   fV.  Head,  her  husband,  in  November, 

1777. 

fVoodroffe,  for  the  plaintiff,  contended,  that  Susannah  Head 
took  an  estate  for  life  only,  with  vested  remainders  to  her  childrai 
as  purchasers;  for  that  <<  issue''  might  be  construed  to  be  either 
a  word  of  limitation  or  of  purchase,  as  would  best  eflfectuate 
the  devisor's  intention;  2  Lord  Raym.  205.  and  2  fVils.  S2S. 
Now  here  it  was  the  intention  of  the  devisor  that  Mrs.  Head 
should  only  take  for  life,  and  thai  her  children  should  take 
purchasers;  for  at  the  time  of  the  devise  she  had  one  child  livinj 
And  in  Wildes  case  (a)  this  distinction  is  laid  down,  that 
land  h^  devised  to  husband  and  wife,  and  to  the  men  chiUre^"^^ 
of  their  bodies  begotten,  and  they  have  no  issue  male  at 
time  of  the  devise,  they  «hall  have  an  estate  tail:  but  if  a 
devise  lands  to  A.  and  to  his  children,  or  issuer  and  they  th^»-^  ^€ 
hfitve  issue  of  their  }>odies,  there  his  express  intent  will  take 

[a)  6R^»i7.L 
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and  A.  will  take  only  an  estate  for  life.     So  in  Goodrighi  d.       1791. 
Docking  v.  Dunham  {a\  where  the  devise  was  to  Jeffery  Laming 


for  lifey  and  after  his  death  to  ail  and  every  his  children  equally,  Cooper 
and  to  thdr  heirs,  and  in  case  he  die  without  issue,  then  ovet*,  colus. 
it  was  admitted,  and  so  taken  by  the  Court,  that  issue  meant 
the  same  as  children^  and  would  not  convert  the  estate  for  life 
to  Jeffery  into  an  estate  tail;  but  they  held  that,  if  he  had  had 
any  children,  they  would  have  taken  a  fee.  Again  in  Luddiitg- 
ton  V.  Kime  (&),  where  the  devise  was  to  E.  Armyn  for  life, 
mrithont  impeachment  of  waste,  and  in  case  he  should  have 
any  issue  male^  then  to  such  issue  male  and  his  heirs  for  ever; 
and  if  he  should  die  without  issue  male,  then  over;  it  was  held 
j5«  Armyn  only  took  an  estate  for  life,  and  that  his  issue,  if  he 
had  any,  would  have  taken  a  fee  by  purchase:  and  that  the  de- 
visor used  issue  as  a  description  of  the  person,  because  he  added 
A  farther  limitation  to  the  issue,  viz.  and  to  the  heirs  of  such 
issue  for  ever.  The  same  doctrine  is  to  be  found  in  Gierke  v, 
Dcy,  Moor  593.  and  Cro.  EL  313.;  Archer's  case,  1  Bep.  66. 
b.;  and  King  v.  Melling,  2  Lev.  56.  In  those  cases,  Boe  d. 
Dodson  V.  Grant  {c)f  and  Doe  v.  Applin{d)^  where  issue  has 
been  hdd  to  be  a  word  of  limitation,  it  was  so  construed  upon  the 
same  principle  on  which  it  is  contended  in  this  case  to  be  a  word 
of  purchase,  namely,  to  effectuate  the  intention  of  the  devisor ; 
for  in  neither  of  those  was  there  any  issue  living  at  the  time  of  the 
devise.  This  distinction  seems  to  pervade  all  the  cases,  that, 
if  there  be  no  children  living  at  the  time  of  the  devise,  issue  is 
taken  to  be  a  word  of  limitation;  but  if  there  be  any,  and  if 
words  of  limitation  be  added  to  issue^  it  is  construed  to  be  a  word 
of  purchase,  because  those  circumstances  strongly  evince  the 
devisor's  intention  that  he  used  it  in  that  sense.  Here  both  those 
circumstances  concur;  and,  consequently  if  the  children  of  Su^- 
sannah  Head  took  as  purchasers,  the  fine  levied  by  their  mother, 
who  was  only  tenant  for  life,  does  not  bar  the  lessors  of  the 
plaintiff. 

WUsonj  for  the  defendant,  contended,  first,  that  issue  in  a  will, 
when  used  in  the  plural  number,  must  be  considered  to  be  a 
word  -of  limitation,  unless  coupled  with  other  words  to  shew  a 
different  intention,  and  that  to  the  present  will  there  were  no 
such  words  to  satisfy  the  Court  that  it  was  used  as  a  word  of 
purchase.    It  is  to  be  observedi  that  it  is  not  a  devise  to  Mrs. 

(a)  Diigl.  064.  (0  1 1^  '«y"<  loj. 

0)  a  mit.  311.  *  W  'AnK,  81. 

Head 

e 
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1791*      Head  for  Kfe  enly^  though  the  derisor  used  those  ¥^ord8  in  tke 
*T     '         devise  to  his  wife;  that  there  were  no  trustees  to  preserve  ecm- 

DoE  ten*  '  *^ 

Coopui  tingent  remainders;  which  would  hare  been  added,  if  it  had 
3m1u  heen  intended  that  the  issue  should  take  as  purchasers;  that  the 
devise  to  Mrs.  Head  is  not  without  impeachment  of  waste;  and 
that  it  is  a  legal,  not  a  trust  state.  It  is  also  to  be  remembered 
that  at  the  time  of  making  the  will  there  was  but  one  child  in  esses 
and  it  is  perfectly  clear  that  the  devisor  did  not  intend  that  ihttt 
child  only  should  take,  for  then  he  would  have  said  to  that  issue 
'  and  her  heirs;  whereas  the  devise  is  to  the  issue  of  Mn.  Head  sAd 

their  heirs.  This  word  then,  both  in  its  natural  and  iegsi  sngai* 
fication,  includes  the  whole  generation,  and  means  the  same  as 
^<  heirs  of  the  body."  If  there  be  a  devise  to  A.  and  ^  he  die 
mthotd  issue^  then  over^  A.  takes  an  estate  tail.  So  ^<  for  want 
^  of  issue"  wiH  make  an  executory  devise  too  remote.  In  Kif^  v. 
Melling^  which  has  been  cited^  Lord  Hak^  though  at  first  lie 
thought  with  the  rest  of  the  Court  that  the  first  taker  took  only  an 
estate  ibr  life,  afterwards  changed  that  opinion,  and  said,  tliat 
the  party  took  an  estate  tail;  and  his  opinion  was  after waith 
tablished  in  error  in  the  Exchequer  Chamber  («).  The 
ing  of  Lord  Hale  gives  an  answer  to  WyUr%  case.  He  aaidy 
^  issue  is  nomen  cMectivumj  and  takes  in  the  whole  generatioo  ex 
<^  xn  termini;  ai^d  9o  the  case  is  stronger  dian  if  it  wefe  cAfMneis.* 
So  in  the  stat.  De  donis  (b)  issue  is  equivalent  to  heirs  efihe  Indbf. 
So  in  34  Hen.  6.  of  intails  settled  by  the  Crown.  And  in  anodier 
passage (c)  he  said,  <*  though  the  wchxI  children*'  maybe  madenamen 
collect  ivunty  the  word  '*  issue "  is  namen  ccllectivum  of  itself.  MaBj 
authorities  are  to  be  ibuiid  to  shew  that  ^  heirs  of  the  body  **  and 
*<  issue"  arewords  of  limitation,  although  words  of  limitati<Mi  bea^ 
terwards  added.  Of  the  former  kind  are  Croodright  v.  ISdfyf^  t* 
Lord  Bcn^.  1437.  and  2  Str.  729.  Morris  v.  Le  Gagf  died  in  t 
Burr.  1102.  Goodright  v.  Herrings  E.  25  Geo.  S.  iS.  JR.;  and 
Wright  V.  Pearson,  AmU.  359.  of  the  latter  are  Roe  d.  Dodsm 
v.  Grem,  2  WiU.  322.;    and  King  v.  BurchaU  (d),  AnM.  8T8L 


(«}  Vid.  »  Z>p.  6x.  {h)  msim.  %.  (0  ^«Mir.  a|I. 

(d)  The  following  note  of  thit  ctM  wu  icid  by  the  dcfiendtnt'f  covatd*  m 
correct  note  of  it  than  any  to  pritot* 

Mkhntlauu  Tern,  1759.    ^^  Chamctrj. 

Wmwm  Johm  Khi,  only  too  of  Sarttb  Ki>^,  niece  of  Johm  BImmtt  pinntx 

Bm-chall,  and  Sarah  his  wife,  Utiirt  BprriJge,  and  Mary  his  wife,  defendintt;  SarmB 

Mary  betog  co-heiresiet,  and  only  children  of  JUm  Harris^  devisee  in  the  last  mXiidJi 
Mimmi. 

JM  Biaumt  devised  a  messuage  and  farm  b  Humtm  and  Li^Wt  in  Kad^  caDcd 
WHO Im  coiMiD  Jifo  Arrlr,  KCODd  sod  of  Umtu  ffanithftht  toutor^t  vtUtSmr^ 
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C^LLIt. 


The  case  6i  Backhmae  v.  Welhy  1  Eq.  Cos.  Air.  184,  U  not  an       1791. 
exc&pAoa  to  the  role  laid  down  by  Lord  Henley;  Jwr  issue  is 

there        Cavrea 


ImU  teas  I^Bttunl  file,  Mid  fr«m  and  immediately  after  the  detcrnuiMtiaa«ftlMt«ctM 
umo  the  nwc  bmU  of  tbc  body  of  bis  cousin  JUm  Harris^  lawfully  to  be  bcfottea,  aad  m 
his  and  their  hein,  share  and  share  alike,  if  more  than  one ;  and  for  want  of  such  issue, 
unto  the  issue  female  of  his  c6usin  JoBh  Harris^  and  to  her  and  their  heirs,  share  and 
afaare  aUke,  if  more  than  one ;  and  for  want  of  such  issue,  unto  his  coDsb  VnUhm  Kimg^ 
9oa  of  fats  mece  Smtmb  XiMgt  who  was  daughter  of  Thtmat  Harrih  by  8arab  Ym  wile,  hit 
heirs  and  assigas  lor  ever.  And  taking  notice  that  he  bad  covenanted  to  settle  50^  a  year 
OS  hii  wife,  in  part  pcxfonnance,  he  devised  houses,  &c.  in  Maiditome,  of  the  yearly  value 
wf  43/.  to  her,  to  hold  for  life,  as  part  of  her  jointure  ;  and  from  and  immediately  after 
her  deoetse  to  his  cousin  IfAn  Harrii  for  life,  remainder  to  the  issue  male  of  the  body  of 
die  said  M«  ffmrrit^  tmd  to  bis  and  then-  hdn;  and  for  want  of  such  iaiwe,  to  his  coooa 
fSVUgm  JBiy  IB  foe.  In  the  will  is  this  conditional  proviso^  that  the  several  bequests  of 
all  the  aBesBuages  in  Liniom^  so  devised  to  Jobm  Harris  and  his  issue  male  and  female,  are 
or  shall  be  on  dns  special  condition,  that  if  he  and  his  issue,  or  any  or  either  of  them, 
dull  at  any  liiDe  heieaftp  alienate,  mongage,  inctnnber,  or  otherwise  commit  any  act, 
wbeitby  to  alter,  ^aage,  charge,  or  defeat  the  said  bc^ctts  and  KmicaiioM,  tlnp  cvor/ 
pciaeo  so  alionating,  &c.  shall  pay  or  cause  to  be  paid,  and  I  do  hereby  chaige  all  the  aaid 
anessaages  with  the  payment  of  aooo/.  for  such  person  and  his  heirs,  w^o  ought  next  to 
take  by  firtoe  of  the  devises  or  bequests  aforesaid.  The  tesutor  ^ed  in  173S;  and  hit 
wife  MBmakik  10  1745.  JUm  Hmrrit  entered  aod  enjoyed  the  ptemlaet  till  Febniary 
S75S;  bat  in  Trinity  Term  1751,  aufiiEicd  a  recovery;  and  then  by  deeds  of  kase  and  rt* 
lease  settled  the  lands  to  different  purposes  than  are  mentioned  in  J,  BUtutt^t  will,  viz,  to 
Umadf  for  life,  remainder  to  Sarah  Burehatt  and  Mary  Horridge,  his  two  daughten,  their 
hehsmd  asdgas  for  ever,  as  tenants  in  common.  John  Harris  died  in  February  1758, 
withoot  hme  male,  leavhig  only  two  daughters,  Sarah  Burehatt  and  Mary  Horridgt, 

Loitf  Keeper  HetAey, — The  first  question  made  by  the  pUintifTs  counsel  was.  Whether 

Bmrii  took  under  thii  will  an  estate  for  life  only,  or  an  estate  tail  f  And  they  founded 

their  ngumeiit  for  its  being  an  estate  for  life  on  the  word  hsm  being  technically  a  word  of 

pardttse,  and  on  the  superadded  words  of  limitation;  and  they  compared  this  cast  to  Lad-^ 

A^fCse  and  Jtiar/,  amongBt  many  other  cases.    The  true  answer  is,  there  can  be  no  tech« 

ittcal  wofds  in  a  will,  but  they  are  to  be  construed  according  to  the  Intention  of  the  parties. 

Sdly,This  case  has  no  resemblance  to  Lodditigttn  and  Kiwu:  that  was  expressly  upon  two 

contiflfeiM.ks  to  A.  for  life,  and  if  A.  have  bsue,  then  to  such  issue  in  fee;  and  if  he  dSe 

vhbont  issoe,  then  to  i^.  in  fee.    There  the  Court  construed  the  word  bsue  to  be  jmimi 

'^aAny;  and  were  yrell  warranted  in  so  doing  by  the  intent  of  the  party.    But  here  it  Is 

tt4  Oust  be  pkiral:  and  if  the  issue  were  to  take  as  purchasers,  they  must  take  as  tenants 

fa  cetuaoo.    And  put  the  case  that  J.  Harris  had  ten  sons,  and  the  nme  eldett  Aed  la 

^^  %time  leaving  children,  yet  the  tenth  and  only  surviving  son  would  in  that  case 

^**ff  iway  the  whole  inheritance.    3dly,  The  testator  Intended  the  word  issue  to  be  t 

«f  fimitation  in  this  case,  and  that  fK  B3h£  should  take  on  feilure  of  Ltsue  by  X 

whenever  that  ihould  happen,  and  has  carried  the  whole  fee  fan  particuUr  estates 

v^emaSnders  for  want  of  such  iaue,  i,  r.  for  defeidt  of  toch  issue.    There  it  sometldn| 

^^cuBar  force  in  this  expresnon,  and  the  law  supposes  that  the  Inheritance  ahready 

In  the  first  taker,  but  liable  to  be  ddbated  by  a  subsequent  event,  his  dying 

issue;  and  by  no  rule  of  law  can  it  admit  of  that  narrow  eonttructlon  put  on  it 

^le  plaint^s  counsel,  vim,  of  being  confined  to  issue  livhig  at  J.  Hani»*%  death. 

say,  that  if  it  be  construed  to  be  an  estate  tail  m  J.  Harrit^  the  sopenddfaag  words  oC 

to  the  woid  issue  must  bt  ttjeoed  tl  Mfttory.    I  agree  it  is  a  sound  rule  in 

fonstmctioii 
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there  used  in  the  singular  number ;  as  appears  by  a  report  of 
the  same  case  in  ForL  133.  and  10  Mod.  181.  In  Loddington 
V.  Kimey  too,  issue  was  used  in  the  singular  number.  There  is 
no  case  in  which  issue  has  not  given  an  estate  tail,  where  it  is 
used  in  the  plural;  apd  in  Wright  v.  Pearson^  Lord  Henley  said, 
^  It  is  true  tiiere  are  many  cases  where  superaddiUonal  words 
<<  have  made  the  first  words  of  limitation  to  be  words  of  purchase; 
*<  but  all  those  cases  are  founded  on  Archer'^  case;  and  the  first 
*<  limitation  has  been  to  the  heir,  in  the  singular  number,  or  the 
«  word  each  or  every  hath  been  used,  so  as  to  be  descriptive  of 
*^  one  individual  person,  who  was  to  take."  It  is  indeed  added^ 
as  a  note  to  that  case  of  Wright  v.  Pearson^  that  the  opinion 
there  delivered  was  dissatisfactory  to  the  bar;  but  that  objection 
is  clearly  removed  by  Lord  Henletf%  judgment  in  King  v.  Burchatt. 
Lord  Baymond  (a),  commenting  on  Archer^s  case^  said,  that  it  was 
determined  on  the  ground  that  it  was  to  the  next  heir  male^  in  the 
singular  number,  and  that  otherwise  it  would  have  given  an  estate 
tail.  WykTs  case  is  not  applicable  to  the  present;  there  the 
devise  was  <<  to  iZ.  Wyld  and  his  wife,  and,  after  their  decease,  to 
^<  their  diildren,"  he  having  two  children  at  that  time.  There 
die  devisor  may  be  supposed  to  have  devised  in  fitvour  of  those 

constnictioD  of  deeds  tnd  wills,  that  every  word  ought  to  stand  if  oonsistieat  vidi  the 
manifest  intention.  Therefore  in  BackUmtt  and  WM»  the  limitation  betng  to  ^  Ibr  life 
ODly»  and  after  his  decease  to  liis  issue,  if  God  should  bless  him  with  any;  the  Cont  fintf 
on  account  of  the  negative  word  only ;  secondly,  because  the  word  iarae  was  io  cdkcttd 
as  to  be  construed  mmmm  timguUre^  held  it  a  word  of  purchase.  So  in  A«w  and  ffi^t 
«nd  the  word  heir  in  M^igpH  and  Snoeli;  but  where  there  is  an  evident  luciBJlj  to 
fauke  it  plural,  there  the  same  necessity  requires  that  the  superadded  wocds  of 
fhould  be  rejected;  and  there  is  no  case  or  authority  to  shew  that  the  woi^  inue  or 
when  plural  has  been  construed  a  word  of  purchase;  but,  on  the  other  hand,  dwte 
authorities  where  the  word  heir  in  the  singular  number  has  been  so ;  and  so  may 
word  issue,  where  the  context  requires  it  to  be  taken  as  a  word  of  purdiaae.  4lhly9 
testator  by  the  proviso  in  his  will  has  plainly  decbred  his  intention  to  give  J,  Htni* 
estate  tail,  ^  If  /.  Harris  or  any  of  his  issue  should  alienate,*'  Ace.  How  could  /• 
alienate  or  incumber,  if  he  had  no  esuu  of  inheritance?  The  case  of  Wri^  and 
determined  by  me,  T.  31  G.  a.  has  been  attended  to  by  the  counsel  in  this  case;  nd  m 
my  o^nion  that  was  a  much  stronger  case  than  the  present.  That  was  oft  tnnt 
and  there  were  trustees  interposed  to  preserve,  &c.;  and  I  was  strongly  presMd  win 
authority  of  Bagtbmw  and  S^ueri  yet  after  the  best  consideratioo  I  was  able  loghic 
and  af^  ransacking  all  the  cases  on  the  subject,  I  held  it  an  estate  tail:  and  as  aa 
w»  brought  to  the  House  of  Z«rdEr  against  that  decree,  bat  was  afteiwaids  dcKR«d  Iry  1^ 
appellant,  upon  advising  with  his  counsel,  that  determination,  though  n  decree  of  mf 
will  have  considerable  weight  with  me;  and  I  find,  upon  viewiBf  my  imles  in  diit 
that  the  present  has  been  argued  upon  the  ver][.same  principles.  I  am  iheicfiifc  of 
nion,  for  the  reasons  before  mentioned,  and  fimn  the  autboritiei  dtedt  that  Mm 
iDok  an  eiute  tail  male. 

(tf)  %  Sir.  rjt* 
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chUdren;  but  here  Mrs.  Head  had  only  one  child  when  this  will       1791. 
was  made^  and  the  devisor  could  not  mean  that  child,  for  he  has 


tidded  the  words  ^  and  iheir  heirs"  after  the  words  <^  the  issue  CoortR 
«  of  Mrs.  Head:'  It  is  true  that  in  this  case  the  words  «  for  ^J^J 
<<  want  of  such  issue"  are  not  used;  but  though  those  words  will 
of  themselves  give  an  estate  tail,  the  addition  of  them  to  a 
clause,  in  which  issue  is  already  used,  will  not  enlarge  that  word. 
If  it  be  a  word  of  limitation  in  one  part  of  the  dause^  it  must 
•have  the  same  signification  in  another.  It  is  also  true  that,  in 
this  case,  there  is  no  limitation  over,  which  is  to  be  found  in 
«ome  of  the  cases  cited;  but  it  does  not  appear  that  the  Court 
teUed  upon  it  in  those  cases.  With  r^ard  to  the  consequences 
iof  a  contrary  construction;  if  Mrs.  Head's  children  took  as 
{mrchasers,  to  what  time  is  the  Court  to  look?  Not  to  the  time 
of  making  the  will,  because  issue  is  used  in  the  plural;  nor  to 
the  death  of  the  devisor,  because  that  would  exclude  Eleanor^ 
who  was  born  afterwards;  but  when  the  estate  is  to  vest,  accord- 
ing to  Ellison  V.  Airay  (a),  then  all  die  issue,  whether  children 
or  grandchildren,  &c.  alive  at  Mrs.  Head's  death,  would  take 
equally,  as  tenants  in  common:  if  so,  the  estates  to  the  issue  were 
contingent,  and,  there  being  no  trustees  to  preserve  contingent 
remainders,  they  were  destroyed  by  the- reduction  of  the  particu- 
lar estate  in  Mrs.  Head's  lifetime.  At  least  it  would  take  away 
the  estate  of  one  of  the  children,  who  was  bom  after  the  deatli 
of  the  tenant  for  life;  but  secondly.  Even  supposing  that  Mrs. 
Head  only  took  an  estate  for  life,  and  her  children  took  joint 
estates,  the  plaintiff  cannot  recover  in  this  ejectment,  because 
there  is  no  joint  demise  by  the  children. 

Woodroffky  afler  observing  that  the  last  point  was  not  made  at 
the  trial,  and  that  the  parties  came  to  the  assizes  prepared  with 
the  case  drawn  for  the  purpose  of  taking  the  opinion  of  the 
Court  on  the  principal  question,  was  stopped. 

Lord  Kenton,  Ch.  J. — On  the  general  question,  the  deci<- 
sion  which  we  shall  give  will  not  disturb  the  authority  of  a 
single  case  that  has  been  cited:  but  considering  them  altoge- 
ther, I  think  this  proposition  is  to  be  collected  from  them:  That 
in  a  will  ^  issue''  is  either  a  word  of  purchase  or  of  limitation, 
as  will  best  answer  the  intention  of  the  devisor,  though  in  the 
case  of  a  deed  it  is  universally  taken  as  a  word  of  purchase. 
Now  in  this  case  there  is  no  doubt  about  the  intention  of  the 
devisor,  who  <<  devised  all  his  real  estate  unto  his  wife  for  her 
^  life^  and  after  her  decease  to  his  daughters  Eleanor  and  Su- 
*^  satmah^  to*  be  equally  divided  betmeen  thenh  not  as  joint-te»  . 

{0)1  Fa.  III.  "nants, 
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1791.       ^<  nants,  but  as  taiants  in  common;''  and  then  he  proceeds  to 
-  shew  how  their  issue  should  takew  viz,  **  The  one  moiety  to  his 

C^orn       ^  daughter  Eleanor  and  her  heirs  for  ever,  and  the  other  moiety 
J^^i.      ^  to  his  daughter  Sus.  Head  for  life,  and  after  decease  to  the 
*^  issue  of  her  body  lawfully  begotten,  and  their  heirs  for  ever.** 
Then  how  will  this  general  intention,  so  declared,  be  best  an- 
swered by  the  subdiyision  between  the  issue  of  the  two  daughters? 
The  first  moiety  is  given  to  one  daughter  and  her  heirs  for  erer: 
the  other  to  another  daughter  for  life,  then  to  her  issue,  and  their 
heirs  for  ever.     Now  if  die  devise  of  the  second  moiety  be  con- 
strued to  gire  an  estate  tail  to  that  daughter,  the  devisor's  estate 
will  not  be  equally  divided;  for  then  the  ultimate  reversion  of 
the  second  moiety  will  be  again  subdivided  between  the  heirs  of 
die  two  daughters;  and  the  first  daughter  and  her  heirs  will  take 
a  moiety  of  this  reversion  over  and  above  what  they  take  under 
the  devise  of  the  first  moiety  of  die  whole.     In  some  cases,  such 
as  Doe  d.  Long  v.  Laming^  the  words  ^^  heirs  of  the  body^  have 
been  restrained  in  this  way;   and  they  always  ^ve  way  with 
greater  difficulty  than  the  word  ^^  issue/'    Therefore  without  dis- 
puting any  of  the  cases  cited,  bat,  on  the  contrary,  in  oonformitj 
with  them  all,  and  relying  upon  them  for  the  foundadcm  of  this 
judgment,  namdy,  that  die  intention  of  the  devisor  must  prevnilf 
I  am  of  opinion  that  the  devisor  in  this  case  used  issue  as  a  word 
of  purdiase;  and  consequendy  that  the  children  of  Susannah  Headf 
who,  it  is  to  be  observed,  were  all  in  esse  when  the  fine  was  levied, 
took  a  fee;  but  on  the  other  point,  which  is  merely  a  question  of  ^ 
form,  and  which  was  not  made  bdow,  I  think  the  defendant  a 
ought  not  now  to  be  permitted  to  take  the  objection. 
AsHHUitST,  J.  (a)  and  Grose,  J.  concurred. 
The  Court  appeared  extremely  averse  to  give  judgment  for  di^j 
defendant  on  the  formal  objection,  which  was  not  taken  below  ^v 
and  on  a  subsequent  day  diey  ordered 

The  postea  to  be  delivered  to  die  plaintiC 

(•)  AlMeat  ^arMrr,  J. 


/"^X      ^^^^  ^^  ^^  Demise  of  Count  Dueou&e  agmnst  Jones-j^. 

2k^  &ti^*Li   A   '^P^**^  verdict  in  diis  gectment  was  foimd  at  the  last 
Engliih  mother,  assizes,  in  substance  as  follows: 

king'saUegUBce,      LoxAs  Henry  Scipio  de  Grimoard  de  Beauooir,  commonly  caD^. 
2^^J^^^*°  QonxiK  Duroure,  is  die  only  lawful  issue  of  Henrietta  Count 

uV  country 

When  once  the  five  yMn^OowcdtDMiofiuit  10  Mtke  an  «ndylor  thepurpoic  of  jroiding  afiMW 

the  time  condnnet  to  rui^  notwithstaodui;  anj  tubse^nt  disal^        [6  Soil.  80.    7  Ih.  299.] 
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« 

Duroure,  formerly  Henrietta  Knight,  spinster;  who,  being  a  na-       1791. 
tural  bom  subject  of  this  kingdom,  and  within  the  liegeance  of  "T     ""** 
the  king,  in  October  1761,  quitted  the  kingdom,  and  in  May     Duroork 
following,  being  at  Brussels^  in  the  Austrian  Netherlands,  mar-       jiiiEs. 
ried  Lewis  Alexander  de  Gritnoard  de  Beauvoir,  Count  Duroure, 
the  father  of  Henry  Scipio,    Lewis  Alexander  was  a  naturajl 
bom  subject  of  the  kingdom  of  France,  and  at  the  time  of  the 
marriage  was  within  the  liegeance,  and  in  the  military  service  of 
the  Frenck  king,  who  was  then  at  war  with  the  king  of  Great 
Britain.   Before  the  above  marriage  took  place,  the  Hon.  HolUs 
St.  John,  being  seised  in  fee  of  the  estates  in  question,  by  will 
devised  them  to  his  sister  Henrietta  Knight,  for  life,  remainder  to 
his  niece  the  Countess  Duroure,  then  Henrietta  Knight,  for  life, 
remainder  to  the  heirs  male  of  her  body ;  and  for  want  of  suck 
issue,  to  his  (the  devisor's)  own  right  heirs  for  ever.    The  verdict 
then  stated  the  deaths  of  the  devisor,  and  of  his  sister;  the  entry 
and  seisin  of  the  mother  of  the  lessor  of  the  plaintiff,  and  her  death, 
in  176S,  leaving  Lewis  Alexander  her  husband,  who  is  still  livings 
and  Henry  Scipio  her  son,  her  surviving.     That  the  lessor  of  the 
plaintiff  was  bom  at  Marseilles  on  the  26th  Febi-uary  1765,  and 
that  his  mother  was  resident  there  until  and  at  the  time  of  his 
birth,  with  and  by  the  consent  and  approbation  of  her  husband, 
who  then  and  from  the  time  of  his  marriage  was  a  subject  to 
and  within  the  liegeance  of  the  French  king,  and  not  within  the 
liegeance  of  the  king  of  Great  Britain.   That  preliminary  articles 
of  peace  between  the  said  kingdoms  were  signed  in  November 
176S,  and  such  peace  was  finally  ratified  and  confirmed  in  Fe^ 
bruary  176S,  and  continued  to  subsist  until  and  afler  the  procla-' 
Illation  thereof  at  London  and  Westminster  in  March  in  that  year. 
Tlwt  after  the  death  of  the  Countess  Duroure,  the  Right  Hon. 
F.  late  Viscount  BoUngbroke,  as  heir  at  law  to  the  devisor,  HoUis 
JSt.  John,  claiming  title  to  the  premises  in  question,  entered  and 
l>eoame  seised  thereof;  and  afterwards,  in  March  tTl9i  convey- 
^  the  same  for  a  valuable  consideration  to  the  defend^t  in  fee; 
Tiy  virtue  whereof  he  entered,  and  became  seised.    That  in  Tri^ 
"Siity  Torm  1775,  e^Jine  sur  conusance  de  droit  come  ceo,  S^c.  was  le- 
vied of  the  same  between  C.  Langlois  plaintiff,  and  the  defendant 
deforciant;  and  the  last  proclamation  of  that  fine  was  in  Easter 
Term  1776.  The  lessor  of  the  plaintiff,  when  the  fine  was  levied 
and  proclaimed,  was  an  infant,  but  attdned  the  age  of  21  on  die 
26th  of  February  1784;  he  was  then  at  large  in  England,  and 
<^ntinued  so  to  be  until  the  17th  of  December  17S4,  when  he 

*  was 
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1791«       was  nfrcstcd,  and  imprisoned  for  debt,  and  was  kept  and  da* 

'  taincd  in  prison  continually  from  that  time  until  the  16tb  of 

DutouBi     September  1789;  and  on  the  17th  day  of  that  month  he,  claiming 

^mimH  ,  ^^g  ^  ^^  premises  in  question,  made  an  actual  and  personal 
entry  thereon  in  due  form  of  law  to  avoid  the  fine,  and  ejected 
the  defendant,  &c. 

Marryat  (a),  for  the  plaintifi^  made  two  questions.  First,  on 
the  statute  25  Ed.  3.  $t.  t^.  Whether  tlic  lessor  of  the  plaintiff 
were  entitled  to  recover,  notwithstanding  his  father  was  an  alien? 
2d,  Whether  he  were  bound  by  the  fine,  being  an  in&nt  at  the 
time  it  was  levied,  and  having  been  in  prison  shortly  after  he 
came  of  age,  so  that  five  years  had  not  elapsed  since  he  came  of 
age,  firee  firom  the  disability  of  imprisonment  ?  and  contended  for 
the  affirmative  of  the  first,  and  the  negative  of  the  second.  Firsts 
It  is  not  necessary  to  contend  tliat  the  plaintifi^  is  entitled  to  alt 
the  privil^es  of  a  natural  born  subject;  it  is  sufficient  that  he  is 
entitled  to  inherit  under  the  statute  of  Ed.  3.  which  was  a  decbi- 
ratory,  and  not  merely  an  enacting  law,  and  which  ordains  that 
^*  all  children  inheritors  which  from  thenceforth  should  be  bom 
*<  without  the  liegeancc  of  the  king,  yiho^e  fathers  and  maikers  at 
**  the  time  of  their  birth  were  and  should  be  at  the  fiiith  and 
li^gcance  of  the  king  of  England^  should  have  and  enjoy  the 
same  benefits  and  advantages  to  have  and  bear  the  inheritance 
*^  within  the  same  liegeance  as  the  other  inheritors  aforesaid  in 
^^  time  to  come ;  so  always  that  the  mothers  of  the  said  children 
^*  do  pass  the  sea  by  the  licence  and  wills  of  their  husbands.** 
Now  although  the  words  of  the  statute  are  "  fisither  and  mother," 
yet  the  construction  has  ever  been  in  die  disjunctive  or  /  so  that 
if  either  the  father  or  mother  be  a  natural  bom  subject,  the  child 
is  entitled  to  inherit  to  that  one  who  was  natural  bom.  Bex  v. 
Eaton  (A);  Bacon  v^.  Bacon  (r);  1  Bac.  Abr.  77.  2  Vin.  Abr.  171. 
and  CoUingwood  v.  Pace  {d).  And  although  Lord  Hale  in  ano* 
ther  part  of  bis  argument  in  the  latter  case  seems  to  contradict — 
that  idea,  yet  the  former  opinion  is  corroborated  by  a  note  i 
Hargt\  Co.  Lit.  12.  a.  i^c,  b.  taken  fh>m  HaU?%  MS.  wherein  i 
is  said,  '<  husband  denizen  takes  wife  an  alien,  or  wife 
^'  husband  an  alien,  and  they  have  issue;  it  seems  the  issue 
'^  inherit  to  tlie  father  in  the  first  case;  to  the  mother  in  thcn:^ 
^*  second."     And  the  seeming  contradiction  may  be  explainecJ? 

(«)  In  last  EssSer  Term.  XO  ^'  ^'  *3«  *>• 

(0  Cr».  Csr,  6oi.  {d)  I  f^gntr.  4%%. 

b»7 
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by  obaerying  that  though  Lord  Hale  thought  such  issue  aliens       1791. 
to  some  purposes,  yet  not  so  as  to  all,  and  particularly  as  to 
their  inheritable  capacity  under  the  statute  of  Ed.  5.     If  it  be      Durouvc 
objected,  that  in  those  cases  the  husband  was  an  Englishman^       Jon'ci. 
and  the  wife  only  an  alien,  and  that  there  the  issue  are  per- 
mitted to  inherit  on  the  ground  that  the  wife  being  stib  potes* 
tote  viri^  they  may  both  be  said  to  be  under  the  allegiance  of 
the  king,— it  may  be  answered,  TImt  the  construction  of  the 
statute  has  been  general,  and  in  the  disjunctive,  without  dis- 
tinguishing between  the  two  cases:  and  if  such  a  distinction 
could  prevail,  there  would  have  been  no  occasion  to  have  in- 
troduced the  words  and  mother^  which  have  been  construed  or 
mother^  into  the  statute :  But  at  all  events  that  observation  which 
was  adapted  to  the  case  before  the  Court  would  not  apply  to  a 
case  like  the  present,  where  the  inheritance  is  not  claimed  from 
the  alien  father,  but  from  the  mother,  who  was  a  natural  bom 
subject;  and  nothing  is  claimed  here  through  the  &ther,  except 
-^e  legitimacy  of  the  son.     As  to  the  subsequent  statutes  which 
liave  been  enacted  on  the  subject  of  alienage,  namely,  7  Ann. 
€:.  5.  and  4  Geo.  2.  c.  21.  which  may  be  drawn  in  aid  of  the 
statute  of  Ed.  3.  although  the  latter  of  them,  viz.  4  Geo.  2. 
points  out  a  distinction  between  the  children  of  natural  born  or 
^lien  fathers,  it  is  sufficient  to  observe^  that  those  statutes  were 
passed  with  a  very  different  view  from  that  of  Ed.  3.  and  arc 
cralculated  to  convey  much  more  important  privileges:  such  as 
Are  not  contended  for  by  the  lessor  of  the  plaintiff,  and  there- 
/<>re  do  not  conclude  the  question  as  to  his  inheritable  capacity, 
T¥ierely  under  the  statute  of  Ed.  S.     With  respect  to  the  fine, 
tl)c  question  will  turn  on  the  second  branch  of  the  statute  4> 
-"^n.  7.  c.  24. ;  the  first  part  of  which  enacts.  That  all  persons 
^"^11  be  bound  by  the  fine,  as  well  privies  as  strangers,  **  except 
'^omen    covert    [other    than  parties    to    the    fine],  persons 
'Within  the  age  of  twenty^one  years^  in  prison,  &c.  saving 
to  every  person,  except  the  parties  thereto,  their  right,  pro- 
'^ided  they  prosecute  it  within  five  years."     Now  the  lessor 
t:he  plaintiff  cannot  be  bound  by  that   clause,  because  he 
*"%  expressly  within  one  of  the  exceptions,  being  an  infant 
^      t-be  time  of  levying  the  fine ;  and  all  the  cases  in  which  it 
^^    been   adjudged,  that  if  the  party  be  not  within  one  or 
^^^r  of  the  exceptions  at  the  time,  no  subsequent  disability 
^U  impede  the  progress  of  the  fine  against  him,  i^ply  solely 

to 
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1791.       to  the  construction  of  this  first  branch  of  the  clause^  and  do  not 
conchide  this  question.    Then  the  statute  proceeds  to  enact  con- 


DuRQVRB     ceming  the  time  within  which  the  persons  included  in  the  for- 
jS^       mer  exception  shall  make  their  claim ;  and  it  ordains  that  "  all 
"  such  persons  as  be  covert  de  baron  [not  party  to  the  fine], 
**  and  every  person  within  age  of  twenty-one  years^  in  prison, 
<<  or  out  of  this  land,  or  not  of  whole  mind,  at  the  time  of  the 
<^  said  fine  levied  and  ingrossed,  and  by  this  act  afore  exempt, 
<<  having  any  right,  &c  shall  take  the  said  actions,  &c.  within 
<<  five  years  next  after  they  come  and  be  of  age  of  twen^-one 
**  years,  out  of  prison*  uncovert,  within  this  land,  and  of  whole 
*^  mind,"  &C    Upon  this  clause  the  question  arises;  concerning 
which  no   express    adjudication   has    ever    been    made^    and 
therefore  the  Court  are  at  liberty  to  put  such  a  construction 
upon  it  as  will  best  answer  the  intention  of  the  L^islature :  and 
under  those  words  they  will  have  to  consider  Whether,  after  the 
first  disability  be  removed,  a  second  disability  arising  shall  stop 
the  progress  of  the  fine  during  the  continuance  ?  in  other  wonk| 
Whether  the  L^slature  did  not  intend  that  the  parties  indoded 
in  this  second  branch,  should  h^vc  five  years  clear  firom  every 
disability  there  mentioned  in  which  to  prosecute  their  claim? 
This  question  was  touched  upon  in  SUmel  v.  Lord  Zoudk  (a); 
but  as  there  are  contradictory  dicta  there  by  the  Judges,  who  ^ 
were  divided  in  their  opinions,  the  question  still  remained  un- 
decided.    There  is,  however,  a  passage  in  Shqp.  ToudL  30.^ 
from  whence  it  should  seem  that  the  party  is  not  bound  b 
the  fine,  unless  he  have  five  entire  years  to  make  his  claim 
firom  any  of  the  disabilities  mentioned  in  the  act,  except 
such  disability  is  incurred  by  his  own  voluntary  act; 
speaking  of  absence  out  of  England^  it  says,  that  if  a  parQr 
in  England  at  the  time  of  the  fine  levied,  and  after  go 
seas,  and  suffer    the    five   years    after    the    proclamation 
pass,  in  this  case  he  shall  have  no  longer  time,  except  he 
sent  in  the  kin^s  service  and    by  his   commandment  i 
seems  to  mark  a  distinction  between  voluntary  and  in 
tary  disabilities;    and    supposes  that    in    the  latter 
the  fine  would  not  continue  to  run,  although  the  party 
in  England  when  it  first  began  to  have  its  operation,    li^^r 
imprisonment  must  be  considered  as  equally  involuntary  v^i^ 
the  case  there  put;  and  is  so  considered  in  Ploaden  36^ 
where  it  is  said,  that  taking  husband  or  going  beyond  the 


(0)P/»«m2.j66&375. 
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are  Vfdantary  acts,  but  insanity  of  mind  and  imprisonment  are       1791. 
against  the  will  of  the  party:  then  what  ought  to  be  the  con-    ~  ' 

Doe  dcin* 

straction  of  the  Court  so  as  best  to  answer>  the  intention  of  the     Durodrk 
X^^slature.     In  introducing  these  exce|)tions,  they  certainly  in-       jomii! 
tended  that  the  parties  labouring  under  the  disabilities  mentioned, 
should  have  the  full  benefit  of  the  indulgence  given  them.     Every 
xeason  which  operated  for  the  exception  in  the  first  instance,  is 
equally  urgent  as  to  any  subsequent  disability.     This  act  was 
intended  to  allow  all  such  persons  five  years  clear  from  any  of 
the  disabilities  mentioned :  the  words  imply  as  much ;  and  as 
the  act  was  restrictive  of  the  right  which  such  persons  had  be- 
Jbre^  it  ought  to  be  construed  literally  and  strictly. 

Shepherd  {a)j  for  the  defendant,  insisted,  on  the  first  ground, 
tiiat  the  plaintiff  was  not  entitled  to  recover  under  the  25  EcL  3. 
^whether  the  question  were  considered  on  the  words  of  that  sta- 
toite,  or  oh  the  authorities  which  have  been  decided  upon  it.  The 
^ords  themselves  being  in  the  copulative,  ^^  fathers  and  mothers," 
be  construed  in  the  disjunctive.  And  in  the  cases  which 
been  cited  to  prove  the  contrary,  the  children  claimed  under 
xaatural  bom  &thers  though  th^r  mothers  were  bom  aliens;  but 
principle  upon  which  they  professed  to  go,  rather  confirms 
weakens  the  construction  contended  for  by  the  defendant; 
1>ecause,  in  order  to  bring  the  cases  within  the  statute,  the  Court 
cMDnsidered  the  mother  as  under  the  allegiance  of  our  king. 
IThe  language  of  one  of  the  Judges,  in  Cro.  Car.  602.  is,  that 
*«  the  wife  was  subpotestate  viriy  S;  quasi  under  the  allegiance  of 
**  our  Ung/*  And  this  principle  is  confirmed  in  Bro.  Abr.  tit. 
^^  Denizen^  pi.  21.  where  it  is  said,  that  if  an  English  subject 
the  seas  and  marry  an  alien,  the  wife  is  under  the  allegiance 
our  king.  The  passage  in  Bac.  Abr.  ??•  that  and  may  be  read 
9  is  not  entitled  to  great  weight  in  the  decision  of  this  case, 
lose  the  authorities  from  which  the  principle  is  deduced  do  ' 
^ot  warrant  the  position ;  and  the  opinion  of  Lord  Ch.  B.  Hale 
^^  CdUingwood  v.  Pace^  seems  decisive  of  this  question;  for  he 
*^id(i),  <<  It  is  without  question,  that  if  an  English  woman  go 
IxyoDd  the  seas  and  marry  an  alien,  and  have  issue  bom  be- 
3^0Dd  the  seas,  the  issue  are  aliens,  for  the  wife  was  sub  poteS" 
^9te  viri"  Dangerous  consequences  too  would  result  from  a 
^^trary  construction  of  the  statute;  for  then  if  a  feme  sole,  who 
^^*Wited  any  great  o£Soe  of  state,  as  that  of  Great  Chamber- 
^^1  married  a  foreigner,  her  issuer  as  aliens,'  lijight  be  acting 


*■!**,    ** 


(«)  Oo  thii  i»j.  (I)  a  Fatr.  412. 
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1 791.       hostilely  against  the  state,  which,  as  natural  horn  subjects  of  this 
country,  they  would  be  bound  to  serve  and  protect.     But  even  if 


DuitouRK  the  question  had  been  doubtful  on  the  construction  of  the  85  EtL 
^Mtt!  ^'  ^^^^^9  ^^®  subsequent  statutes  which  have  been  passed,  tho* 
made  diverso  intuitu^  afford  a  strong  legislative  interpretation  of 
the  former  act.  By  the  4  Geo.  2.  c.  21.  which  was  passed  to 
explain  part  of  the  7  Ann.  c.  5.  afler  reciting  that  doubts  had 
arisen  on  the  construction  of  it,  it  is  enacted,  that  all  children 
born  out  of  the  king's  allegiance,  whose  fatfiei^  are  natural- 
born  subjects,  shall  be  deemed  to  be  natural-bom  subjects. 
This  explains  not  only  the  statute  of  Anne^  but  the  25  Ed.  5. 
also;  for  it  would  have  been  absurd  to  have  enacted  that  only 
the  children  of  natural-bom  fathers  should  be  considered  as 
natural-bom  subjects,  if  the  children  of  English  mothers  and 
foreign  fathers  are  entitled  to  inherit  lands  in  this  country.  If 
the  first  point  be  against  the  lessor  of  the  plaintifiP,  and  he  never 
were  entitled  to  take,  it  is  unnecessary  to  consider  the  second; 
but  on  that  point  also  the  defendant  b  entitled  to  judgment*  , 
By  the  general  clause,  4  Hen.  7.  c.  24.  all  mankind  would  have  « 
been  barred  by  the  fine,  unless  the  saving  clauses  had 
added :  and  the  exception  in  favour  of  infancy  is  (with 
others)  allowed,  *<  so  that  they  or  their  heirs  take  their  said 
**  tions,  or  their  lawful  entry  according  to  their  right  and 
*^  within  five  years  next  after  they  come  and  be  at  their  full 
*^  out  of  prison,'*  &c.  But  the  saving  operates  only  on  conditio^* 
that  the  party  prosecute  his  right  within  five  years  after  the 
ability  is  removed :  here  the  disability  of  infancy  was 
in  February^  1784,  and  the  lessor  of  the  plaintifiP  made  no 
to  avoid  the  fine  till  September,  1789.  The  five  years  th» 


the  instant  he  was  of  age,  and  continued  to  run  notwithstandLsig 
the  subsequent  imprisonment    That  when  the  disability  is 
moved,  the  time  begins  and  continues  to  run  is  dear,  firom 
opinion  of  the  majority  of  the  judges  in  StameU  v.  Lord  SStMcl  (^X 
and  fhnn  the  decision  of  this  Court  in  Doe  d.  Crriggs  mnd  mmo- 
ther  V,  Shane  (A). 

(«)  Fl<m.  ZS5' 

{h)  M.  28  Geo.^,  B.  R.  At  the  trial  before  GWV,  J.  the  defendant  Kt  np  •  ^  i«  or^ 
to  bar  the  plaintiff's  title.  It  appeared  in  evidence,  that  the  person  under  whom  the  Ics* 
SOTS  of  the  plaintiiF  claimed,  and  to  bar  whom  the  fine  was  set  up,  was  of  sane  nbd  vb^ 
the  fine  was  levied,  but  that  he  bccamt  insane  about  two  yctfs  afterwards  }  aod  tbefiittf^ 
was.  Whether  the  time  contixHied  to  run  against  him  while  he  Was  in  dat  itaitl  frril'^-  - 
did  not,  the  lessors  of  the  plaintiff  had  made  theur  entry  in  time.  A  verdict  was  takci  ^ 
the  plaintiff^  with  liberty  to  the  defendant  Co  move  to  enter  a  nonsiiitj  in  case  tk  Csi^ 
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Manyatj  in  reply. — The  cases  cited  in  support  of  the  plain-       1791. 

tiffg  right  under  the  25  Ed,  3.  did  not  proceed  simply  on  the    ~ ' 

principle  that  the  wife  was  sub  potest  ate  vtrt,  and  therefore  un-     Duroork 
der  the  allegiance  of  our  king;  but  in  the  case  in  Lit,  the  Court       jf^^t, 
gave  it  as  one  reason  for  their  judgment,  that  it  was  not  necessary 
that  both  the  father  dnd  mother  should  be  naturaUbom  sub- 
jects; for  that  the  words,  "  father  and  mother"  in  the  statute 
should  be  taken  in  the  disjunctive  ^^  fathers  or  mothers." 

{Per  Grosi:,  J. — But  there  is  a  note  at  the  end  of  that  case, 
p.  29.  which  shews  that  the  Court  never  gave  such  an  opinion.) 
Sut  there  seems  to  be  considerable  doubt  about  llie  authenticity 
of  that  note;  for  it  is  there  stated,  that  Harvey^  J.  doubted; 
^^hereas  it  appears  by  the  report  of  the  case  in  Cro.  Car.  that 
JJobartj  J.  {a)  must  have  been  the,  person  there  alluded  to,  and 
aiot  Harveyj  J. ;  and  Hale^  C.  B.  adopted  the  case  as  law  in 
Collingwood  y.  Pace.  Neither  was  the  reason  given,  that  the  wife 
-ygvsiS  under  the  allegiance  of  our  king,  because  svb  potestate  viri^ 
ma  true  in  this  respect;  for  she  was  notwithstanding  an  alien,  and 
still  owed  alliance  to  her  former  sovereign,  since  no  person  can 
\yy  a  voluntary  act,  such  as  marriage,  throw  off  their  allegiance. 
"^%Vith  respect  to  the  subsequent  statutes,  the  answer  has  been  al- 
x~€ady  given  to  them:  they  have  more  extensive,  and  very  dif- 
ferent, objects  in  view  from  the  25  Ed.  8.     On  the  second  ques- 
the  cases  cited  are  distinguishable  from  the  present;  for 
those  the  question  was.  Whether  persons  claiming  under  him, 
hose  right  was  to  be  first  barred,  came  within  the  time  allow- 
ed? and  the  words  of  the  statute  being  positive,  '^  and  saving  to 
*^  all  other  persons  such  actions,  right,  &c.  as  Jirst  shall  grow, 
*•  so  that  they  pursue  their  right  or  title  within  five  years  next 
••  after  such  right,  &c.  to  them  accrued,"  &c.  the  Court  may 
perhaps  have  felt  themselves   bound    by  those  words:    but  in 
A«  present  case  the  question  is.  Whether  the  person,  to  whom 
*k«  right  first  accrues,    shall  not  have  full  five  years,   free  [Jff^dki.  %%.] 
fr«n  every  disability,  in  which  to  assert  his  title?  and  the  pro- 
*^&t  case  forcibly  points  out  what  the  construction  of  the  act 

'^'^beof  opinioQ  that  the  party  was  barred.  Ertkine  was  to  have  shewn  cause  against 
^  nile  for  entering  the  nonsuit,  but  he  said  that  the  current  of  authorities,  on  looking 
^'^^  ^kem,  was  so  strong  against  him,  that  he  would  not  pretend  to  argue  the  question.  That 
'^■l^  Br9wn  and  Saundtrt  had  said  in  Plnod,  366.  that  in  such  a  case  the  fine  would  not 
*^  y«t  that  aU  the  authorities  were  the  other  way ;  and  so  was  the  determination  even  in 
^  Cue  in  PUmd.  The  Court  said  he  was  right  in  giving  up  the  point,  for  that  it  was  too 
'^  ^  be  disputed ;  and  they  made  the  rule  absolute. 

.  M  Tbis  case  was  in  Hil  %,  Can  X.}  but  it  appeari  in  Cr«.  Car,  %Z,  that  Sir  Htnry 
^^fifidiaiTs^x.  Car.  X.  n 

X  2 .  OU^Vit 
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1791.       ought  to  be;  for  if  the  lessor  of  the  plaintiff  should  be  held  to 

jj^^  j^^       be  bound  by  the  fine,  so  far  from  having  had  the  indulgence 

DutooKi      which  the  Legislature  professed  and  intended  to  give,  of  five  years 

JoNxs.        to  prosecute  his  right  free  from  the  disabilities  mentioned  in  the 

act,  he  will  scarcely  have  had  as  many  months. 

Lord  Kenyon,  Ch.  J. — The  two  questions  which  have  been 
raised  in  this  case  are  certainly  of  great  importance;  though,  in 
my  opinion,  of  no  difficulty.  It  is  of  importance  that  it  should  be 
known  who  are  deemed  natural-born  subjects,  on  account  of  the 
various  rights  to  which  they  are  entitled.  It  is  also  important  to 
ksbw  how  far  the  operation  of  the  statute  of  fines  extends,  not 
only  as  it  affects  questions  arising  on  that  particular  act,  but  also 
as  it  involves  in  it  questions  arising  on  a  very  beneficial  system 
of  statutes,  the  statutes  of  limitations:  for  if  we  were  to  suflfer 
any  innovation  on  the  established  construction  of  fines,  it  might 
also  endanger  the  uniform  construction  of  the  other  statutes  of 
limitations,  which  are  of  the  greatest  importance,  inasmuch  as 
they  are  statutes  of  repose.     But  firom  the  time  when  I  first  read 
this  case,  down  to  the  present  moment,  I  have  not  seen  any 
fair  reason  (o  doubt  on  either  of  these  points.     The  character  of 
a  natural-bom  subject,  anterior  to  any  of  the  statutes,  was  in- 
cidental to  birth  only;  whatever  were  the  situations  of  bis  pa- 
rents, the  being  bom  within  the  allegiance  of  the  king,  consti- 
tuted a  natural-bom  subject.    The  first  statute  which  was  passed 
on  this  subject,  and  which  was  mentioned  in  the  argument,  is 
that  of  25  Ed.  S.;  and  by  that  it  is  enacted,  <<That  all  children 
.  ^  inheritors,  which  from  henceforth  shall  be  bom  without  the 
<<  liegeance  of  the  king,  whose  fathers  and  mothers  at  the  time  of 
^^  their  birth  be  and  shall  be  at  the  &ith  and  liegeance  of  the 
*^  king  of  Englandj  shall  have  and  enjoy  t];ie  same  benefits  and 
*<  advantages,  to  have  and  bear  the  inheritance  within  the  same 
<*  liegeance  as  the  other  inheritors  aforesaid  in  time  to  come.''  And 
notwithstandiog  what  has  been  said  by  plaintiff's  counsel,  I  can- 
not conceive  that  the  Legislature  in  passing  that  act  meant  to  stop 
short  in  conferring  the  right  of  inheritance  merely  on  such  diil- 
dren,  but  that  they  intended  to  confer  on  them  all  the  rights  of 
natural-bom  subjects.    If  we  were  now  called  upon  for  the  firs^ 
time  to  put  a  construction  on  the  words  of  this  statute^  I  shook^ 
not  think  that  they  ought  to  be  extended  further  than  the  natnr^I 
import  of  the  words,  but  that  in  order  to  be  entitled  to  the  prim-- 
leges  and  benefits  of  that  act,  the  children  must  be  bom  of  oat- 
tural-bora  parents,  both  fiuher  and  mother,  within  the  fiuthsiMl 
ice  (tf  the  king.  But  it  is  said  that  passages  are  to  be  fooMl 
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in  several  books  of  authority,  to  prove  that  and  is  to  be  taken  to       179I. 
be  disjuDCtive,    and   that  the  words   of  the  statute  are  satis-     _ 

''  Doe  dem. 

£ed  \{ either  the  father  or  mother  be  a  natural-bom  subject;  and     Dukoure 
that  if  the  &ther  be  a  natural-born  subject,  the  issue  may  inherit       j^nis! 
to  him,  and  vice  versaj  in  the  case  of  the  mother.     But  I  do  not 
find  that  escplicitly  stated  any  where  but  in  Bacon^s  Abridgement, 
which  refers  to  several  awthorities  in  the  margin,  but  which,  taken 
together,  do  not  fairly  make  out  that  proposition :  but  even  if 
they  did,  I  should  think  that  the  opinion  of  Lord  Hale  in  Colling^ 
wood  V.  Pace,  in  VentHs^  would  have  shaken,  and  indeed  over- 
turned them;  and  that  opinion  has  always  been  deemed  of  great 
authority.     But  I  do  not  think  that  we  are  driven  to  the  neces« 
sity  of  opposing  the  opinion  of  Lord  Hale  to  the  other  cases,  and 
of  deciding  upon  either ;  because,  considering  the  series  of  acts  of 
parliament  which  have  been  passed  since  that  time,  7  An,  c.  5. 
10  An.  c,  5.  and  4  Geo.  2.  c.  21.  we  are  in  possession  of  a  par- 
liamentary exposition  of  this  law.     The  first  of  those  was  of  very 
extensive  consequence,  because  it  extended  the  benefits  of  na- 
turalization to  all  foreign  Protestants ;  which  having  created  some 
ferment  in  the  kingdom  was  repealed  in  part,  by  the  10  An.  c.  5. 
reserving  however  that  part  of  the  act  which  respects  the  children 
of  natural-born  subjects  born  out  of  the  King's  allegiance;  and 
it  was  supposed  that  the  privileges  of  naturalization  were  ex- 
tttided  by  these  two  acts  to  children  bom  out  of  the  king's  alle-» 
giaace,  if  either  the  fiither  of  mother  were  a  natural-born  sub- 
ject*   This  subject  came  again  before  the  Legislature  for  their 
consideration  in  the  reign  of  George  the  Second ;  when  they 
passed  the  4  Geo.  2.  c.  21.  which,  without  the  authority '- l^f  any  . 
decided  case,  has  closed  the  question,  as  a  parliamentary  deicUra* 
tion  of  the  law.  That  statute,  after  reciting  that  doubts  had  arisen 
upon  the  construction  of  the  7  An.  declares  and  enacts.  That  ^'  all 
*'  children  bom  out  of  the  licgeance  of  the  crown  of  Great  Bri^ 
^'  tainj  vrhoaejathers  are  natural-born  subjects,  shall  be  declared 
*'  to  be  natural-born  subjects,"  4*c.    The  consideration  of  this 
object  was  also  again  taken  up  in  parliament  in  1 S  Geo.  S.  c.  21 . ; 
^<uch  extends  the  same  privileges  to  grandchildren,  but  still 
^^nes  them  to  the  paternal  line.     Therefore  upon  the  whole, 
^^out  considering  what  would  be  the  construction  of  the  stat* 
^  ^dL,S.  taken  by  itself,  or  resorting  to  the  authority  of  Colling^ 
^^^  V.  Pace,  as  contradicting  (if  it  do  contradict)  the  other 
^'^  cited,  but  principally  relying  on  the  legislative  exposition 
^  law^  I  have  no  doubt  but  that  the  lessor  of  the  plaintiff, 

who 
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1791*       who  was  bom  in  foreign  parts,  and  of  a  foreign  father,  does  not 
derive  inheritable  blood  in  this  kingdom.     And  this  would  be 


DuBouKK     sufficient  for  the  determination  of  this  case. 
foNi't.  ®"^  ^"  ^^^  other  question,  which  is  of  infinitely  greater  im- 

portance, inasmuch  as  it  respects  an  infinitely  greater  number  of 
cases,  it  is  not  fit  that  we  should  be  silent,  lest  our  silence  should 
be  deemed  an  acquiescence  with  the  plaintiff's  argument.    I  con- 
fess I  never  heard  it  doubted  till  the  discussion  of  this  case^  whe- 
ther, when  any  of  the  statutes  of  limitations  had  begun  to  ran,  a 
subsequent  disability  would  stop  their  running.     If  the  disability 
would  have  such  an  operation  on  the  construction  of  one  of  those 
statutes,  it  would  also  on  the  others.     I  am  very  clearly  of  opinion 
on  the  words  of  the  statute  of  fines,  on  the  uniform  construction 
of  all  the  statutes  of  limitations  down  to  the  present  moment, 
and  on  the  generally  received  opinion  of  the  profession  on  the 
subject,  that  this  question  ought  not  now  to  be  disturbed, 
would  be  mischievous  to  refine,  and  to  make  nice  distinctioi 
between  the  cases  of  voluntary  and  involuntary  disabilities;  bur:, 
in  both  cases  when  the  disability  is  once  removed,  the  time 
gins  to  run. 

AsHHURST,  J. — I  am  clearly  of  opinion  against  the  lessor 
the  plaintiff,  on  both  points.     By  the  circumstance  of  his  brii 
bom  out  of  the  king's  li^eance  he  is  pritnd  facie  an  alien :  and        .  i 
he  have  any  inheritable  blood,  it  must  be  under  the  S5  Ed.  S. 

Now  if  there  had  been  no  decision  upon  that  act,  I  should  ha ve 

thought  that  no  difficulty  whatever  could  have  been  raised  u] 
it,  the  words  being  so  perfectly  clear.    It  says,  that  persons 
fathers  and  mothers  are  within  the  king*s  allegiance,  shall  be  en- 
titled to  inherit ;  and  here  it  is  expressly  stated  that  the  fiuhec*  of 
the  lessor  of  the  plaintiff  was  not  of  that  description.     Th^src 
certainly  is  some  confijsion  in  the  cases  upon  this  subject:  boC  it 
is  to  be  observed  that  the  authorities  cited  in  Bac  Abr.  do  *BC>t 
warrant  tlie  proposition  there  laid  down ;  and  the  case  dtCoUiniS'' 
noaod  V,  Pace  is  the  other  way.     But  the  legislative  exposiri^^** 
of  the  statute  puts  the  matter  out  of  all  doubt.   On  the  other  pd*^^ 
I  also  concur  with  my  Lord.     Our  decision  is  warranted  by  tbe 
uniform  construction  which  has  been  put  upon  this  statute;  aKsd 
a  contrary  determination  would  be  productive  of  all  dipse  mi^ 
chievous  consequences  which  the  different  statutes  of  limitation'* 
intended  to  prevent.     If  the  disability  be  once  removed,  ihetk^^ 
must  continue  to  run  notwithstanding  any  subsequent  disability' 
either  voluntary  or  involuntary;  and  even  if  diere  were  ut^S 
distinction  between  the  two  kinds  of  disabili^^  the  present  ^ 

agaio^' 

J 
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against  the  plaintiff;  for  the  imprisonm^t  fbr  debt  was  in  con-       1791. 

sequence  of  his  own  voluntary  act. ~~ 

GrosE)  J.  (a). — As  both  these  questions  are  of  great  import-  DuRouaa, 
ance,  and  as  I  have  not  the  least  doubt  upon  either,  I  think  it  jo^^ 
right  to  declare  my  opinion  upon  them.  The  first  point  is  clear- 
ly with  the  defisndant  upon  the  words  of  the  25  Ed.  S.  upon  the 
decided  cases,  and  upon  the  parliamentary  exposition  of  the 
law  in  the  other  statutes,  which  were  made  in  pari  tnaterid. 
Nothing  can  be  more  explicit  than  the  words  of  the  25  Ed.  S. 
The  natural  and, grammatical  import  of  the  words  ^<  fathers 
and  mothers"  is  in  the  copulative^  and  not  in  the  disjunctive.  A 
great  deal  of  observation  too  arises  on  the  latter  part  of  the  clause, 
which  says,  <^  So  always  that  the  mothers  of  such  children  do 
*^  pass  the  sea  by  the  licence  and  wills  of  their  husbands ;"  and 
shews  that  the  statute  was  never  meant  to  extend  to  a  case  like 
the  present  But  it  is  not  necessary  to  resort  to  that  part,  for 
the  other  words  are  sufficiently  clear.  But  cases  have  been  cited 
to  prove  that  the  words  in  this  statute  may  be  taken  in  the  dis- 
jnnctive.  Now,  whatever  my  own  opinion  might  be  upon  this 
point,  if  that  proposition  had  been  clearly  established  by  the 
authorities,  I  should  have  held  myself  bound  by  them.  But 
with  respect  to  Bacon  v.  Bacon^  the  ground  there  was,  that 
the  &ther  was  an  English  merchant,  and  the  mother  sub  poles- 
tote  xnri^  and  therefore  under  the  allegiance  of  our  king :  but 
not  a  syllable  is  there  mentioned  that  ^'  and''  in  the  statute  should 
be  construed  "  or."  It  is  true,  indeed,  that  in  the  report  in  Lit" 
tleton  it  is  said,  that  many  of  tlie  Judges  thought  that  it  was  to 
be  taken  in  the  disjunctive.  But  the  note  at  the  end  of  that  case, 
which  I  referred  to,  satisfies  my  mind  that  the  Court  had  no  idea 
that  the  statute  ought  to  be  so  construed.  The  authority  of 
Ix>rd  Hale  in  Ventris  is  also  clear  and  decisive;  and  that  is  the 
opinion  of  one  of  the  most  able  lawyers  that  ever  sat  in  Westmin- 
HM.  Besides  this,  there  is  also  the  opinion  of  Mr.  J.  £^c^- 
which  is  deserving  of  great  attention ;  for  in  commenting 
^ipon  tliis  statute,  he  says,  ^<  that  all  children  bom  abroad,  pro-* 
^  vided  both  (which  is  printed  in  Italics)  their  parents  were  at  the 
^  time  of  the  birth  in  allegiance  to  the  king,  may  inherit,"  &c. 
Then  consider  what  has  been  the  parliamentary  exposition  of  the 
word  and.  By  the  stat.  11  &  12  fT.  3.  c.  6.  which  was  passed  to 
enable  natnral-born  subjects  to  inherit  the  estates  of  their  an- 
cestors, notwithstanding  Uieir  parents  were  aliens,  it  is  enacted, 

(i^  Mr.Jmticc  MMr  wai  ttltlnsibrthe  Loid  Gkantelhr. 

That 
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1791.       That  all  natural-bom  subjects  may  inhent,  &c.   although  the 
■    father  and  mother,  or  fathers  or  mothers,  or  other  ancestors, 

Doe  dem. 

.  DuRouKi  &C.  through  whom  they  derive  then:  title  or  pedigree,,  be  bom 
joNiuu  ^^^  ^^  ^^^  king's  alliance.  Now  we  must  suppose  that  the  Le« 
gislature,  when  diey  passed  this  statute^  knew  what  was  contain- 
ed in  the  25  Ed.  3. ;  and  if  they  had  been  of  opinion  that  and  in 
that  act  meant  or,  they  would  not  have  made  a  difference  be- 
tween the  two  words  in  this  statute.  I  also  entirely  agre^  with 
the  observations  which  have  been  already  made  by  the  Court 
on  the  statutes  of  Ann.  and  of  Geo.  %  as  farther  iUantratiog 
this  subject.  I  have  as  little  doubt  on  the  other  point  rdiatiTe 
to  the  fine.  The  words  of  the  statute  are  clear  in  themsdvea; 
and  there  is  a  passage  in  Skep.  Touchst.  SO.  which  is  decishre 
of  the  question.  It  is  there  said,  "  If  they  be  in  En^and 
<^  at  the  time  of  levying  the  fine,  and  after  go  beyond  the  seas, 
^^  and  suffer  the  five  years  after  the  proclamations  to  passy— in 
^^  this  case  they  shall  have  no  longer  time,  except  they  be  sent 
^^  in  the  king's  service  and  by  his  commandment.^^  But  here  I 
consider  the  lessor  of  the  plaintiff  as  hav^  brought  this  diaa* 
bility  on  himself. 

Judgment  for  the  defendant. 


June  30th. 


CoppELL  against  Smith. 


Aram  of  mo-      OHEPHERD  shewed  cause  against  a  mle  for  an  attachment 
be  (mid  by  ^.  to        against  the  plaintiff  for  non-payment  of  a  sum  of  monqr 
ter't^o^tfteiT^    pursuant  to  the  Master's  allocatur. 
cannot  be  at-  A  Judire's  Order  had  been  made  to  tax  the  attomeVs  bill  for 

tached  in  A*t        ,         _    .     .^  i      i  •  t         i  .  i 

hands  by  pro-  uie  plaintiff,  on  the  latters  undertaking  to  pay  what  should  i^ 
^irt  court  P^^  ^^  ^  ^"^*  "^^^  Master's  allocatur  amounted  to  9i6L  ;  fer 
in  an  action        non-pavment  of  which  this  rule  had  been  obtained.     Tlie  caste 

apinsc^.  ^  ^  ~;  ~ 

[3  East, syy,  'shewn  was,  that  after  the  Master's  allocatur  and  before  any  de- 
^^  '-'  mand  made  on  the  plaintiff  by  his  attorney,  an  attachment  had 
issued  out  of  the  sheriff's  court  against  the  plaintifi^  who  lived  in 
the  city  of  2x>m2{m,  in  an  action  brought  by  a  third  perscmagpinst 
the  attorney,  attaching  this  debt  in  the  hands  of  the  plaintiff  aa 
garnishee;  and  the  question  was,  Whether  a  debt  of  this  sort 
could  be  attached  by  process  out  of  the  sheriff^s  Court? 

The  Court  (stopping  Lawes^  contrd)  were  clearly  of  opinioii. 
that  it  could  not,  for  this  was  ajudicial  act;  and  BuUer^  J.  ^ud^ 
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that  it  had  even  been  held  that  money  awarded  under  a  rule  of 
Court  could  not  be  attached  (a). 

Rule  absolute. 

(a)  Grdat  r.  Hawdimg,  H,  f  Geo.  3.  B.  R. 

This  caoie  was  referred  by  virtue  of  an  order  of  HuiprUii  to  an  arbitrator,  who  awarded 
a  certain  sum  of  money  to  be  paid  by  the  defendant  to  the  plaintiff  on  a  certain  day;  and, 
at  the  day,  some  of  the  creditors  of  the  plaintiff  attached  thie  debt  in  the  defendant's  hands, 
according  to  the  custom  of  the  city  of  LmJm;  and  he  paid  the  money  to  the  creditors^— 
And  now  the  question  wat.  Whether  the  City  process  of  attachment  could  issue,  when  the 
cause  was,  in  fiict,  depending  in  this  Court  ?  for  the  rule  of  M  ^ut  being  made'  a  rule  of 
this  Court,  it  must  be  conadered  as  a  sum  of  money  ordered  to  be  paid  by  the  Court. 

For  the  defendant,  it  was  insisted,  that  if  the  plaintiff  wished  to  prevent  the  defendant's 
paying  the  money  on  the  atuchment,  he  should  have  litigated  it  in  the  court  of  Lmdm^ 
and  not  co^e  upon  the  defendant  now  to  pay  him  the  money  awarded,  after  he  had  really 
and  im&fdt  paid  it  to  the  creditors  of  the  plaintiff  The  practice  in  the  city  is,  that  the 
creator  brings  an  action  against  the  debtor,  and  then  attaches  the  goods  in  the  hands  of  the 
garnishee;  and  if  the  defendant  will  put  in  sufficient  bail  to  secure  the  plaintiff,  then  tht 
garnishee  goes  free:  but  the  garnishee  can  do  nothing  himself;  and  unless  the  dffrndant 
defend  him,  judgment  must  go  against  him.  And,  therefore,  this  Court  will  never  sufier 
the  defendant,  below,  to  lie  by  at  the  time  till  the  garnishee  has  been  compelled  by  the 
dry  process  to  pay  the  money  to  the  creditor,  and  then  permit  him  to  come  here  for  an 
attachment  fior  not  paying  the  money  to  him. 

Jx>rd  MANsriELD,  Ch.  J.— I  think  the  proceedings  in  the  City  court  are  erroneous; 
and  the  defendant  cannot  be  allowed  any  thing  in  respect  of  the  sums  paid  upon  the  City 
process ;  but  he  must  pay  the  whole  to  the  plaintifl^  without  prejudice  to  his  recovering 
the  money  back  again  from  the  persons  to  whom  he  has  paid  it. 


SIS 
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Ball  against  Dunsterville  and  Another. 


Jimt  3(Xh. 


nnmS  was  an  action  on  a  bill  of  sale;  and  the  declaration  if  A.  aecute  m 
■*•  stated,  that  by  a  certain  biU  of  sale  made  by  the  defend-  ^l^'^^^ 
ants,  sealed  with  the  seal  of  one  of  them  for  and  on  behalf  of  ^J  **  authority 

of  his  partner 

nimself  and  the  other,  and  by  the  authority  of  the  other,  S;c.  andinhispre- 
Plea,  Non  est  factum.    At  the  trial  at  the  last  Exeter  Assizes  be-  gooTeiecudoo, 
<>re  Perryih  B.  it  was  proved  that  one  of  the  defendants,  in  the  ^^^^ 
P^'^sence  of  the  other  and  by  his  authoHty,  executed  the  instru-  [7 1**  R*  soy. 

^^!ii{  for  them  both,  they  being  partners  in  this  transaction;  but  4  £i^.'aaa] 

t>i< 


was  but  one  seal;  and  it  did  not  appear  that  he  had  put 

^^  seal  twice  upon  the  wax.     It  was  objected  on  the  part  of  the 

^^C^dants:  that  the  instrument  was  not  properly  executed,  for 

^^4  they  (not  being  a  corporation)  could  not  have  a  common 

/*^;  that  the  execution  by  one  could  not  operate  as  an  execu- 

^^^  by  both,  even  though  they  both  consented;  and  that  the 

T^thority  given  by  one  to  the  other  to  execute  a  deed,  should 

^^  have  been  conferred  by  deed.    The  learned  Judge  over- 

ruVedl 
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Ball 

DUNITKR- 

TILLE  and 
Another. 


ruled  the  objectioD,  and  the  plaintiff  obtained  a  rerdict;  to  tet 
aside  which  a  rule  wa&  obtained  in  the  last  term. 

Bearcrofi  and  Lawrence^  Serjt  now  shewed  cause ;  and  relied 
upon  Lord  L/welac^^  case  (a);  where  it  was  said,  That  "  if  one 
^<  of  the  officers  of  the  forest  put  one  seal  to  the  rolls  by  assent 
<^  of  all  the  verderers,  and  other  officers,  it  is  as  good  as  if  every 
<^  one  had  put  his  several  seal;  as  in  case  divers  men  enter  into 
*^  an  obligation,  ^d  they  all  consent,  and  set  but  one  seal  to 
**  it,  it  is  a  good  obligation  of  them  alL^  And  they  observed 
that  this  was  a  stronger  case,  because  this  instrument  was  exe- 
cuted by  one  ddendant  in  the  presence  of  the  other.  But  even 
if  it  were  necessary  that  the  one  who  did  execute  should  have 
affixed  the  seal  twice  to  the  wax  in  order  to  execute  for  himself 
and  his  partner,  it  did  not  appear  negatively  that  it  was  not  done 
in  this  case. 

BcweTj  Rookej  Seijt.  and  Gibbsy  contra^  said.  That  though 
the  defendant,  who  executed  the  deed,  might  have  executed  for 
himself  and  his  partner,  by  putting  the  seal  on  the  same  wax» 
yet  that  he  should  actually  have  executed  it  twice ;  first  for  the^s 
one  and  then  for  the  other;  whereas  here,  he  had  only  executed — 
and  delivered  it  once,  which  could  not  be  taken  to  b6  the 
tion  of  both.     But 

The  Court  were  clearly  of  opinion  that  there  was  no  groun 
for  the  objection ;  that  no  particular  modie  of  delivery  was  neces 
sary,  for  that  it  was  sufficient  if  the  party  executing  a  deec^ 
treated  it  as  his  own.     And  they  relied  principally  on  this  d 
having  been  executed  by  one  defendant  for  himself  and  theoth 
in  the  presence  of  that  other. 

Rule  discharged. 

(tf)  Sir  ;r.  Junes^  a68. 


Jtn*  30Ui. 

Proof  that  the 
defendant  agreed 
to  sell  so  many 
bushels  of  com 
mu^rdiifg  to  a 
pmrtiailar  mem-' 
smre^  will  not 
support  an  alle- 
ptioninadccla- 
ratioo  to  sell  so 
many  imsMsi 
bccavM  ^  hiM»i 


HocKiN  against  Cooke. 

npHE  deckration  in  this  case  alleged.  That,  in  consideratJi 
that  the  plaintiiF  at  the  defendant's  request  had  nnd^ 
taken  to  purchase  of  the  defendant,  a  large  quantity,  to 
400  bushels  of  oats,  according  to  a  certain  sample  thereof  tlx- 
and  there  produced  by  the  defendant  to  the  plaintifl^  at 
after  the  rate  of  \s.  6d.  per  bu&hel  thereof,  the  defendant  and^^* 

•  

*  wtchoot  any  other  c^anatiOBi  meun  a  biahd  by  statute  meaaim.  [Poiu  7 J0«  6  T.  R*3l'*<' 
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took  to  sell  and  deliver  to  the  plaintiff,  igc.  and  then  stated  the       1791* 
breadi  for  non-delivery.     At  the  trial,  on  the  general  issue^  at 


the  last  Easter  Assizes  before  Perryn^  B.  it  was  proved  that  the  4«'«** 
contract  was  for  so  many  bushels,  according  to  the  HarOand  ^^^^ 
Quay  measure,  which  contains  8^  gallons  to  the  bushel;  on 
which  it  was  objected  that  the  contract  proved  varied  from  that 
declared  on ;  for  that  a  bushel,  without  any  other  explanation, 
means  a  bushel  by  the  Winchester  measure;  because  the  12  Hen^ 
7.  c.  5*  enacts,  that  a  bushel  shall  contain  8  gallons ;  and  it  is 
enacted  by  the  22  Car.  2.  c.  8.  that  no  person  shall  sell  corn  by 
any  other  bushel  than  that  called  the  Winchester  measure,  con- 
taining 8  gallons,  under  a  penalty  of  40^.  The  learned  Judge 
suffered  the  cause  to  proceed,  reserving  liberty  to  the  defendant's 
counsel  to  move  to  enter  a  nonsuit,  in  case  the  Court  should  be 
of  opinion  that  the  objection  was  well  founded.  The  plaintiff 
obtained  a  verdict;  and  in  the  last  term  a  rule  was  given  to 
shew  cause  why  the  verdict  should  not  be  set  aside,  and  a  non- 
snit  entered. 

Rooke^  Serjt.  and  Gibbsy  now  shewed  cause;  saying,  that  the 
bushel  mentioned  in  the  declaration  might  be  implied  to  a  cus- 
tomary bushel  in  the  country,  as  used  in  opposition  to  a  statute 
boaheL   In  6  Co.  67.  a.  the  Court  said,  ^^  It  was  adjudged  in  Sir 
^*  John  Brtyn^^  case,  in  the  beginning  of  the  reign  of  Queen  Eli" 
^*  zaiethf  that  in  a  common  recovery,  which  is  had  by  agreement 
^^  and  consent  of  the  parties,  of  acres  of  land,  they  shall  be  ac- 
^*  counted  according  to  the  customary  and  usual  measure  of  the 
^*  country,  and  not  according  to  the  statute  de  terris  mensuran" 
^^  dis.  S3  Ed.  1.  So  it  is  agreed  in  47  iS.  3.  18.  a.  that  if  a  man 
*^  bargain  and  sell  so  many  acres  of  wood,  it  shall  be  measured 
^*  according  to  the  usage  of  the  country,  ss.  according  to  20  fieet  - 
^<  to  the  rod,  and  not  according  to  the  said  act,  for  consueiudo 
^*  i€)ci  est  observandaJ*  And  yet  it  might  have  been  contended  in 
Pilose  cases  that  acreSf  without  any  farther  explanation,  must  ne- 
^^essarily  have  meant  statute  acres.   So  by  different  statutes,  Hag. 
€:Jkari.  c.  25.  14  Ed,  3.  st.  I.  c.  12.  and  27  Ed.  3.  c.  10.  it  is 
enacted,  that  there  shall  be  only  one  weight  throughout  the  king- 
dom ;  and  yet  Lord  Coke  observes  (a)  that  there  are  two  weights 
Notwithstanding  these  statutes;  and  in  his  comment  on  Mag, 
Xikart.  says  (*),  "  And  this  [speaking  of  there  being  only  one 
•*  weight  and  one  measure]  hath  often  by  authority  of  parlia- 

<^  ment 


HoCKIII 
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1791.  '*  ment  been  enacted  but  never  c6uld  be  effected.''  This  case  is 
extremely  different  from  that  of  Noble  v.  Darnell  {a\  for  that  on- 
ly decided  that  a  custom  to  compel  persons  in  a  particular  town 
to  sell  butter,  of  more  than  16  ounc^  to  the  pound,  was  bad*  But 
The  Court  (stopping  Lamrancej  Seijt  and  Burroughs  who  were 
to  have  argued  in  support  of  the  rule)  said,  that  the  question  was 
not  whether  these  parties  might  not  have  contracted  finr  the 
sale  of  com  by  a  customary  measure,  differing  from  the  statute 
measure,  but  Whether  there  was  not  a  variance  between  the  con- 
tract proved  and  that  alleged  in  the  declaration?  Of  which  Uttey 
said  no  doubt  could  be  entertained ;  for  that  a  bushel,  taken  by 
itself,  and  without  reference  to  any  custom,  or  particular  agree- 
ment, meant  a  statute  bushel. 

Rule  absolute. 

(a)  Ante,  3  toL  171. 


^^^'  BoNAFOUS  against  Schgole. 

Aperiooiiicus-  jyEARCROFT  obtained  a  rule  to  shew  cause  why  the  de- 
attiehmentf^  tainer  against  the  prisoner  should  not  be  set  aside,  because 

aoo^jment  of  ^^en  it  was  lodged  against  him  he  was  in  custody  on  an  attadb- 
charsedwith  an  ment  for  non-payment  of  costs,  which  was  (it  was  said)  a  crimi- 
adifferentaoion.  ^^  proceeding.  And  it  was  contended  that  a  plaintiff  in  a  dvil 
I'^'fc  p  ^  6  ^^^^  could  not  change  the  custody  of  the  defendant  under  a 
fo^  909.]        criminal  charge  without  leave  of  the  Court,  or  an  order  by  one 

of  the  Judges.    Fost.  61.  AUgood  v.  Howard^  Co,  PraeL  87* 
and  Pepper  v.  Bawden^  ib.  31. 

Bower  shewed  cause  on  the  general  ground,  and  fJso  on  an 
affidavit,  which  stated  that  the  defendant  was  in  custody  under 
civil  process  in  another  action  when  he  was  charged  with  the 
attachment.  And,  as  to  the  general  ground,  he  said  that  the 
authorities  cited  were  not  applicable  to  the  present ;  those  in  Qk 
Pract.  being  cases  where  the  defendant  was  charged  with  a  de» 
claration,  whereas  this  was  an  execution.  And  as  to  the  case 
in  Post,  the  party  was  attainted,  and  it  was  contended  that  such 
a  person  was  civiliter  mortuus;  and  there  too  the  party  was 
charged  with  leave  of  the  Lord  Chief  Justice.     But 

The  Court  were  clearly  of  opinion  that  the  application  oonld 
not  be  supported.  That  in  the  first  place  an  answer  in 
point  of  fact  had  been  given  to  it,  that  the  defendant  was  in 
custody  in  a  civil  suit  at  the  time  when  he  was  charged  with 

the 


Schools. 
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the  attachment :  and,  secondly.  That  the  rule,  on  which  the  mo-       1 791* 
tion  was  grounded,  did  not  apply  to  this  case.    The  foundation     ^^^^^^^ 
of  the  rule  is,  that  a  prisoner  who  is  in  custody  at  the  suit  of  the        agahst 
Icing,  cannot  be  charged  with  civil  process  without  leave  of  the 
Court  or  one  of  the  Judges;  but  this  defendant  was  only  in 
custody  on  an  attachment  for  non-pajnnent  of  costs ;  which,  in 
whatever  light  it  may  have  been  considered  when  the  cases  cited 
from  Co*  Pract.  were  determined,  has  of  late  years  been  deem- 
ed to  be  only  a  civil  execution;  so  much  so,  that  a  person 
enlarged  in  custody  on  such  an  attachment  is  entitled  to  be  dis- 
eharged  under  the  lords'  act  (a).    And  they 

Discharged  the  rule. 

(a)  C««p/.  Z36.    See  also  R.  v.  Mytrty  ante,  z  voL  iAS, 


Chorley,  M.  D.  against  Bolcot,  Executor.  TbmrdMy, 

^■^HE  plaintiff,  who  was  a  physician,  living  at  Doncaster^  A  phyiiciaii  can- 
brought  this  action  for  fees,  for  attending  for  a  considerable  not»«wuinaB 
^ime  on  the  defendant's  testator,  who  lived  at  some  little  distance  feet. 
^xoxa  the  town ;  and  the  evidence  was,  that  at  Doncaster  and  its 
^neighbourhood  there  was  no  certain  rule  about  fees;  but  the  995. »»' 
^^eral  practice  was  for  a  physician  to  receive  two  guineas  a^  ^^^i^^^K^ 
^^veek  for  his  attendance.     The  plaintiff  obtained  a  verdict  at  the 
last  Assizes  at  York :  to  set  aside  which,' 

Wood  obtained  a  rule  nisi  last  term,  on  the  ground  that  no 
taction  lay  for  a  physician's  fees  any  more  than  for  a  barrister's. 
dockeUy  Serjt.  and  Chambrey  now  shewed  cause;  observing, 
^liat  though  this  point  had  been  ruled  several  times  at  ntsiprius 
^^gainst  such  a  claim,  yet  it  had  never  been  solemnly  decided ; 
was  there  any  authority  in  the  books  for  putting  the  claim 
f  a  physician's  fees  upon  the  same  footing  as  those  of  a  barrister.  ^. 
the  latter  case  it  might  originally  have  been  proper  that  no 
'^Kniptation  should  be  held  out  to  countenance  injustice:  but  in 
former  it  would  be  equally  impolitic  that  those  who  are  fre- 
uently  put  to  expense  in  attending  patients  at  a  distance,  and 
>^ho  are  liable  to  make  reparation  to  those  who  may  suffer  by 
want  of  skill,  should  not  be  certain  of  a  just  and  honour- 
ible  reward.  The  regulation  with  regard  to  barristers  is  founded 
grounds  of  public  policy,  as  appears  by  the  passage  in  Tacitus^ 
which  Mr.  J.  Blackstone  (a)  refers;  but  they  are  totally  in- 

(a)  3  JBl.  (km»  a8. 9. 

applicable 
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1791.     '  applicable  to  the  cose  of  physicians ;  and  in  that  very  passage  in 
■  Taciius  it  is  taken  for  granted  that  the  latter  were  entitled  to  a 

sgaitut       remoneration,  because  their  situation  was  dissimilar  to  that  of 
BoLcoT.      advocates;  besides,  in  this  case  there  is  an  additional  reason 
why  the  plaintiff  should  recover,  as  there  is  understood  to  be  a 
general  stipulated  acknowledgement  for  a  physician's  attend- 
ance at  the  place  where  this  transaction  arose. 

Lord  Kenton,  Ch.  J. — I  remember  a  learned  controversy 
some  years  ago  as  to  what  description  of  persons  were  intended 
by  the  Medici  at  Rome}  and  it  seemed  to  have  been  dearly 
established  by  Dr.  Meadj  that  by  those  were  not  meant  physi- 
cians, but  an  inferior  degree  amongst  the  professors  of  that  art, 
such  as  answer  rather  to  the  description  of  surgeons  amongst 
us ;  but  at  all  events  it  has  been  understood  in  this  country  that 
the  fees  of  a  physician  are  honorary,  and  not  demandable  of 
right ;  and  it  is.  much  more  for  the  credit  and  rank  of  that  ho- 
nourable body,  and  perhaps  for  their  benefit  also,  that  they 
should  be  so  considered.  It  never  was  yet  heard  of  that  it  was  ne- 
cessary  to  take  a  receipt  upon  such  an'  occasion ;  and  I  much 
doubt  whether  they  tliemselves  would  not  altogether  daim 
such  a  right  as  would  place  them  upon  a  less  respectable  foot- 
ing in  society  than  that  which  they  at  present  hold. 

Per  Curiam^  Rule  absolute. 


j«ir3oSl  Cheetham  Qgainst  Hampson. 

Antctiononthe  nPHIS  was  an  action  on  the  case  against  the  defendant,  who 

cate  for  oot  re-      X  i^^i.     i»       /•  .   .  i      *.  -> 

pairiog  fences,  was  owncr  ot  the  tee,  tor  not  repairmg  the  fences  of  a  cloe^ 

i^^J^^  whereby  the  pkinUff  was  damaged,  &c-     At  the  trial  bdbre 
ed,  CM  oiJy  be    Thomsony  R  at  the  last  assizes  for  Lancaster,  it  appeared  that 

Diaintained  ^  ^^ 

apinsttheoccu-  another  person  was  tenant  in  possession  under  the  defisodant ; 

JgibiTth^^*      whereupon  it  was  objected  that  the  action  did  not  lie  againat 

f^°wh^^if n      ^®  present  defendant.    The  learned  Judge  would  not  nonsvif 

in  possession,     the  plaintiff,  and  a  verdict  was  taken  for  him ;  but  be  gjKwm 

350-J  i^^yQ  ^Q  tijg  defendant's  counsd  to  move  the  Court  to  set  that 

verdict  aside  and  to  enter  a  nonsuit,  if  they  shoold  be  of  opiaioin 

that  the  objection  was  well  founded.    A  rule  nisi  having  been 

obtained  for  that  purpose  last  term, 

Lmw  now  shewed  cause  against  it ;  contending,  thai  from  all 
the  old  authorities  it  appeared  that  the  burthen  of  repm  lay 
upon  the  owner  of  the  fee ;  and  that  the  cases  which  shew  that 
the  occupier  also  is  liable^  only  prove  that  the  same  burthen 

^  may 
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may  be  extended  to  him,  but  do  not  shew  that  the  party  injured       1791. 
by  the  n^lcct  to  repair  may  not  elect  to  take  his  remedy  against 


CuEtTHAlC 


either.    Nor  is  any  hardship^  thereby  imposed  upon  the  owner ;        ^^ahd 
for  if  by  his  agreement  with  his  tenant  he  has  reserved  to  him-     Hampsok. 
self  the  burthen  of  repairing,  it  is  but  just  that  he  should  suf- 
fer for  his  own  neglect ;  and  if  he  has  not,  he  has  his  remedy 
over  against  his  tenant,  who  must  be  better  known  to  him  than 
to  a  stranger.     The  first  instance  to  be  found  of  an  action  of 
this  kind  brought  against  the  occupier  is  that  of  Star  against 
Rookesby  (a),  where  the  prescription  was,  that  the  tenants  and 
occtqpiers  of  the  close  had  repaired,  &c«     There  the  Court  said, 
"  That  by  the  word   tenentesy  which  is  construed  tenants,  is 
"  meant  the  emmers  of  the  Jee-simple ;  and  by  occupatores  those 
*•  who  come  in  under  them ;  and  that  it  is  sufficient  [which  re- 
buts the  idea  of  its  being  necessary]  for  the  plaintiff  to  charge 
'^  the  tetientes  et  occupatores^  because  it  is  impossible  that  he 
'^  who  is  a  stranger  should  be  able  to  know  and  set  forth  their 
•^  particular  estates,**  &c. ;    "  but,"  say   they,  "  the  prescrip- 
^^  tion  is  annexed  to  the  tenentes,  u  e.  tenants  of  the  fee;"  and 
in  Ttosemell  v.  Prior  (6),  an  action  on  the  case  was  maintained 
against  the  owner,  who  was  not  in  possession,  for  a  nuisance 
in  making  an  erection  which  stopped  ancient  lights ;  and  the 
Court  held  that  the  action  lay  either  against  him  or  the  tenant 
in  possession  at  the  plaintiff's  election.     Again,  in  Holback  v. 
Warner  (c\  two  Judges  against  one  held  the  declaration  in  an 
action  on  the  case  for  not  repairing  to  be  bad,  because  the  pre- 
scription laid  was,  that  omnes  possessores  of  such  a  close  were 
bound  to  repair,  &c. ;  and  the  very  objection  was  because  the 
prescription  ought  to  have  been  laid  in  a  tenant  of  the  freehold, 
or  in  him  who  had  the  inheritance ;  for  that  terrarum  tenentes 
in  the  old  entries  mean  the  owners  of  the  fee;  and  the  common 
torm  of  declaring  is  against  the  tenants  and  occupiers. 
Cockelly  Serjt.  contra^  was  stopped  by  the  Court. 
Lord  Kenyon,   Ch.  J. — It  is  clear  that  this  action  cannot  be 
supported  against  the  owner  of  the  inheritance,  when  it  is  in  the 
possession  of  another  person.    It  is  so  notoriously  the  duty  of  the 
actual  occupier  to  repair  the  fences,  and  so  little  the  duty  of  the  vid.  Pmh/^  r. 
landlord,  that,  without  any  agreement  to  that  e£Pect,  the  landlord  ^^"^TtTi** 
may  maintain  an  action  against  his  tenant  for  not  so  doing,  upon 
the  ground  of  the  injury  done  to  the  inheritance:  and  deplorable 
indeed  would  be  the  situation  of  landlords,  if  they  were  liable 

(«)  &4k  555.  (i)  SaU.  460.  (0  Cr9,  Jot,  665. 
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1791.       to  be  harassed  with  actions  for  the  culpable  n^lect  of  thdr 
— ""^""^    tenants. 

agauiii  AsHHURST,  J.  declared  himsclfof  the  same  opinion. 

BuLLER,  J. — With  respect  to  the  case  of  Rosewett  v.  Priory 
which  is  the  only  one  cited  of  an  action  of  a  similar  nature 
maintained  against  the  owner  but  of  possession!  it  is  very  distin- 
guishable from  the  present ;  for  there  the  owner  let  the  premises 
with  the  nuisance  complained  of,  which  had  been  before  erected 
upon  them.  That  therefore  was  a  misfeazance  of  which  he  him- 
self had  been  guilty;  and,  say  the  Court,  his  demise  affirmed 
the  continuance  of  the  nuisance,  and  therefore  might  be  said  to 
be  a  continuaticm  of  it  by  himself;  and  whatever  construction 
the  word  tenetUes  may  bear  in  the  old  entries  in  real  actions,  that 
will  not  efiect  the  present  question,  which  arises  on  a  possessory 
action  on  the  case  against  a  wrongdoer ;  and  the  simple  question 
is,  Whether  the  landlord  can  in  any  sense  be  called  a  wn»ig- 
doer,  because  of  the  neglect  of  his  tenant  to  repair?  The  in- 
stances of  such  actions  as  the  present  against  owners,  are  where 
the  ttnenies  and  occupatores  were  the  same;  but  the  acdcm  lies 
against  them  only  in  the  latter  capacity* 

Rule  absolute  {a). 


(«}  Vid.  2.  Ld.  Raym.  804.    Nty  93.    LaUh.  206.  and  ttider  r.  Smkht  tnte*  3  voL  766. 


JPrU^t  Master  and  Others  against  Miller. 

Ao  altentioB  of  ^T^HE  first  couut  in  this  declaration  was  in  the  usual  fomit  by 
cf  achanfe*  ^^  indorsees  of  a  bill  of  exchange  against  the  acceptor;  it 

J^^;^^^»«»*  stated  that  Peel  and  Co.  on  the  20th  of  March  1788,  drew  a  bill 
mrnent  would  for  974>2»  105.  on  the  defendant,  payable  three  months  after  date 
•voidt  the  in-  to  WtUcinson  and  Cooke^  who  indorsed  to  the  plaintifi.  The 
Mwdon'o^bt  •®^'*^  count  stated  the  bill  to  have  been  drawn  on  the  26th  of 
f^^?^  March*  There  were  also  four  other  counts:  for  money  paid, 
cvcnbyaninno-  laid  out,  and  expended;  money  lent  and  advanced;  money  had 
a^uaKuUnsi-  ^^  received ;  and  on  an  account  stated.    The  defendant  pleaded 


r?^*        .  the  general  issue ;  on  the  trial  of  which  a  special  verdict  was 

4  Hmd.  103.      found. 

tsSi.  9^]  It  stated,  that  Feel  and  Co.  on  the  26th  March  1 788,  drew  dieir 
bill  on  the  defendant,  payable  3  months  after  date  to  JVUUnton 
and  Cooke,  for  974/.  lOs,  <<  Which  said  bill  of  exchange^  made 
<<  by  the  said  Peel  and  Co.  as  the  same  hath  been  altered,  accepted^ 
<<  and  written  upon,  as  hereaflier  mentioned,  is  now  produced,  and 
*^  read  in  evidence  to  the  said  jurors,  and  is  now  eipressed  in  the 

•<  words 
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words  and  figares  following;    to  wit,    '^  June  2s'd,  974/.  105.       1791. 
<<  ManckesteTj  March  20,  1788.  Three  months  after  date  pay  to 


agt 
Ml] 
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<<  the  order  of  Messrs.  Wilkinson  and  Cooke^  974/.  105.  received,  a^aimt 
« as  advised,  Peel^  Yates,  and  Co.  To  Mr.  Cha.  Miller, 
«  C.  M.  fSd  June,  1788."  That  Peel  and  Co.  delivered  the 
said  bill  to  Wilkinson  and  Cooke,  which  the  defendant  after- 
wards, and  before  the  alteration  of  the  bill  hereinafter  men* 
tioned,  accepted.  That  Wilkinson  and  Cooke  afterwards  in- 
dorsed the  said  bill  to  the  plaintifis,  for  a  valuable  consi- 
deration before  that  time  given,  and  paid  by  them  to  Wil^ 
kinson  and  Cooke  for  the  same.  That  the  said  bill  of  exchan^re 
at  the  time  of  making  thereof,  and  at  the  time  of  the  accept- 
ance, and  when  it  came  to  the  hands  of  Wilkinson  and  Cooke 
as  aforesud,  bore  date  on  the  2$th  day  of  March  1788,  the  day 
of  making  the  same ;  and  that  after  it  so  came  to  and  whilst  it 
remained  in  the  hands  of  Wilkinson  and  Cooke,  the  said  date 
of  the  sakl  bill,  without  the  authority  or  privity  of  defendant, 
was  altered  by  some  person  or  persons  to  the  jurors  aforesaid 
unknown,  from  the  26th  day  of  March  1 788,  to  the  20th  day  of 
March  1788.  That  the  words  ^*June  2Sd,"  at  the  top  of  the 
fail],  were  there  inserted  to  mark  that  it  would  become  due  and 
payable  on  the  23d  of  June  next  after  the  date;  and  that  the  al- 
teration hereinbefore  mentioned,  and  the  blot  upon  the  date 
of  the  bill  of  exchange,  now  produced  and  read  in  evi- 
dence, were  on  the  bill  of  exchange  when  it  was  carried 
to  and  came  into  the  hands  and  possession  of  the  plaintiffs. 
That  the  bill  of  exchange  was  on  tlie  23d  of  Jwie,  and  also 
on  the  28th  of  Jime  1 788,  presented  to  the  defendant  for  pay- 
ment; on  each  of  which  days  respectively  he  refused  to  pay. 
The  verdict  aho  stated  that  the  bill  so  produced  to  the  jury 
and  read  in  evidence  was  the  same  bill  upon  which  the  plain- 
tifls  declared,  &c. 

This  case  was  argued  in  Hilary  1  erm  last  by  Wood  for  the 
plaintifls,  and  Mingay  for  the  defendant :  and  again  on  this  day 
by  ChanJfre  for  the  plaintifib;  and  Erskine  for  the  defendant. 

For  the  plaintiffi  it  was  contended,  that  they  were  entitled, 
MiritbstBnding  the  alteration  in  the  bill  of  exchange,  to  re- 
cover according  to  the  truth  of  the  case,  which  is  set  forth  in 
^  seaond  count  of  the  declaration,  namely,  upon  a  bill  dated 
^  Mdi  March;  which  the  special  verdict  finds  was  in  point 
^  ftot   aoeejtfied^  by  the  de&ndaau     More  especially  as  it  is 
^"^^  that  the  plaintifb  are  hoUers  for  a  valuable  consideration, 
Vou  IV.  Y  and 
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1791*       and  had  no  concern  whatever  in  the  fraud  that  was  meditated, 
"  supposing  any  such  appeared.     The  only  ground  of  objection 

4fgaii*t  which  can  be  suggested  is  upon  the  rule  of  law  relative  to  deeds, 
by  which  they  are  absohitely  avoided,  if  altered  even  by  a 
stranger  in  any  material  part,  and  upon  a  supposed  analogy 
between  those  instruments  and  bills  of  exchange;  but  upon 
investigating  the  grounds  on  which  the  rule  stands  as  applied 
to  deedd,  it  will  be  found  altogether  inapplicable  to  bills:  and, 
if  that  be  shewn,  the  objection  founded  on  the  supposed  ana- 
logy between  them  must  fall  with  it«  The  general  rule  respect- 
ing deeds  is  laid  down  in  Pigofs  case  (a),  where  most  of  the 
authorities  are  collected ;  from  thence  it  appears,  that  if  a  deed 
be  altered  in  a  material  point,  even  by  a  stranger,  without  the 
privity  of  the  obligee,  it  is  thereby  avoided ;  and  if  the  altera- 
tion be  made  by  the  obligee,  or  with  his  privity,  even  in  an 
immaterial  part,  it  will  also  avoid  the  deed.  Now  that  is  con- 
fined merely  to  the  case  of  deeds,  and  does  not  in  the  terms  or 
principle  of  it  apply  to  any  other  instruments  not  executed  with 
the  same  solemnity.  There  are  many  forms  requisite  to  the 
validity  of  a  deed,  which  were  originally  of  great  importance 
to  mark  the  solemnity  and  notoriety  of  the  transaction :  and  on 
that  account  the  grantees  always  were,  and  still  are,  entitled 
to  many  privileges  over  the  holders  of  other  instruments.  It 
was  therefore  reasonable  enough  that  the  party  in  whose  pos- 
session it  was  lodged,  should,  on  account  of  its  superior  authen- 
ticity, be  bound  to  preserve  it  entire  with  the  strictest  atten- 
tion, and  at  the  peril  of  losing  the  benefit  of  it  in  the  case  of 
any  material  alteration  even  by  a  stranger;  and  that  be  is 
the  better  enabled  to  do  from  the  nature  of  the  instrumoit  it- 
self^ which  not  being  of  a  negotiable  nature,  is  not  likely  to 
meet  with  any  mutilation,  unless  through  the  fraud  or  n^ti^^ 
gence  of  the  owner ;  whereas  bills  of  exchange  are  negotiable 
instruments,  and  are  perpetually  liable  to  accidents  in  ibe 
course  of  changing  hands,  from  the  inadvertence  of  those  by 
whom  they  are  negotiated,  without  any  possibility  of  their  beiiig 
discovered  by  innocent  indorsees,  who  are  ignorant  of  the  form 
in  which  they  were  originally  drawn  or  accepted ;  and  the  pre-** 
sent  is  a  strong  instance  of  that ;  for  the  plaintifis  cannot  b^^ 
said  to  be  guilty  of  negligence  in  not  inquiring  how  the  bk^sQ 
came  on  the  bill,  which  mere  accident  might  have 
That  the  same  reasons,  upon  which  the  decisions  of  the 

(m)  21  C0.  %y. 
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upon  deeds  have  been  grounded,  will  not  support  such  judg-,       1791. 

ments  upon  bills,  will  best  appear  by  referring  to  the  authorities    " 

themselves.     When  a  deed  is  pleaded,  there  must  be  a  jprofert        agaimt 
in  curiam^  unless  as  in  Bead  v.  Brookman  (a),  it  be  lost  or  de^ 
stcoyed  by  accident,  which  must  however  be  stated  in  the  plead- 
ings.   The  reason  of  which  is,  that  anciently   the  deed  was 
actually  brought  into  Court  for  the  purpose  of  inspection ;  and 
ii^  as  is  said  in  10  Co.  92.  b.  the  judges  found  that  it  had  been 
rased  or  interlined  in  any  material  part,  they  adjudged  it  to  be 
void.     Now  as  that  was  the  reason  why  a  deed  was  t-equired 
to  be  pleaded  with  a  prqfert^  and  as  it  never  was  necessary  to 
make  a  prqfert  of  a  bill  of  cxthange  in  pleading,  it  furnishes  a 
strong  argument  that  the  reason  applied  solely  to  the  case  of 
deeds.     So  deeds,  in  which  were  erasures,  were  held  void,  be- 
cause they  appeared  on  the  face  of  them  to  be  suspicious.     13 
Vin.  Abr.  tit.  Faits.  37.  38.     Bro.  Abr,  Faits*  pi.  11.  referring 
to  44  Bd,  3.  42.     Nor  could  the  supposition  of  fraud  have  been 
the  ground  on  which  that  rule  was  founded  with  respect  to 
deeds;  for  in  Moor^  35.  pL  116.  a  deed  which  had  been  rased 
was^  held  void,  although  the  party  himself  who  made  it  had 
made  the  erasure;  which  was  permitting  a  party  to  avail  himself 
of  his  own  fraud :  but  it  is  impossible  to  contend  that  the  rule . 
can  be  carried  to  the  same  extent  as  to  bills ;  nor  is  it  denied 
but  that  if  the  blot  here  had  been  made  by  the  acceptor  himself 
he  would  still  have  been  bound.     In  Keilw.  16?.  it  is  said  that 
if  ^  be  bound  to  B.  in  20/.  and  B.  rase  out  10/.  all  the  bond 
18  void,  although  it  is  for  the  advantage  of  the  obligor ;  and  even 
where  an  alteration  in  a  deed  was  made  by  the  consent  of  both 
the  parties,  still  it  was  held  to  avoid  it.     2  BoL  Abr.  29,  letter 
U)  ]^  5.    [Lord  Kenyon  observed  that  there  had  been  deci- 
lioiis  to  the  contrary  since.]  Fraud  could  not  be  the  principle  on 
^ch  those  cases  were  determined ;  whereas  it  is  the  only  prin- 
c^e  on  which  the  rule  contended  for  can  be  held  to  extend  to 
Iflls  of  exchange,  but  which  is  rebutted  in  the  present  case  by  the 
4cti  found  in  the  special  verdict.    According  to  the  same  strict- 
''^BSi  where  a  mere  mistake  was  corrected  in  a  deed,  and  not 
**^own  by  whom,  it  was  held  to  avoid  it.     2  JEL6L.  Abr.  29.  pU  6 ; 
^*^  it  does  not  abate  the  force  of  the  argument  that  the  law 
^    irdaxed  in  these  respects,  even  as  to  deeds,  for  the  ques- 
^'^^  still  remains,    Whether  at   any  time  bills   of  exchange 
construed  with  the  same  rigour  as  deeds?  The  principle 

(«)  Aiite,3Tol.i5i. 
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lV4i;      xspbh  wftlth  aH  Ihi^  ^aiea  relative  to  deeds  wcm  fovlided  mm 
that  ilMhing  t6tx\4  lK)rk  any  idteration  in  a  deed,  ^except  an 
^aiMd       dther  deed  of  equal  aothehticity ;  and  as  the  party  wbo  had 
jM»8etei6ft  of  the  deed  Wte  bomd  to  htep  it  securely,  h  «i%lie 
lipell  be  presuiifted  thiit  any  inaterial  alteration  even  by  a  straii|Ker 
^1^  with  hk  eotlhi'^ahee,  or  at  least  through  Us  culpable  m^^ 
leet    Ih  Hiahjf  of  iht  cMes  upo^  the  alteration  of  deedi»  tl» 
Ibhh  df  die  isstie  has  weighed  tirith  the  Court;  as  in  iMoLBep. 
%h  [which  Ritisb  dted  ih  Pigdf^  ease,  11  Go.  ST.]  and 
Ifraihst  Scdtkwah,  CSho.  Jtk  190,  in  both  which  cases  die 
Htkfh  Witt  'aAe^  pM  {>leaded;  and  on  that  ground  tke  Ckmrl 
lleld  it  iras  stiU  ft^  be  <x>ii9ideM  as  the  deed  of  the  party  on 
titfiasttUl.    N6#  the  16tm  of  the  issne  m  actioiis  vpaa 
VtM  those  tipba  bills  is  iturf  diflbrent^  ih  the  one  oase^  the  ii 
Khiply  is,  Whethel^  it  ft  this  d«ad  el  the  par^  which  goca  io 
Vttt  time  of  the  fh^  fietnitdi  as  appear^  from  the  case  befiUfe 
VMhy  and  !Mk  I  €b.  11$^  h.  and  JO^.  58 ;  but  hete  tlie 
%  Vcniethet*  Oe  deJ^if^Afuit  pi-oinjeed  at  the  tine  of  Am 
VMst  t6  phy  the  cohtenCi?  The  form  of  the  issue  is  «poft  Ua 
^mlse^  arising  by  ttipUcsitloii  of  W  firmn  the  act  of 
kbbe,  %hich  is  fboM  Us  a  fad  by  die  special  veidsot 
16  die  bill  declierea  oil  la  dieeeeoMi  coant ;  and  ia  noii 
iHierfe  sCh  agfete^t  is  proired  nerely  as  etidence  of  mpMniai^ 
fl  "dke  party  pretluded  finMi  shewing  the  tnith  of  the  caaiw    Net 
tuly  therefore  the  fotms  of  pleading  are  diflkrent  in  fkt  tmo 
Ittttee,  but  the  dedrfoM  which  hav«  been  siade  vpatL  dtod^ 
ftifitk  whence  die  mle  contended  for  as  to  erasures  said  aliens 
titlh  is  extnttted,  are  i^togelher  inapplicable  to  biUs.    The 
tOlis  fot  such  rigorous  MricOiess  in  die  one  oaas^  do  iset 
!h  the  odfer.    On  the  contnoyt,  all  die  cases  ufoa  bOb  Imso 
proceeded  upoti  the  Inoet  hbend  and  eqaitaUe  pnndplea  widi 
iespe(^  to  hiAotdit  iKAfcrs  ibr  a  wluable  oomdennsda.    He 
tkie  cf  Minet  r  GH^im (o)f o« flnich  finrdRr  diaii  die  pifafnl 
!br  iherfe  this  Court,  and  alberwerds  the  House  of  Locd^Mi 
Viiat  it  ttrfts  tdmpetent  lo  enquito  into  ciMwn^ 
tieous  to  the  biH,  in  order  to  arriws  at  ibe  tmlk  of 
thuntoction   ^ecweeh    die    parties;    aldiou|^    aadbi 
Mancdb  Operated  ib  ^ssi8%lish  n  ^diflbttm  contract 
Which  appeared  ifpdn  ib^  Ihee  of  tlie  till  itself; 
evid«<nce  gitefi  in  drill  case^  and  die  &oU  fboMl  igj  ^be 
dsi  VeMict  are  in  order  to  shew  what  the  bill  foi^ 
which  it  is  competent  for  these  parties  to  do  against  whom 
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frtud  fan  be  imputed  if  aay  exist.    If  the  blot  l^  jR^^fpi  ^       IT^h 
tl^  P^per  by  mere  accident,   it  canaot  life  prete^de^  \k%i  it    "^^ — "*^ 
would  have  avoided  the  billj  and  non  constat  upoo  tbif;  ipediuf       ^«/«i# 
tliat  it  did  not  so  happen.     'Ev&a  if  felony  vere  i^ou^^ec)  igy      ^'^^•^^ 
%  third  peraon»  through  whose  haiKls  the  bill  pasae^,  altho^ftpi 
that  par^  coaM  not  recover  upon  it  himself  yt t  bi«  <^me  ^aU 
not  aftet  an  innooent  party,  to  whom  the  bill  is  indorsed  or  d^^ 
livared  |br  a  valuable  consideration.      In  MiUer  y.  Ba^  {4^ 
wimn  a  bank-i)ote  had  been  stolen,  and  afterwards  passed  bon4 
Jlie  le  die  plainti^^  it  was  held  that  he  might  recover  it  in  /roipr 
fgl^fst  tbf  piarsoa  who  had  stopped  it  fixr  the  real  owncyr.    An4 
tfc#  aiUBa  point  was  held  ia  Peacock  v.  Skodes  (£),  wbar^  the  }^ 
ifill  payable  to  order.  Again,  in  Price  v.  Neale  (c),  it  was  heI4 
tlpat  aa  acqepior,  who  had  paid  a  forged  bill  to  an  innooent  ia- 
dom^  oould  not  recover  back  the  money  from  hiia.     Now  if  jt 
^  ao  aaswer  to  an  action  upon  a  bill  against  the  acceptor  Ufi 
abe«v  that  it  was  a  forgery  in  its  original  making  by  a  tbir^ 
ponon's  having  feigned  the  handwriting  of  the  drawer,  still  Itf^ 
oi^bt  any  subsequent  attempt   at   forgery,   even  if  that  had 
been  found  which  is  not,  to  weigh  against  an  innocent  hoVU^* 
But  it  would  have  been  impossible  to  have  recovered  in  any  of 
these  cases  if  the  deed  bad  been  forged  in  any  respect,  even  by 
ftraagert  to  it;  which  shews  that  these  several  instruments  cannot 
Ve  governed  by  the  same  rules.     And  so  little  have  the  forms  of 
bills  of  exchange  and  notes  been  observed,  when  put  in  oppost* 
tion  to  the  truth  of  the  transaction,  that  in  Bi4sseU  v.  Lang^t^ 
(d)  the  Court  held,  in  order  to  get  at^he  justice  of  the  case,  that 
s  pecson  who  had  indorsed  hie  name  on  blank  cheeks  which  hyp 
luid  entrusted  to  another,  was  liable  to  an  indorsee  for  the  siima 
^  which  the  notes  were  afterwards  drawn ;  and  ]Fet  the  form  of 
PkMuv  supposes  the  note  to  have  been  a  perfect  instrumwti 
*q4  drawn  before  the  ipdoraement.    But  the  ease  which  is  jneit 
^''"Ufdiately  in  point  to  the  present,  is  that  of  Price  v.  ShiU^  & 
^  Car.  9.  in  JB.  ^  {e);  there  a  bill  vras  drawn  payable  the  fimt 
^  «lmiva^/  the  person  upon  whom  it  was  drawn  aooepted  it 
^  W  paid  the  first  of  ii^rch ;  the  holder,  upon  the  bill's  being 
^^gbt  back  to  him,  pereeiving  this  enlarged  ace^^tanoe,  strack 
^Uie  first  of  Marchj  and  put  in  the  first  ^SJanuanyi  and  then 
^^  the  hill  to  be  paidt  which  the  acceptor  rafiised;  wfaerenpon 
^  payee  atrnek  out  the  first  of  Jaamry^  mnd  put  in  the  fmi  . 

(#)  X  Bmrr,4S%,  (i)  Doir^/.  633.  (#)  ^B^rr^lZSA* 
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1791*       of  March  again:  and  in  an  action  brought  oD  this  bill  the  qaesr- 
tion  was,  M^hether  these  alterations  did  not  destroy  it?  and  it  was 


aiiut        ruled  they  did  not.     This  case  therefore  has  tottled  the  doubt; 
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and  having  never  been  impeached,  but  on  the  contrary  recog- 
nized as  far  as  general  opinion  goes,  by  having  been  inserted  in 
every  subsequent  treatise  upon  the  subject,  it  seems  to  have  been 
acted  on  ever  since.     And  it  would  be  highly  mischievous  if 
the  law  were  otherwise ;  for  however  negligent  the  owner  of  a 
deed  may  be  supposed  to  be^  who  lets  it  out  of  his  possession, 
the  holder  of  a  bill  of  exchange  is  by  the  ordinary  course  of 
such  transactions  obliged  to  trust  it,  even  in  the  hands  of  those 
whose  interest  if  is  to  avail  themselves  of  this  sort  of  otgection. 
For  it  is  most  usual  for  the  bill  to  be  left  for  acceptance,  and 
afterwards  for  payment,  in  the  hands  of  the  acceptor,  who  may 
be  tempted  to  put  such  a  blot  on  the  date  as  may  not  be  observ- 
ed at  the  time,  through  the  confidence  of  the  parties.    But  even 
if  th^  alteration  should  be  considered  as  having  destroyed  the 
bill,  why  may  not  evidence  be  given  of  its  contents,  upon  tlie 
same  principle  as  governed  the  case  of  Read  v.  Brootman  {a)? 
where  it  was  held  that  pleading  that  a  deed  is  lost  by  time  and 
accident,  supersedes  the  necessity  of  a  profert.     But  at  any  rate 
the  plaintiffs  are  intitled  to  recover  on  the  general  counts  for 
money  paid,  and  money  had  and  received,  on  the  authority  of 
Tatlock  V.  Harris  (6);  for  though  it  is  not  expressly  stated  that 
so  much  money  was  received  by  the  defendant,  yet  that  is  a  ne- 
cessary inference  from  the  fact  of  acceptance  which  is  found. 

For  the  defendant  it  was  contended,  that  the  broad  principle  of 
law  was,  that  any  alteration  of  a  written  instrument  in  a  material 
part  thereof^  avoided  such  instrument;  and  that  the  rule  was  hot 
merely  confined  to  deeds,  though  it  happened  that  the  illustratioo 
of  it  was  to  be  found  among  the  old  cases  upon  deeds  only, 
because  formerly  most  written  undertakings  and  obligaticms 
in  that  form.   This  principle  of  law  was  founded  in  sound 
it  was  calculated  to  prevent  fraud,  and  deter  men  firoih  tampering 
with  written  securities:  and  it  would  be  directly  repugnant  to^ 
the  policy  of  such  a  law  te  permit  the  holder  of  a  bill  to  attempts, 
a  fraud  of  this  kind  with  impunity;  which  would  be  the  < 
after  being  detected  in  the  attempt,  he  were  not  to  be  in  a  woi 
situation  than  he  was  before.    If  any  difference  were  to  be 
between  bills  of  exchange  and  deeds,  it  should  rather  be  to 

W  Anu.  I  fol  X5I.  (I)  Ante,  3  roL  174. 
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force  the  rule  with  greater  strictness  as  to  the  former;  for  it       1791. 
would  be  strange  that,  because  they  were  more  open  to  fraud      ^ 
from  the  circumstance  of  passing  through  many  hands,  the  law        against 
should  relax  and  open  a  wider  door  to  it  than  in  the  case  of  deeds, 
where  fraud  was  not  so  likely  to  be  practised.     The  principle 
laid  down  in  Pigoth  case  (a)  is  not  disputed  as  applied  to  deeds. 
But  the  first  answer  attempted  to  be  given  is,  that  the  rule  as  to 
deeds  is  sui  generis,  and  does  not  extend  to  other  instruments  of ' 
an  inferior  nature,  because  it  arises  from  the  solemn  sanction  at- 
tending the  execution  of  instruments  under  seal.    As  to  this,  it  is 
sufficient  to  say  that  no  such  reason  is  suggested  in  any  of  the 
books:  but  the  rule  stands  upon  the  broad  ground  of  policy, 
which  applies  at  least  as  strongly  to  bills  as  to  deeds,  for  the 
reason  above  given.     Then   it  is  said  that  there  is  a  material 
distinction  between  the  several  issues  in  the  two  cases.     But  the 
difference  is  more  in  words  than  in  sense;  the  substance  of  the 
issue  in  both  cases  is.  Whether  in  point  of  law  the  party  be  liable 
to  answer  upon  the  instrument  declared  on  ?  and  therefore  any 
matter  which  either  avoids  it  ab  initio,  or  goes  in  discharge  of  it, 
may  be  shewn  as  much  in  the  one  case  as  in  the  other.     Upon 
non  estfachim  the  question  is,  whether  in  law  the  deed  produced 
in  evidence  be  the  deed  of  the  party?  so  on  non  assumpsit  the 
question  is,  Whether  the  bill  given  in  evidence  be  in  point  of  law 
the  bill  accepted  by  the  defendant?  because  the  promise  only 
arises  by  implication  of  law  upon  proof  of  the  acceptance  of  tlie 
identical  bill  accepted,  and  given  in  evidence.-    Now  neither  of 
the  counts  in  the  declaration  was  proved  by  the  facts  found.  For 
in  the  first  count  the  bill  is  dated  the  20tl)  of  March  i  but  as 
there  is  no  evidence  of  the  defendant's  having  accei^ted  such  a 
bill^  of  course  the  plaintiffs  are  not  entitled  to  recover  on  that 
count.    Neither  can  they  recover  on  the  2d.  because  though  it  i« 
found  that  he  accepted  a  bill  dated  the  26th  of  March,  as  there 
stated,  yet  inasmuch  as  the  bill  stated  to  have  l)eet}.  produced  in 
evidence  to  the  jury  is  dated  the  20th,  of  course  the  evidence 
did  not  support  the  count.     With  respect  to  the  cases  eked  of 
bills  of  exchange  having  been  always  construed  by  the  most 
liberal  principles,  and  particularly  io  the  case  of  Minct  v.  Gibsony 
the  same  answer  may  be  given  to  all  of  them,  which  is,  that  so 
tkr  from  the  original  contracts  having  been  attempted  to  be  al- 
tered,  all  those  actions  were  brought,  in  order  to  enibrce  the  ob- 
^nrance  of  them  in  their  genuine  meaning  against  the  party  who, 
in  the  latter  case  particularly,  endeavoured  by  a  trick  to  evade 
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1791.      tho  contract;  whereas  here  the  contract  has  been  substandally 
.^"  altered  by  the  parties  who  endeavour  to  enforce  it ;  or  at  least 

Master        •        i 

sgakui  by  those  whom  they  represent,  and  from  whom  they  derive  title. 
Then  the  case  in  Mollotfj  of  Price  v.  Shute^  is  chiefly  relied  on 
by  the  plaintiffs;  to  which  several  answers  may  be  given.  First, 
The  authenticity  of  it  may  be  questioned;  for  it  is  not  to 
be  found  in  any  reports,  although  there  are  several  contonpo- 
raucous  reporters  of  that  period.  In  the  next  places  the  bill, 
as  originally  drawn,  was  hot  altered  upon  the  &oe  of  it;  and 
therefore,  as  against  all  other  persons  at  least  than  the  acceptor, 
it  might  still  be  entbrced.  But  principally  it  does  not  a^qiear  but 
that  the  action  was  brought  against  the  drawer,  who,  as  the  ac- 
ceptor had  not  accepted  it  according  to  the  tenor  of  the  bill,  was 
clearly  liable;  as  the  payee  was  not  bound  to  abide  by  the  en* 
larged  acceptan^,  but  might  consider  it  as  no  acceptance  at  alL 
Then  if  this  bill  be  voidfor  this  fraud,  no  evidence  could  be  givoi 
to  prove  its  contents,  as  in  the  case  of  a  deed  lost;  because  in  that 
there  is  no  fraud.  But  even  if  any  other  evidence  might  have  been 
given,  it  is  sufficient  to  say  that  in  this  case  there  was  none;.  And 
OS  to  the  common  counts,  if  the  general  principle  of  law  coo- 
tended  for  applies  to  bills  of  exchange,  it  will  prevent  the  plain- 
X\fk  from  recovering  in  any  other  shiipe.  Besides  whidi,  it  is  not 
stated  that  the  defendant  has  received  any  consideration ;  upon 
which  ground  the  case  of  Tatlock  v.  Harris  was  decided. 

In  reply  it  was  urged,  that  the  issue  was  not  whether  tlie  de- 
fbndant  had  accepted  this  bill  in  the  state  in  which  it  was  shewn 
to  the  jury,  but  Whether  he  had  promised  to  pay,  in  conseqoence 
of  having  accepted  a  bill  dated  the  S6th  Marehj  drawn  by?  Sfc* 
and  those  facts  being  found,  the  promise  necessarily  arises.  It 
is  said  that  the  poKcy  of  the  law  will  extend  the  same  rule  ta 
the  avoidance  of  bills  of  exchange  which  have  been  altered^  as 
to  deeds ;  because  there  is  even  greater  reason  to  guard  against 
fraudulent  alterations  in  the  former  than  in  the  latter  case.  To 
which  it  may  be  answered,  that  the  foundation  of  the  node  fink 
in  this  case;  for  no  fraud  is  found,  and  none  can  be  pie- 
sumed:  and  it  is  admitted,  that  if  the  bfot  had  been  made  fay 
accident,  it  would  not  have  avoided  the  bill;  and  DsCfaing 
is  stated  to  shew  that  it  was  not  done  by  accident, 
the  policy  of  the  law  is  equally  urgent  in  fitwHir  of 
^aintifis,  it  being  equally  politic  to  compd 
of  honest  engagemafits.  Here  the  ii»A^oii  ji  anfy 
t6  do  tifat  iriiidi  ki  flict  and  in  law  fai 
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do.  And  if  be  be  not  liable*  on  thiB  contract,  he  wiU  be  protected  1791. 
in  withholding  payment  of  that  money  which  he  has  received^ 
and  which  by  the  nature  of  his  engagement  he  undertook  to  repay. 
No  answer  has  been  given  to  the  case  cited  from  Molbnf:  for 
though  the  case  is  not  reported  in  any  other  book,  it  bears  every 
mark  of  authenticity,  by  noting  the  names  of  the  parties,  the 
Court  in  which  it  was  determined,  and  the  time  of  the  decision; 
and  it  has  been  adopted  by  subsequent  writers  on  the  same  sub* 
ject.  Again,  the  alteration  there  was  full  as  Important  as  tbiSf 
for  it  equally  tended  to  accelerate  the  day  of  payment;  andf 
lastly.  It  is  not  denied  but  that  the  action  might  have  been  mani* 
tained  cm  the  bill  against  any  other  person  than  the  acceptor; 
which  is  an  admission  that  the  policy  of  the  law  does  not  attach 
8o  as  to  avoid  such  instruments  upon  any  alteration,  for  other* 
wise  it  would  have  avoided  the  hill  against  all  parties. 

Lord  Kknton,  Ch.  J. — The  question  is  not  whether  er  not 

another  action  may  not  be  framed  to  give  the  plaintiffit  some  re* 

inedy,  bat  Whether  this  action  can  be  sustained  by  these  par* 

ties  on  this  instrument? — for  the  instrument  is  the  only  meaa 

by  which  they  can  d«*ive  a  right  of  action.    The  right  of  action 

which  subsisted  in  favour  of  fVUkinsan  and  Cookej  could  not  be 

transferred  to  the  plaintifi  in  any  other  mode  than  this,  inas* 

much  as  a  chose  in  action  is  not  assignable  at  law.     No  case,  it 

i;^  true,  has  been  cited  cither  on  one  side  or  the  other,  e&oept  that 

io  MoUoyy  of  which  I  shall  take  notice  hereafter,  that  decides 

the  question  before  us  in  the  identical  case  of  a  bill  of  exchange. 

But  cases  and  princ^)les  have  been  cited  at  the  bar,  which,  in  point 

of  law  BB  well  as  policy,  ought  to  be  applied  to  this  case.     That 

the  alteration  in  this  instrument  would  have  avoided  it,  if  it 

had  been  a  deed,  no  person  can  doubt.    And  why,  in  point  €£ 

policy,  would  it  have  had  that  efiect  in  a  deed?  Because  no  man 

shall  be  permitted  to  take  the  chance  of  committing  a  fiBttd* 

without  running  any  risk  of  losing  by  the  event,  when  it  is 

4e€ected.     At  the  time  when  the  cases  dted,  of  deeds,  were  de« 

^^rmined,  forgery  was  only  a  misdemeanor:   now  the  punish* 

^laent  of  the  law  might  well  have  been  considered  as  too  little^ 

^^nless  thetieed  also  were  avoided;  and  therefiore  the  penalty  for 

^^OBunitting  such  an  offence  was  coaspounded  of  those  two 

^^irdunstances,  the  pumshment  for  the  misdemeanor,  and  the 

^.iK>idance  of  the  deed.     And  dmugh  the  punishment  has  been 

^iaoe  increased,  the  principle  stiU  remains  the  same.    I  lay  out 

^>f  my  consideration  all  the  case  where  the  alteration  was  made 

by 
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by  accident;  for  here  it  is  stated  that  this  alteration  was  made 
while  the  bill  was  in  the  possession  of  Wilkinson  and  Cooke^  who 
were  then  entitled  to  the  amount  of  it;  and  from  whom  the 
plaintifis  derive  title:  and  it  was  for  their  advantage  (wliether 
more  or  less  is  immaterial  here)  to  accelerate  the  day  of  pay- 
ment, which  in  this  commercial  country  is  of  the  utmost  im- 
portance. The  cases  cited,  which  were  all  of  deeds,  were  de- 
cisions which  applied  to  and  embraced  the  simplicity  of  all  the 
transactions  at  that  time ;  for  at  that  time  almost  all  written  en« 
gagements  were  by  deed  only.  Therefore  those  decisions, 
which  were  indeed  confined  to  deeds,  applied  to  the  then  state 
of  aflairs :  but  they  establish  this  principle,  that  all  tvritten  t n- 
thrumenU  which  were  altered  or  erased,  should  be  thereby 
avoided.  Then  let  us  see  whether  the  policy  of  the  law,  and 
some  later  cases  do  not  extend  this  doctrine  farther  than  to  the 
case  of  deeds..  It  is  of  the  greatest  .importance  that  these  instm- 
ments,  which  are  circulated  throughout  Europfj  should  be  kept 
with  the  utmost  purity,  and  that  the  sanctions  to  preserve  them 
from  fraud  should  not  be  lessened.  It  was  doubted  so  lately  as 
in  the  reign  of  George  the  First  (a),  in  1Vard*s  case,  whether 
forgery  could  be  committed  in  any  instrument  less  than  a  deed, 
or  other  instrument  of  the  like  authentic  nature;  and  it  mig^t 
equally  have  been^decided  there  that,  as  none  of  the  preceding 
determinations  extended  to  that  case,  the  policy  of  the  law 
should  not  be  extended  to  it.  But  it  was  there  held  that  the 
principle  extended  to  other  instruments  as  well  as  to  deeds;  and 
.  that  the  law  went  as  far  as  the  policy.  It  is  on  the  same  reasoo- 
ing  that  I  have  formed  my  opinion  in  the  present  case.  The 
case  cited  from  Molhy  indeed,  at  first  made  a  different  impression 
on  my  mind:  but  on  looking  over  it  with  great  attendon,  I 
think  it  is  not  applicable  to  this  case.  No  alteration  was  there 
made  on  the  bill  itself;  but  the  party  to  whom  it  was  directed, 
accepted  it  as  payable  at  a  different  time,  and  afterwards  the 
payee  struck  out  the  enlarged  acceptance;  and,  on  the  acceptor 
refusing  to  pay,  it  is  said  that  an  action  was  maintained  on  the 
bilL  But  it  does  not  say  against  whom  the  action  was  brought; 
and  it  could  not  have  been  brought  against  the  acceptor,  whose 
acceptance  was  struck  out  by  the  party  himself  who  brought  the 
action.  Taking  that  case  in  the  words  of  it,  <<  that  the 
*^  ations  did  not  destroy  the  bill,"  it  does  not  affect  this  case:  no^^ 
an  iota  of  the  bill  itself  was  altered;  but  on  the  person  to 
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the  Ull  was  directed,  refasing  to  accept  the  bill  as  it  was  origi- 
naUy  drawn,  the  holder  resorted  to  the  drawer.  Then  it  was  ' 
contended  that  no  fraud  was  intended  in  this  case;  at  least,  that 
none  h  found:  but  I  think  that,  if  it  had  been  done  by  accident, 
that  should  have  been  found',  to  excuse  the  party,  as  in  one  of 
the  cases,  where  the  seal  of  the  deed  was  torn  off  by  an  infiuit. 
With  respect  to  the  argument  drawn  from  the  form  of  the  plea, 
it  goes  the  length  of  saying,  that  a  defendant  is  liable,  on  non 
assumpsit^  if  at  any  time  he  has  made  a  promise,  notwithstanding 
a  subsequent  payment :  but  the  question  is,  Whether  or  not  the 
defendant  promised  in  the  form  stated  in  the  declaration?. and 
the  substance  of  that  plea  is,  that  according  to  that  form  he  is 
not  bound  by  law  to  pay.  On  the  whole,  therefore,  I  am  of  opi-* 
nion  that  this  falsification  of  the  instrument  has  avoided  it;  and 
that,  whatever  other  remedy  the  plaintiffs  may  have,  they  cannot 
xeoover  on  this  bill  of  exchange. 

AsHHURST,  J. — It  seems  admitted  that,  if  this  had  been  a 
deed,  the  alteration  would  have  vitiated  it.     Now  I  cannot  see 
-any  reason  why  the  principle  on  which  a  deed  would  have 
been '  avoided,  >  should   not  extend    to  the  case  of  a  bill  of 
exchange.      All  written   contracts,   whether  by  deed  or  not, 
are  intended  to  be  standing  evidence  against  the  parties  enter- 
ing into  them.     There  is  no  magic  in  parchment  or  in  wax; 
and  a  bill  of  exchange^  though  not  a  deed,  is  evidence  of  a 
contract  as  much  as  a  deed;  and  the  principle  to  be  extracted 
from  the  cases  cited  is,  that  any  alteration  avoids  the  contract. 
If  indeed  the  plaintiHs,  who  are  innocent  holders  of  this  bill, 
have  been  defrauded  of  their  money,  they  may  recover  it  back 
in  another  form  of  action:    but  I  think  they  eannot  reco^rer 
upon  this  instrument,  which  I  consider  to  be  a  nullity.     Il-is 
found  by  tlie  verdict  that  the  alteration  was  made  while  the 
bill  was  in  possession  of  Wilkinson  and  Cooke;  and  it  certainly 
was  for  their  advantage,  because  it  accelerated  the  day  of  pay* 
ment.      Now,  upon  these  facts,  the  jury  would  perhaps  have 
been  warranted  in  finding  that  the  alteration  was  made  by 
them:    at  all  events,   it  was   their  business    to  preserve  the 
bill  without    any  alteration.    .  If    Wilkinson    and   Cooke  had 
brought  this   action,   they  clearly   could    not    have    recover- 
ed,  because  they  must   suffer  for  any  alteration  of  the  bill 
while  it  was  in  their  custody:    then  if  the  objection  would 
have  prevailed   in  an  action   brought  by  them,   it  must  also 
hold  with  regard  to  the  plaintiffs,  who  derive  title  under  them. 
For  wherever  a  party  takes  a  bill  under  such  suspicions  cir- 
cumstances 
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1791.       cmnettnoes  appearing  on  the  &ce  of  it^  it  is.  llitd1ltJ|^tB  iMjiira 

.,  how  the  alteration  was  made;  he  takes  H  at  his.  risk,  and  mvsl 

asAiTta 

i«f       take  it  subject  to  the  same  objection  as  laj  stgaiast  tha  party 

fifXMD  whom  he  recetved  it.     Upon  the  whobe^  there  aaama  la  be 

no  difiPerence  between  deeds  and  bills  of  tmchangt  in  tjya  w^ 

spect  in  favour  of  the  latter:  but,  on  the  oontraiy,  if  thene  ba 

any  difference,  the  objection  ought  to  prevail  with  gvealer  feive 

in  the  latter  than  in  the  former;  for  it  is  more  paiticalarly 

sarj  that  bills  of  exchange,  which  are  daily  drcniattd  from 

to  hand,  should  be  preserved  with  greater  parity  than  4flad% 

which  do  not  pass  in  drculation.    It  would  be  extreipely  danga^ 

rous  to  permit  the  party  to  reeover  on  a  bill  as  it  was  origUMlIf 

drawn,  after  an  attempt  .to  commit  a  fraud,  by  aceeleradi^  die 

time  of  pa3rment    For  these  reasons,  thc«sfera»  I  concur  in  opir 

nion  with  my  Lord. 

BuLLER,  J. — In  a  case  drcumstanoad  as  the  fveaeni  is,  in  wUtk 

it  is  apparent,  as  found,  and  has  been  proved  beyond  all  doubti 

that  the  bill  of  exchange  in  question  was  given  for  a  foU  an4  w^ 

luable  consideration,  that  the  plaintiffs  ere  honeat  and  ianoofttl 

holders  of  it,  and  that  the  defendant  has  the  amount  of  the  hill  sn 

his  hands,  it  is  astonishing  to  me  that  a  jury  of  merchants  ahmdd 

hesitate  a  moment  in  finding  a  werdict  generally  for  dif  plaintifi^ 

more  especially  as  I  understand  it  was  left  to  then  bf  the  QAd 

Justice  to  read  the  bill  as  it  undoubtedly  was^rawa,  md  hf  thai 

mean  to  put  an  end  to  the  qaeation  at  once.     Il  was  fi|^b^  m 

left  to  the  jary  by  his  Lcwdship^  for  that  was  the  Aurtkesanoa  #f 

the  justice  of  the  case,  and  it  tended  io  prevent  expensi^  H^i^ 

tion,  aiid  driay,  which  are  death  to  trade.    That  ^.dafandimf 

cannot  he  suffered  to  pod^et*  the  money  for  which  diia  bill  wna 

drwvrn,  or  to  enable  the  drawer  to  do  so,  but  that  aooner  cr  lalaiV 

fffovided  a  bankruptcy  do  not  intervene,  it  must  he  pasdf  I  paSK 

fume  no  man  will  doubt     The  drawer  haa  raoeived  iha  wallNb 

die  plaintifis  hare  paid  it,  and  the  defendant  has  it  W  Us 

hands.    On  this  short  statement,  every  one  who  haass  m^asiisit 

anticipale  me  in  sajring  that  the  defendant  must  pagr  M*     Nugib 

i£  actual  foigery  had  been  committed,  the  defendant  «piild  SMt 

be  permitted  to  retain  die  money;  he  must  not  get  MOL  by  dir 

crime  of  another:  but,  in  such  a  cass^  I  agues  it  vaoukl  bi|4MI* 

eult  to  sustain  ihe  present  or  any  aolian  for  the  money  tiU  toam^ 

tJhing  further  had  happened  Aan  haa  yiet  hacn  dona^    Tlial0% 

ppoceading  on  prineipiss  of  public  pnlifly}  has  wisdly  asMi  Tktft 

where  a«ase  amounts  Ho  feloo^  yon  shall  npl  ■■liiUFsr 

^  felon  in  a  civil  action;  but  that  xida  4Ma  not  affMBT  ^ 

printed 
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primed  smhority  to  have  been  extended  beyond  actions  of  trah       1791. 
pnas  or  t&rif  in  which  it  is  said  that  the  trespass  is  merged  in 


to  justice.    Bat  whether  that  rule  extend  to  any  case  after  the 
offender  la  brought  to  justice,  or  whether^t  any  time  it  may 
be  resorted  to  in  an  action  between  persons  guilty  of  no  crimey 
are  questions  upon  which  I  have  formed  no  opinion,  because 
diJB  case  does  not  require  it.     Upon  this  special  verdict  there 
h  no  foundlition  for  saying  that  any  one  has  been  guilty  of  for- 
gi^,  nor  eiFen  of  a  fraud,  as  it  strikes  my  mind.     Fraud  or 
fekmy  is  not  to  be  presumed;  and  unless  it  be  found  by  the 
jury,  the  Court  cannot  imply  it.    Minet  v.  Qibson  is  a  most  de* 
dsive  authority  for  that  proposition,  if  any  be  wanted ;  and  I 
do  not  think  there  is  any  foundation  for  the  distinction  attempt- 
ed to  be  taken  between  that  case  and  the  present.    It  has  been 
eeikitended  that  the  party  there  recovered,  because  the  nature  <X 
die  oblation  was  not  altered ;  but  the  determination  did  ntit 
proceed  entirely  on  that  ground,  but  on  this,  that  according 
-to  die  true  intent  and  meaning  of  the  parties,  the  bill  was  in- 
MiKled  to  be  made  payable  to  bearer :  so  here  the  plaintifis  do 
SUA  mttempt  to  enforce  the  contract  contrary  to  the  terms  of  it^ 
Init  eeeordiog  to  that  form  by  which  the  defendant  originally 
^iMMented  to  be  bound,  as  stated  in  the  second  count.    The  spe^ 
<ial  Tercet  finds  that  Peel  and  Co.  on  the  26th  of  March  1  'Jitf 
^he^  a  bill  of  exchange  on  the  defendant  for  974/.  105.  pay- 
mkAt  to  WUkimon  and  Ca ;  which  bill,  as  the  same  has  been  al* 
%&reif  a<Soepted,   and  written  upon,  is  set  out  in  hate  verba, 
Xjpon  ihefaesmik  copy  of  the  bill  set  out  in  the  verdict,  there 
mppean  to  be  a  blot  over  the  date ;  and  the  jury  'have  thought 
9t  to  read  it,  at  it  now  stands,  the  20th.     1  must  confess  I' 
^iioald  never  have  read  it  so;  for  seeing  that  there  was  some* 
^loilg  above  the  figure  0,  that  is  the  last  reading  which  I  should 
tlBve  ipven  to  it.    I  should  have  said  on  the  face  oif  the  biilj, 
^}iis  iniMt  have  been  either  a  6  or  an  8 ;  it  co^ld  not  have  beefi 
p  becaose  the  0  is  as  high  as  the  2,  and  therefore  it  must  be  a 
:  but  the  jurjr  have  found  no  difficulty  in  saying  it  was  a  6 ; 
I  will  examine  presently  whether  there  be  any  objection  to 
it  remain  as  a  6.    The  verdict  further  finds,  that  the  de^ 
CQsBdaat,  before  any  alteration  of  the  bill,  accepted  it ;  and 
9fBkiman  and  Co.  indorsed  it  to  the  plaintiffs,  who  paid  a 
^^^mbukke  consfideradon  for  it    Then  it  is  stated,  that  whilst  the 
Vai  waa  i&  die  hands  of   WMifmm   and    Cobke^    the  date, 
""iiMMft  "die  jmtfaaritjr  of  li»  defbndaii^  was  altered  by  personis 

unknown^ 


die  f^tiy.     That  is  a  rule  of  law  calculated  to  bring  ofienders        aglH!^ 
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1791.       unknown,  from  the  26th  to  the  20th  o(  March.    They  further 
find  that  the  words  23d  of  June  were  inserted  at  the  top  of  the 


.  agMMd  bill,  to  mark  that  the  bill  would  then  become  due ;  and  that  the 
MiLLEA.  alteration  and  the  blot  were  on  the  bill  when  it  was  delivered  to 
the  plaintifis.  This  is  the  full  substance  of  the  special  verdict ; 
and  there  is  neither  forgery,  felony,  nor  fraud,  found  or  sup- 
posed by  the  jury;  we  therefore  can  neither  intend  nor  infer  it. 
The  verdict  amounts  only  to  saying  there  is  a  blot  on  the  bill, 
but  how  it  came  there  we  don't  know ;  and  we  beg  to  ask  the 
Court,  Whether  the  circumstance  of  a  blot  being  on  the  bill, 
which  we  cannot  account  for,  makes  the  bill  void  ?  Provided  I 
have  accurately  stated  the  question,  surely  such  a  verdict  is 
without  precedent.  Suppose  a  child  had  torn  out  a  bit  of  the 
bill  on  which  the  top  of  the  6  was  written,  is  the  holder  of  the 
bill  to  lose  his  974/.  or  is  the  defendant  to  get  974/.  by  such  an 
accident  ?  But  to  decide  whetlier  I  have  accurately  stated  the 
question  in  the  cause,  it  is  necessary  to  examine  the  words 
pf  the  special  verdict  minutely,  and  by  degrees*  The  jury  have 
said,  that  the  bill  was  altered.  The  word  altered  may  raise  a 
suspicion  and  alarm  in  our  minds;  but  let  not  our  judgment 
be  run  away  with  by  a  word,  without  examining  the  true  sense 
and  meaning  of  it  as  it  is  used  in  the  place  where  we  find  it. 
How  was  it  altered,  what  is  the  alteration,  when  was  it  made^ 
and  for  what  purpose?  The  jury  have  said  it  was  altered  by 
means  of  putting  a  blot  over  the  date ;  but  by  whom  or  when 
that  was  done  we  don't  know,  further  than  that  it  was  done 
whilst  the  bill  was  in  the  possession  of  Wilkinson  and  Cooke  ^ 
but  we  do  not  find  that  it  was  done  for  any  bad  purpose^  or  with 
any  improper  view  whatever.  Upon  this  finding,  the  Court  are 
bound  to  say  it  was  done  innocently.  But  the  jury  have  also 
said,  that  <<  June  23d"  was  inserted  at  the  top  of  the  bill  to 
mark  when  the  bill  would  become  due.  When  and  by  iriKmi 
was  that  done  ?  The  jury  have  not  said  one  word  upon  the  sab- 
ject.  Was  that  done  even  during  any  part  of  the  time  whilst  the 
bill  was  in  the  possession  of  Wilkinson  and  Cooke  ?  No.  It  is 
consistent  with  the  finding,  that  the  plaintiffs,  who  are  Ibund  to 
be  bond  ^fide  holders  of  the  bill,  npon  reading  the  date  to  bf^  the  < 
20th,  and  calculating  the  time  which  it  had  to  rua  from  that  ^ 
date,  put  down  '^  June  28d''  with  the  most  perfect  innooenoe»  «»< 
If  the  bill  had  been  originally  dated  on  the  20th,  the  23d<fiaif  1*^ 
would  have  been  the  true  time  of  pqrmenL  But 
that  a  wrong  date  had  been  put  down,  as  denoting  the  time 
paymoitt  is  there  any  case  or  authority  which  #ay>  that 
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circumstance  shall  render  the  bill  void?   Every  bill  which  has       1791. 

been  negotiated  within  the  memory  of  man  is  marked  by  some    '■ 

holder  or  another  with  the  day  when  it  will  become  or  is  sup-  agai^a 
posed  to  become  due.  That,  in  some  sense  of  the  word,  is  an 
alteration :  for  it  makes  an  addition  to  the  bill  which  was  not 
there  when  it  was  drawn  or  accepted.  But  was  it  done  fraudu- 
lently ?  The  answer  is,  It  was  not,  and  therefore  it  is  of  no  avail. 
So  here  the  jury  have  not  said  it  was  done  fraudulently;  and 
therefore  it  affords  no  objection.  When  the  jury  have  stated 
what  the  alteration  is,  and  how  it  was  made,  namely,  by  making 
a  blot,  and  have  fixed  no  sinister  or  'improper  motive  for  so 
doing,  it  is  the  same  as  if  they  had  said  only,  *^  Here  is  a  blot 
**  on  the  bill."  Suppose  the  jury  had  said  in  a  few  words^  that 
this  bill  was  drawn,  indorsed,  and  accepted,  by  the  defendant, 
as  the  plaintiffs  allege,  but  here  is  a  blot  upon  it  which  makes 
the  date  look  like  the  20th  instead  of  the  26th ;  the  true  an-* 
swer  would  have  been,  Blot  out  the  blot  by  your  own  under- 
standing  and  conviction,  and  pronounce  your  verdict  according 
to  the  truth  of  the  case.  It  was  nobly  said  in  another  place, 
(I  heard  it  with  pleasure,  and  thought  it  becoming  the  dignity  of 
the  person  who  pronounced  it,  and  the  place  in  which  it  was 
pronounced)  **  That  the  law  is  best  applied  when  it  is  subser- 
*^  vient  to  the  honesty  of  the  case ;  and  if  there  be  any  rule  of  law 
**  which  says  you  cannot  recover  on  any  instrument  but  according 
**  to  the  terms  of  it,  forlorn  would  be  the  case  of  plaintiffs.  By 
**  the  temperate  rules  of  law  we  must  square  our  conduct."  The 
honesty  of  the  plaintiffs'  case  has  been  questioned  by  no  one; 
and  therefore  I  should  imagine  the  wishes  of  us  all  would  have 
been  in  favour  of  their  claim,  provided  we  are  not  bound  down 
by  some  stubborn  rule  of  law  to  decide  against  them.  Here 
again  I  must  beg  leave  to  resort  to  what  was  forcibly  said  ill 
another  place^  upon  a  similar  subject,  and  which  I  shall  do  as 
nearly  in  the  words  which  passed  at  the  time  as  I  can, — because 
they  carried  conviction  to  my  mind, — because  they  contain  my 
€Xact  sentiments, — and  befcause  they  are  more  emphatical  thafi 
any  which  I  could  substitute  in  the  place  of  them.  **  The  ques- 
^  tion  (it  was  said)  is.  Whether  there  be  any  rule  of  law  so  reluo- 
'^  tant  that  it  will  not  recede  from  words  to  enforce  the  intention 
**  of  the  parties  ?  I  believe  there  is  no  such  fule.  For  half  a 
**  century  there  have  been  various  cases  which  have  lefl  the 
^  question  of  forgery  untouched.  If  a  bill  be  forged,  the  acce{H 
*^  tor  is  bound.''  Speaking  of  the  case  of  Stone  against  Pree- 
iandf  it  was  said^  <*  If  any  one  say  that  casc^  is  not  law^  let  him 
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1791.       ^  that  vhy  it  is  not  so.    Judges  can  caaHj  look  to  fanner  dm* 
^  sums,     lliis  has  beeo  a  nde  in  the  commercial  world  above 
^  to  years."    This  leasoiiing  seems  to  me  to  be  sound  and  de» 
dsive,  if  it  apply  im  the  present  case ;  and  to  prove  that  it 
does  apply^  I  need  only  quote  the  case  mentioned  at  the  bar,  of 
P^^  against  Skute,  reported  in  Becew^h  Lex  Mercat.  tii.  BOl 
of  Exthange^  jd.  ^22.  and  MoU.  109.     There  a  bill  was  payable 
1st  Jwnsmyj  and  the  person  to  whom  it  was  directed  aooepled  it  ^ 
to  pay  on  the  first  of  Man^  with  which  die  servant  retimed  to 
his  Raster,  who^  perceiving  this  enlarged  acceptance,  stnidc 
OBt  the  first  of  Mareh^  and  put  in  die  first  of  Janumjj  and  at 
that  dme  sent  the  bill  for  payment,  which  the  acceptor  refined ; 
whereupon  the  possessor  struck  out  the  first  of  Jamutfy  and  in- 
serted die  first  of  March  again.    In  an  action. brought  on  this 
bill  the  question  was,  Whether  diese  alterations  did  not  destroy 
the  bUl?  and  ruled  by  Lord  Ch.  J.  PemberUm  that  diey  dU 
not.    Now,  on  reading  this  case^  I  cannot  consider  it  in  any 
other  light  than  as  an  action  brought  against  the  acceptor;,  fiir 
it  only  states  what  passed  between  those  parties.     Here  Aesi 
is  a  rule  which  has  prevailed  in  the  commercial  world  fiir  !!• 
years;  it  stands  uncontradicted  and  unimpeached;  it  wn«  d»* 
dded  by  great  authority;  and,  as  I  take  it,  on  ddibenliaii. 
For  when  it  is  said  to  have  been  in  B.  R.  Aat  must  eillier  have 
been  in  this  Court,  or  on  a  case  saved  by  Ch.  J.  PemitrUm  far 
Ins  own  opinion ;  whidi  was  a  common  way  of  prooiadiBg  in 
those  days.    In  that  case  the  term  alteration  is  asid;  and 
therefore  we  need  not  be  frightened  or  alarmed  at  thsdt  wwd. 
The  efiect  of  the  altomtion  was  to  accellerate  the  pq^ment;  m 
it  is  h&te.    But  in  one  respect  that  case  goes  beyond  the^nro- 
sent ;  for  there  the  alteration  was  made  by  the  ^buntiff  hiraactf: 
here  it  was  not.    It  istrue  in  that  case,  when  the  pbuntiff  fimd 
he  could  not  receive  the  mesiey  on  the  first  of  Jami&rjfj  he  al- 
tered it  back  to  the  first  of  March :  but  if  the  first  alteradan^ 
tiated  the  bill,  no  subsequent  alteration  could  set  it  up  agttfaiit 
the  acceptor  without  his  consent.    Here  die  plakitifi  faavonet 
Te^^ikerad  the  bill;  but  they  have  acted  a  more  honest  piit 
fhey  have  left  the  bill  as  it  was  to  speak  for  itsdf ;  but  they  hat 
treated  it  as  a  bill  of  theS6th  otBtarth  4  they  haveprwved-fhatin-i 
'Was  ft  bill  of  die  36th  of  JtbrrA;  tfiey  demanded 
Ing  to  thait  date;  and  the  jury  hove  found  all 
to  be  true:  and  it  is  material  to  conaider  what  waa  lhe-< 
;^ned  be^ipaen  the  parties;  for  there  js  a  great  deslcf 
eBoe  between  the  fim^  nm^  facHmmnd  jheprepert: 
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Ae  question  is.  Whether  the  drawer  made  such  a  bill,  and  whe-  1791* 

ther  the  defendant  accepted  it?  and  this  is  found  by  the  jury.  "TT    "^ 

Then  the  case  of  Price  v.  ShutCy  in  sense  and  substance,  is  a  agaim$t 


direct  authority  in  point  with  the  present;  though  it  vary  in  a 
minute  and  immaterial  circumstance.    The  plaintifis,  in  treating 
the  bill,  and  making  a  demand  as  they  have  done,  seem  to  have 
followed  the  sober  advice  and  directions  given  by  Beawes  in  pL 
190;  where  he  says,  '^  He  that  is  possessor  of  a  bill,  which  only 
^*  says  pay,  without  mentioning  the  time  when,  or  that  is  with- 
**  out  a  date,  or  not  clearly  and  legibly  writteriy  payable  some 
*'  time  after  date,  &c.  so  that  the  certain  and  precise  time  of  pay* 
'*  ment  cannot  be  calculated  or  known,  mnst  be  very  circum- 
^*  spect,  and  demand  the  money  whenever  there  is  any  probable 
^*  appearance  of  the  time  being  completed  that  was  intended  for 
**  its  payment;   or  that  he  can  demonstrate  any  circumstance 
^  that  may  determine  it,  or  make  it  likely  when  it  shall  be  paid. 
^  It  is  impossible  that  this  writer  could  have  supposed  that  the 
<^  bill  was  rendered  void  by  any  blot,  obliteration,  or  erasure; 
^^  on  the  contrary,  he  tells  you  that  it  must  be  demanded  in  time^ 
<^  and  that  you  may  make  out  by  circumstances  or  other  evi* 
^^  dence  when  it  was,  or  was  likely  to  be,  payable.   That  has  beei^ 
^  made  out  by  evidence  in  the  present  case.     Upon  this  head  I 
*^  shall  only  add  one  authority  more,  which  is  Carth.  460,  where 
^  a  bill  was  accepted  after  a  day  of  payment  was  elapsed.   It  was 
'^  objected:  that  it  was  impossible  in  such  a  case  for  the  defend- 
^*  ant  to  pay  according  to  the  tenor  of  the  bill,  and  therefore  the 
*^  declaration  was  bad;  but  the  Court  held  it  good,  and  said  the 
^  efiect  of  the  bill  was  the  pa3rment  of  the  money,  apd  not  the 
**  day  of  payment.     So  here  the  defendant,  having  accepted  this 
^  bil]>  whatever  may  be  the  construction  as  to  the  date,  must 
^  pay  the  money.    I  hold  that  in  this  case  there  is  no  fraud, 
*^  either  express  or  implied;  and  that  as  the  plaintiff  have  proved 
^  that  they  gave  a  valuable  consideration  for  the  bill,  and  that 
It  was  indorsed  to  them  by  those  through  whose  hands  it  pass* 
ed,  their  case  is  open  to  uo  objection  whatever.    But  I  will 
^oppose  for  a  moment,  though  the  case  do  not  warrant  it,  that 
tVilkimon  and  Cooke  did  mean  a  fraud;  still  I  am  of  opinion 
tliat  would  not  affect  the  case  between  the  plaintiflEs  and  the 
^e&ndiuit.   It  is  a  common  saying  in  our  law  books,  that  fraud 
Vitiates  every  thing.   I  do  not  quarrel  with  the  phrase,  or  mean 
Ui  the  smallest  degree  to  impeach  the  various  cases  which 
)ui¥e  been  founded  on  the  proof  of  fraud.     But  stilt  we  must 
iBooUect,  that  the  principle  which  I  have  mentioned  b  always 
[     •Yot.IV.  Z  ,.  <*  applied 
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17M.       ^'  applied  ad  hominem.    He  who  is  g^iliy  of  afiraud  shall aever 
<(  be  permitted  to  avail  himself  of  it;  and  if  a  contract  founded 


^jilrf*      "  in  fraud  be  questioned  between  tbe  parties  to  that  conlraflt^  I 
Millie.     «  agree,  that  as  against  the  person  vbohas.comnull^d!  t)i#  finw^ 
((  and  who  endeavours  tp  avail  himself  of  it,  the  contmot  shall 
<<  be  considered  as  null  ai^d  void.    But  there  is-  nacase  in  whidi 
<'  a  fraud  intended  by  one  man  shall  overturn  a  &ir  and  Aohi^>M> 
<<  contract  between  twp.  others.    Even  as  between  t|i9  partiss 
^<  themselves  we  must  not  forget  the  figm*ative  laagpage  of  Ltord 
«  Cb.  J.  WilmoU  who  said  <^  That  the  statute  law  is  like  a  t^fonan^ 
^<  where  he  comes  he  makes  all  void:  but  the  oonwon  lasR  ia 
^<  like  a  nursing  father,  and  makes  void  only  that  part  wliere  the. 
<<  foult  is,  and  preserves  tbe  rest.''  2  IViU.  551 .   If  an  alterotioii 
be  made  to  effect  a  fraud  the  alteration  shall  be  laid  out  of  the 
question;   but  still  the  contract  shall  exist  to  its  original  and 
honest,  purpose,  and  shall  be  carried  into  execution  as  if  the 
fraud  had  never  existed.    A  case  somewhat  similar  to  thi»:is/to 
be  found  in  the  book  which  I  have  before  qppledf  ai}d;wdiid)i^ 
though  not  a  binding  l^al  authority,  yet,  where  its  prppositiona 
are  founded  on  practice  and  good  senses  is-  deserving  of  soeiie 
intention.    BeaweSj  tit.  Bill  ofExchangef  pL  ISfl,  says,  Whaie 
the  possessor  of  a  biU  payable  to  his  order  foils,  and  to  daioand 
his  creditors  indorses  it  to  another,  who  n^gotiatea  it^  aod.eBac* 
tually  receives  the  value,  indorsing  it  again  to  a  thim^  tew  and* 
though  tbe  creditors  having  discovered  the  fraud  oppoirJt^.  yer 
the  acceptant  must  pay  it  to  him  who  comes  to  recehre  it,,  oir 
proof  that  he  paid  the  real  value  for  it«     Bet  it  hw-bam  oan* 
tended,  that  there  is  an  analogy  between  bills  of«  *»ffir**ffiPgrr-  aed* 
deeds,  and  that  in  the  case  of  deeds  any  erasure,  or  allMalmi.win) 
avoid  the  deed.    In  answer  to  this,  first*  I  deny.^^m^hgf 
between  bills  of  exchange  and  deeds;  and  there  is .  no  aafhmwty 
to  support  it.    In  the  case  of  deeds,  there  mqst.bai:»»j 
and  as  we  learn  from  10  Cb.  d^  6,  in  ancient  timaa  thfl! 
pronounced  upon  view  of  the  deed,  though  Lord  Gobi: 
practice  was  afterwards  altered.^    But  there  nevai^  isiAi 
of  a  bill  of  exchange.:  the  judges,  cannot  dstermaie^na^  ai  wrw^ 
of  that;  but  it  must  beleft  to  a  jury  to  deoideapoa.  tha  whate- 
of  the  evidence,  according  to  the  tralh-.oftthe 
in  the  case  of  joint   and  sevecal,  bondii.  the  TrTjcifrifrm 
founded  on  its  being  a  substantial  iejury  to  the 
for  if  it  were  considered  as  a.sole  bondt.the 
be  answerable  for  the  whole,  debts    hut  ift  il  weM»  at  jaist 
bond*  he  woold  b|ia.liaM«  tq  oid^y  hal4-  or  other 
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patf  of  it.     So  far  in  those  days  did  the  Court  look  into  the       }79I. 
eqnify  of  the  case;  but  the  blot  on  this  bill  is  no  injury  to  the 


pudttg  the  time  fix)m  the  original  date;  then  he  must  pay  it; 
he  alone  is  liable;  and  he  never  can  be  charged  a  second  time 
on  thb  bilL  2dly,  It  is  not  universally  true  that  a  deed  is  de- 
tttcyed  by  an  alteration,  or  by  tearing  off  the  seal.  In  Palm. 
408}'  a  deed  which  had  erasures  in  it,  and  from  which  the  seal 
Wai  torn,  was  l^ld  good;  it  appealing  that  the  seal  was  torn  off 
by  a  little  boy.  So  in  any  case  where  the  seal  is  torn  off  by 
accident  afl^  plea  pleaded,  as  appears  by  th^  cases  quoted  by 
th^  plainti£fl^  Counsel ;  and  in  Aese  days,  I  think  even  if  the 
wtaX  were  torn  off-before  the  action  brought,  there  would  be  no 
difficulty  in  frtttnin^  a  declaration,  which  would  obviate  every 
doubt  itpon'tiiat  point,  by  stating  the  truth  of  the  case.  The 
di£9colty  which  arose  in  the  old  cases,  depended  very  much 
on  the  technicid  forms  of  pleading  applicable  to  deeds  alone. 
The  pbiatH  itiade  a  prqfert  of  the  deed  under  seal,  which  hel 
still  ifiuit  do,  unless  he  can  allege  a  sufficient  ground  for  excus- 
ing it:  when  that  is  done^  the  deed  or  the  proftrt  must  agree 
witU  diat  stated  in  the  declaration,  or  the  plaintiff  fails;  but  a 
frqfisft  of  a  deed  without  a  seal  will  not  support  the  allegation 
bf  a  d^ed  with  a  seal.  For  these  reasons  I  am  of  opinion  that 
tiie  pbdnttfls  iare  entitled  to  judgment  on  the  2d  count,  which  is 
dibwn  upon  the  bill,  stating  it  to  bear  date  the  26th  March. 

Bilt  supposing  there  could  be  atAy  doubt  on  this  part  of  the 
case^  I  am  also  of  opinion  that  the  plaintifii  ar6  entitled  to  their 
jvdgment  on  either  of  the  two  counts  for  money'  paid,  or  for 
mdtiey  had  and  received.  H&rc  it  is  material  to  recall  to  otit 
nttids  tte  fiicts  found  by  the  verdict.  The  bill  produced  to  th^' 
jofjr'  pM  drawn  for  value;  and  was  accepted  by  the  defend- 
aBfilt  He  is  not  found  to  have  no  effect:^  of  the  drawer^s  in  his' 
liUds;  and  his  accepting  the  bill  imports,  and  is  at  the  ieast 
pfMt'Jhtit  evidence  that  he  had;  and  on  this  verdict  he  mnst  be' 
tikto.to  baV^  the  amount  in  his  hands.  In  Bvrr.  1675,  AsforijJ. 
aiSii  it  is'  an  admission  of  effects.  By  his  acceptance  he  gave' 
£li&  to  the  bill;  and  the  plaintiffs  giving  credit  to  that  fact  have 
aellMdly  paid  the  value  of  the  bill  on  receiving  it.  On  this  case 
ihevaiatief  paid  by  the  plaintiffs  is  money  paid  for  the  use  of  this 
deftlkEEMti  for  the  money  was  advanccfd  on  the  cr^it  of  the 
dbfehatol,  add  in  consequence  of  his  undertdcin^  to  pay' the 
U&^  li^^  the  ntotayih  the  ddbndtef  s  hands  is  s6  mtich 
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ddkndaikt;  he  is  not  liable  to  pay  till  the  bill  became  due,  com-       a^aha 
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1791.       money  received  by  him  for  the  use  of  the  plaintiffs,  who  were 
"~  holders  of  the  bill  when  it  became  due.     The  defendant  has 

gainst  got  tliat  money  in  his  pocket,  which  m  justice  and  conscience 
the  plaintifis  ought  to  have,  and  therefore  they  are  entitled  to 
recover  it  in  action  for  money  had  and  received. 

In  answer  to  this,  it  was  in  the  last  term  suggested  for  con- 
sideration, Whether  this  bill  after  the  alteration  were  not  a  dose 
in  action^  which  could  not  be  assigned  ?   It  is  laid  down  in  our 
old  books,  that  for  avoiding  maintenance  a  chose  in  action  can- 
not be  assigned,  or  granted  over  to  another.     Co.  IaL  214,  a, 
WSj  tf,  2  RolL  45,  /•  40.     The  good  sense  of  that  rule  seems 
to  me  to  be  very  questionable;  and  in  early  as  well  as  modem 
times  it  has  been  so  explained  away,  that  it  remains  at  most 
only  an  objection  to  the  form  of  the  action  in  any  case.     In  8 
BoU.  Abr.  45  &  46,  it  is  admitted  that  an  obligation  or  other 
deed  may  be  granted,  so  that  the  writing  passes;  but  it  is  said 
that  the  grantee  cannot  sue  for  it  in  his  awn  name.     If  a  third 
person  be  permitted  to  acquire  the  interest  in  a  thing,  whether 
he  is  to  bring  the  action  in  his  own  name,  or  in  the  name  of 
the  grantor,  does  not  seem  to  me  to  affect  the  question  of  mun- 
tenance.     It  is  curious,  and  not  altogether  useless,  to  see  how 
the  doctrine  of  maintenance  has  from  time  to  time  been  received  * 
in  Westminster  Hall.     At  one  time,  not  only  he  who  laid  out 
money  to  assist  another  in  his  cause,  but  he  that  by  his  friendship 
or  interest  saved  him  an  expense  which  he  would  otherwise  be 
put  to,  was  held  guilty  of  maintenance.    Bra.  Tit.  Maintenance 
7.14. 17.  &c    Nay,  if  he  officiously  gave  evidence,  it  was  mainte- 
nance; so  that  he  must  have  had  a  subpcena^  or  suppress  the  truth. 
That  such  doctrine  repugnant  to  every  honest  feeling  of  the  hu- 
man heart  should  be  soon  laid  aside  must  be  expected.    Ao* 
Gordingly  a  variety  of  exceptions  were  soon  made;  and,  amongst 
others,  it  was  held,  That  if  a  person  has  any  interest  in  the  thing 
in  dispute,  though  on  contingency  only,  he  may  lawfully  main- 
tain an  action  on  it    2  RoU.  Abr.  1 15 ;  but  in  the  midst  of 
these  doctrines  on  maintenance,  there  was  one  case  in  which  thi 
Courts  of  law  allowed  of  an  assignment  of  a  chose  in  action^ 
that  wa^  in  the  case  of  the  Crown ;  for  the  Courts  did  not 
themselves  bold  enough  to  tie  up  the  property  of  the  Crown, 
to  prevent  that  from  bemg  transferred.    3  Ijcon.  198, 2  Cro.  18( 
Courts  of  equity  from  the  earliest  times  thought  the  doctrine 
absurd  for  them  to  adopt ;  and  therefore  Uiey  always  acted  e:  in 
dirpct  contradiction  to  it;  and  we  shall  soon  see  that  Courts       of 
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law  also  altered  their  language  on  the  subject  very  much.     In       1791, 
12  Mod.  554,  the  Court  speaks  of  an  assignment  of  an  appren-  '' 

tice,  or  an  assignment  of  a  bond,  as  things  which  are  good  be-       agaimtt 
tween  the  parties;  and  to  which  they  must  give  their  sanctiooi 
and  act  upon.    So  an  assignment  of  a  chose  in  action  has  always 
been  held  a  good  consideration  for  a  promise.     It  was  so  in 
1  Boll.  Ab.  29.  Sid.  212.  and  T.  Jones,  222.;  and  lastly,  by  all 
the  Judges  of  England^  in  Mouldsdale  against  Birchallj  2  Black. 
820.  though  the  debt  assigned  was  uncertain.  After  these  cases, 
we  may  venture  to  say  that  the  maxim  was  a  bad  one,  and  that 
it  proceeded  on  a  foundation  which  fails.     But  still  it  must  be 
admitted,  that  though  the  Courts  of  law  have  gone  the  length  oi 
taking  notice  of  assignments  of  choses  in  action  and  of  acting  upon 
them,  yet  in  many  cases  they  have  adhered  to  the  formal  ob- 
jection, that  the  action  shall  be  brought  in  the  name  of  the 
assignor,  and  not  in  the  name  of  the  assignee.     I  see  no  use  or 
convenience  in  preserving  that  shadow  when  the  substance  is 
gone;  and  that  it  is  merely  a  shadow,  is  apparent  from  the  later 
cases,  in  which  the  Court  have  taken  care  that  it  shall  never 
work  injustice.   In  Bottomley  v.  Brooke^  C.  B.  Mich.  22  G.  3.  (a), 
which  was  debt  on  bond,  the  defendant  pleaded  that  the  bond 
was  given  for  securing  103/.  lent  to  the  defendant  by  E.  Chan^ 
cellar  {  and  was  given  by  her  direction  in  trust  for  her,  and  that 
E.  Chancellor  was  indebted  to  the  defendant  in  more  money. 
To  this  plea  there  was  a  demurrer,  which  was  withdrawn  by 
the  advice  of  the  Court.     In  Budge  v.  Birchy  K.  B.  Mich.^5 
G.  3.  (6),    on    the    same  pleadings  there  was  judgment  for 
the  defendant.     And  in  Wincli  v.  Keeley,  K.  B.  Hil.  27  Geo. 
3.  {c\  where  the  obligee  assigned  over   a  bond,    and   after- 
wards became  a  bankrupt,  the  Court  held  that  he  might  not- 
withstanding maintain  the  action.     Mr.  J.  Ashhurst  said,  •  '<  It 
^  ia  true  that  formerly  Courts  of  law  did  not  take  notice  of  «i 
*^  equity  or  a  trust:  but  of  late  years,  as  it  has  been  found  prp- 
^  ductive  of  great  expense  to  send  the  parties  to  the  other  side 
^*  of  the  Hally  wherever  this  Court  have  seen  that  the  justice  of 
«<  the  case  has  been  clearly  with  the  plaintiff,  they  have  not  turn* 
^*  ed  him  round  upon  this  objection.  Then  if  this  Court  will  take 
•*  notice  of  a  trust,  why  should  they  not  of  an  equity?    It  is 
**  certainly  true  that  a  chose  in  action  cannot  strictly  be  assigned; 
^*  but  this  Court  will  take   notice  of  a  trust,    and  see  who 
is  beneficially  interested*"     But  admitting  that  on  account  of 
quaint  maxim  there  may  still  be  some  cases  in  which  an 
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1791.  jKlion  caiinot  be  mainlamed  by.  an  assignee  of  a  diote  iu  actioa 
in  his  own  name,  it  remains  to  be  considered,  whedier  that 
idgection  ever  did  hold  or  ever  can  hold  in  the  case  of  a  mer- 
^^*  cantile  instrument  or  transaction*  The  law-merchant  is  a  system 
of  equity,  founded  on  the  rules  of  equity,  and  governed  in  all 
jits  parts  by  plain  justice  and  good  faith.  In  Pillans  v.  Van  Mieropj 
Lord  Itan^tdd  said.  If  a  man  agree  to  do  what  if  finally  exe- 
cuted would  make  him  liable^  as  in  a  Court  of  equi^,  so  in 
;D[iercantUe  Uunsactions,  the  law  looks  on  the  act  as  done,  i 
can  find  no  instance  in  whidi  the  objection  has  prevailed  in  a 
mercantile  case;  and  in  the  two  instances  most  universally  in 
use,  it  undoubtedly  does  not  hold;  that  is,  in  the  cases  of  faiUs  of 
lexchange,  and  policies  of  insurance.  The  first  is  the  preset^ 
case;  and  bills  are  assignable  by  the  custom  of  merchants:  so 
In  the  case  of  policies  of  insurance;  till  the  late  act  was  made, 
requiring  that  the  name  of  the  person  interested  diould  be  in«- 
serted  in  the  policy,  the  constant  course  was  to  make  the  policy 
in  the  name  df  the  broker;  and  yet  the  owner  of  the  goods 
maintained  an  acticm  upon  it.  Circulation  and  the  tiansfer  of 
property  are  the  li£e  and  soul  of  trade,  and  must  not  be  checked 
in  any  instance.  There  is  no  reason  for  confining  the  power  of 
assignment  to  the  two  instruments  which  I  have  mentioned; 
imd  I  will  shew  you  other  cases  in  which  the  Court  have  al- 
lowed it.  1st,  In  Tenner  v.  Mearsy  where  the  defendant  a  cap- 
tain of  an  East  Jndianum,  borrowed  1000/.  of  Cojff  and  gave  two 
respondentia  bonds,  and  signed  an  indorsement  on  die  back  of 
them,  acknowledging  that,  in  case  Cox  chose  to  assign  the  bonds^ 
he  held  himself  bound  to  pay  them  to  the  assignees.  Cax  assign- 
ed tb^m  to  the  plaintifl^  who  was  allowed  to  recover  the  amqiiBt 
of  them  in  any  action  for  money  had  and  received.  De  Gny 
.  Ch.  J.  in  disposing  of  the  motion  for  a  new  trial,  said  («)  Res- 
pondentia bonds  have  been  found  essentially  necessary  tar  car- 
rying on  the  Jbidia  trade;  but  it  would  clog  these  seourities^^ 
and  be  productive  of  great  ^inconvenience,  if  they  were 
to  remain  in  the  hands  of  the  first  obligee.  This  contract  i: 
therefore  devised  to  operate  upon  subsequ^it  assignments, 
amounts  to  a  declaration,  that  upon  such  assignm^it  the 
which  I  have  borrowed  shall  no  longer  be  the  money  of  ^  bv^^ 
pf  B.  his  substitute.  The  plaintifi^  is  certainly  entitled  to 
money  in  conscience;  and  therefore  I  think  entitled  also  at 
for  the  defendant  has  promised  to  pay  amf  person  who  is 
titled  to  the  moneys— So  in  the  present  cas^  Imyibm  plaint  ^^ii 
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iataamieaoe  entitM  to  the  iiidii€y>  «iv9  the  MetichM  lias       i)f91r 
pniitnied  IK>  pa^r^  t)r,  whicli  is  the  sattue  tMn^f  is  by  )fiw  b^fntod    ^r~ — ~* 
to  pay  Ae  money  1K>  any  fPetwrn  who  is  wtlded.    Iftte  VH^r  M^     *  ^^iWi 
tore -and  ^MOidflCion  cf  ian  actAMi  fat  imney  htA  and  iMcfit^ 
is,  tluft  ihie  {ihnMtiff  is  in  iMmAmtie  '^UttiAei  to  the  nMiejr ;  atid 
OQ  thflt  ffnmnd  k  has  been  repeatedly  iMud  to  be  n  biH  in  e^ftffy. 
We  aH  V0iiieinbe<r  tile  sottUd  «tod  taahly  ophridn  giveh  by  ttiy 
lioid  CUdf  Justice  he»e  in  the  begftmibg  of  tiie  taiM;  terto  dn  a 
BNtion  ttude  by  Mr.  Bearer^  fer  a  kie#  trial,  Whereih  be  taGd, 
if  be  Awnd  jnntoe  atid  honeiftyoB  the  side  tf  a  pfadhtSlF  hsft, 
ks  wottid  never  torn  hSUa  l^und,  in  order  to  g^re  htm  the  chance 
of  ^gmingjiisiioe  elsewheV^.  fidly,  fUlarkt  t.  Adaivy  Sietihgs  alter 
JBasHfls  ^  C^  ^*  Dehumy^  an  officer,  drew  a  bffl  oh  tlie  n^itat 
nf  m  Tsgkttent  payable  o«t  of  the  first  money  which  should  be* 
€tmie  dae  to  him  on  accomit  of  arreairs  or  non^effectiTe  mon^. 
Mait  4aA  tiot  aicoe]^  the  biU,  but  mariced  it  in  his  book;  and 
pimniPiJ  to  pay  when  cflkts  came  to  hand;    Betray  died  be* 
€Mt  the  bill  w»  paid;  ami  the  administratrix  brought  an  ac- 
tion agaiaat  Adudr  fer  money  had  aksd  received.    It  was  allowed 
by  att  partieB  that  Ais  was  not  a  bill  within  the  custom  of  met- 
chants:  bat  Lord  Mans/SM  said  that  it  is  an  assignment  for 
tahsabifc  oonsideration)  with   notice  to  the  agent;   and  he  is 
b0aml  to  pay  it     He  said  he  rotiembered  a  cose  in  Chancery, 
#httre  am  agent  under  the  like  circumstances  had  pdd  the  mo- 
lieytothe  administrator,  and  was  decreed  notwithstanding  to 
pay  to  the  person  in  whose  &vonr  the  bill  was  drawn.   3dly,  In 
hmd  ▼•  DoHglas^  a  B.  East.  S9  G.  S.  (a),  A.  being  indebted 
to  A,  and  B.  indebted  to  C,  B.  gave  an  order  to  A.  to  pay  C. 
tbi^  money  due  from  A.\jo  B.\  whereupon  C  lent  B.  a  fuithef 
Mn,  mid  the  order  was  accepted  by  ^    Oti  the  refusal  of  ^  to 
oomply  with  the  order,  it  was  held  that  C  might  maintain  an  ac^ 
Um  for  money  had  and  received  against  him.    And  Mr.  J.  Heath 
ittpreialy  said  he  thought  in  mercantile  transactions  of  this  sort 
saob  all  aAdertaking  may  be  construed  to  make  a  man  liable  fot 
nMiKff  had  and  received.    This  opinion  was  cited  with  appri> 
latioa  in  the  House  of  Lords  in  Gibsm  v  Minet.     Ltistly,  t 
tame  to  the  case  of  Tatlock  v.  Harris^  fante  3  vol.  182. J  iti 
which  Lord  Kenyon^  m  delivering  the  judgment  of  the  Court, 
ilid.  It  **  was  an  appropriation  of  so  much  money  to  be  paid  to  the 
^  parson  who  should  become  the  holder  of  the  bill.  We  consider 
^  it  aa  an  agreement  between  all  the  parties  to  appropriate  so 
^  »Mb  property  to  be  carried  to  the  account  of  the  holder  of 
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1791.     '  ^  die  bQl;  and  this  will  satisfy  the  justice  of  the  ease,  withovrt 
**  infringing  any  rule  of  law."     All  these  cases  prove  that  the 
ij#        remedy  shall  be  enlarged,  if  necessary,  to  attain  the  justice  of 
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the  case;  and  that  if  the  plaintiff  has  justice  and  consci^ice  on 
his  side,  and  the  defendant  has  notice  only,  the  plaintiff  shall 
recover  in  an  action  for  money  had  and  received.  Let  us  not  be 
less  liberal  than  our  predecessors,  and  even  we  ourselves,  have 
been  on  former  occasions.  Let  us  recollect,  as  Lord  Ch.  J.  Wi^ 
moi  said  in  the  case  I  have  alluded  to,  that  not  <Hily  boni  judi^ 
CIS  est  ampUare  jurisdictioneniy  but  ampliarejusiiciam:  and  that 
the  common  law  of  the  land  is  the  birthright  of  the  subject,  un- 
der which  we  are  bound  to  administer  him  justice^  without 
sending  to  his  writ  of  subpcena^  if  he  can  make  that  justice  ap- 
pear. The  justice,  equity,  and  good  conscience  of  the  case  of 
these  plainti£b  can  admit  of  no  question;  neither  can  it  be 
doubted  but  that  the  defendant  has  got  the  money  which  the 
plaintiffi  ought  to  receive.  For  these  reasons  I  am  of  opinion 
that  the  plaintiffs  are  entitled  to  judgment  on  dther  of  these  three 
counts  in  the  declaration,  namely,  on  the  count  on  the  bill  iX 
exchange,  stating  the  date  to  be  the  26th;  or  on  the  count  finr 
money  paid;  or  on  the  count  for  money  had  and  received. 

Grose,  J. — The  only  question  in  this  case  is.  Whether  there 
iqppears  on  the  fiice  of  this  special  verdict  a  right  of  action  in 
the  plainti£&  on  any  of  the  counts?  The  first  count  is  on  a  bill 
of  exchange  dated  the  20th  of  March ;  but  there  being  no  proof 
of  any  bill  of  that  date^  there  is  clearly  an  end  of  that  count.  The 
second  is  on  a  bill  dated  the  26th  o{ March;  but  the  defiaidant 
objects  to  the  plaintiflb*  recovering  on  this  count  also^  becaoseb 
the  bill  having  been  altered  while  it  was  in  the  hands  of  fVU^ 
Innson  and  Cooke,  it  is  not  the  same  bill  as  that  which  wai 
accepted;  and  that  is  the  true  and  only  question  in  the  caose. 
My  idea  is,  that  the  plaintiffi'  right  of  action,  as  stated  in  tfaia 
count,  cannot  be  maintained  at  common  law,  but  is  suppcwted 
only  on  the  custom  of  merchants,  which  permits  these  parti* 
Cttlar  choses  in  action  to  be  transferred  frcmi  one  parson  to  ano- 
ther. The  plaintiffi,  as  indorsees,  in  order  to  recover  on  thia 
bill,  must  prove  the  acceptance  by  the  defendant,  the  indorse- 
ment from  Wilkinson  and  Cooke  to  them,  and  that  this  was  the 
bill  which  was  presented  when  it  became  due.  Now  has 
all  this  been  proved?  The  bill  was  drawn  on  the  26th  of 
March,  payable  at  S  months'  date;  the  defendant's  engaga^ 
ment  by  his  acceptance  was,  that  it  should  be  paid  when  it 
became  due^  according  to  that  date;  but  afterwards  the  date 
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was  altered;  the  date  I  consider  as  a  very  material  part  of  tbe       1791. 
bill,  and  by  the  alteration  the  time  of  payment  is  accelerated      -. 
several  days:  according  to  that  alteration,  the  pajrment  was  de*-      ^V!''*'* 
manded  on  the  23d  of  June^  which  shews  that  the  plaintiffs  con* 
sidered  it  as  a  bill  drawn  the  20th  of  March  ;  then  the  bill  which 
was  produced  in  evidence  to  the  jury  was  not  the  same  bill  which 
was  drawn  by  Peel  and  Ck>.  and  accepted  by  the  defendant ;  and 
here  the  cases  which  were  cited  at  the  bar  apply.    Pigatfs  is 
the  leading  case ;  from  that  I  collect,  that  when  a  deed  is  erased^ 
whereby  it  becomes  void,  the  obligor  may  plead  non  est  factum^ 
and  give  the  matter  in  evidence^  because  at  the  time  of  plea 
pleaded  it  was  not  his  deed ;  and  secondly.  That  when  a  deed 
is  altered  in  a  material  point  by  himseli^  or  even  by  a  stranger^ 
the  deed  thereby  becomes  void.     Now  the  effect  of  that  deter* 
xnination  is,  tliat  a  material  alteration  in  a  deed  causes  it  no 
longer  to  be  the  same  deed.     Such  is  the  law  respecting  deeds  t 
but  it  is  said  that  that  law  does  not  extend  to  the  case  of  a  bill 
of  exchange.     Whether  it  do  or  not  must  depend  on  the  prin- 
ciple on  which  this  law  is  founded.     The  policy  of  the  law 
has  been  already  stated;  namely,  tliat  a  man  shall  not  take 
the  chance  of  committing  a  fraud,  and,  when  that  fraud  is  de- 
tected, recover  on  the  instrument  as  it  was  originally  made. 
In  such  a  case  the  law  intervenes,  and  says,  That  the  deed  thus 
altered  no  longer  continues  the  same  deed  ;  and  that  no  person 
can  maintain  an  action  upon  it.     In  reading  that  and  the  other 
cases  cited,  I  observe  that  it  is  no  where  said  that  the  deed  is 
void  merely  because  it  is  the  case  of  a  deed,  but  because  it  is 
noi  the  same  deed.     A  deed  is  nothing  more  than  an  instrument 
or  agreement  under  seal :  and  the  principle  of  those  cases  is, 
that  any  alteration  in  a  material  part  of  any  instrument  or 
agreement  avoids  it,  because  it  thereby  ceases  to  be  the  same 
instrument;   and  this    principle    is    founded    on    great  good 
senses  because  it  tends  to  prevent  the  party  in  whose  favour  it 
is  made^  from  attempting  to  make  any  alteration  in  it.    This 
principle  too,  appears  to  me  as  applicable  to  one  kind  of  in«^ 
^truments  as  to  another ;  but  it  has  been  contended  that  there 
2s  a  difference  between  an  alteration  of  bills  of  exchange  and 
d^s;  but  I  think  that  the  reason  of  the  rule  affects  the  for-» 
vi^er  more   strongly;    and  the  alteration  of  them  should  be 
^nore  penal  than  in  the  latter  case.    Supposing  a  bill  of  ex« 
^^buige  were  drawn  for  1002.  and  after  acceptance  the  sum  was 
^^tored  to  10002. ;  it  is  not  pretended  that  the  acceptor  shall  be 
^ble  to  pay  the  10002;  and  I  say  that  he  Cfinnot  be  compelled 
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lf91.       to  pajr  tbe  lOOL  aocor£ng  to  kk  accepUnce  of  die  UU,  becanb 
it  m  aot  tlie  aame  InH.     So  if  tke  mame  <if  the  payee  kad  been 
aheredy  it  wookl  not  have  oontiiNied  the  fiaaw  bill;  afid  the 
alteradon  in  every  nspect  prerents  the  infltruraent's  ocmtiBini^ 
Ae  same^  as  well  when  applied  to  a  biU  as  to  a  deed.     It  wtt 
aaid  that  Pigotfu  case  <»d7  shews  to  what  time  the  lasne  re- 
hties:  but  it  goes  ftirdier,  and  shews,  that  if  the  instnment  be 
altered  at  any  time  befiwe  plea  pleaded,  it  becomes  void.    It  is 
tme  die  Coot  will  enqom  to  what  time  the  issae  relates  in  both 
cases.  Then  to  what  tiase  does  the  issue  relate  here  i  The  plain** 
tUb  in  this  case  undertook  to  prove  every  thing  that  would  sop* 
port  the  assumpsit  in  law,  odierwise  the  asswnpsit  did  not  arisen 
It  was  incambeHt  6n  them  to  prove,   that  before  the  acdon 
was  brought,  this  identical  UU,  which  was  produced  ha  dfi- 
denoe  to  the  jury,  was  accepted  by  the  defendant,  and  i^ 
fused:  but  if  the  bill,  which  was  accepted  by  die  defendant, 
were  altered  before  it  was  presented  for  payment,  dien  dmt 
identical  bill  which  was  accepted  by  die  defendant,  was  not 
presented  for  payment;  the  defendant's  refusal  was  a  refiisal 
to  pay  another  instrument;  and  therefore  the  plaintiflb  fiuled 
in  proving    a   necessary    averment    in  their   dedaradbn.    If 
the  bill  had    been   presented    and   refused  payment,   and  it 
had    been    altered    after    the    action    was    broii^ht,    dien  it 
might  have  been  like  the  case  mentioned  at  the  bar.    It  was 
contended  at  the  bar,  that  the  enquiry  before  a  jury  in  an  ac- 
tion like  the  present  should  be,  Whether  or  not  the  defendant 
promised  to  pay  the  bill  at  the  time  of  his  acceptance?  But 
granting  that  he  did  so  promise,  that  alone  will  not  make  him 
liable,  unless  that  same  bill  were  afterwards  presented  to  him.    I 
will  not  repeat  the  observations  which  have  been  already 
by  my  Lord  on  the  case  in  MoUoy :  but  the  note  of  that 
a  very  short  one;  and  the  principle  of  it  is  not  set  forth  in  attjig^a 
other  book,  nor  indeed  do  the  facts  of  it  sufBcientiy  appear.    Z 
doubt  also  whether  it  was  a  determination  of  this  Court :  it  onl^. 
^q)ears  that  diere  was  a  point  made  at  nisi  priuSf  but  not  that 
was  afterwards  argued  here:  but  it  has  been  said  that  a 
in  fiivour  of  the  plaintiflb  will  be  the  most  convenient  one 
the  commercial  world :  but  that  is  much  to  be  doubted :  for  t 
after  an  alteration  of  this  kind,  it  be  competoit  to  the  Court 
enquire  into  the  original  date  of  the  instrument,  it  will  also 
competent  to  enquire  into  the  original  sum  and  the  ot^gh       ^<i 
payee,  after  they  bad  been  altered;  which  would  creite 
ii  and  open  a  door  to  frand.  Great  and  mischfefoiis 
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ieote  hare  already  crept  into  these  transactioaB ;  and  I  cob-       i?91. 
cme,  that  keeping  a  strict  hand  oy^r  the  holders  of  bills  of  ex* 
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diange,  to  prevent  any  attempts  to  alter  thera,  may  be  attended  agamt 
with  many  good  effects,  and  ciHinot  be  productive  of  any  bad 
consequences,  because  the  party  who  has  paid  a  value  for  the 
faiU  may  have  recourse  to  the  person  who  immediately  received 
it  fr^m  lum.  On  these  grounds,  theref<Mre,  I  am  of  opinion 
4iuii  the  plaintiffi  cannot  recover  on  the  second  count  Neither 
ido  I  think  tliat  they  cim  recover  on  the  general  counts,  because 
it  is  not  stated  as  a  fact  in  the  verdict  that  the  defenduit  re- 
ceived the  mon^,  the  value  of  the  bill. 

Per  Curiam^  Judgment  for  the  definidant  {a), 

(«)  This  judgment  was  afterwards  affirmed  in  the  Exchequer  Chamber.    Vid.  post  5 
▼0L567. 


Jevhikgs  agaimt  Newman,  Admiai$tiatrix.  ^'^'fSr 

^jPHE  four  first  counts  in  this  declaration  were  on  promises  A  count  on  a 
^   made  by  the  intestate;  the  fifth  stated.  That  after  the  death  ^JXd^dLt, 
'of  the  intestate,  the  defendant,  as  administratrix,  was  indebted  "  «d«n««»tw» 

^  to  pitiy  money  re» 

to- the  pudntiiF  in  10002.  for  so  much  money  by  the  defendant,  ceiTed  by  him» 
as  such  administratrix,  had  and  received  to  and  for  the  use  of  pUbtirs^use^ 
the  plaintiff    To  this  there  was  a  special  demurrer,  because  SJJJ°J^|^'"*^ 
the  two  causes  of  action,  the  one  from  the  intestate,  and  the  counts  on  pro- 
other  from  the  administratrix,  could  not  be  joined.  the  intestate. 

Baldmnj  in  support  of  the  demurrer,  after  observing  that  4^'*  ' 
those  counts  only  could  be  joined  to  which  the  same  plea  might  3  ^-  zc>4. 
be  pleaded,  and  on  which  the  same  judgment  might  be  given 
(a),  insisted  that  the  fifth  count  in  this  declaration  could  not  be 
joined  with  the  preceding  ones,  because  the  defendant  could 
not  plead  plene  administravU  to  that  count,  as  the  cause  of  ac- 
tion arose  after  the  death  of  the  testator,  Barry  v.  Rush  {h) ; 
and  because  the  plaintiff  would  be  entitled  to  a  judgment  de 
bonis  prqprtis  on  this  count ;  whereas  the  others  would  only  war- 
rant a  judgment  de  bonis  testatoris, 

Wigley^  contrdj  answered,  that  the  whole  cause  of  action  was 
against  the  defendant  in  the  character  of  administratrix ;  that 
she  was  named  as  such  at  the  beginning  of  the  declaration ;  and 
each  of  the  counts  alleged  the  promise  to  have  been  made  by 
her  as  administratrix.  If  so,  the  defendant  might  plead  plene 
•dministravit  to  the  last  count,  as  was  done  in  Rann  v.  Hughes  (c}j 

(0)  Brvwm  V.  DixM,  ante,  x  vol.  274,  and  i  fVih,  152. 

(^)  Ante,  X  Tol.  691.  '  (c)  7  Bre.  Paul,  Cat.  55O.  * 
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1791.       as  weQ  as  to  the  other  counts,  and  the  same  judment  de  horns 
•• testatoris  may  be  given  upon  all ;  and  this  is  distinguishable  from 

^aimH  the  case  of  Hawkes  v«  Saunders  (a),  because  there  the  declara- 
Hewmait.  ^^^  ^^  against  the  defendant  in  her  own  right.  In  King  v. 
Thorn  (6),  where  the  payee  of  a  bill  of  exchange  indorsed  it  to 
A.  and  B.  as  executors^  it  was  held  that  they  might  declare  on 
it  as  such  in  an  action  against  the  acceptor.  Then  by  a  parity 
of  reasoning  the  creditor  of  an  intestate  may  sue  the  adminis- 
trator for  money  received  by  him  as  such.  With  respect  to  the 
case  of  Barry  v.  Bush  g  there  the  defendant  had  given  a  bond 
as  administrator  to  submit  to  an  award,  touching  matters  in 
difference  between  the  intestate  and  a  third  person;  and  the 
Court  held,  That  the  entering  into  the  bond  was  an  admission 
of  assets,  and  precluded  the  defendant  from  pleading  plene  ad^ 
ministraoit.  If  the  case  of  Bose  and  Wife  v.  Bowler  and  ano- 
ther, executors  (c),  be  cited  on  the  other  side^  where  it  was 
said,  that  an  executor  could  not  be  charged,  as  such^  for  mo- 
ney had  and  received  by  him,  because  it  made  him  perscHialfy 
liable^  the  answer  is,  that  this  was  only  incidentally  noticed 
with  other  objections ;  and  the  Court  seem  principally  to  have 
determined  that  case,  on  the  ground  that  money  could  not  be 
received  to  the  use  of  the  husband  and  wife,  without  any  meri- 
torious cause  of  action  appearing  in  the  wife ;  but 

The  Court  were  clearly  of  opinion  that  these  counts  conld  not 
be  joined,  because  the  last  count  stated  a  cause  of  action  after 
the  intestate's  death,  which  would  exclude  one  of  the  pleas  that 
might  be  pleaded  to  the  other  counts,  and  would  warrant  a  di& 
ferent  judgment ;  but  they  gave  the  defendant  leave  to  amend^ 
by  striking  out  the  last  count,  on  payment  of  costs. 

(«)  Cnpf.  989.  (i)  Ante,  i  voL  487.  (0  H.  BL  R^  ZOS. 


Jmh  Wi.  The  King  against  The  Inhabitants  of  Bramptow. 

^^b^^U   T^HE    pauper,    Thomas  Caile^   rented  certain    premises  in 
by  renting  the     "*-  Brampton  in  Cumberlamd,  of  the  yearly  value  of  9L  and*  ^ 
gnn,  of  a  met-  during  part  of  the  time,  took  the  fogs,  or  after-grass,  of 
]   Ttltie      fields,  the  one  for  305.  and  the  other  for  a  guinea,  a  year; 
S^l^   ^      ^  whole  of  which  toirether  he  occupied  for  more  than  4>0 

The  Sessions  confirmed  the  order;  by  which  he  was  reoki 
firom  Penrith  to  Brampton. 

On  a  rule  to  shew  cause  why  the  order  of  Sessions 
not  be  quashed^ 
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The  Court  were  clearly  of  opinion  that  the  pauper  gained  a       1791. 
settlement  in  Brampton;  and  that  this  could  not  be  distinguished 


from  that  of  IL  v.  Stoke  {a).     And  they  added>  that  taking  land        aiai^t 
for  a  particular  purpose,  such  as  that  of  setting  potatoes  (6),  was   ^^|^^"* 
su£Bcient  to  confer  a  settlement.  Bram ptoit. 

Order  of  Sessions  confirmed  (c). 
Law  in  support  of  the  order  of  Sessions ;  Chambrej  controls 

(a)  Ante,  %  rol.  451.  {b)  R,  v.  Shatttw^  Burr.  S,  C,  474- 

(c)  Vid.  JL  r.  PriddUtrttaiuUy  ante,  3  roL  77a. 


The  King,  qui  taniy  against  Horne.  ^lliTeS^ 

npHIS  was  an  action  to  recover  certain  penalties  under  the  A  plaintiff;  who 
-*"    lottery  act,  27  Geo.  3.  c.  1.;  the  second  section  of  which,  ScTundcTSic" 
after  providing  that  the  penalties  therein  mentioned  may  be  re-  ^^^  *^'  *' 
covered  by  action  of  debt,  bill,  plaint,  suit,  or  information,  in  '•  ^  must  make 
any  of  his  Majesty's  Courts  of  Record  at  Westminster^  enacts,  vious  to  the  n»I 
^  That  upon  every  such  action,  bill,  plaint,  suit,  or  information,  JJrft^ro^iWnK 
^  a  capias  or  other  writ  shall  and  may  issue ;  the  first  process  ^^^  amount  of 
*^  ^edfying  therein  the  amount  of  the  penalty  or  penalties  sued  med  for,  and 
«  for,  whereof  an  affidavit  shaU  be  first  made  and  filed."  The  writ  ^lt"b^*^d. 
in  this  case  was  a  common  bill  of  Middlesex  in  debt,  not  specify-  ^^  *"  ^  ^* 

,  .  proceaa. 

ing  the  amount  of  the  penalties,  nor  giving  any  information  to  [6  t.r.  6iS; 
the  defendant  that  the  action  was  commenced  on  the  lottery  act;  ^ 

nor  was  there  any  affidavit  previous  to  the  suing  out  of  the  writ* 
But  the  penalties  sued  for  were  stated  in  the  declaration,  which 
the  defendant  took  out  of  the  office  in  the  ordinary  course;  and 
a^rwards  he  obtained  a  rule  to  shew  cause  why  the  bill  of  Mid'* 
dlesex  should  not  be  quashed,  and  the  subsequent  proceedings 
stayed  for  irregularity,  on  the  ground  that  previous  to  the  suing 
out  of  the  writ  the  plaintiff  should  have  made  an  affidavit,  speci* 
^Q^g  the  amount  of  the  penalties  sued  for,  or  that  it  should  have 
stated  in  the  bill  of  Middlesex  itself. 
*earcrqftf  Wood,  and  Lowndes,  now  shewed  cause;  con-* 
;,  That  as  the  Legislature  had  in  express  terms  given  to  the 
>raier  an  action  of  debt  in  the  prior  part  of  this  clause^  they 
virtually  given  the  common  law  process  in  debt ;  and  that 
remedy  was  not  taken  away  by  the  subsequent  part  of  the 
Lon,  which  also  gives  an  extraordinary  process,  where  the 
^^^^tiff  wishes  to  hold  the  defendant  to  bail.  For  the  extraordi* 
.  ^^^^  process  is  only  adapted  to  those  cases  where  bail  is  required, 
^    ^^jnder  that  the  amount  of  the  sum  for  which  the  bail  are  to 

justify^ 
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1 79I.      jnstifyy  may  be  aicertained  od  the  {nrooen  itsdf.    The'  loMer  part 
of  the  section,  after  directing  that  the  first  process  sliall  Bpedfy 


fai  iMi,  the  amount  of  the  pemdties  sued  for,  whereof  an  affidavit  shalV 
be  first  duly  made,  says,  ^  And  the  defendant  shall  in  gm^  ar^ 
<<  be  obliged  to  give  sufficient  bail  or  security-  to  answer  and  pay 
<<  all  the  fbrf^tures  and  penalties,''  8fc.  But  in  this  case  the  de- 
fendant was  not  held  to  bail;  and  the  affidavit  is  only  reqti&fedto 
be  made  in  those  cases  where  the  party  is  holden  to  baiL  And 
though  the  L^slature  intended  in  sudi  eases  that  the  party  sned 
should  know  at  the  commencement  of  the  action  the  precise 
sum  for  which  he  was  sued,  they  did  not  mean  to  throw  ad- 
ditional difficulties  in  the  ordinary  mode  of  suing  for  the  penal- 
ties, given  by  the  fi>rmer  part  of  this  section,  in  cases  whcve  the 
plaintiff  was  notdesiroas  of  holding  the  defendant  to  baiL  And 
indeed  it  is  greatly  to  the  advantage  of  persons  who  are  sued 
under  this  act,  that  the  present  mode  of  proceeding  should  be 
allowed,-  otherwise  the  infinrmers  must  neoessarily  hold  them  ta 
bail.  But  even  if  there  were  any  irrgeularity  in  thia  caae^  it  has 
be^i  waived  by  the  de^dant's  taking  the  declaration  out  of  die^ 
c^Boe^  which  he  need  not  have  doae  for  the  purpose  of  knowing 
the  nature  of  the  action  and  the  amount  of  the  penalties  siiedfiNr,> 
smce  he  might  have  be^i  equally  apprised  df  those  by  reading' 
the  declaration  in  the  office. 

ErsUne  and  Garrtm,  in  support  of  the  rule^  said^  TIm*  oi| 
readily  the  words  of  the  act  of  parliament  there  was  no  StMida^ 
tion  for  the  distinction  attempted  to  be  taken;  tor  thai  die  wkola 
(^  the  seeond  seetioB  was  apfdicable  only  to  cases  of  bailabk' 
writs.     After  giving  an  action  of  debt,  4«>  it  proceeds  tknst 
«^  Atid  upon  every  siteh  aUion^  &c  a  capimSf  &e.  shall  isMe;  tiiil 
<<  first  process  qiediylng  themn  the  amount  of  the  pcsnafcif^f 
^  Sfc.  whereof  an  affidavit  shaH  be  first  mad^''  1^    Th^  Le- 
gislature made  it  a  condition  to  the  issuikigof  any  prbeess  fivlrtlie 
recovery  of  any  penalties  under  this  act,  that  the  first  piroceir' 
should  specify  the  amount  of  the  penalties^  and  that  a 
affidavit  should  be  made^  before  which  no  writ  could  issnc^  in 
which  also  should  be  containied  the  amoiint  of  the  penalties^  bur 
iK^iether  that  or  the  bill  of  MiddUte:^  of  boA  of  theni|  sImmiM 
have  contained  sudi  information  is  immateriid  in  thiscascy 
cause  no  affidavit  at  all  was  made^  and  the  bBl  oiMUUUne^ 
in  the  commcHi  fenm.     With  respect  to  the  waiver  of  this 
gularity,  if  thb  statute  be  mandatbry^  noactirf'thepartyciliidis^ 
pense  with  it    And  even«if  he-ctnldy  the  difiBi<prit«>eawH>  no^ 
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waive  that  of  which  he  was  not  apprized ;  and  he  could  not       1791. 
know  the  amount  of  the  penalties,  or  even  that  he  was  sued  on 
the  lottery  act,  till  he  had  taken  the  declaration  out  of  the  office. 

Per  Curiam.—The  act  of  parliament  is  imperative  that  the       iSm 
amount  of  the  penalties  sued  for  shall  be  specified  in  the  first 
process ;  and,  as  the  plaintiff  has  not  pursued  the  regulations  of 
the  act,  these  proceedings  cannot  be  supported.    The  statute  has 
also  directed  that  an  affidavit  shall  be  made,  though  perhaps  the 
plaintiff  may  waive  holding  the  defendant  to  bail.     There  is  no 
distinction  in  the  act  between  bailable  writs  and  those  which  are 
not  so ;  but  the  words,  *^  the  first  process,  specifying  therein  the 
**  amount  of  the  penalties  sued  for,"  &c.  relate  to  the  whole  of 
the  antecedent  part  of  the  clause.     And  this  regulation  seems 
founded  in  reason ;  that  it  might  be  notorious  on  what  account 
the  informer  sued,  so  th&t  it  should  not  be  in  his  power  after- 
wards, to  compromise  with  the  defendant,  and  deprive  the  king 
of  his  share  of  the  penalties. 

Rule  absolute  (a). 

(d)  Vid.  pott,  GotSwin  v.  Parry,  577. 


Gi^RDNER  againlst  Parker.  jH^^ 

npHE  defendant,  a  churchwarden,  having  sued  the  plaintiff  Prohibhioii  to 

in  the  Consistorial  Court  of  the  bishop  of  GlauBesUr^  for  s^miiir^Surtt 
breaking  open  a  chest  in  the  church  and  taking  the  title-deeds  ^'  ^  ^m  ia 

to  the  advOWSOn  out  of  it^  the  church,  and 

Lane  obtained  a  rule  to  shew  cause  why  a  prohibition  should  ^tkSndt  to 
not  be  granted,  on  the  ground  that  this  was  a  subject  cognizable  ^  «iv»^frwtt. 
in.the  temporal  courts  only;  against  which 

Bower  now  shewed  cause ;  relying  on  the  case  of  Welcome  v« 
Lake  [a) ;  where,  on  a  libel  in  the  Spiritual  Court  for  taking  the 
church-bells,  this  Court  refused  to  grant  a  prohibition,  because, 
though  tho  churchwardens  might,  have  maintained  an  accionat 
oommoB  law,  they  said  the  most  proper  remedy  was  in  the 
%>iritual  Court.     But 

Lord  Kenton,  Ch.  J.  said  that  this  was  distinguishable  from 
the  case  cited  ;  for  there  the  parties  who  libelled  ia  the  Bcde- 
liasdcal  Court,  were  the  custodies  of  that  property,  the  bells 
being  the  goods  of  the  church ;  whereas  the  subject  of  this  suit 
were  title-deeds ;  for  taking  which,  only  trespass  or  trover  could 
be  maintained  in  the  temporal  courts. 

Rule  absolute  (6). 

(«)  1  SU.  %%u    %  gj^  %%.  if)  Vid.  3  Ua.  49a.  ind  StdL  547. 

Hill 
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^  Hill  against  Bolt. 


Where  bail  is     Ti/fOItGAN  iDOved,  on  a  former  day,  to  set  aside  the  attach- 
atta^^  the  ment  against  the  sheriff,  on  payment  of  costs,  bail  having 

ttbO^aTnot*  '^'^  P"*  ^"'  *^^  "^  ^"^  '^^  ^^  ^®  ground  that  the  Court 
been  lost,  the    would  grant  this  of  course,  as  no  trial  had  been  lost. 

aside  the  at-  Shepherd^  cofUrdj  contended  that  the  practice  was,  that  after 

S^^Tcue^the  ^^  attachment  had  issued  against  the  sheriff,  it  always  remained 
plaintiff  it  not  as  a  security,  in  case  the  plaintiff  recovered  a  verdict ;  atid  that 

entitled  to  the  ,       ^'n*  •       i  •  %  i  •  • 

benefit  of  it  as  was  tlie  dmcrence  m  this  respect  between  taking  an  assignment 
o^sehe^^d  ^^  ^^  bail-boud,  and  attaching  the  sheriff  In  the  first  instance 
Sr°fiSi  hl^'*  ^®  sheriff  was  entirely  discharged ;  in  the  other  he  continued  at 
been  losu  all  events  liable  to  answer  the  plaintiff's  demand,  in  case  be  ol> 

tained  a  verdict,  notwithstanding  bail  were  afterwards  put  in* 

Morgan^  in  support  of  his  rale,  relied  on  the  practice  as  to 
bail-bonds,  on  which  an  assignment  had  been  taken ;  that,  bR&t 
bail  were  justified,  the  Court  would  not  require  the  bail-bond  to 
remain  as  a  security,  unless  a  trial  had  been  lost ;  and  be  ob- 
served, that  there  was  no  reason  why  that  should  be  distinguish- 
ed from  this  case. 

The  Court  directed  the  matter  to  stand  over  for  an  inquiry 
into  the  practice,  and  on  this  day. 

Lord  Kenyon,  Ch.  J.  said,  that  the  Master  had  fiimished 
them  with  a  note  of  Gravett  and  Williams  (a),  and  reported  the 
practice  to  be,  that  the  attachment  against  the  sheriff  ought  not 
to  stand  as  a  security,  as  no  trial  had  been  lost.  And  he  desired 
that  such  might  be  considered  to  be  the  practice  in  ftiture. 

Rule  absolute  (&}• 

(tf)  GrmveH  r.  ffVUamt,  T,  15  G.  3.  J9.  J?.    An  attachment  haTiag  issued  against  the 
sheriff,  and  the  debt  and  costs  paid  by  the  sheriff  into  the  hands  of  the  coroner, 

BmUhnm  moved  that  further  proceedings  on  the  attachment  might  be  stayed. 

Ctmfert  who  shewed  cause,  contended  that  the  plaintiff  had  lost  a  term  *,  and 
that  the  attachment  ought  to  stand  as  a  security,  in  case  the  plaintiff  should  recover  a 
diet.    After  much  altercation  at  the  bar, 

The  Court  ordered  the  attachment  to  remain  in  the  office  as  a  security  for  the  pUatiiV 
debt,  and  the  defendant  to  consent  to  go  to  trial  at  the  Sittings  after  term. 
^  H)  Vid.  i2r«  r.  The  SterjfoiSwrry,  post.  7  toL  239. 

*  "  Term**  means  a  trial  in  the  term* 
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Morse  against  M.  Wilson.  J^ridaj, 

Julj  8th. 

EBT  on  bond  for  40002.     The  defendant,   after  craving  if  the  borrower 
oy&c  of  the  bond,  which  was  a  joint  and  several  bond  by  a  h!wid  foiSe 
the  defendant  Matthew,  and  Harry ,   Wilson:  and  of  the  condi-  P"°«pai  and 
tion,  which  was  that  the  bond  should  be  void  if  the  defendant,  f>ercent.,aiDd' 
or  Harry  Wilson,  should  pay  2000/.  with  lawful  interest  for  the  «Tc"dmr.uS 
same  at  5/.  per  cent.;  pleaded  that  before  the  executing  of  the  J^W  ^otl>«. 
bond  Harry  Wilson  was  possessed  (amongst  other  things)  of  two  portion  of  the 
shares,  calculated  to  be  of  the  value  of  1000/.  each  share,  in  a  trade  carried  on 
brewhouse  situate,  &c. ;  and  which  brewhousc  and  the  business  ^yj^l"  »°.Pf«- 

ncrihip  with  an* 

thereof  were  then  occupied  and  carried  on  by  him  and  one  Wil^  another  penon, 
liam  Cator  and  Francis  Jefferies  in  partnei*ship  together,  under  nous  c«otna, 
the  firm  at  Cator  and  Co.;  which  two  shares  were  thereafter  "i^^'^^e? 
expected  to  produce  a  large  surplus  of  profits  to  Harry,  over  °"  ^***  ^^ 
and  above  what  would  be  sufficient  to  satisfy  and  pay  the  interest  a  Camp.  348.I 
of  2000/.  after  the  rate  of  5/.  per  cent,   for  the  forbearance; 
and  thereupon,  on,  &c.  at,  &c.  it  was  corruptly,  and  against 
the  form  of  the  statute  in  such  case  made  and  provided,  agreed 
by  and  between  the  plaintiff  and  Harry  Wilson,  that  the  plain- 
tiff should  lend  to  the  said  Harry  2000/.  and  should  forbear  and 
give  day  of  payment  thereof  to  the  said  HanTy  until  and  upon 
the  said  1 1th  day  dijune,  1789;  and  that  for  such  forbearance 
and  giving  day  of  payment  of  the  said  2000/.  the  said  Harry   ' 
should  pay  to   the    plaintiff^  not    only  interest   for    the    said 
2000/.'  for  and  during  the  time  of  mich  forbearance,  after  the 
rate  of  5/.  per  cent.,  but  also  such  surplus  profits  as  should  arise 
during  the  time  of  such  forbearance  on  the  said  two  shares,  afl;er 
Skpet  cent,  per  annum  for  the  said  2000/.  should  be  paid;  and 
that  for  securing  the  re-payment  of  the  said  2000/.  with  interest, 
at  the  rate  of  5/.  per  cent,  per  annum,  the  said  Harry  and  de- 
fendant should  execute  the  bond,  &c.;  and  that  for  securing 
tlie  payment  of  such  surplus  profits  as  aforesaid,  the  said  Harry 
''H>urd  make  and  subscribe  a  certain  writing,  bearing  date  the 
lith  of  June,  1 788,  purporting,  that  in  consideration  of  the  said 
^^^00/.  received  by  the  said  Harry,  from  the  plaintifi^,  he  the 
*^d  Harry  for  himself,  his  executors,  &c.  made  over  to  the 
***^  plaintif]^  his  heirs,  executors,  &c  the  said  two  shares,  &c.; 
^^t  is  to  say,  That  after  51.  per  cent,  was  paid  on  the  said  capi- 
^  of  2000/.,  such  surplus  as  should  arise  on  the  said  two  shares, 
^^ch  was  calculated  at  1000/.  each  share,  should  be  bondjide 
•  Vol.  IV.  A  a  the 
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179I.       tKe  property  of  the  plainti£^  and  should  be  paid  to  the  plain- 

""" tiff  on  demand;   and  covenanted  that  on   the  24th  of  every 

^^"       month  of  June  during  the  tune  the  said  Harry  should  be  in 
possession  of  the  said  20002.  he  would  produce  the  full  and  true 
accounts  of  the  profits,  such  as  were  made  up  by  the  said  Harry 
and  his  partners,  &c.     The  plea  then  stated  that  the  plaintiff 
afterwards^  (to  wit)  on,  &c.  at,  &c.  and  in  pursuance  of  the 
said  corrupt  agreement,  lent  to  the  said  Harry  the  said  20002^ 
and  forbore  and  gave  day  of  payment  thereof  to  the  said  Harry 
until  and  on  the  said  11th  June^  1789;  and  that  after  the  mak- 
ing of  the  said  corrupt  agreement,  and  in  pursuance  thereof 
and  for  securing  the  repayment  of  the  said  2000/.  with  interest 
at  the  rate  of  $L  per  cent,  per  annum  (to  wit)  on,  &c  at»  &g. 
the  said  Harry  and  the  defendant  executed  the  bond,  &c.  with 
the  said  condition  thereunto  subscribed;   and  that  in  fiiiibar 
pursuance  of  the  said  corrupt  agreement,  and  for  securing  the 
payment  of  such  surplus  profits   as  aforesaid,   afterwards  (to 
wit)  on,  &C.  at,  &c«  the  said  Harry  Wilson  made  and  sob* 
scribed  a  certain  writipg,  bearing  date  the  said  lltfa  June^  I7889 
according  to  the  purport  and  effect  in  that  behalf  afinroiaid ; 
the  defendant  then  averred  that  the  surplus  of  the  profits  so 
agreed  to  be  paid  by  the  said  Harry  to  the  plaintifl,  togetlMr 
with  the  interest  so  agreed  to  be  paid  by  the  said  Harry  to  the 
plaintiff,  and  so  secured  by  the  bond  and  the  writings  so  made^ 
&c.  exceeded  the  rate  of  Si.  per  cent,  per  anman^  caatnrj  to 
the  form  of  the  statute,  &c;   by  means  whereof  the  bond  is 
null  and  void.    To  this  there  was  a  demurrer;  stating  far  oanss 
that  it  did  not  app<^r  that  there  were  any  surplus  profits  sisii^ 
during  the  time  of  the  said  forbearance  on  the  two  shares  in 
the  plea  mentioned ;  or  that  any  thing  by  the  said  agroemoit 
agreed  to  bo  paid  by  the  said  Harry  to  the  plaintiff  tc^gstber 
with  the  said  interest  so  agreed  to  be  paid  by  the  said  Harry 
to  the  said  plaintiff,  and  so  secured  by  the  bond,  exoeeded  the 
rate  of  6/.  per  cent,  for  the  forbearance  of  each  lOOt. 
num^  contrary  to  the  form  of  the  statute,  &c. ;  joinder  11 
raurrer. 

Chambre^  in  support  of  the  demurrer,  contended,  that  this 
tract  was  not  usurious;  for,  although  the  plaintiff  was  entitli^sd 
to  the  surplus. profits  of  the  two  shares,  in  addition  to  the  51. 
cefit.  on  the  money  lent,  and  although  as  between  him  and 
partners  he  was  not  answerable  for  the  losses  in  the  trader 
to  all  the  rest  of  the  world  he  was  responsible  for  the 
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iship  debts,  and  thus  his  principal  was  in  hazard.    And  it  is  es*       1791. 
sential  to  the  crime  of  usury  that  the  principal,  upon  whioh  more  -' 

than  l^pd  interest  is  reserved,  should  not  be  put  in  hazard.  ^aa 
The  distinction  taken  by  Dodderidge^  J.  in  Cro.  Jac.  508,  has  /^*^*^"* 
always  been  considered  {a)  as  the  rule  upon  which  questions  of 
this  sort  must  be  decided :  <<  If  I  lend  1 00/.  to  have  1202.  at  the 
^<  year's  end  upon  a  casualty;  if  the  casualty  goes  to  the  interest 
<<  only,  and  not  to  the  principal,  it  is  usury;  for  the  party  is 
^<  sore  to  have  the  principal  again,  come  what  will  come:  but 
^  if  the  interest  and  principal  are  both  in  hazard,  it  is  not  then 
<<  usury  .^  If  it  be  objected  that  by  the  terms  of  this  contract 
the  principal  is  secured  at  all  events,  the  answer  is,  That  it  is 
no  &rther  secured  in  this  case  than  in  the  case  of  every  sleep- 
ing partner,  who  receives  Bl.  per  cent  on  his  own  share  of  the 
capital  besides  his  proportion  of  the  profits.  And  it  is  imma^ 
terial  whether  there  be  or  be  not  a  clause  in  the  agreement  tp 
salgect  such  sleeping  partner  to  the  partnership  debts,  because 
the  law  annexes  such  'liabUity  to  the  right  of  receiving  the  pro* 
fits  of  the  trade.  The  question  relative  to  secret  partners  was 
very  fiilly  considered  in  Grace  v.  Smith  (6);  where  a  partner 
who  retired  from  trade^  left  a  sum  of  money  in  the  business, 
fiir  which  he  was  to  receive  a  certain  annuity,  over  and  sboffe 
his  61* per  cent,;  and  the  Court  held  that  he  could  not  be  con- 
sidered as  a  secret  partner,  because  it  would  be  unjust  to  subject 
a  party  to  the  indefinite  losses  of  trade,  from  which  he  could 
only  receive  a  stipulated  profit.  But  here,  as  the  plaintiff  is 
entitled  to  the  whole  amount  of  the  profits  of  the  two  shares,  he 
must  be  responsible  to  the  world  for  the  losses.  In  the  case  in 
Bladtsi*  another  of  Bloxham  and  Fourdrinier  is  cited,. which 
is  nrach  stronger  thon  the  present;  where  Pelli  who  retired 
firom  business,  left  a  sum  of  money  behind,  and  took  a  bond 
fi*om  Brooke  his  partner  to  secure  an  annuity  of  2002.  for  six 
years,  over  and  above  5/.  per  cent,  for  his  monqr^  in  lieu  of 
the  profits  of  the  trade;  and  this  Lord  Mansfield  held  made  him 
a  partner :  now  here  the  plaintiff  was  entitled  to  the  profits 
themselves. 

Dallas^  contra^  was  stopped  by  the  Court. 

Lord  Kekton,  Ch.  J. — Nothing  can  be  dearer  than  this 
case.  The  plaintiff,  without  having  any  partnership  in  con- 
templation, lent  2000/.  to  Hm  WiUim^  for  which  he  was  to  re- 
^Mive  not  only  5l.  per  cent,  interest,  bnt  also  such  eurpins  pro- 
ISts  as  should  arise  from  these  two  shares  in  the  businces,  he 

(«}  Lord  CUiktJUtd  T.  Janucn^  %  pyUs.  %U.  (i)  %  Bt.  X^.  ff^* 
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himself  not  being  bound  on  the  other  hand  to  make  good  to 
the  partners  any  part  of  the  losses  which  the  trade  nugfat  sus- 
tain. The  simple  question  is.  Whether  this  is  not  an  agreement 
to  receive  more  than  the  5/.  per  cent,  allowed  by  law  for  the 
forbearance  of  a  loan?  Most  unquestionably  it  is;  and  it  is 
therefore  void.  It  has  been  argued  however  tliat  this  was  not 
an  usurious  contract,  because  the  principal  was  put  in  hazard, 
as  it  was  liable  to  the  partnership  creditors;  but  it  was  no  fiur^ 
ther  hazarded  than  in  the  case  of  every  other  loan,  namely,  by 
the  risk  of  the  borrower's  insolvency ;  for,  as  between  the  plain- 
tiff and  the  partners  in  the  business,  he  was  not  liable  to  con- 
tribute to  the  losses  in  the  trade. 

AsHHURST,  J. — \Vtiere  on  the  face  of  the  contract  itaelf  the 
principal  is  in  hazard,  as  in  bottomry  bonds,  the  lender  may 
reserve  more  than  51.  per  cent,  interest,  without  incnrriDg  the 
guilt  of  usury.  But  where  the  principal  is  secured  at  all  events^ 
and  yet  more  than  5/.  per  cent*  may  be  got  by  the  terms  of  the 
contract,  it  is  usurious :  and  such  is  the  present  case. 

BuLLER,  J. — In  this  agreement  provision  is  made  to  receive 
the  profits,  but  none  to  engage  for  the  losses  of  the  trade.  And 
therefore  it  is  not  true  that  the  plaintiff's  principal  was  at  stake; 
since  by  the  terms  of  the  contract  the  trade  is  to  be  carried  on 
by  the  other  partners,  and  the  plaintiff  is  only  liable  to  make- 
good  the  losses  of  the  trade  in  the  event  of  the  inaohcncjr 
the  other  partners.  But  as  between  these  parties,  if  there 
any  losses,  they  must  be  borne  by  the  defendant  and  the  oth< 
partner ;  and  if  there  be  any  profit,  the  plaintiff  is  to  receive 
his  proportion  of  it. 

Gro8£,  J.  declared  himself  of  the  same  opinicm. 

Judgment  for  the  defiwlant 


TTmrstUy, 
Jmu  30th. 


GooDRicHT,  on  the  Demise  of  Tompsok^  agamU 

Saul  and  Others. 


The  chad  of  a     /^N  the  trial  of  this  qectment  before  Jshhurst,  J.  at  the 

marr^  woman    \§         ,  ^  •^ 

may  be  prored     ^"^   assizes  at  NoTUDtchj  the  Icssor  of  the  plaintiff  made  out 
other  evidrace    ^^^^  ^  ^^  premises  in  question  as  heir  at  law  to  John  TOy^m^^ 
J^nj^  of  the  ijjg  person  last  seised,  being  the  nephew  of  his  paternal  »r»«^^ 

mother.     In  answer  to  this  the  defendants,  who  wer;*the 
on  the  estate,  set  up  the  tide  of  John  Turner  Halesy  as  bein^ 
great  grandson  of  JS/fso^M  Tilyard^  asisterofthepatemalgr^^^^ 
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.er.of  the  said  JoAn  Tilyard,  in  whom  the  estate  vested  bv       1791. 
chase,  under  a  devise,  having  been  originally  derived  from 


GOODEIOBT 


said  Elizabeth^  father,  Robert  Tilt/ardj  and .  consequently  againa 
t  Hales  had  the  sujicrior  title.  The  question  therefore  turn- 
ipon  the  evidence  by  which^he  deduced  his  legitimate  descent 
D  EUzabetJu  As  to  which,  the  defendants  did  not  prove  anv 
riage  in  fact  between  her  and  Joseph  Hales  the  great-grand- 
er oft/.  T.  Hales;  but  they  produced  a  pedigree  found  in 
late  John  Tilyard^^  house,  from  whence  it  appeared  that 
pA  Hales  the  great-grandfather  and  the  said  Elizabeth  hzd 

issue  Joseph  Hales^  through  whom  the  said  J.  71  Hales 
ved  title ;  and  further,  that  Robert  Tilyard  the  father  of  the 

Blizabethj  in  his  will,  dated  6th  November  1714*,  called  her 
daughter  Elizabefh  Hales ;  and  several  other  family  wills  de- 
bed  the  Haleses  as  eousins.  Some  expressions  of  the  late 
n  TUfyard  were  also  proved,  acknowledging  J.  T.  Hales  as 
heir  at  law ;  but  it  appeared  that  these,  as  well  as  the  pedi* 
I  above-mentioned,  took  their  rise  from  the  passage  in  old 
frt  Tilyard^s  will,    wherein  he  called  his  daughter  Eliza- 

by  the  name  of  Elizabeth  Hales  s  and  besides  tliere  were 
lar  expressions  of  acknowledgment  from  the  late  John  Til-' 
'•  as  to  the  heirship  of  the  lessor  of  the  plaintiff.  To  coun- 
::t  this  evidence,  the  lessor  of  the  plaintiff  proved  the  mar- 
d  of  Elizabeth  in  1705,  by  her  maiden  name  of  Tilyard, 

one  Simon  Kilburn^  with  whom  she  lived  in  Norwich  for 
I  time  without  having  any  children;  thsX  Kilbum  then  Icit 
mch^  afler  which  time  she  and  Hales  lived  publicly  toge- 
as  man  and  wife  for  some  years,  during  which  time  that 
nras  born  who  was  stated  in  the  pedigree  to  be  the  issue  of 
ibeth  and  Joseph  Hales ;  and  who,  it  was  proved,  had 
jrs  been  considered  in  the  family  as  a  bastard.  Where  the 
and  was  during  that  time  did  not  clearly  appear;  but  a 
old  witness  said  that  he  went  to  London^  where  it  was  sup- 
1  he  remained ;  and  that  he  returned  to  Norwich  aher  his 
8  death.     It  was  further  proved  that  Joseph  HaleSj  .the 

mentioned  in  the  pedigree,  always  went  by  that  name^ 
pt  in  one  instance,  where  lie-  sold  an  estate  after  his  mo- 
s  death,  which  had  been  devised  to  her  by  her  father  Robert 
trdj  and  in  the  title-deeds  styled  himself  "  Joseph  Kilburn^ 
erwise  Hales  .•"  and  his  descendants  always  went  by  the  name 
qlesi  and  it  was  also  proved  that  Elizabeth  was  buried  by 
mme  o(  Kilburn.  The  fact  of  her  marriage  with  i^%;it 
I  thus  clearly  established,   the  defendant's  counsel    then 

changed 
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1791«  chtnged  their  ground)  and  contended  for  the  right  of  J.  T» 
Halety  as  having  descended  from  that  marriagei  for  that  unless 
non-access  of  the  husband  were  clearly  proved,  which  had  not 
been  nor  could  be  done  at  this  distance  of  time,  it  must  be  taken 
that  Jotepk  the  son,  whatever  his  reasons  might  have  been  for 
taking  the  name  of  Huloj  must,  in  point  of  law,  be  taken  to 
be  the  son  of  KiUmm^  and  could  not  be  bastardiaed  by  mere 
evidence  that  another  person  had  cohabited  with  his  mother 
from  whom  he  claimed;  and  the  learned  Judge  directed  the 
jury  to  that  effect,  telling  them,  that  though  it  was  not  abso- 
lutely necessary  to  prove  the  husband  out  of  the  realm  in  order 
to  bastardiie  the  issue,  yet  it  was  incumbent  on  the  party  in- 
sisting upon  that  fisbct  to  prove  that  the  husband  could  not,  by 
any  probabili^,  have  had  access  to  his  wife  at  the  time;  which 
he  conceived  had  not  been  shewn  in  the  presoit  instance; 
whereupon  the  jury  found  a  verdict  for  the  defendants.  To  set 
aside  which 

WUsoH  obtained  a  rule  nisi  last  term,  on  the  ground  that  the 
circumstances  given  in  evidence  kt  the  trial  were  fully  sufll- 
dent,  at  this  distance  6f  time^  to  prove  the  bastardy  of  Jlu^h 
Hutesy  upon  whose  right  the  defence  was  founded;  and  thai  it 
was  not  indispensably  necessary  to  prove  that  by  no  possibility 
could  the  husband  have  had  access  to  his  wife.  The  will  of  the 
fiuher  Robert  HUyardf  in  which  he  calls  his  daughter  SuaietA 
Haletj  the  notoriety  of  HaUi  cohabitation  with  her,  the  pro- 
bability of  the  husband's  absence  during  the  time,  die  reputsb* 
lion  in  the  fiunily  of  the  son's  being  a  bastard,  and  the  ctrciim- 
stance  of  his  and  his  posterity  having  adopted  the  name  of  the 
putative  fiuher,  altogedier  formed  ample  grounds  for  the  jury 
to  draw  the  conclusion  of  his  illegitimacy. 

he  BUmc^  SetjL  shewed  cause  on  this  day;  and  began  by 
insisting  on  the  circumstance  of  the  son's  having  executed  in 
die  deed  of  conveyance  soon  after  the  mother's  death,  under 
the  name  of  KUbunif  ^ich  was  strong  to  shew  bis  legittnuiqrf 
even  independently  of  the  question  of  non-access;  but  he  was 
intenrup^  by 

AsRHUMt,  J.  who,  after  consultation  with  the  rest  of  die 
Court,  said,  diat  he  was  of  opinion  that  there  ought  to  be  a 
new  trial.  He  added  that  he  was  convinced  he  had  laid  too 
much  stress  on  the  necessity  of  proving  non-access,  whea  the 
husband  was  within  the  realm,  by  witnesses  whocouhl  pmve 
him  coDi^andy  itsidcttt  at  a  distanoe  fiom  Ua  ^vife.     That 

Hie 
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the  husband  in  this  case  left  the  wi&y  and  went  to  reside  at  1791. 
another  places  as  it  was  believed  in  Juondonj  and  that  there  was  "     ' 

no  direct  evidence  of  his  access^  he  observed  was  very  clear ;  against 


and  then  there  were  other  circumstances  which  went  strongly 
to  rebut  the  presumption  of  access,  and  to  shew  that  the  son 
was  a  bastard;  among  others,  a  very  forcible  one  occurred, 
that  of  the  son's  having  taken  a  different  name  from  bis  birth, 
the  name  of  the  person  with  whom  bis  mother  was  living  at  the 
time,  which  had  been  retained  by  him  and  bis  descendants 
ever  since:  that  was  a  very  strong  family  recognition  of  his 
illegitimacy. 

Per  Curiam^  Rnle  absolute^ 

for  a  new  trial  without  costs. 


'/. 


ADL« 
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PARTRiDaE  against  Whiston,  Clerk.  Fruuy, 

July  8th. 

EBT  on  bond.     The  defendant  in  his  plea  craved  oyer  %  Whether  a 
of  the  condition,  which  (after  reciting  that  the  plaintiff  jTon^tth^ctn"' 
bad  presented  the  defendant  to  the  rectory  of  Cratvmick  and  the  ^»"®°  ^^  '"^^f* 

to  resign  for  the 

vicarage  of  MetkmoU^  Nor/blkf  in  order  that  he  might  be  in-  patron's  son  to 
stituted  and  inducted ;  that  the  defendant  had  agreed  to  be  per-  to  keep  die  pre- 
sonally  resident  in  one  or  the  other  of  those  parishes,  or  in  J"**^*  <»"  ^'^  *i^- 

•^  ...  *"5  *"  repair,  be 

NariAwoldj  which  is  contiguous  to  them  both,  without  absence  not  good  in  law  f 
for  80  days  in  any  one  year,  to  serre  the  cure  of  those  two  pa-  i  b.Z^p,%i, 
rishcs  himself  if  his  health  would  permit,  and  not  to  serve  ]^j^^%  sJlu 
the  cure  of  any  other  parish  while  he  held  this  rectory  and  vi- 
carage; that,  as  the  two  livings  together  were  a  comfortable 
provision  for  one  clergyman,  thongti  neither  of  them  alone  were 
,  such,  the  defendant  had  further  agreed  never  to  resign  one 
without  the  other ;  that  the  plaintiff  had  a  son  about  14  years 
of  age,  who  probably  would  take  orders,  and  might  be  desirous 
of  taking  these  livings,  and  therefore  the  defendant  had  agreed 
in  that  event  to  resign  both  the  livings  on  three  months'  notice 
to  be  given  by  the  plaintiff,  in  order  that  the  plaintiff's  son 
might  be  presented  thereto)  was,  that  the  defendant  should  per- 
form his  agreement,  and  keep  in  good  repair  the  rectory>house 
and  chancel  of  Cranmck^  and  the  vicarage  house  of  Methwold* 
He  then  pleaded,  that  before  the  execution  of  the  bond,  and 
before  presentation,  &c.  it  was  corruptly,  simoniacally,  unlaw- 
liiliy,  and  against  the  form  of  the  statutes,  &c.  agreed  betwe^i 
the  plaintiff  and  the  defendant  that  the  former  should  present 

the 
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Partridge 

against 
Whiston. 


the  latter,  in  consideration  that,  if  he  should  be  admitted,  &c* 
he  would  resign  the  two  livings  in  cas^  the  plaintiff's  son  took 
priest's  orders  and  was  desirous  of  taking  the  livings,  in  order 
that  tlie  plaintiff's  son  might  be  presented,  &c.;  and  that  in 
pursuance  of  such  agreement,  and  for  securing  the  performance 
of  the  same,  the  defendant  executed  the  bond,  &c.  In  another 
plea,  after  stating  that  these  livings  were  benefices  with  core  of 
souls,  and  ought  to  be  held  by  clerks  for  life,  ireely  and  without 
any  controul  of  the  patron,  and  that  snch  clerks  are  not  bound 
by  the  law  of  the  land  to ,  res^  such  benefices  at  the  request  of 
the  patron,  he  pleaded  performance  of  every  part  of  the  agree- 
ment, except  that  respecting  his  resignation. 

To  these  pleas  there  was  a  general  demurrer  and  joinder. 

The  Courts  understanding  that  it  was  intended  to  carry  this 
case  up  to  the  House  of  Lords,  gave  judgment  for  tlu?  plaintiff, 
without  hearing  any  argument  They  said  that,  as  this  was  not 
precisely  similar  to  the  case  of  Tfie  Bishop  of  London  v.  Ffytche 
{a\  they  were  bound  by  the  established  series  of  precedents  to 
give  Judgment  for  the  plaintiff  (6). 

Chambre  was  to  have  argued  for  the  plaintiff;  and  Wood  for 
the  defendant. 

(a)  Dom,  Prou  May  X783.    Vid.  X  Bro.  Ct.Cm,^ 
(^)  Vid.  Bagibavj  v.  B^ttlty^  ante,  78.    [l  Ead,  487.] 


Sahtrdaj, 
Jaly  9th. 


After  demurrer 
€0  a  declaration 
of  two  counts 
against  two  de- 
fendants, be- 
caufc  one  of 
them  was  not 
named  in  the  last 
count,  piaintifT 
cannot  enter  a 
mot,  ^m,  on  that 
count,  and  pro> 
ceed  on  the 
other. 

[i  Saumd,  285. 
1  B,9c  P.  157.] 


Drummond  against  Dorant  and  Another. 

nnHIS  >iv-as  an  action  on  the  case  against  the  defendants^  for 
building  before  the  plaintiff's  house  and  obstructing  his 
lights ;  but  in  the  second  count,  only  one  of  the  defendants 
was  named;  and  the  defendants  having  demurred  to  the  de- 
claration, the  plaintiff  entered  a  nolle  prosequi  as  to  the'  last 
count;  but 

The  Conari  were  of  opinion  that  in  this  stage  of  the  proceed* 
ings  the  plaintiff  could  not  {a)  enter  a  noUe  proseguL  They 
however  gave  him  leave  to  amend  on  payment  of  costs. 

Lavses  in  support  of  the  demurrer.     Wigley  contrd. 

(a)  H.  Bhtk„  108. 


Oakaptle 
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Oakapple  on  tlie  Demise  of  Green  against  Copous.     Saturday, 

July  9Ch. 

/^N  the  trial  of  this  ejectment  before  Lord  Kenyan^  it  appeared  if  notice  to  quit 
^"^  that  the  defendant  held  from  Michaelmas^  and  that  he  was  be  given  t"a*^ 
served  with  notice  to  quit  at  Midsummer ;  but  when  he  receif-  f*°*"V5^**SL 
ed  this  notice,  he  made  no  objection  that  it  required  him  to  qait  mu,  he  may  in- 

,  •    1       ^     1  I  1  •  1      .,  T  sist  on  the  insuf- 

at   that  period   of  the  year,   but  merely  said,    "1   pay  rent  fidencyofthe 
**  enough  already ;  and  it  is  hard  to  use  me  thus."    The  deferd-  US^^hwijih  he 
ant*s  counsel  pressed  for  a  nonsuit,  on  the  ground  that  the'ro-  did  not  make 

,  ,        ,  any  oinecoon  at 

tice  should  have  been  quit  at  Michaelmas  ;  to  which  it  was  &n-  the  time  when  it 
swered  that  the  defendant  had  waved  taking  this  objection  wlen  ^'^  "^"^ 
he  received  the  notice,  and  that  he  ought  not  nojv  to  be  per- 
mitted to  turn  round  the  lessor  of  the  plaintiff  on  such  an  ob- 
jection, *  A  verdict  was  tiiken  for  the  plaii'.tiff,  with  liberty  to 
the  defendant  to  move  to  set  it  aside,  and  to  enter  a  nonsuit,  in 
case  the  Court  should  be  of  opinion  that  the  defendant  was  not 
precluded  from  making  the  objection. 

This  matter  being  now  moved. 

The  Court  were  of  opinion,  that  the  defendant  had  not  waved 
the  objection ;  and  therefore  they  made  the  rule  absolute  to  en- 
ter a  nonsuit ;  and  . 

BuLLER,  J.  added,  that  whether  the  defendant  had  or  had 
not  assented  to  be  considered  as  holding  from  Midsummer^  would 
have  been  a  question  of  fact  for  the  jury,  if  there  had  been  any 
evidence  on  this  point;  but,  that  so  far  from  there  being  any 
evidence  of  such  an  assent  at  the  time  when  he  received  the  no- 
tice, his  answer  proved  the  reverse ;  for  it  was  the  answer  of  an 
angry  man. 

Rule  absolute. 

Bower  in  support  of  the  rule.     Erskine  against  it. 


Caudell  against  Shaw.  Saiitrd^ 

July  9(h. 

.  nPHIS  action  was  brought  by  the  plaintiff,  a  widov,  in  her  a  feme  covert 
^    own  right,  for  goods  sold  and  delivered  by  her  while  she  ^^'Jl^^a 
was  covert.     It  appeared  on  the  trial  before.  Lord  Ktfiuon^  that  as  a  sole  trader, 

,      ,  •»         •  1  by  the  cuitom  of 

,  the  trade  was  carried  on  solely  by  the  wife  in  Cheapme^  without  Uadom,  in  tht 
.  the  interference  of  the  husbajod,  though  he  lived  ii  the  same  ^^'^^^, 
house  with  her.      The  plaintiff  obtained  |k  verdict.    The  objeo-  t»  ^«  *  ^*  W-l 
tion  made  at  the  trial,  and  again  insisted  on  in  thjl  Court  by 
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179I*       Marryaif  who  on  a  former  day  obtained  a  rule  to  shew  cause 
-  why  a  nonsuit  should  not  be  entered,  was,  that  the  goods  were 

^mmd  primdjacie  the  property  of  the  husband,  and  consequently  that 
the  wife  could  not  maintain  this  action  in  her  own  right ;  for  that 
she  could  not  avail  herself  of  the  privily  of  being  a  sole  trader, 
according  to  the  custom  of  Londarif  in  the  superior  coorts  at 
WestminsteTf  such  privilege  being  confined  to  the  city  oourts. 
Ii  Bakun^s  Prw.  of  Ijondon^  it  is  said,  <<  Feme  covert  by  the 
<«  custom  of  London  shall  sue  without  her  husband,  as  a  feme 
<<  sole  merchant,  by  Wray :  but  the  action  must  be  laid  within 
^*  the  dty.  Chamberlain  and  Sharp^^  case."  It  also  refos  to 
1  Ed.  4|  6.;  35  H.  6.  58.;  and  9  JEd  4.  3S.  In  Uorekm  r. 
Packman  4*  Ux.  (a),  a  procedendo  was  granted  to  the  Court  in 
London  in  a  suit  of  the  wife  as  sole  merchant  in  selling  ale,  in 
which  the  husband  was  not  joined ;  and  the  Court  said  thej 
coold  not  try  whether  selling  ale  were  within  the  custom ;  nor 
would  any  action  lie  here  against  the  wife  alone;  neither  would 
this  Court  take  notice  of  those  private  customs.  Again  in  JBoy- 
ston  v.  Ivory  {b)  a  procedendo  was  granted  on  the  suit  of  a  feme 
covert  as  a  fieme  sole  merchant,  the  custom  being  alleged  in  the 
declaration ;  but  even  if  a  feme  covert,  who  is  entitled  to  the 
pri^ilq^e,  could  in  any  case  sue  in  the  superior  courts,  she  oogfat 
to  allege  in  her  declaration  the  custom  on  which  her  right  to  sue 
as  a  feme  sole  arises.    A  rule  nisi  was  granted,  and 

BvTLLER,  J.  said,  that  this  point  was  decided  in  this  Court  in 
the  year  1773;  and  he  read  the  following  note:  *^  Read  v. 
*^  Fnmces  Jewson^  H.  13  Geo*  3.  B.  R.  Mr.  Cooper  and  Mr. 
**  Btdler  shewed  cause  last  term  against  a  rule  obtained  by  the 
«  assiflrnees  of  the  defendant,  who  was  a  bankrupt,  for  setting 
**  asice  a  judgment  and  execution  had  thereon.  It  appeared 
<^  that  the  defendant  was  the  wife  of  one  Charles  Jemson^  and 
*<  was  a  sole  trader  by  the  custom  of  London;  and  that 
«  being  indebted  to  the  plaintiff  in  9000^  she  entered  into 
**  a  bend,  in  which  she  was  described  ^  milliner,  cidien,  and 
*^  'sole  trader;'  and  also  executed  a  warrant  of  attorney  to 
*^  enter  up  judgment  on  the  said  bond,  which  was  entered 
^  up  accordingly,  and  a  ^fieri  facias  sued  out,  and  the  dc- 
^  fendait's  goods  tak^i  in  execution.  Li  die  judgment  it  was 
*<  statedthat  the  defendant  was  a  feme  covert,  sole  trader;  and 
^  that  tie  money  (mentioned  in  the  bond)  was  advanced  to  die 
^  defendmt  touching  her  craft.  The  objections  to  die  jiid|^ 
^  BMnt  tiken  by  Mr.  Wallace  and  Mr.  Daioenport^  in  nqpport  of 

(«)s£A58^.  (I)3JC4.30S. 

«  the 
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^  the  rule^  were,  that  the  judgmeDt  was  irregular,  it  not  being       1791. 
^  entered  pursuant  to  the  authority ;  that  the  husband  ought  to 


<^  have  been  impleaded  jointly  with  the  wife^  thougli  execution  ^gu^ 
^  must  be  against  the  wife  only:  and  that  the  action  was  not  ^"aw. 
^<  maintainable  in  this  Court,  but  ought  to  have  been  brought  in 
^  the  Court  of  the  city  o(  London :  and  they  said  that  WUmot^ 
^  J.  and  Yates  J.  laid  it  down  upon  a  former  occaaiont  that 
^  an  action  founded  on  the  custom  of  London  (like  the  present) 
<<'  must  be  broillgfat  in  the  courts  of  the  city  of  Ltmdon^  and  no- 
^  where  else;  and  they  urged  that  if  the  Court  could  not  give 

.-,.   -^-  •  ^1  •  I.!  Vide  Milmtr  v. 

<^  relief  to  the  assignees  (who  were  now  interested  m  the  ques-  ^fillur^  ante,  3 
^'  tion)  upon  motion,  they  would  be  without  remedy;  for  though  "^  ^^'' 
^^  a  writ  of  error  would  lie,  yet  the  husband  must  join,  and  the 
^^  asngnees  could  not  compel  him  so  to  do.  The  Court  said, 
^*  this  was  a  new  case;  that  the  husband  alone  could  be  preju- 
^<  diced  by  the  judgment,  and  had  a  right  to  bring  a  writ  of  error 
^^  to  referse  it :  but  if  he  acquiesced,  they  were  inclined  to  think 
^'  the  judgment  ought  to  stand ;  however,  they  ordered  it  to 
^*  stand  over  to  hear  what  the  husband  said.  This  matter  com- 
^*  ing  on  again  this  term,  and  the  husband  appearing,  and  de* 
^  daring  he  consented  to  the  motion.  Lord  Mansfield  observed, 
^  that  this  was  an  application  to  set  aside  a  judgment  entered 
^  fp  wiikout  authority.  In  the  bond  the  defendant  is  called 
«<  <  milliner,  citizen,  and  sole  trader;'  but  no  mention  b  therein 
*^  made  for  what  the  debt  is.  The  warrant  of  attorney  is  to  con* 
^<  fess  judgment  on  that  bond,  and  judgment  is  confessed  on  a 
<^  long  declaration,  stating  several  &ct8  not  mentioned  in  the 
^^  bond,  as  the  custom  of  London  respecting  a  feme  covert  sole 
^  trader,  and  that  the  money  mentioned  in  the  bond  was  ad- 
^  vanced  to  the  defendant  touching  her  craft;  therefore  there 
^^  is  no  authority  to  enter  up  the  judgment  in  the  manner  in 
^*  which  this  is  entered.  No  instance  hath  been  shewn  whete 
^^  a  feme  covert  sole  trader  can  execute  a  bond ;  she  is  liable  to 
^^  simple  contract  debts,  but  cannot  give  a  bond ;  if  she  could,  she 
^  might  bind  her  heirs,  if  she  had  real  assets,  which  certainly  no 
'^  custom  can  warrant.  An  infant  is  liable  for  necessaries,  but 
^*  cannot  give  a  bond  for  them.  Amarried  woman  cannot  be  made 
^  defendant  without  her  husband;  and  i(  she  cannot  (and  no 
^^  case  has  been  cited  to  shew  she  can)  she  cannot  give  a  war- 
^  rant  of  attorney  to  eonfess  a  judgment.  The  mode  of  execution 
«<  is  a  commitment  to  prison,  though  judgment  is  against  the 
**  goods.  This  judgment  is  entered  up  without  authority,  and 
«  must  be  set  aside.    Aston^  J*  The  custom  seems  to  operate  on 

^<  sim^ 
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CAUDtLL 
MAW. 


If  to  an  action 
of  tmpaaa  for 
pulling  down 
and  carrying 
away  a  gate, 
the  defendant 
plead  a  rii^ht  of 
way,  and  that 
the  gate  being 
wrongfully 
trected  across 
the  same,  he 
took  it  down 
and  deposited 
it  in  a  conveni- 
ent place /vr 
titwM  •fib* 
to 


V  simple  contracts  only.  By  the  better  authority,  it  seems  that  the 
<^  action  must  be  brought  in  the  city  Courts;  and  the  husband 
M  ought  to  be  joined.  It  is  a  principle  of  the  common  law  (Finch^ 
*'  12.)  that  a  woman  shall  never  be  put  to  answer  without  her 
'^  husband.  Indeed,  in  a  note  in  Dtfery  271.  6.  it  is  said,  where 
*^  a  husband  was  banished,  the  wife  was  sufiered  to  appear  alone 
*^  to  prevent  her  being  waved.  The  warrant  of  attorney  in  the 
^^  present  case  is  an  absolute  nulliQr.  fVilles  and  AMntrsi^ 
^  Justices,  agreeing,  the  rule  was  made  absolute  for  setting  aside 
**  the  judgment,  as  entered  up  without  authority;  and  a  dausc 
^  was  ordered  to  be  inserted  in  the  rule,  that  the  husband  being 
«  present  in  Court  consented  to  the  motion.  N,  B.  Mr.  Cowper 
*^  and  Mr.  BuUer  pressed  much  that  the  husband  should  be  put 
f*  to  bring  his  writ  of  error." 

Mingay.  and  Manley^  in  shewing  cause  on  this  day,-  observed, 
that  this  action  was  not  brought  by  difeme  covert^  the  husband 
having  died  before  the  action  was  brought ;  and  they  assimilated 
this  to  the  case  where  a  feme  sole,  entitled  to  a  chose  in  adioRj 
marries,  and  afterwards  the  husband  dies  without  reducing  it  into 
possession,  in  which  case  it  would  survive  to  the  wife.     But 

Per  Curiam — In  the  case  put  at  the  bar,  of  the  chose  in  actum, 
the  right  survives  to  the  wife  by  the  common  law  of  the  land. 
But  here  the  right  claimed  by  the  wife  only  arises  by  the  coatom 
of  the  city  of  London,  of  which  we  can  take  no  notice  io  this 
action ;  and  therefore  the  action  should  have  been  brought  by 
the  representatives  of  the  husband.  The  cases  in  S  Leon.  166. 
and  Moor,  135.  shew,  that  the  superior  Courts  at  WestmiMster^ 
cannot  take  notice  of  this  custom.  Rule  absolute. 


Houghton  against  Butler  and  Another. 

npRErSPASS  for  breaking  down  and  carrying  away  an  iron 
gate.  Plea,  a  demise  of  certain  premises  from  the  Com- 
pany of  Salters  in  the  city  of  Londxrn,  and  a  right  of  way  over 
the  locum  in  qtto,  as  appurtenant  thereto ;  and  that  because  the 
said  gate  was  wrongfully  erected  across  the  said  way,  the  defend- 
ants broke  it  down,  &c.  and  removed  and  carried  the  same  to  a 
convenient  distance  from  die  place  where  it  was  erected,  and 
deposited  the  same  in  a  proper  and  convenient  place  near  to 

which  the  plaintiff  replies  a  tul»equent  convenion ;  proof  that  the  dcftodant  put  the  gate  upqa  \m 
•wn  premises,  iiom  whence  the  plaintiff  might  haire  taken  it,  if  he  hMl  plcaxd,  win  aoc  aotiMii  tiK 
icpliattioo. 

the 
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the  said  place  where  the  said  iron  gate  bad  been  erected y&r  the  1791.' 
use  of  the  plaintiffs  8fc.  Replication,  protesting  that  the  defend-  " 
ants  did  not,  after  they  had  broken  down  the  said  gate,  re-  agamd 
move  the  same  to  a  convenient  distance  from  the  place  where  it 
had  been  erected,  &c.  alleges,  that  after  the  breaking  down, 
&C.  the  said  iron  gate,  in  manner  and  form  as  the  defendants 
have  pleaded,  they  converted  the  same  to  their  own  usey  Sfc. 
Rejoinder  taking  issue  thereupon.  At  the  trial  at  the  last  sittings 
at  GtUldhaUy  before  Lord  Kenyoii^  it  appeared  that  the  gate  in 
question  having  been  erected  across  a  way,  the  right  of  passing 
over  which  was  claimed  by  the  defendants,  they  had  taken  it 
down,  and  laid  it  oh  their  own  side  of  the  premises  which  joined 
to  the  plaintiffs,  close  by  the  place  where  it  had  been  erected, 
and  from  whence  the  plaintiff  might  have  taken  it  whenever  he 
pleased*  No  access  was  proved;  but  his  Lordship  inclined 
to  think  that  the  defendant's  putting  down  the  gate  on  their 
own  premises,  where  the  plaintiff  had  no  right  to  come,  was  a 
conversion  in  point  of  law ;  and  the  plaintiff  recovered  a  ver- 
dict: which 

Bcfwer  moved  to  set  aside,  on  the  ground  that  the  putting  of 
the  gate  on  the  premises  of  the  defendants  was  not  of  itself  a 
conversion  so  as  to  make  them  trespassers  ab  initio;  for  it 
amounted  to  a  licence  to  the  plaintiff  to  enter  and  take  it  away ; 
according  to  what  is  said  in  2  Roll.  5Q5.  pi.  9.  That  ^<  if  a  man 
^^  take  my  goods  and  carry  them  upon  his  own  land,  I  may  jus- 
'*  tify  entering  upon  his  land  to  take  them  again,  for  they  came 
"  thereby  his  own  act."  Bro.  Abr.  "  Trespass^'* pi.  186.  The 
replication  put  the  right  of  way  entirely  out  of  the  question,  and 
therefore  the  plaintiff  could  only  make  the  defendants  trespass- 
ers ab  initioy  by  proving  an  excess  in  the  manner  of  doing  the 
act,  or  an  assumption  of  right  to  the  gate  by  them  ^  neither  of 
which  appeared. 

Erskine  now  shewed  cause.  It  was  not  necessary  to  shew  any 
excess  here  in  the  manner  of  pulling  down  the  gate ;  but  the 
plaintiff  relied  in  his  replication  upon  an  independent  conver- 
sion afterwards,  which  was  proved  by  the  defendants  having 
cauTied  the  gate  upon  their  own  premises.  That  was  an  assump^i 
lion  of  right  in  them,  which  made  them  trespassers. 

Bower  and  Lambe  in  support  of  the  rule,  were  stopped  by 

T^e  Courtf  who  were  clearly  of  opinion  that  the  plaintiff  had 
not  made  out  his  case.  The  defendants  pleaded  a  tight  of  way^ 
and  that,  the  gate  having  been  wrongfully  erected  across  it,  they 
removed  it,  and  deposited  the  same  in  a  convenient  ftUcefor  the 

7  use 
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i791«  nieof  ikepUnnHff.  The  plaintiff  did  not  deny  these  feds,  but 
replied  a  tubteqnent  conversion:  it  uras  therefore  incumbent 
upon  him  to  prove  some  trespass  which  was  not  covered  by  the 
pleS)  and  that  he  has  not  done. 

Rule  absolute. 


H«ooaT«ii 

•__   ^ 
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Berrymak,  one,  &c.  against  Wise. 


In  Mactiop  by  HPHIS  was  an  action  of  slander  by  an  attorney*    The  declara- 
^^atSt^Lk  tion  stated^  that  the  plaintiff  was  an  attorney  of  this  Court, 

fJJ^JI^**^     and  having  been  employed  in  a  particular  cause,  had  received 
need  noc  prove  |^  certain  sum  of  money,  which  the  defendant  charged  him  with 

tost  lie  19  so  tt* 

Mmej  by  his     swindling,  adding  a  threat,  that  he  would  move  the  Court  to 

b7i*oop7'i?the  ^a^^  ^^  struck  off  the  roll  of  attomies.    At  the  trial  at  the  last 

^^^^.     York  assizes  before  Thomson^  B.  the  plaintiff  proved  the  words, 

he  acted  as  mcfa  and  his  having  been  employed  as  an  attorney  in  that  and  other 

[i  N.IL206.     suits.     The  defendant's  counsel  objected,  that  the  plaintiff  had 

I  E$p,  590.]      m^^  proved    the    first  allegation  in  the  declaration,  namely, 

that-  he  was  an  attorney  of  this  Court,  which  could  only  be 

proved  by  his  admission,  or  by  a  copy  of  the  roll  of  attomies : 

but  the  objection  was  over-ruled,  and  the  plaintiff  obtained  a 

verdict,  the  learned  Judge  reserving  the  point,  witlji  liberty  to 

move  to  enter  a  nonsuit. 

Wood  accordingly  renewed  his  objection  in  the  last  term,  and 
obtained  a  rule  to  shew  cause  why  a  nonsuit  should  not  be  set 
aside :  which  was  now  opposed  by 

LaWf  who  said,  that,  the  substantial  allegations  being  that  the 
plaintiff  was  an  attorney  of  one  of  the  superior  courts  of  Wni'' 
minster^  it  was  immaterial  whether  he  were  admitted  by  one 
Court  or  the  other ;  and  that  the  charge  itself  which  th«  de- 
fendant had  roadC)  admitted  that  he  was  an  attorney. 

The  Court  were  of  opinion  that  this  was  sufficient  proof;  for 
the  defendant's  threat  imported  that  the  plaintiff  was  aa  attor- 
ney.   And 

BuiXEB,  J.  said,  that  in  the  case  of  all  peace-officers,  justices 
of  the  peace,  constables,  &c.  it  was  sufficient  to  prove  that  they 
acted  in  those  characters  without  producing  their  appointmtnti^ 
and  that  even  in  the  case  of  murder  (a).  The  excise  and  ens- 
torn-house  officers  indeed  &U  under  a  different  consideratioii : 

(«)  So  detennbed  by  all  the  Judgei  in  the  case  of  Oordon,  who  fiat  tiicd  at  ibt  NW' 
dkanpton  3|tiD|  AnoKt  la  17^* 


11^  THJB  THJtry-^iftst  YfiAft  of  GEORGE  IIL  SST 

but  cren  in  thoie  CMet  evidence  was  admitted  both  in  criminal       1791. 

and  ciTil  salts,  to  shew  that  the  party  was  a  reputed  oflb^er  prior 

to  the  1 1  Gio.  I.e.  90.  s.  92.    In  actions  brought  bj attomies  for       mmi# 

their  fees,  the  proof  now  insisted  on  has  nerer  been  required.  '*"* 

Neither  in  actions  for  tithes  (a)  is  it  necessary  for  the  incumbent 

to  prove  presentation,  institution,  and  induction ;  proof  that  he 

received  the  tithes,  and  acted  as  the  incumbent,  is  sufficient. 

Rule  discharged  (i). 

(a)  VHt  Btvam  v.  fPHtlawu,  ante,  3  voL  6ss»  («•  <*•) 

(I)  VMc  Miif&ri  ▼.  M^InHthi  ante,  3  voL  tyx,  and  Crut$  v.  JC»y,  post.  6  voL  663. 

II  iiMi.iiiiiir^Tyrr?? 

VaUGHAN   against  DuRNELL.  Mmday^ 

^^  My  lltlu 

npHE  writ  of  capias  ad  satisfaciendum  in  this  case,  on  which  if  a  deiendant 

the  defendant  was  taken  in  the  vacation,  was  sued  out  in  ««.  /«^  and 
the  last  long  vacation,  returnable  the  first  return  of  Michaelmas  ^^1^^^^ 
term,  but  he  escaped  from  the  custody  of  the  officer  who  arrested  ^«n  and  com- 

.  mitted  to  priMNi 

him,  and  was  not  retaken  till  the  20th  of  Naoemberj  when  he  in  the  next 
was  carried  to  the  Marshakea  prison.    In  Hilary  Term  last  he  J^J  i^Se^- 
iqpplied  to  be  brought  up,  under  the  Lord's  act,  before  Mr.  Jus-  J^^,^™/** 
tice  BuUer  at  chambers,  for  the  purpose  of  obtaining  his  dis-  under  the  Lords* 
charge;  but  as  there  was  a  mistake  in  the  notice  given  to  the  words  k^ that 
plaintiff  as  to  the  name  of  the  cause,  he  was  remanded.  ftatute«charged 

*^  /  ••  m  execution, 

Garrcfw  now  moved  that  the  prisoner  might  be  brought  up  to  mean  being  de- 
the  Courts  in  order  that  he  might  take  the  benefit  of  the  Lords^  the  waiu  of  the 
Act.  He  said,  that  if  the  Court  should  be  of  opinion  that  for  so  P"*^* 
trifling  a  mistake  in  the  notice  the  defendant  ought  not  to  have 
been  remanded,  the  present  application  was  in  time,  because  it 
must  be  considered  as  having  been  made  in  Hilary  Term,  which 
was  the  term  next  after  that  in  which  he  was  charged  in  exe- 
tution ;  and  by  the  92  Geo.  2.  c.  28.  s.  1 9.  ^<  Any  prisoner  may, 
^  before  the  end  of  ihejirst  term  which  shall  be  next  after  any 
^  such,  prisoner  shall  be  charged  in  execution^  petition,"  &c.   And 
^  contended  that  the  prefisdng  of  the  wrong  title  to  the  notice^ 
^^^^  in  its  present  shape^  ought  not  to  be  conclusive  against  the 
/''^■scHier,  since  it  bad  the  effisct  of  giving  notice  to  the  plaintiff 
^  4iat  which  he  was  to  oppose. 

^^niibs  opposed  this  application  ill  the  first  instance ;  observing, 

^^  the  notice  was  calculated  to  mislead  the  plaintiff,  as  it  was 

J'^^^ed  ia  another  cause,  and  oonseqaently  that  the  learned 

^^^e  did  right  in  remanding  the  prisoner.    But  whether  it 

wetffe 
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•  1791*       were  so  or  not,  he  said,  was  perfectly  immaterial  in  this  case; 
because  even  if  this  application  were  considered  as  having  been 


,^Mjf  made  in  Hilary  Term,  it  was  too  late,  since  he  was  taken  in  exe- 
DuKHBLL.  cution  in  the  last  long  vacation,  and  consequently  should  have 
applied  for  his  discharge  in  the  Michaelmas  Term  following.  Bjr 
the  Sherififs .  return  that  the  prisoner  was  taken  under  the  writ 
returnable  the  first  return  of  Michaelmas.  Term,  the  defendant 
must  be  considered  as  charged  in  execution  at  that  time.  From 
•  that  moment  the  sherifT  was  answerable  for  the  person  of  the 
defendant ;  and  it  would  be  permitting  the  defendant  himself 
to  take  advantage  of  his  own  wrong,  if,  by  escaping  out  of  the 
custody  of  the  law,  he  could  enlarge  the  time  of  his  applying  to 
be  discharged  under  this  act  of  parliament.     But 

The  Contrt  thought  the  application  was  made  in  time;  for  that 
the  defendant  could  not  be  said  Xohc^ charged  in  execution^  within 
die  meaning  of  this  act,  until  he  was  actually  delivered  over  to 
the  marshal.  And  that  the  26  Geo.  3.  c,  44.  s.  4.  which  was  made 
in  pari  materid^  contained  a  parliamentary  exposition  of  the  words 
'^  charged  in  execution*'  in  the  Lord's  act;  for  it  directs  all 
'<  gaolers  and  keepers  of  prisons  to  give  notice  of  that  act  to  all 
'<  persons  in  their  custody  for  debt,  within  three  days  after  snch 
**  person  shall  have  been  respectively  committed  or  charged  in 
**  execution,**  They  therefore  ordered  the  defendant  to  be  brought 
up,  and  recommended  it  him  to  amend  the  title  to  the  notice.  * 


July  iiih.  The  King  against  Newcoaib  and  Another.       ^    • 

If  a  poor  rate     A     Kulc  having  been  obtained,  callinij  on  the  defendanl^  Who  •   ' 

be  not  publish.  J\  .     ..  r        r.  i_  i_  ^ 

ed  in  the  church  were  justices  tor  iJevofij  to  shew  cause  why  a^mandaams 

^/^cr!'u*K  *«"'^I  no<^  issue  to  compel  them  to  grant  a  warrant  of  distress 
a  nullity;  a»d  on  D.  Simpson  of  Halbertofij  to  lew  a  poor-rate,  cause  war  now 

Myment    under     i  •  * 

11  cannot  be  en-  Sliewn  by 

S^be^n^ap.  Dampier^  who  said,  that  as  the  rate  was  not  publisKed  till  the 
g^  ^J^Wch^  *^^^  Sunday  after  it  was  made,  it  was  a  nqllity ;  for  it  is  enacted 
difmbstd.  by  the  17  Geo.  2.  c.  S.  s,  1.  that  public  notice  shall  be  given 

of  every  rate  the  next  Sunday  after  it  shall  have  been  allowed  by 
the  justices;  <<  and  tliat  no  rate  shall  be  esteemed  valid  and  auf- 
'*  ficient,  so  ^s  to  collect  and  raise  the  same,  unless  such  notice 
"  shall  have  been  given."  And  notwithstanding  there  was  an 
appeal  to  the  Sessions  against  this  rate,  on  the  ground  of  inequa- 
lity, where  the  appeal  was  dismissed,  the  order  of  Sessions  cao^ 
not  give  effect  to  that  rate  which  was  before  a  nullity. 


I 


IN  THE  TuiSTT-riRST  TCAE  OF  OEOROE  III.  S6d 

Fanshawef  in  support  of  the  rule,  cont^ded,  that  as  the  ob-       1791. 
ject  of  the  act  of  p&rliament  in  requiring  the  puUic  notice  of  the    " 

■         ••Lit  !•  «       The  Kino 

rate  to  be  given  m  the  church  was  to  guard  against  secret  and  agaha 
chmdestine  rates^  it  was  answered  in  tliis  case,  by  publishing  it  ^'^^l^ther.'"^ 
in  the  dinrch  on  the  third  Sunday^  which  was.  equally  npto- 
rious  to  the  inhabitants  of  the  parish  as  if  it  had  been  published 
on  the  first  Sunday  after  it  was  made.  But  even  if  it  were  an 
objection  at  first,  it  was  the  ground  of  an  appeal ;  whereas  the 
rate  was  i^pealed  against  on  another  ground,  and  confirmed. 
And  in  Hutchins  v.  Chambers  (a),  Lord  Mansfield  said,  <*  A 
*'  defect  in  the  rate,  unappealed  from,  could  not  avoid  the  "war- 
^*  rant  (of  distress)/'  At  all  events,  the  writ  ought  to  go,  that 
the  defendant  may  be  compelled  to  put  the  answer  on  the  re- 
cord, as  was  done  in  R.  v.  The  Justices  of  Middlesex  (6),  where 
Itee^  Ch.  J.  said,  **  If  the  justices  have  suflScient  reason  why 
<<  they  did  not  grant  the  warrant,  it  will  appear  upon  the  return 
**  to  the  numdamus.^* 

Lord  B[emton,  Ch.  J. — There  is  no  doubt  but  that  in  a  pro- 
per case  this  Court  would  grant  a  mandamus  to  compel  the 
justices  to  grant  a  warrant  of  distress,  because  without  it  pay- 
ment of  the  rate  could  not  be  enforced.  But  as  the  mandamus 
would  be  no  justification  to  the  magistrates,  we  must  take  care 
not  to  compel  them  to  do  an  act  which  may  not  be  warranted 
by  law.  Koyr  this  application  is  answered  by  the  act  of  parlia- 
ment, which  requires  a  particular  step  to  be  taken,  before  the 
rate  can  be  valid,  namely,  that  public  notice  shall  be  given  of 
the  rate  in  the  church  on  the  next  Sunday  after  it  is  allowed; 
that  direction  was  not  pursued  in  this  case,  and  consequently  the 
rate  itself  is  invalid.  Supposing  the  parish  officers  were  to  give 
notice  of  the  rate  at  some  other  public  place  in  the  parish,  it 
woald  not  be  sufficient,  though  it  might  be  equally  notorious.  , 
What  is  said  in  Hutchins  v.  Chambers  is  perfectly  right,  as  ap- 
plied to  the  inequality  of  the  rate.  But  this  is  a  radical  defect 
in  &e  rate  itself,  which  nothing  can  cure. 
BuiXER  (c)  and  Grose,  Justices,  concurring, 

Bnle  discharged  {d). 

(«)  Z  Jbr.  587.  (H)  JUi.  SO,  pL  73.  («)  Abs.  AMttrd^  J. 

(4  Vid.  MUmrdy.  Ctjfn,  a  M  Rep.  X530.  Dttratii r.  £ms,  poft.  6  roL  580. 


IV.  B  b  Oksulle 


370 


CASES  IN  TRIKITY  TERM, 


n9l. 


Pbintiffcumot 
sign  judgnent 
f<nr  the  defend- 
ant*! refusing 

to  pay  4*  fof 
die  warrant  of 
•ttomey  when 
theoopyofthe 
dechuraoonis 
delhrered  to 
lum. 


On£AL£  against  Price. 

^l^rrHEN  the  plaintiiTs  attorney  delivered  the  copy  of  the  de- 
claration  to  the  defendant's  attorney,  he  demanded  a  groas 
sum  for  the  warrant  of  attorney  and  for  the  copy  of  the  declara- 
tion, and  signed  judgment  on  the  latter  refusing  to  pay,  on  the 
rule  of  Court  of  the  5  Anne;  by  which  it  is  ordered,  ^  That  the 
*<  defendant's  attorney,  at  the  time  of  the  delivery  of  the  copy 
**  of  the  declaration,  or  taking  thereof  out  of  the  office  shall 
*^  pay  4i.  for  the  warrant  of  attorney ;  and  if  he  refiise^  the 
**  plaintiflTs  attorney  may  sign  judgment  against  the  dcfisidant 
**  in  such  action  by  default" 

Gibbs  obtained  a  rule  on  a  former  day,  to  shew  cauae  why  thia 
judgment  should  not  be  set  aside  for  irregularity;  on  the  ground 
that  the  rule  *of  the  5th  of  Anne  had  never  been  acted  npoDp 
and  that,  if  it  were  still  in  force,  it  should  be  taken  strictly;  and 
the  plaintiff's  attorney  ought  to  have  made  a  separate  demand 
of  the  4fcL  whereas  he  included  it  in  another,  and  a  larger  sum ; 
for  non-payment  of  which  he  was  not  entitled  to  a^  JQ^- 
ment 

ShepJierd^  in  support  of  the  rule^  admitted  that  the  j^^^^ 
could  not  sign  judgment  on  account  of  the  defendan^a  not  pay- 
ing for  the  copy  of  the  declaration;  but  said  that,  notwithatand- 
ing  the  whole  sum  had  been  demanded  together,  thedefisidant'a 
attorney  should  at  least  have  paid  for  the  warrant;  finr  that  the 
rule  of  the  5th  of  Anne  still  continued  in  force.    But 

Per  Curiam — There  Is  no  instance  in  which  judgment  haa 
been  signed  for  not  paying  for  the  warrant  of  attorney;  atleast 
in  modem  times.  The  practice  has  been  tp  make  *  demand  for 
the  warrant  and  the  copy  of  the  declaration  together :  an4  H  it 
admitted,  that  for  not  paying  for  the  latter,  jud^ent  oooM  not 
have  been  signed. 

Rule  abaolnte. 


j^uwirf^,  Wallace  against  The  Duchess  of  CuMMWiAWPii 

July  X3th. 

ifdeindaiit,  *p|EBT  on  bond.  The  defisndant,  after  craving  oyer  of  the  bond 

after  craying  -^^  on  Condition,  Set  out  in  her  plea  the  condition^  omittiof 

to  not  let  forth  the  reciting  part  which  preceded  the   condition;    on  lAoA 

the  wM^  deed, 

the  plaintiff  nuy  tip  judgment »  for  want  of  a  plet;  orihcCewtwiU^iMihtlwflci.    [IFWp».a8S.] 


IN  THE  THtETlr-flRST  YeaH  OP  GEORGE  III.  871 

Wood  moved  on  a  former  day  to  quash  the  plea,  because  it  did       179L 
not  coutain  a  true  recital  of  the  whole  of  the  condition.     It  was 


J  ,  Wallace 

now  opposed  by  m^tt 

Erskine  and  BaUmn,  who  said,  that  the  recital  which  pre-  cuL«RLlHpf 
ceded  the  condition  was  wholly  immaterial,  since  the  condition 
itself  esqiressed  every  thing  that  was  contained  in  the  recital; 
and  .that  if  the  plaintiff  thou^t  it  material,  he  might  set  it  forth 
in  his  rqiiication.     But,  if  the  Court  thought  it  necessary  that  it 
should  be  set  out  in  the  plea,  they  prayed  leave  to  amend.    But 
The  Comf  said,  that  by  craving  ojfer  the  defendant  undertook 
to  set  out  in  her  plea  the  whole  condition,  including  the  recital, 
in  so  many  words ;  and  that,  not  having  done  so,  the  plea  was 
bad.    That  the  plaintiff  would  have  been  warranted  in  signing 
Judgment  as  for  Vant  of  a  plea ;  and  that  though  in  this  case  no 
time  (a)  waa  gained  by  the  defendant's  attempt,   yet  in  most       / 
caaes  a  fidse  recital  was  made  for  the  purpose  of  delay;  and, 
thenSon^  to  prevent  a  similar  attempt  in  future,  they  would  not 
permit  the  defendant  to  amend. 

Rule  absolute  {b). 

(a)  It  ippcared  the  plaintiff  had  not  lost  a  trial. 

(I)  Ptrgamii  iKart.  and  others  v.  Matrtthy  H.  24  Geo.  3.  To  an  action  of  debt  on 
bond,  the  dtfendaat  afttr  oraviag  «yrr,  set  it  out  truly,  and  pleaded  payment  by  the 
ptincl|al»  he  heiag  a  surety.  Plaintiff  replied,  and  put  the  pleas  in  issue,  and  then  served 
the  dffrndam^s  attorney  with  a  rule  to  abide  by  his  pleas,  and  gave  notice  of  trial.  The 
defendant  returned  the  paper  book,  setting  out  a  false  oyer  of  the  bond,  and  pleading  ai 
belbrcw    On  i^ch  the  plaintiffs  enrolled  the  true  condition,  and  demurred. 

Ob  dM  day  of  argument,  which  was  the  last  paper  day  of  the  term,  the  defendant's 
cousael  objected  to  Ks  being  argued,  because  it  wu  the  last  paper  day.    But 

The  Court,  on  hearing  the  above  facts  sated,  directed  an  affidavit  of  them  to  be  made  *, 
oiade  a  rule  miti  for  striking  out  all  the  pleadings  of  the  defendant,  that  the  plaintiff  should 
Imhtc  judgment;  and  that  the  defendant's  attorney  should  pay  all  the  costs.  And  they 
JMJiiilid  a  strong  inclination  to  grant  an  attachment  against  him. 

Bwrtit^  foi  the  plabtiff.    Law  for  the  defendant. 


991 


The  King  against  The  Inhabitants  of  Hinckley.  a^'JJ,* 

• 

^pHE  pauper,  T.  Fvrborough^  was  bom  at  Frcnslesnoorth  (where  if  an  apprentice 
ins  fitther  was  legally  settled)  and  at  9  years  old  was  bound  ^/J,j  ^  ^/ 
aparirii  apprentice  to  D.  Palmer  of  Hinckley^  who  was  residing  ^^^"^[^^3'',^^^ 
«t  ISncHey  under  a  certificate  from  Copson^  in  the  county  of  the  same  pa- 
Vroftoick.    The  pauper,  after  serving  part  of  his  tune  with  Fai*  gain  ascttU- 
««r,  was  aarigned  by  him  to  J.  Hurst,  a  legal  parishioner  of  ^,"^^y^^ 
^tmckbnf,  under  an  agreement^  by  which  Hnrst  was  to  pay  Is.  ing  «*»«  second 

B  b  2  a  weeV  ^^  E<»it,wi^ 
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1791  •       a  week  to  Palmer;  and  which  sum  was  paid  acoordingly.     He 

— 7~ served  Hurst  in  Hinckley  above  40  days  before  he  lefk  him.    The 

aimimd       Sessions  being  of  opinion  that  the  pauper  gained  a  settlement 
^^aBtt  «?*'"   by  serving  Hurst  under  the  assignment  of  the  indentures,  con^ 
HiNCKLST.    firmed  the  order;  by  which  he  and  his  wife  were  removed  firom 
Frtndesworth  to  Hinckley. 

Bearcrojly  Le  Blancy  Seijt.  Perceval,  and  Tarkingtmj  being 
called  upon  (a)  to  support  the  rule  to  quash  the  order  of  Ses* 
sions,  contended,  that  the  pauper  acquired  no  settlement  in 
Hinckley  under  the  assignment  of  the  indentures  of  q^nrentice- 
ship,  whether  the  case  were  considered  on  the  words  of  the  sta- 
tute of  12  Anne,  St.  I.  c.  18.  or  on  the  construction  which  they 
have  received.  The  second  section  of  that  acty  after  reciting  that 
certificated  persons  frequently  take  apprentices,  who,  bj  reason 
of  such  apprenticeships,  gain  settlements  in,  and  become  a  boi^ 
den  to  such  parishes,  though  such  masters  have  np  seCtlonents 
there,  enacts,  **  That  if  any  person,  who  shall  be  an  apprentio^ 
**  bound  by  indenture  to  any  person  who  shall  reside  in  any 

A  2(c^  >-'*  -•'     "*  ^'"^^  ^y  means  or  licence  of  such  certificate,  andLHOt^ft^- 
y/-   ^l^  '^  wards  having  gained  a  legal  settlement  in  such  parish, .  soch 

V^  y^^/  ^    )  "  apprentice,  by  virtue  of  such  apprenticeship,  indrabure^  or 
^  ^^n        '^  binding,  as  aforesaid,  to  such  person,  shall  not  gain  aayset- 

rh^^  *  ^  «  tlement  in  such  parish,  by  reason  of  such  apprenticeship  or  bind- 

^  **  ing/'  The  object  of  the  act  therefore  clearly  was,  to  prevent  any 
consequential  burden  being  brought  on  the  certificated  parish  by 
the  person  residing  there  under  the  cei^tificate.     In  JB.  v.  Boaisey 
(6),  where  an  apprentice,  with  the  consult  of  his  master,  served 
a  second  master,  who  was  residing  in  another  parish  nnder  a  osfi- 
tificate,  it  was  held  that  the  apprentice  gained  no  settlement  in 
the  second  parish ;  and  Yates,  J.  said,  <<  The  intention  of  this  act 
**  isr  that  a  certificate  man  shall  not  be  the  instrument  ciihe  q>- 
"  prentice's  gaining  a  settlement  in  the  parish  to  which  he  hinw 
^^  self  came  by  certificate.''  In  the  same  case,  as  reported  in  BM/, 
135.  pi.  243.  Aston,  J.  said,  <<  If  he  had  been  assigned  by  a  oer- 
**  tificate  person  to  a  third  person,  he  might  gain  a  settlement; 
"  for  ^kird parties  are  not  within  the  certificate  act."    But  "  Aird 
parties"  do  not  mean  third  masters,  but  third  parishes ;  SoftiatL 
v.  Petham  (c),  where  a  certificated  person  from  Petham  to  Ljfdi^ 
was  bound  to  a  person  living  at  Tenierden,  who  himself  wsss  oer- 
tificated  from  SeUitige,  and  was  afterwards  assigned  to  a 
master  living  at  Lydd,  whom  he  served  40  days,  the  Court 
that  he  gained  a  settlement  in  Lydd^  because  thir^  parishes 

(a)  In  last  JE«i««r  Tern.  (OAim8.C64a  («)  Ji«%  SJO^fLMS^ 
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not  within  the  certificate-act.  Leej  Ch.  J.  there  said,  <*  The 
**  end  of  that  act  seems  fully  answered,  by  securing  the  parish 
*<  which  is  obliged  to  receive  the  certificate  man ;  and  there  is 
**  no  reason  to  extend  it  farther.''  If  it  be  said  that  an  assign- 
ment operates  as  a  new  binding,  it  may  be  answered  th^t  an 
assignment  is  only  an  agreement  between  the  two  masters  that 
the  apprentice  shall  serve  the  second,  instead  of  the  first,  mas- 
ter. In  legal  language,  an  apprentice  cannot  be  assigned ;  jB. 
T«  Channel^  3  Keb.  519.,  though  he  may  work  for  another 
master  by  the  order  or  consent  of  the  first;  and  in  such  case 
the  service  is  considered  in  law  as  a  service  to  the  first  master 
under  the  indenture  of  apprenticeship.  St.  Olave  and  All  HaU 
Icms^  1  Se$s.  Cos.  215.  and  JR.  v.  Petrox,  Burr.  S,  C  248.;  but 
in  this  case,  this  was  not  only  a  service  to  the  first  master  in 
law,  bat  in  point  of  fact  also;  for  he  received  a  weekly  benefit 
from  the  pauper's  labour.  Perhaps  it  may  be  contended  that 
this  is  not  within  the  mischief  of  the  act,  because  the  second 
master  might  originally  have  taken  the  apprentice;  but  an 
equitable  construction  of  the  poor-laws  is  not  to  be  favoured ; 
and  the  Court  has  frequently  seen  the  mischievous  efiects  of 
departing  firom  the  strict  letter  of  them.  In  these  cases 
the  two  points  to  be  considered  are  the  binding  and  the  inha- 
bitancy  oTfhe  apprentice:  now  here  was  a  binding  to  a  certi- 
ficated p^son,  and  a  residence  and  service  by  the  apprentice  in 
the  same  parish  where  the  certificated  person  resided. 

JBcmeTf   Dmfrelly   and  Gallyy    contra^   said  that  an   assign- 
ment of  an  apprentice  had  always  been  considered  as  a  new 
landing,  for  the  purpose  of  giving  him  a  settlement ;  and  that 
he  gained  a  settlement  by  serving  under  it  for  forty  days,  if  the 
second  master  were  capable  of  conferring  one.     In  JB.  v.  Pe* 
ihoMj  which  has  been  cited,  the  pauper  gained  a  settlement  by 
serving  under  an  assignment  firom  a  certificated  person ;  and  ac- 
cording to  Sir  J.  Strangers  {a)  report,  who  argued  the  case  him* 
sd^  the  Court  said,  <*  The  act  has  not  made  the  binding  void,  but 
**  has  only  taken  away  one  of  the  consequences  of  such  bind- 
^  ing  for  the  sake  of  the  certificated  parish.    It  never  intended 
^  to  meddle  with  the  case  of  a  legal  parishioner*  s  apprentices  and 
^tshen  once  there  is  an  assignment  to  such  an  one^  it  is  the  same 
«  if  it  had  been  an  original  binding.'*    The  principle  there- 
^^^  is  not  that  the  apprentice  gains  a  settlement  under  the  in- 
^^tmre;  for  if  it  were,  the  pauper  in  that  case  could  not  have 
Seined  a  settlement  under  it;  and  it  is  observable  that  Sir 
^  Strange  abridged  that  case  thus :  *<  A  certificate  mail's  ap- 

^   *  (a)  a  Sfr.  ZU7* 

pTeutice^ 
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1791.       *<  prentice,   being  assigned  to  a  paiishioner,   gnm  a  settle- 
•  «  mcnt."     The  King  v.  Romsey,   whidi  has  also  been  cited, 

mgaiaa       ratlicF  shews  that  this  pauper  gained  a  settlement  in  Hinckley^ 
*^iia  o?*^'    ^y  considering  the  effect  of  a  service  to  the  second  master ;  for 
HiNCKLir.    if  th>3  service  in  that  case  had  been  considered  as  performed  to 
the  first  master,    it   would  have  been  immaterial  to  conaider 
whether  the  second  master  were  a  certificated  peraon  or  not^ 
and  the  pauper  should  have  been  settled  at  Boms^i   and   in 
the  report  of  the  same  case  in  Bott^  Astmi^  J.  put  tins  iden- 
tical case :  ^  If  he  had  been  assigned  by  a  certificated  peraon 
<*  to  a  third  person,    he   might  gain  a  settlement;    fix*  diird 
;  "  parties  (not  parishes)  are  not  within  the  certificate  iK:t(a).'' 
^  /  In  the  cases  which  have  arisen  on  this  statute,  the  Court  bas 
\l    not  inquired  into  the  situation  of  the  parties  at  the  time  of  the 
original  binding,    but  when  the  service  is  performed.     R.  ▼• 
IVestbmy:  and  it  is  sufficient  for  the  purpose  of  giving  a  aettle- 
nicnt,  that  the  master  (whether  the  first  or  second)  is  citable 
of  conferring  a  settlement  at  the  time  when  the  service  it  per« 
formed.     If  the  first  master,  instead  of  assigning  the  apprm* 
tice  to  the  second,  had  discharged  his  certificate^  and  gained 
a  settlement  in  Hinckley^  the  apprentice  would  have  acquired 
a  settlement  there  by  serving  under  the  indenture;  hmt^^  ▼• 
Sloncbridge,  1  Str.  265 ;  and  yet  originally  the  binding  waa  to 
a  certificate  man  (A).    Then  it  can  make  no  difierence  whether 
the  service  be  performed  to  one  person  or  another,  provided 
that  person  be  capable  of  conferring  a  settlement    Meitber  is 
the  parish  of  Hinckley  injured  by  the  pauper's  gaining  a  settle- 
ment there  by  serving  the  second  master;  because  it  waa  com 
peteut  to  such  second  master  to  have  taken  the  i^ipreRtioe  or>- 
ginafly;  or  the  first  master  might  have  given  up  the  indentora 
when  he  assigned  the  apprentice,   and  the  latter  might  then 
have  been  bound  to  the  second  master  for  the  remainder  of  the 
time,  as  an  original  binding ;  and  in  neither  of  those  caaet  is 
it  disputed  but  that  the  pauper  would  have  gained  a  aetdemest 
in  Hinckley,     It   may  be  admitted   that  some  eonfasion  has 
crept  into  the  cases  from  considering  the  l^al  efieet  of  Ae  as- 
signment of  an  apprentice :  but  it  is  merely  a  technieal  answeur 
to  a  technical  objection;  and  all  the  eases  shew  that  u  asligc:^- 
meut  hat*  the  same  effect^  with  r^^rd  to  giving  a  settlemei^^ 
that  the  original  binding  has. 

(a)  It  wa5  also  said  that  a  MS.  note  of  this  caie  wjgKei  witk  B^t  fifott. 
{H)  This  situation  is  particularly  provided  for  in  the  certificate  act,  "  and  not 
■*  having  gained  ^bgal  ■etdcaBeatin such  piridL** 
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Tke  Ccurt  todk  time  to  consider  of  this  qnestion;  and  on  this       179L 

Liml  Kenton,  Ch.  J.  delivered  the  unanimoui  opinion  of  the  o^abut 
Court— The  question  in  this  case  is,  Whether  any  settlement  ^^"5?^*" 
was  obtained  by  the  apprentice  by  his  service  under  his  second  ^"c^***^- 
master^  who  was  a  parishioner  of  Hinckley^  in  that  parish,  his 
first  master,  by  whom  he  was  assigned,  having  been  certificated 
thereto?  The  first  impression  made  upon  my  mbid  was,  that, 
as  the  last  forty  days  of  the  apprenticeship  were  served  under  a 
person  who  was  not  under  the  disabiliQr  of  the  certificate,  such 
service  gained  a  settlement :  but  upon  looking  more  fully  into 
the  authorities  cited,  on  which  I  had  formed  my  first  opinion, 
and  adverting  more  particularly  to  the  woltb  of  the  statute  of 
Anne^  I  am  disposed  to  think  that  a  settlement  was  not  acquired 
by  the^sttvice  under  the  indenture  with  the  second  master  in 
HUntUey^  although  he  were  not  residing  there  undet  the  certifl- 
iBtit;  and  that  opinion  which  we  have  formed  proceeds  principally 
on  the  words  of  the  statute  of  Anne^  and  the  view  with  which 
it  was  passed.  By  the  general  tenor  of  the  certificate-act,  per- 
sons settled  in  one  parish,  bringing  a  certificate  with  them  into 
another,  have  a  rij^t  to  remain  there  until  they  become  charge* 
able ;  and  the  parish  to  which  such  certificate  is  granted  cannot 
Tefiise  to  receive  them;  but  the  mischief  was,  that  though  the 
certificated  persons  themselves  could  not  gain  a  settlement  in  that 
parish,  yet  they  were  the  means  of  conferring  settlements  on 
odiens  by  taking  servants  and  apprentices^  which  was  thod^t 
to  be  a  great  hardship  on  diose  parishes,  who  were  bound  to 
receive  them  under  the  certificate.  Therefore^  to  provide  against 
that  inconvenience  the  12  Arm.  H.  1.  c.  18.  was  passed;  which, 
after  reciting  the  S  4*  9  fF.  i.  c.  SO.;  and  that  <<  many 
^  persons  obtaining  and  bringing  such  certificates  do  firequeitly 
^  take  apprentices  bound  by  indenture,  and  hire  and  keep  ser- 
^  vants  by  the  year,  who,  by  reason  of  such  i^renticeships  and 
^  services,  do  gain  settlements  in  and  become  a  great  burthen  to 
*^saeh  parishes,  &c.  though  such  masters,  coming  with  such 
^  certificates,  have  by  virtue  thereof  no  settlements  in  such  pa- 
/  ••  rishes,"  &c. ;  for  remedy  it  enacts,  <<  That  if  any  person  what-  ] 
/  /  ^  soever,  who  shall  be  an  apprentice  bound  by  indenture  to  of  ; 
/  ^  shall  be  a  hired  servant  to  or  with  any  person  whatsoever,  who 
I  **  did  eome  into  or  shall  reside  in  any  parish,  &c  by  means  or 
^  licence  of  such  certiflciite^  and  not  afterwards  havbg  gained  a  \ 
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*  l^al  settlement  in  such  parish,  &c.  sach  apprentioei  iy  vSrhi€ 
^  cf^^uchjtpprenticeshipj  indenture^  or  bindir^  and  soch  aer- 

*  vant  by  being  hired  by  or  serving  as  a  servant  as  afinresaid  to 
^  such  person,  shall  not  gmn  or  be  adjudged  to  have  any  set- 

<  tlement  in  such  parish,  &c.  by  reason  of  such  apprentice$kip 
^  or  bindingf  or  by  reason  of  such  hiring  or  serving  tbeieui:  bat 

<  every  such  apprentice  and  servant  shall  have  his  and  their  set- 

*  tl^ments  in  such  parish,  &c.  as  if  he  or  they  had  not  been  bound 

<  apprentice  or  apprentices^  or  had  not  been  an  hired  servant  or 

<  servants  to  such  persons  as  aforesaid."  There  has  never  been 
any  precise  determination  on  this  point;  and  therefore  we  think 
it  better  to  abide  by  the  words  of  the  act,  from  wheace  the  in* 
tention  of  the  L^^idature  can  best  be  collected;  and  the  act 
having  expressly  provided,  that  persons  bound  apprentices  to 
certificated  men  shall  not,  by  virtue  of  siuch  apprenticeship^  m^ 
denture,  or  binding,  gain  a  s^ement  in  such  parish,  it  is  ne- 
cessary  that  the  binding  should  be  such  as  would^jnpa]^  of 
confisrring  a  settlement  by  service  under  the  original  master  in 
Aat  places  otherwise  no  settlemeat  can  be  gained  Uiereliylnrtae 
ihereofi  for  the  Legislature  intended  that  no  act  whatever  cij^ 

"HoA  sort  done  by  a  certificated  man  should  hdp  to  bind  the 
rish.  As  to  the  case  of  The  King  v.  Petham  (a)  where  it 
held.  That  the  apprentice  of  a  master  certificated  to  TitUerden 
might  gain  a  settlement  under  an  assignment  to  a  second  master 
residing  at  Zydd,  which  was  a  third  parish, — that  does  not 
govern  the  present;  because  it  does  not  interfere  with  the  p<^cy 
of  the  statute  of  Anne,  for  the  parish  of  Lydd  had  received 
the  original  master  by  force  of  the  certificate^  and  therefore  had 
no  r^ht  to  avail  themselves  of  the  provisions  of  that  statute,  which 
was  intended  for  the  protection  of  the  certificated  parish ;  bat 
here  the  words  of  the  statute  cover  Hinckley  in  the  broadest 
manner,  to  prevent  any  burthen  coming  on  that  parish  on  account 
of  their  obligation  to  receive  the  certificated  person.  The  other 
case  principally  relied  on,  of  Romsey  parish  (6),  has  no  applicap* 
tion  to  the  present  question;  for  though  it  was  contended  gene- 
rally at  the  bar,  that  the  statute  of  ^nn^  was  confined  to  appieii!- 
tices  bound  by  indentures  to  certificated  masters,  and  claiming 
settlements  by  serving  under  such  original  masters,  yet  the  CSoarl 
by  no  means  adopted  that  argument,  but  decided  rather  cm  the 
ground  that  no  settlement  could  be  gained  by  the  iqpprentice 
through  the  medium  of  a  certificated  person  in  that  pfunah. 

(0  2  Sir.  II47*  W  Anr,  &  C.  4r|a 
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Thereforei  as  there  has  been  heretofore  no  determination  on  179L 

this  point,  as  the  statute  of  Anne  was  passed  for  the  express  _^  ^ 

r        -»          r               .            .   1-   v.-  The  Kino 

protection  of  the  certificated  parish,  and  as  the  words  of  the  act  ai^d 

lare  very  particular  and  positive  in  fiivour  of  that  parish,  we  see  „tt  of 

no  reason  to  restrain  the  meaning  of  them  to  a  service  with  the  Himcklxt. 
original  master. 

Both  orders  quashed. 


Frampton  against  Barber.  mitui^f, 

ytify  ijth* 

fv^IS  was  an  action  by  original,  to  which  bail  were  not  put  whore  the  w- 

JL   in  till  two  days  after  the  quarto  die  past  of  the  second  re-  S^^i^hTST 

turn  of  the  term.    On  which  the  plaintiff  took  an  assignment  ^^  **^|^ 

of  the  bail-bond.  thefMnt^f] 

Shefherd  moved  to  set  aside  the  proceedings  on   the  bail-^    ^"^ 
bond,  on  the  ground  that  the  defendant  had  till  four  days  after 
the  quarto  die  post  to  put  in  baiL 

Baldmin  contended,  that  the  practice  was  to  allow  only  four 
days  in  Landon  and  Middlesex^  exclusive  of  the  day  of  the  re« 
turn  of  the  writ;  and  cited  1  Crompt.  Pract.  57. 

Shepherd  said,  that  was  where  the  action  was  by  bill ;  where- 
as this  was  by  original ;  in  which  case  the  defendant  had  eight 
days;  and 

The  Courts  after  consulting  with  the  Master,  assented  to  the 
distinction,  upon  the  authority  of  BraumeU  v.  Taylor^  Mich. 
6  Geo.  S.  to  which  the  Master  referred  them. 

Rule  absolute. 


Kinder  against  Williams.  miMMb^, 

Jwhf  13th. 

'^I^HE    defendant    was    arrested   upon    process  out    of  the  The  Court  will 
Sheriff's  Court  of  London,  while  he  was  attending  com-  "**  d«diiife  t 

o  penoo  10  cut* 

missioners  of  bankrupts  as  a  creditor  of  a  bankrupt,  to  prove  a  t<^T  ^  process 
debt.  He  afterwards  removed  the  cause  by  habeas  corpus  into  Counin  t  cause 
this  Court;  and  now  Hdroyd  on  his  behalf  moved  the  Court  ^S^J/aIs 
tliat  he  might  be  discharged  out  of  custody,  on  the  ground  of  ^^^'^'^^  ^^ 
his  being  privil^ed  from  arrest  during  his  attendance  before  whik  attending 
the  commissioners  for  the  cause  above-mentioned.  He  said  it  ^fb^d^S^ 
hid  been  often  held,  that  parties  to  a  cause  in  the  superior  f^  ^^^ 

Courts  3  i^m 
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1701.  Courts  were  priril^^ed  from  arrast  during  their  ittilldluice  in 
the  progress  of  it^  eundo^  marando^  et  red£Hndo$  aad  the  same 
reason  extoMkd  to  exempt  during  their  attendance  on  tny  in- 
WiLUAMi.  f^or  jurisdiction*  Commissioners  of  bankrupts  are  to  be  con- 
sidered asaCourt  for  this  purpose^  being  invested  with  the  exer- 
cise <^  judicial  powers.  And  as  the  creditors  am  obliged  to 
attend  personally  to  prove  their  debts  before  them,  except  under 
the  5  Geo.  2.  c.  SO.  $.  36.  where  they  live  remote  firom  the  place 
of  meeting  [which  was  not  the  case  here,  the  defisndant  living 
in  London]  when  it  may  be  done  by  affidavit,  there  is  the  greater 
reason  for  extending  the  same  protection  to  them.    But 

The  Court  refused  the  application ;  saying,  that  the  general 
rule  was  founded  on  the  contempt  of  the  Court  by  the  arrest  of 
persons  who  were  giving  their  necessary  attendance  upon  it. 
Here  the  contempt,  if  any,  was  to  the  commissioners  of  bank- 
rupts and  not  to  this  Court ;  and  ev^i  the  process  under  whidi 
the  arrest  was  made  was  sued  out  of  another  Court:  and  it  ooold 
not  vary  the  case  that  the  cause  was  afterwards  removed  hitfler 
by  the  defendant.  Nor  were  they  satisfied  that  the  commis- 
sioners of  bankrupts  could  be  considered  as  a  Court  of  justice,  or 
could  afford  any  relief  in  the  premises;  but  certainly  there  was 
no  pretence  for  this  Court  to  interfere. 

Rule  refused. 
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I%e  tmoJbUamng  Bides  of  Ctnirt'mrem^  in  this  Term: 

Tr.  SI  Geo.  3. 

TT  IS  ORDERED,  That  from  and  after  the  last  day  of  this 
terni)  where  any  sheri£^  before  his  going  out  of  office,  shall 
arrest  any  defendant,  and  a  cepi  corpus  shall  afterwards  be  re-  [4  Mtut.  604.] 
turned,  he  shall  and  may,  within  the  time  allowed  by  law,  be 
called  upon  to  bring  in  the  body  by  a  rule  for  that  purpose,  not- 
withstanding  he  may  be  out  of  office  before  such  rule  shall  be 
granted. 


1 


Tr.  81  Geo.  8. 

T  IS  ORDERED,  That  from  and  after  the  last  day  of 
Michaelmas  Term  next  ensuing,  no  attorney  who  shall  be 
retained  or  employed  as  a  writer  or  clerk  by  any  other  attorney 
shall,  during  the  time  of  such  employ,  take  or  have  any  clerk 
under  articles ;  and  that  no  service  to  any  such  attorney  under 
articles  during  the  time  that  such  attorney  shall  be  so  employed 
by  any  otlier  attorney  shall  be  deemed  good  service.  And  it 
IS  FURTHER  ORDERED,  That  from  and  after  the  same  last  day 
of  M^dmelmas  Term,  no  person  who  shall  enter  into  articles 
with  an  attorney  or  attomies  shall  be  at  liberty  to  serve  the 
agent  or  agents  of  such  attorney  or  attornies,  under  such  articles, 
for  a  longer  time  than  one  year  of  his  clerkship ;  and  that  any 
such  service  to  an  agent  or  agents  beyond  that  time,  shall  not  be 
deemed  good  service.  And,  to  the  intent  that  better  information 
may  be  obtained  touching  the  fitness  and  qualifications  of  per- 
sons applying  to  be  admitted  attornies.  It  is  further  ordered, 
that  from  and  after  the  same  last  day  of  MichaelmasTexm^  every 
person  who  shall  intend  to  apply  for  admission  as  an  attorney  in 
this  Court,  and  who  shall  not  have  been  admitted  an  attorney  or 
solicitor  of  any  other  Court,  shall,  for  the  space  of  one  full  term 
previous  to  the  term  in  which  such  person  shall  apply  to  be  ad« 
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mittedy  cause  his  name  and  place  of  abode,  and  also  the  name 
or  names,  and  place  or  places  of  abode  of  the  attorn^  or  attor- 
nies  to  whom  he  shall  have  been  articled,  written  in  l^ble  char- 
racters,  to  be  affixed  on  the  oatside  of  the  Coart  of  King's  Bench, 
in  sach  place  as  public  notices  are  usually  affixed,  and  also  in 
some  conspicuous  place  in  the  chambers  of  each  of  the  Judges 
of  this  Court,  and  in  the  King^s  Bench  Office;  and  that  no  per- 
son who  shall  not  have  regularly  complied  with  this  order  shall 
in  future  be  admitted  an  attorney  of  this  Court. 


TUE  XNn  OF  TRINITT  TEEM. 


'^ 


CASES 

1791. 


ARGUED  AND  DETERMINED 


IN  THE 


COURT   OF  KING'S  BENCH, 


IN 


Michaelmas  Term, 


In  the  Thirty-second  Year  of  the  Reign  of  George  III. 


The  King  against  Shepherd  and  Others.  a^I! tS. 

T\AYRELL  moved  for  an  information  in  nature  of  a  quo  The  Court  idll 
warraniOf    calling  on  the  defendants  to  shew   by  what  "^s»««fw 
authority  they  claimed  the  office  of  churcl^wardens  of  Nenoark  mationtotiythe 
upon  TVenif  on  affidavits  which  impeached  their  election ;  and  eiecti«Btotbe 
he  mentioned  an  instance  in  the  year  1782,  when  a  similar  ap-  ^^SL^*""^' 
plication  had  been  successfuL  [a  Eatt.  508. 

Lord  Kenton,  Ch.  J.  said.  That  had  it  not  been  for  the  case 
cited,  he  should  not  have  been  disposed  to  grant  a  rale  even  to 
shew  cause:  for  that  this  was  not  an  usurpation  on  the  rights 
or  prerogatives  of  the  Crown,  for  which  only  the  old  writ  of  quo 
'warranto  lay;  and  that  an  information  in  nature  of  a  quo  war^ 
ranto  could  only  be  granted  in  such  cases;  and  he  observed, 
that  the  case  in  1782  passed  by  the  consent  of  both  parties,  who 
were  equally  desirous  of  having  an  issue  directed  to  try  the  va- 
lidity of  the  election ;  for  which  reason  the  counsel,  who  were 
to  have  opposed  the  rule,  declined  objecting  to  the  novelty  of 
the  application.     He  added,  however,  that  as  such  a  rule  had 
been  made  in  that  case,  he  thought  it  too  much  to  say  that  this 
Question  should  not  be  discussed  on  shewing  cause  against  the 
txiie ;  and  on  that  ground  only  a  rule  to  shew  cause  was  granted ; 

bat  on  the  next  day  he  said^ 

%  The 


Tbe  Ki«9 
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1791.  ^f^  Court  were  of  opinion  that  they  ought  not  to  lirten  to  the 

application,  for  that  it  was  destitute  of  erery  legal  principle* 
That  the  Court  refused  to  grant  such  an  information  in  Tke 
SsiPBiKD.  jQ^^  y^  Dawberry  {a).  And  that  in  this  case  even  a  rule  to 
shew  cause  ought  not  to  be  granted,  lest  it  should  be  hereafter 
drawn  into  precedent  like  the  case  in  178S. 

'    Rule^reftised. 

(a)  a  Sh'o.  XZ96.;  but  move  fully  rqxvted  in  BtU^pL  Z07. 


Prihy,  Lord  Camden  and  Others  agaimt  Home»  In  Enron 

N99.  xxdi. 

[a  H.  BL  533.  'TJS  RROR  firom  the  Common  Pleas  in  prohibiticm.     The  de- 
The  Priul  daratioQ  (after  reciting  that  all  pleas  of  and  oonceming 

Com*a£Lonb  ^®  construction  of  the  laws  and  statutes  of  this  realm,  and 

Cowmhamini  |hc  cognizance  of  .such  pleas  ought  to  be  tried  and  discussed  in 

tlie  toie  and  oc-  the  couTts  of  common  law,  and  not  in  any  court  proceeding 


^i^^^^JS^^^  by  any  law  differing  firom  the  common  law  of  this  realm, 
yicitkMi  of  priy  n^d  that  the  court  of  the  commissioners  of  appeals  proceeds  by 

Of  no  pviBSf  sbq 

who  arc  die  some  law  difiering  from  the  common  law,  and  therefore  has 
^SS^ijajtd  no  power  or  authority  to  try  or  discuss  the  validity,  constmedon, 
^F^''*^'  €X  exposition,  of  any  statute^  or  to  expound  it  otherwise  than 
nooBceaaea-  is  allowed  by  the  common  law)  recited  the  Dutch  priao  act, 
demo«tMB,ad-  ^1  Geo.  S.  c.  15.;  by  which  it  is  enacted,  for  the  encourage- 
iure^npiork*  moit  of  the  officers  and  seamen  of  his  Majes^'s  shqps  of  war, 
tbecoufttof  and  the  officers  and  seamen  of  all  other  British  ships^  having 
cannot  examine  commissions  and  letters  of  marque^  &a  that  the  ftag  officers, 
^^^^^^\x^  seamen,  and  soldiers,  on  board  the  king's  ships,  should  Itttve 
evehtbmighper*  the  sole  interest  and  property  in  all  prices  which  they  should 

i)fff>y  ttier  would 

haveputadifler.  take  during  the  hostilities,  i^er  the  same  should  have  been 
ontiwp^^^°  finally  adjudged  lawful  prizes  to  his  Majesty  in  any  of  the  courts 
Andthe  nme  of  admiralty,  to  be  divided  in  such  prc^ortions  as  the  king  |iy 
power  to  enforce  his  proclamation  of  the  27th  of  December  1780  directed;  and 
Therefore  where  ^^  recited  that  proclamation  which  ascertained  those  propor- 
theLordf  c^  ti<Mis.    It  then  sUted,  that  in  January  1781,  G.  Johnstone 

nmuHien  nia  ^ 

iflsoedamonition  appointed  Commander  in  chief  of  a  sijuadron  (of  which  the 
tnafyasent,     of  the  defendant  in  error  was  one)  to  be  employed  in  *aa  ex- 
^^t^^^  pedition  ^nst  the  Cape  of  Good  Hope  /  and  mi^oi^ipiiefak. 
to  be  entitled  to  W.  Meodoms  was  appointed  commander  in  chief  of  the 

the  priscy  requir- 
ing him  to  bang 

the  produce  of  it  into  Court  to  be  distributed  among  the  persons  dcdixtd  to  be  caddedby  thdr  teatcnce. 
Cocnt  refiited  to  grant  a  prohibition.    [3  £Mt»  471.] 
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forces  on  the  same  expedition;  that  secret  iastrttctions  were  at       1791. 
the  sanie  time  given  by  the  king  to  those  commanders,  to  pre- 


sent any  contest  concerning  the  distrib.ution  of  any  prizes  to  a*<»*m 


be  taken  at  the  attack  of  the  Cape  by  the  joint  operation  of  the 
army  and  navy,  that  such  prizes  should  be  divided  between  the 
land  and  sea-forces,  into  two  stuures,  to  be  afterwards  subdivided 
in  certain  proportions.     That  the  fleet,  havhig  on  board  the 
]andf-£9rces  uuder  general  Meadows^  destined  to  land  and  attadc 
the  Cbp^  (if  Good  Hope,  under  the  command  of  general  Afra- 
damSf  sailed  from  England  in   March  1781»  and  in  ihc  Jubf 
following  arrived  within  a  certain  distance  of  the  Cape^  but 
made  no  attack  whatever  on  the  Cape  :  that  on  the  21st  cSJhdy 
the  fleet,  having  the  land-forces  on  board,  in  an  open  and 
unforUfied  bay,  called  the  Saldanha  Bay^  on  the  coast  of  J/rka, 
at  a  great  distance  ^m  the  CapCf  attacked  and  seized  as  prize 
1^  certain  ship,  called  the  HoogskatpeUf  with  divers  goods  on 
boii^  belonging^  to  the  subjects  of  the  States  General  of  the 
United  Provinces.    That  in  Jime  17fl2  a  suit  was  instituted  in 
tlie  Admiralty  Court,  praying  that  the  ship  and  cargo  might  be 
condemned  as  lawful  prize  to  the  king,  as  being  taken  by  G. 
JokmUme^  the  commander  in  chief  of  the  squadron.    That  in 
September  1782  they  were  condemned  as  lawful  prize  generally, 
reserving  the  question  who  were  the  captors;  and  that  in  May 
176S  that  Court  pronounced  far  ike  inieresi  qf  ike  amy,  ag;reear 
Uy  io  the  spirU  qf  his  Majesitfs  instruetiom^  and  decreed  the 
prize  in  question  to  be  distributed  according  to  the  directions 
of  those  instructions.    That  6.  Joknsttme  and  the  officers  and 
seamen  of  the  squiidroB,  conceiving  themselveB  to  be  thereby 
aggrieved,  appealed  from  that  decree  to  the  Commissioners  for 
hearing  and  determining  appeals  in  matters  of  prizes  who  in 
Jkme  1784  reversed  the  decree^  and  pronounced  the  ship  amd 
CMTga  to  have  been  taken  by  the  cot^oint  operation  qfhis  Majesijfs 
^Ufi  employed  on  an  expedition  against  the  Cape  qf  Good  Hcpe^ 
mder  the  eonmand  of  G.  Jdhnstonef*mnd  qf  the  anmf  under  the 
cmnwumd  qf  W.  Meadows  on  the  same  expedition^  and  condemned 
tke  skip  and  cargo  as  Uvajfid  prisu  to  the  king.    That  JS.  Toybr 
(sAce  deceased)  and  J.  Pasley  were  dufy  appointed  agents  by 
Ae  c^Scers  and  crews  of  the  several  ships  of  the  squadron, 
who  soon  after  the  decree  in  September  1788,  soU  the  ship  and 
caigo^  and  distributed  part  ot  the  prodooe  among  the  offlcefs 
and  crews  of  the  scpuidron;  and  ^lat  die  residue  is  new  in 
Paslejfs  hands,  and  ought  to  be  distributed  by  him   to  the 

captors,  in  payment  of  tlieir  sevsMl  shares^  in  pursuance  of  the 

7  said 


ammuui 

HOltKy 

inBnor. 
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1791.       said  statute  and  prodamatioQ.    That  tbe  defendant  in  error 

"^ —   sned  Pasley&fr  the  residue  of  his  share  in  this  Coort,  in  E.  2S 

Uui  CAMftBit  ^^  ^  ^  ^^  ^^  ^^  ^^  ^  ^^  depending.    The  dedaraticm 


HoMt» 
lA  £rqi« 


.  then  stated,  that  the  commissioners  of  appeals  in  matters  of 
prise,  have  not  by  the  law  of  this  realm  any  power  or  authoriQr 
to  take  out  of  the  hands  and  possession  of  any  agent  so  consti* 
tuted,  the  money  arising  from  the  sale  of  any  Vessel,  or  good% 
takoi  fr<Mn  the  subjects  of  the  States  General  of  the  United 
Provinces,  which  have  been  finally  adjudged  lawful  prise  to 
the  king  in  any  of  his  courts  of  admiral^,  or  to  compd  him  to 
bring  in  the  same;  yet  that  the  commissicMiers  of  appeab  in 
Miiy  1788  admonished  Pasley  personally  to  bring  in  an  aoooont 
of  the  sales  of  the  ship  and  cargo,  together  with  the  proceeds 
of  sudi  part  thereof  as  might  be  in  his  hands,  power,  or  poases* 
sion ;  and  issued  process  against  him  for  that  purpose. 

The  pbuntifi  in  error  pleaded  in  the  usual  form,  that  they 
did  not  issue  process  against  the  agent,  &&;  but,  for  having  m 
writ  of  consultation,  th^  demurred  generally  to  the  declaratiop. 
The  Court  of  Common  Pleas  (a),  after  hearing  several  sign* 
ments,  gave  judgment  for  the  plaintiff  in  prohibition ;  to  reverse 
which  die  defendants  in  prohibition  sued  out  a  writ  of  error, 
returnable  here. 

This  case  was  argued  in  7Wit%Term  last  hy  Le  Bkme^  SmjL 
against  the  prohibition,  and  Adair,  Seijt*  cantrd  /  and  now  by 
Booke,  Seijt.  against  the  prohibition,  and  Lamrenee,  Seijt  m 
support  of  it. 

The  arguments  against  the  prohibition  were  reducibk  to  these 
three  heads:  1st,  That  the  Courts  of  common  law  could  take  no 
QOgoiiaxkce  of  questions  of  prise^  or  its  inddoits.    Sd,  That  at 
all  events  the  mere  issuing  of  the  monition  by  the  Court  of  A]h 
peals  was  no  ground  for  a  prohibition.    Sd,  That  that  Comt 
had  put  a  right  construction  on  the  prize-act  of  the  SI  Geo.  S. 
c.  IS.    1st,  It  must  be  admitted,  that  all  questions  of  priae^ 
and  its  incidents,  are  under  the  exclusive  jurisdiction  cxf  the 
Prise><x>urts.    The  only  grounds  for  granting  prohibitions  to 
inferior  Courts,  recognized  at  this  day,  are^  either  where  ihtm 
courts  exceed  their  jurisdiction,  or  determine  contrary  to  tiis 
rules  of  the  common  law,  on  a  matter  incidentally  fidliog  under 
their  cognizance,  which  is  also  within  the  jurisdiction  of  die 
Courts  of  common  law.    But  in  all  other  cases,  the  jud^^mea^ 
if  erroneous,  is  the  subject  of  appeal,  but  not  of  prohiliitioiw 
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Hie  question  therefore  will  be,  Whether,  after  the  condemnop-       1791. 
lion,  and  the  final  adjudication  to  whom  the  prize  belonged  by 
the  commissioners  of  appeals,  that  Court  immediately   ceased        a^aittt 
to  have  cognizance  of  the  distribution  of  the  prize  condemned      jq  £rror. 
by  them  ?  and  Whether  the  Courts  of  common  law  were  imme- 
diately invested  with  ^j'c/etf/z;^  jurisdiction  over  the  rights  of  the 
parties  upon  a  subject  where  they  had  not  even  a  concurrent 
jurisdiction  before?  The  right  of  the  common  law  Courts  to  in- 
terfere in  this  case  is  put  upon  the  act  of  the  21  Geo/ 3.  c.  15. 
which  vests  (as  it  is  said)  the  legal  right  to  the  prize  after  a  com- 
demnation   in  the  navy;    and  it  has  been  contended,  that  by 
their  general  superintending  jurisdiction  they  have  a  right  to 
constri^c  all  acts  of  parliament,  and  confine  inferior  jurisdic- 
tions to  such  construction  as  they  think  right ;  but^  in  order  to 
maintain  that  proposition   in  the  extent  now  insisted  on,  the 
defendant  in   error   must    shew  that  since  the  prize-acts  were 
passed,  the  Courts  of  common  law  acquired  a  jurisdiction  over 
all  questions  of  prize  within  the  scope  of  those  acts,  although 
jio  mention  is  made  in  any  of  them  of  any  such  new  jurisdic- 
tion being  intended  to  be  given ;  but  indeed  the  contrary  has 
been  long  settled ;  and  it  has  been  held  by  cases  subsequent  to 
some  of  those  acts,  not  only  that  the  Prize-courts  have  exclu- 
sive jurisdiction  over  the  questions  of  prize  or  no  prize,  and 
who  are  the  captors,  but  also  over  the  distribution  of  the  prize 
which  is  necessarily  incident  to  the  sentence  of  condemnation; 
and  in  no  instance  can  any  adverse  action  be  maintained  at  law 
for  the  proceeds  of  prize  until  the  demand  has  been  liquidated 
by  the  sentence  of  the  proper  court  of  jurisdiction.     All  these 
positions  are  fully  elucidated  in  various  cases ;  in  Lindo  v.  Lord 
Bodney  (a),    Le  Caux  v.  Edm  (6),    Smart  v.  Wolfe  {c\    The 
King  V,  Broom  {d\  Brawn  v.  Franklin  {e)y  Turner  v.  Neele  {f)^ 
and   Thompson  v.  Smith  (g).     It  might  as  well  be  contended 
that,  where  the  Admiralty  decide  that  a  ship  taken  is  no  prize, 
they  can  take  no  further  cognizance  of  the  question,  but  the 
party  aggrieved  by  the  capture  must  have  recourse  to  the  Courts 
of  common  law  for  redress :  but  yet  it  has  fully  settled,  that 
in  such  case  the  Admiralty  may  proceed  to  give  effect  to  their 
Sentence,   by  entertaining  a  new    libel  against  the  captors  to 
Compel  them  to  account  to  the  captured ;  and  it  was  held  in 
(kux  V.  Eden,  that  an  action  for  false  imprisonment  would 

(«)  Dmigl.  latt  edit.  613.  n.  I.  {B)  Daugh  594.  (c)  Ante,  3  vol.  Z'>'Z'  ^      . 

(0  Cartb.  398.  and  12  Mod,  134.  (r)  Cartb.  474* 

(/)  I  Ltv,  a43.  and  i  Sid,  367.  ig)  i  Sid.  3aa 

Vol-  IV.  C  c  not 
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1791.  not  lie  at  common  law  where  the  imprisonment  was  merely  in 

^ •  consequence  of  taking  a  ship  as  prize,    though  the  ship  'had 

tinst  been  acquitted.     It  should  also  be  remembered  tiiat  there  is  no 


Home, 
in  £rror* 


instance  of  a  prohibition  to  a  court  of  prize;  and  it  maj  be 
highly  impolitic  to  make  a  precedent  for  it    2dlj,  At  fl3I  events, 
the  mere  issuing  of  the  monition  is  no  ground  for  a  prohibition. 
It  is  not  necessary  to  contend  for  the  present,  that  ho  prohibi- 
tion ought  to  be  granted,  if  the  party  making  the  apjAcation 
had  shewn  any  reason  to  the  Court  below  why  the  mcmition 
should  not  be  enforced,  and  his  plea  had  been  impropeffy  over- 
ruled :  but  his  objection  goes  to  the  monition  itself  which  de- 
cides nothing,  and  is  only  the  usual  process  of  the  Godr^  is- 
suing in  the  ordinary  course  of  proceedings.     It  is  admitted 
that  the  sentence  itself  is  proper,  and  caniiot  now  be  reversed* 
If  so,  it  follows  that  the  Court  of  Appeals  must  have  a  right  to 
enforce  their  own  sentence,  unless  it  iqppear  that  that  Comt 
originally  had  no  jurisdiction  over  the  subject-matter.  That^diey 
had  original  jurisdiction,  appears  on  the  fiioe  of  the  proceed- 
ings ;  and  the  Courts  of  common  law  cannot  take  upon  them 
to  prohibit  the  execution  of  a  legal  sentence  pronounced  by  a 
CovLTt  of  competent  jurisdiction.    Smart  v.   Wolfe.    In  answer 
to  the  monition  calling  on  the  navy  agent  to  bring  the  pttceeds 
of  the  prize  into  Court,  he  might  and  ought  to  have  Sfipeared 
before  the  commissioners  of  appeals,  and  there 'have  insisted 
on  the  right  vested  in  those  by  whom  he  was  qipi^fec^  and 
that  it  was  not  competent  to  that  Court  to  pot  "a  construe- 
tion  on  the  act  of  parliament  by  which  that  right  was  vested. 
If  such  a  plea  were  admitted,  the  necessity  of  a' ptt>UbitiQn 
would  be  done  away :  and  till  it  was  rgected,  or  at  least  till 
some  other  step  had  been  taken  in  the  Ccmrt  cxf  Appeals  to 
compel  restittition  of  the  money,  the  party  is  too^^arly  in  his 
application  for  this  writ    Therefore  the  gravamen  slated  in 
the  declaration,  that  the  Court  of  Appeals  have  put  a'wtteg 
construction  on  the  act,  is  not  true ;  for  it  does  not  Bpp6kt  ibat 
they  have  yet  put  any  construction  on  it;  but,    JUfy,'If  it 
were  competent  to  a  Court  of  common  law  to  enterta&i  jdris- 
diction  of  this  question,  yet  the  sentence  and  proceedings  of  tbe 
Court  of  Appeals  ought  to  be  enforced,  inasmuch  as  this  ^ 
ture  is  not  within  the  prize-act  of  the  21  Oeo.  S.  r.  15.    It  wffl 
be  necessary  to  take  a  short  review  of  the  law  as  it  iltood 
with  respect  to  the  right  of  prize  before  the  statutes,  and  wbt 
alteration  was  made  by  those  acts.    Whatever  is  taken  by  any 
of  the  king^s  subjects  from  an  enemy  in  the  ocmrse  of  naval  ope* 
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ralioili»  13  prae,  and  appertains  to  the  king  either  j»r^  corona^       1791. 
car  an  •  ifroi <^  of  Admiralty,  according  to  the  circumstances.     If 


twea  bgr  ^  pnvmte  snip,  without  any  commission  from  the  ^aimst 
Idng,  tha  prize  helongsi  to  him  as  a  droit  of  Admiralty.  If  i^^^ 
such  ship  had  a  commission,  only  one*tenth  of  the  prize  be- 
longs to  the  king  as  a  droit  of  Admiral^,  and  the  rest  is  the 
property  of  the  owner  pf  the  privateer ;  but  where  the  capture 
is  made  by  the  king^s  ships  or  forces,  the  property  is  vested  in 
the  king^^Krf  coromgs  and  in  such  cases  it  is  adjudged  by  the 
AdmiralQr  lamfid  prize  to  the  kingi  but  that  adjudication  by 
no  means  imports  the  capture  to  have  been  made  by  the  king's 
^iip$  exclusively;  for  if  it  were  made  by  his,;^ce^  the  adjudi* 
cation  would  be  the  same.  Now  there  are  three  sorts  of  joint 
capltvves;  one  by  the  king's  ship  and  a  privateer,  with  letters 
of  marqiie^  the  distribution  whereof  is  made  according  to  the 
number  of  p^arsons  on  board  the  several  ships ;  the  king^s  share 
being  adjud|ged  to  him  injure  corona.  The  second  instance  is 
of  9  capture  by  the  king^s  ship  and  a  non-commissioned  priva« 
tear;  there  the  king  is  entitled  to  the  whole,  the  privateer's 
part  thereof  as  a  droit  of  Admiralty,  and  the  other  in  Jure  co^ 
roiutf  according  to  the  same  mode  of  distribution.  The  thirds 
is  th^  instance  in  question,  of  a  capture  by  the  king's  army  and 
navy  coigQiQtly ;  and  there  the  whole  vests  in  him  Jure  corona. 
Thm  the  prize-tacts,  which  are  designed  more  particularly  for 
the  eocoon^gement  of  the  navy,  gave  the  king's  share  to  the 
iiavy  in  all  prizes  taken  solely  by  a  naval  force ;  but  they  do 
not  extend  to  the  case  of  joint  capture  by  the  army  and  navy ; 
Hm  only  joint  capture  provided  for  by  the  Dutch  prize*act  is  that 
hg,  %  king's  ship  and  privateer,  where  the  privateer  takes  jointly 
with  the  king's  ship :  but  even  in  sudi  a  case  the  whole  is  ad- 
JTT^gfd  lawfiil  prize  to  the  king.  That  a  joint  capture  by  the 
■npy  and  navy  is  not  within  this  act,  will  appear  as  well  from 
t|ie  title  of  the  act  (a),  which  is  <<  for  the  encouragement  of 
^  mammP  i^  from  the  preamble,  which  is  to  the  same  effects 
wnik  the  enactii^  part  which  is  expressly  confined  to  captures 
hy  a  nav^d  force,  namely,  by  <^  flag-officers,  commanders,  and 
^  olber  officers,  seamen,  marines,  and  soldiers  on  board  every 
H  aiy^"  &c.  Now  this  statute  being  a  grant  of  the  king's  in- 
lerat,  ought  not  to  be  extended  further  than  the  literal  import  of 
the  words,  esp^'ally  if  a  more  extensive  construction  would 
^^^Hntf*  against  sound  poliqr.  It  is  true  that  the  word  soldiers 
k  Qiod  l)Qik  lA  ik»  statute  and  the  proclamation;   but  it  is 
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1791.       coupled  with  the  words  on  boards  &c.  and  must  be  construed 
'    by  the  other  description  of  persons  named  in  conjunction  with 

aj^ahtt  them  to  mean  soldiers  acting  as  marines^  and  not  as  a  separate 
•^Enor  body  of  men  under  a  distinct  command.  This  is  the  construO" 
tion  of  tiie  prize-acts,  both  by  the  navy  and  army,  and  also  by 
the  king  and  privy  council ;  because,  in  general,  when  a  fleet 
and  army  have  been  sent  out  to  act  in  concert  upon  the  same 
expedition,  secret  instructions  have  been  given  by  the  king 
in  council,  by  which  he  irelinquishes  his  share  in  the  priies  to 
both ;  and  when  no  such  instructions  are  given,  the  army  and 
navy  enter  into  an  agreement  as  to  the  several  proportions 
which  each  shall  take.  The  same  has  been  always  understood 
to  be  the  law  in  Westminster  Hall  in  every  case  upon  thb  sub- 
ject, where  such  questions  incidentally  arose;  and  in  J>  Cro; 
▼.  Hughes  {a)  it  was  held,  that  the  party  had  an  insurable  in- 
terest  grounded  on  an  expectation  of  the  king^s  bounty.  The 
question  then  is  reduced  to  this,  Does  this  appear  to  be  a  cap* 
turebythe  <x>njoint  operations  of  the  army  and  navy,  as  sndi, 
or  is  it  to  be  confined  to  a  capture  by  the  squadron  havh^  Ofi 
hoard  the  landforcesj  according  to  the  averment  in  thededa- 
ration  ?  Hie  sentence  of  the  commissioners  of  appeals  mnst  be 
taken  to  be  conclusive  on  that  point ;  and  they  have  exprenly 
adjudged  that  the  capture  was  made  by  the  conjoint  operations 
of  the  army  and  navy.    This  adjudication,  it  is  said,  is  not  in« 

'  consistent  with  the  averment  in  the  declaration;  for  both  may 

be  satisfied  by  ingrafting  the  fact  averred  on  the  sentence, 
namely,  that  tne  aruiy  were  on  board  the  ships  at  the  time; 
but  the  whole  of  the  proceedings  rebut  such  an  ideai  tf  it  be 
meant  to  be  inferred  from  thence  that  tlie  army  did  not  co- 
operate as  a  distinct  body,  but  only  according  to  the  words  of 
the  act  of  parliament  as  soldiers  on  board.  The  secret  instmc* 
tions  given  by  the  king  relate  merely  to  the  conjoint  opera* 
tions  of  the  army  and  navy  as  distinct  bodies;  and  if  the 
had  the  power  of  distributing  the  prize  conjointly  at  the 
notwithstanding  the  act,  he  has  the  same  power  of 
the  like  distribution  in  the  case  of  a  conjoint  capture  at  an; 
other  place.  The  whole  dispute  in  the  Courts  below  has 
ed  on  this  very  point.  Whether  the  army  were  to  be 
as  acting  at  tlie  time  as  a  distinct  force,  or  merely  in  the 
racter  of  soldiers  on  board;  sentence  having  been  uldm; 
given  for  their  right,  it  is  clear  that  that  must  be  intended 
the  right  claimed  by  them,  namely,  of  a  share  of  the  priie 

(a)  £.  ss  Cm.  3*    FtwL  Insur.  307. 
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to  them  in  a  distinct  capacity  from  the  navv.     The  sentence        1791. 
itself  speaks  of  them  as  under  a  distinct  command  from  the    ' 
fleet,  which  could  not  be,  if  they  were  merely  actm^  m  the        ar  i„st 
nature  of  marines  on  board.     That  averment  then  in  the  de-       i„  e^*', 
claration  of  their  being  on  board  at  the  ^ime  of  the  capture, 
within  the  meaning  of  the  act,  is  altogether  repugnant  to  the 
sentence  of  the  Court  of  Appeals,  and  is  therefore  utterly  void, 
and  a  good  ground  of  demurrer;  but  even  if  it  were  admitted 
that  by  the  prize-act  something  were  vested  in  the  navy,  still 
as  the  whole  was  not  vested  in  them,  the  monition  was  properly 
issued  to  compel  the  agent  to  bring  the  proceeds  in  his  posses- 
sion into  Court,  that  the  remainder   of  the  profits  might  be 
diatributed  to  those  who  are  entitled. 

The  counsel  for  the  prohibition  submitted  two  propositions 

to  the  Court: — 1st,  That  prohibitions  have  at  all  times  been 

granted  where  inferior  Courts  have  put  a  different  construction 

upon  an  act  of  parliament  from  that  which  the  Courts  of  com* 

mon  law  would  have  put,  although  such  act  were  passed  re« 

lative  to  a  subject-matter  of  which  such   inferior  Courts  had 

original  jurisdiction.     Harrison  v.  Burrell  (a\   ff  heeler's  case 

(6),   Slawne7/s  case  (c),    2  Roll.  Abr.  308.  pi.   27,  2S,  306.; 

jd.  10.     Sir  fV.  Juxon  v.  Lord  Byron  (d).  Carter  v.  Crawley  {e\ 

Berkley  v.  Morrice  (/),    and  Pierce  v.  Hopper  (g).     If  it  be 

urged,  in  answer  to  this  last  case,  that  the  prohibition  went 

because  the  defendant  below  was  not  within  the  jurisdiction  of 

the  Admiralty,  the  same  answer  will  apply  to  every  case  where 

prohibitions  have  been  granted   to    inferior  Courts,   because 

th^.  have  put  a  wrong  construction  on  an  act  of  parliament, 

in  order  to*  extend  their  jurisdiction,  as  it  is  contended  that 

they  have  done  here.     The  principle  of  all  these  authorities 

was  agdn  recognized  by  Lord  Mansfield  in  Howe  v.  Nappier 

(A),  where  he  said  that  a  prohibition  is  ex  debito  justitia^  if  the 

Court  of  Admiralty  proceed  contrary  to  act  of  parliaments 

Upon  the  like  principle  have  prohibitions  been  granted  where 

the  inferior  Courts  have  determined  contrary  to  the  rules  of 

the  common  law.     1  Roll.  Rep.  12.     2  Roll.  Abr.  SOX.  pi.  l\. 

907. pL  IS.  Bastard  v.  Stukley  (t),  and  Shotter  v.  Friend  (k).    If 

(a)  yaygb,  lo6.  (/)  Hard.  50«. 

(i)  Godh,  2l8.  (g)  I  Sirs.  049. 

(e)  /W.  83.  {b)  4  Burr.  1950. 

(4/)  a  Lev.  64.  («)  a  Lev.  209. 

(«)  Sir  r.  Btiy.  497«  {k\  Car$k.  Z4i» 
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1791.      it  were  any  answer  to  this  prohibition  to  say  that,  the  fobject^ 
---   matter  being  within  the  jurisdiction  of  the  Prise-court,  tfat 


^^^w*^*"  error  in  their  judgment,  if  any,  can  only  be  rectified  on  ap* 
iTEnw       P^'»  ^^  "^^^  answer  might  have  been  given  in  most  of  the 
instances  cited,  and  yet  it  never  occurred.    The  airthoritiea 
which  have  been  cited  on  the  other  side  do  not  contradict  the 
position  now  contended  for,  that  this  Court  have  a  rig^t  to  ex- 
amine whether  the  construction  put  on  the  stat«  21  Geo.  3.  c» 
15.  by  the  Court  below  be  right  or  not    For  it  is  not  neoea>» 
sary  to  deny  that,  where  the  inferior  Courts  have  cogniaanoe 
of  the  principal  question,  they  have  not  alsO  eognicaaoe  of  all 
incidental  matters  necessarily  arising  therefrom :  but  all  that  ia 
contended  for  is,  that  if  in  deciding  such  inddental  mattera 
they  determine  difierently  from  die  common  laW  Courts,  that 
is  a  ground  of  prohibition.    Neither  is  it  disrated  that  thsj 
have  authority  to  enforce  that  which  they  may  deckle  or  tiMt 
the  mere  issuing  of  a  monition  is  of  itsdf  a  gronnd  of  prolu- 
bition,  unless  it  appear  (as  in  the  present  case)  diat  tlie  con^ 
mand  included  therein  is  directly  repugnant  to  the  tr«e  cdB^ 
atruction  of  an  act  of  parliament     With  respect  to  what  is 
aaid  of  there  being  no  instance  of  a  prohilaltien  to  a  ffnm<aait^ 
that  could  have  no  weight,  e^n  if  the  &ot  ware  ao;  Init  1m 
fret  there  is  an  instance  in  8  Lea^  182;  and  in  jLMb  ▼•  Sail- 
ney  a  prohibition  was  daiied,  not  because  it  wonU  not  go  in 
any  case  to  a  Priae-conrt,  but  because  that  was  abt  aptopsr 
for  it    2dly,  The  Court  of  Appeals  have  miseoQSbnsad  the 
tute,  and  dcme  an  act  not  warranted  by  it    It  istM^lKaani 
itself  which  b  comphiined  of,  because  the  terms  of  it  are 
exactly  accord  with  the  true  construction  of  the  act  of  |iarli»> 
ment,  and  by  which  the  property  ia  the  priae  is  enpitas^y 
in  the  navy :  but  the  mistake  lies  in  the  eondonosi 
Court  below  have  drawn  from  sudi  sentence :  and  trfiitli 
poses  the  property  to  be  vetted  in  the  Crown  inaftead  of  thenavj 
and  this  they  have  attempted  to  enfiuxe  by  issuing  the 
in  question.    After  the  Prise*court  had  adjudged  the 
to  be  Iwo^  ^prize  to  the  king^  and  that  ^e  chdmanls 
captors,  the  act  vested  the  property  absoluleiy  in  them: 
the  efiect  of  the  monition  is  to  vest  the  property  in  the  kti^ 
contradistinguished  from  the  captors.    It  is  immalerial  in 
right  the  Crown  was  ortgtnally  oititled  to  priae^  because  in 
ever  way  it  was  acquired,  the  Crown  haa  parted  with  it  aD 
frvour  of  the  ci^^toisi  by  virtoe  oftheMt^dleCl  <3^  S.C;  1 
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and  the  proclamation.  All  then  that  remains  to  be  shewn  is,  1791. 
that  the  persons  adjudged  to  be  the  captors  fidl  within  the  de- 
scription  of  the  act.  The  sentence  of  the  Court  of  Appeals  de- 
clares the  prize-ship  to  have  been  taken  *^  by  the  conjoint  ope- 
.<<  ration  of  hb  Majesty's  ships  i^d  vessels,  eniployed  on  an  ex- 
<<  pedltlon  against  the  Cape  of  Good  Hope^  under  the  command 
*«  of  the  said  George  Johnstone^  and  of  the  army  under  the  com- 
<<  mand  of  the  said  /F.  Meadows  on  the  same  expedition."  The 
words  of  the  statute  are,  *^  That  the  flag-officers,  commanders, 
<<  an4  other  officers,  seamen^  marines,  and  soldiers,  on  board 
«  every  ^bip  and  vessel  of  war  in  his  Majesty's  pay,  should  have 
^  the  sole  interest  and  property  of  and  in  all  and  every  ship, 
^^  vessel^  goods,  and  merchandises,  w|iich  they  had  taken,"  &c. 
So  long,  therefore,  as  the  troops  rexpained  on  board  before  their 
arrival  at  the  Cape,  they  fell  euctly  within  the  description  of 
the  act,  as  soldiers  on  board.  And  that  such  was  the  case  here 
is  evident  upon  tl^e  face  of  the  whole  proceedings,  independently 
of  the  express  averment  of  that  fact  in  the  declaration;  for 
tifp  capture  was  made  at  sea  before  they  came  to  the  Cape:  and 
it  is  i]ipt  to  be  collected,  nor  can  it  be  ii^tended,  tliat  the  troops 
yren^  Iwded  at  thie  t^me.  The  secret  instrucjtiQns  merely  relate 
to  the  case  of  an  attack  upon  the  Cape:  where  the  operaticms 
of  the  two  bodies  would  be  adapted,  each  in  its  own  spheire,  to 
the  pardcolar  emergency.  Till  their  arrival  there  the  troops 
were  iperefy  passengers  on  board,  and  only  entitled  to  share 
accpfdingly;  and  the  circunvstance  of  there  being  no  provision 
made  ^  apy  other  joint  capture,  shews  that  the  sense  of  the 
Jkgiqg  and  cpuJDicjl  tjtia,t  in  th/^  case  of  any  previous  capture,  while 
Uie  troops  were  on  board,  the  property  w;ou^d  vest  under  the 
fffH^b-wi  BXf4  the  general  proclamation.  The  case  of  Wemif» 
J.  I4n9^<  M  is  strong  in  poiAt.  The^e  the  plaintiBT,  a  capt^n 
qj(  pariqes,  and  his  troops>  on  board  of  a  man  of  war  when  a 
pjiqze  M^ivi  ;taken,  not  belonging  to  the  ship's  con^>lement,  were 
qnJiy  eot^^  to  share  as,  passengers.  The  same  rule  was  laid 
4Q9rn  ip  the  case  of  Captain  Huston^  who,  Y^ith  his  troops  un- 
>^  bis  command,  d^^tined  for  the  reduction  of  Lotdsbowrghj 
V&9  9^  bowd  a  man  qf  war  at  th^  time  of  the  capture  of  the 
l^p  X^  C^armflMe,  at  Lmi^rgh,  1745.  Those  cases  are 
«mptly  fu;ifdo|;o^8  to  the  situation  of  the  army  ynder  the  co^i- 
]nm4  pf  General  Uea^am  in  the  present  instance,  who  are 
JWpw^y  ay  wed  in  the  declfuratiop  to  have  X^een  p»  board,  at 
Ihe  lime  flJT  t|ie  caetitf^*    Ph*  it  is  ^d  tb^t  luch  avcji^S?*,  be- 

(a)  DmiilU  new  edit,  344* 
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ing  contrar}'  to  the  sentence,  is  bad  on  demurrer,  which  onljr 
admits  that  to  be  true  which  is  well  pleaded.     That  argument 
might  have  some  weight  if  the  averment  were  necessarily  con- 
tradictory to  the  sentence :  but  that  is  not  so ;  for  non  constat 
by  the  sentence  that  the  army  were  not  on  board ;  and  the  na- 
ture of  the  transaction  shews  plainly  that  they  must  hare  been 
there.     Nor  is  that  idea  at  all  contradicted  by  the  adjudication 
that  the  army  were  under  the  command  of  General  Meadows 
at  the  time;  for  that  would  be  the  case  though  *they  were  still 
on  board.     Such  of  them  as  had  been  guilty  of  a  breach  <yf  mi- 
litary duty  would  still  have  been  amenable  to  a  court-martial 
of  army  officers.     Now  if  the  sentence  can  by  any  n?aionabIe 
construction  be  made  consistent  with  the  averment,  the  Court 
are  bound  to  admit  of  such  construction ;  more  especially  when 
a  contrary  one  would  make  the  sentence  directly  rqingnant  to 
the  statute  in  effect,  although  verbally  accordant  with  it.     Be- 
sides, if  the  other  side  had  disputed  the  fact  of  the  land  forces 
being  on  board,  they  ought  to  have  taken  issue  on  it.     On  the 
whole,  this  was  a  sole  capture  by  the  navy  within  the  wngwmg 
'of  the  act  of  parliament,  though  made  while  the  troops  were  cm 
board;  and  therefore  so  far  it  may  be  said  to  be  made  conjointly 
with  them,  as  to  entitle  them  to  share  in  the  same  manner  as 
the  troops  did  in  the  cases  of  fVen^s  v.  Idnxee  and  Captain 
Huston.    If  this  be  the  true  construction  of  the  act,  and  the 
sentence  of  the  Court  of  Appeal  fall  exactly  widiin  it|    it  is 
plain  that  that  Court  can  have  no  ground  for  issuing  this  fnoni- 
tion  directly  in  opposition  to  the  act,  which  has  declared  that 
the  prize  should  be  placed  in  the  hands  of  an  agent  appointed 
by  the  navy  for  their  benefit;  and  the  Court  below  baTe  no 
authority  to  dispossess  the  agent  so  appointed,  without  a 
plaint  at  least  from  the  persons  by  whom  he  was  appointed.. 
Nor  can  the  act  be  carried  into  execution  by  any  other 
8uch  an  agent,  who  is  thereby  specially  entrusted  with  the  per-- 
formance  of  certain   duties,    such  as  providing  for 
Hospital^  &c.     The  issuing  of  such  a  monition  is  also 
detrimental  to  the  interests  of  the  parties  concerned,  who  mi| 
maintain  an  action  at  common  law  against  their  own  agent 
liquidated   shares  of  prize,   but  not  against  the  oflGlcer  of 


Jji-^ 


t 


Court,  who  is  bound  to  obey  its  orders ;  neither  is  any  olh 
than  the  person  appointed  to  be  agent  under  the  act  bound 
the  penalties  thereof.     If  any  other  than  the  parliamentary  ngs^M 
appointed  by  the  captors  had  got  the  proceeds  into  his  haa^^ 
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the  Court  below  might  have  issued  such  a  monition;  because       179K 
that  would  not  have  been  contrary  to  the  statute  law  of  the 
realm* 

In  reply  it  was  said,  that  the  case  in  Leonard  was  merely  the 
case  of  a  common  law  agreement  made  on  land,  over  which  the 
common  Law  Courts  had  ju  isdiction ;  but  this  is  a  question 
touching  the  right  of  prize,  which  is  under  the  exclusive  juris- 
diction of  the  Prize-courts.  Now  if  the  sentence  must  be  taken 
to  be  conclusive,  and  there  be  no  objectio'n  to  it,  it  follows  that 
the  Prize-court  must  have  a  right  to  execute  it ;  and  they  best 
know  the  meaning  of  their  own  sentence.  The  whole  of  the 
defendant's  argument  proceeds  on  the  idea  that  this  was  a  cap- 
ture by  the  navy  only,  which  is  directly  contrary  to  the  fact  ad- 
judged in  the  sentence.  The  cases  where  prohibitions  have  gone 
to  inferior  Courts  for  misconstruing  acts  of  parliament,  have  been 
where  such  acts  tended  to  narrow  their  jurisdiction,  and  the 
constructions  put  upon  them  were  for  the  purj>ose  of  enlarging 
It  Those  prohibitions,  if  they  can  be  supported  at  all,  went 
on  the  ground  of  a  defect  of  jurisdiction  in  the  Courts  below : 
but  here  no  such  defect  has  been  shewn :  for  the  Prize-courts 
have  still  exclusive  jurisdiction  over  the  question  of  prize  and 
all  its  incidents;  and  the  prize-acts  are  rather  to  assist  than 
narrow  the  jurisdiction  of  the  Prize-courts.  It  is  said  that  ac- 
tions at  common  law  have  been  maintained  against  agents  for 
the  amount  of  prize:  and  the  case  Wemys  v.  Linzee  is  cited 
as  an  instance :  but  it  must  be  remembered  that  that  case  was 
by  consent;  and  Lord  Mansfield  said,  that  without  such  con- 
sent there  would  have  been  great  difficulty  in  trying  it.  And 
certainly  no  such  action  can  be  maintained  before  the  sum  is 
liquidated,  which  may  be  because  the  Courts  of  common  law 
would  not  suffer  an  agent  to  set  up  any  other  authority  against 
his  masters,  from  whom  he  received  the  money.  With  respect 
to  the  several  duties  imposed  by  the  act  on  the  agent,  they  may 
equally  be  fulfilled  by  another  agent  appointed  by  the  Court; 
and  this  Court  will  not  presume  that  such  agent  will  neglect  or 
betray  his  duty. 

Lord  Kenyon,  Ch.  J. — With  many  of  the  topics  discussed 
in  the  Court  of  Common  Pleas,  and  which  were  relied  on  in 
the  judgment  of  that  Court,  I  fully  concur;  but  I  do  not  think 
that  they  lead  to  the  conclusion  which  was  drawn  from  them, 
namely,  that  a  prohibition  ought  to  go  in  this  case.  The  de- 
termination of  this  case  does  not  necessarily  involve  in  it  those 
questions  vhich  were  so  much  pressed,  in  what  cases  in  g^eral 
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1 791  •       a  prohibition  should  be  granted  to  inferior  CooiU  when  th^  are 

■   acting  in  opposition  to  an  act  of  parliament,  or  when  thqir  pco- 

"m^!!"'^  ceed  in  a  different  manner  from  the  temporal  Courts.    For  tha 

'  Emr  question  here  turns  on  the  propriety  of  the  Court  of  Appeals 
granting  the  monition,  supposing  that  all  the  prior  proceedings 
in  the  Court  below  were  right  And  in  considering  that  point 
we  may  take  it  for  granted,  what  indeed  has  b^en  and  niqst  be 
admitted  in  the  argument,  that  the  Priae-courts  are  the  sole 
judges  of  the  question  of  priae^  as  also  of  the  questioa  who  are 
the  captors.  The  latter  question  has  very  fiequeiitly  opcqmd 
in  those  Courts,  in  cases  where  it  has  been  doubtfiil  whfdier 
ships  not  actually  in  sight,  or  even  within  the  hearii^  of  the 
guns,  should  be  considered  as  present  at  a  capture  so  9S  to  en* 
title  the  commanders  to  share  in  the  priae;  in  dctenoining 
which  those  Courts  have  always  been  influenced  by  thu  consi* 
deration,  whether  such  ships  were  rendering  any  *— ^^^iTTk 
or  even  ready  to  do  so,  to  those  by  which  the  capture  was  inade. 
I  merely  mention  this  to  shew  that  those  Courts  have  the  sole 
and  exclusive  jurisdiction  over  the  question,  Who  are  the  cap- 
tors? 

By  the  21  Geo.  3.  c.  15.  which  was  passed  on  the  hnwlring 
out  of  hostilities  with  Holland^  it  was  enacted,  that  the  flag- 
officers,  &C.  should  have  the  sole  interest  and  property  of  and 
in  all  and  every  ship,  vessel,  goods,  and  merchaiylisffs  tfkoi  bj 
them  during  the  hostilities,  after  the  same  sbgnU  Mave  been 
finally  adjudged  lawful  prize  to  his  Majes^,  in  any  of  bia 
'  jest/s  Courts  c£  Admiralty,  to  be  divided  in  sndi  pargportJMHtt 

bis  Majesty  should  by  proclamation  direct.    Then,  in  on|er 
ascertain  whether  the  ship  taken  in  Saljank^  Bojf  were  or 
not  lawful  priae,  and  who  were  the  o^ptors,  prooeedingi 
instituted  in  the  Admiral^  Court,  where  a  decision  was 
which  not  being  satis&ctory  to  the  parties,  an  iqppeal  ires 
against  it  to  the  Lords  Commissioners  of  Appeals;*  Mi4 
Court  decreed  that  the  slyp  <<  was  taken  by  4Jhe  coigoivil 
*^  ration  of  his  Majesty's  ships  and  vessels,  em^ployed  .^n 
^^  expedition  against  the  Cape  of  Good  Hope^  wder  fibm 
^<  mand  of  G.  Johnstone^  and  of  the  igrmy  und^  the 
<<  of  W.  MeadcmSf  on  the  same  eoqpedition ;  and  thcgr  oqi» 
<<  the  ship,  together  with  the  yndaimed  pert  of  the 
^  as  lawfiil  priae  to  the  king.**    Now  it  js  admitled  ihet 
sentence  can  by  no  means  be  xevokqdi  fi>r  jdie  litigltipg 
hne  gone  to  the  ntmost  eatent  al  tim  laWs  md  thQae»idio^ 

the  conatitntion  nf  the  conntiyy  ave  .to  decide  M  tlie  dernier 

sort 
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watt  in  cases  of  this  kindt  have  ikcided  on  the  qtiestion  of  prizes       179U 

•ad  abo  who  were  the  captors  of  that  prize.    If  that  be  so,  the > 

vanner  in  which  this  prize  is  to  be  divided  among  those  who  ^^^^^^^^ 
are  th«s  declared  to  be  the  captors,  must  be  determined  by  that       Horn, 

SM    ^y-ff  rifc 

Court.  The  sentence  itself  is  tao(. objected  to;  the  prohibition 
does  not  impute  to  the  Court  of  Appeals  the  having  transgress- 
ed the  limits  of  their  duty  in  forming  it.  It  stands  therefore 
ex  ooncessU  that  that  sentence  is  that  firom  which  all  the  rights 
of  the  parties  are  to  Result;  and  the  single  objection  is,  that 
Aat  Court,  having  so  decided,  have  granted  a  monition  to  the 
person  in  possession  of  the  proceeds  of  the  prize  to  bring  diem 
into  Court  to  answer  the  iBeveral  claims  that  may  be  made.  And 
the  objection  is,  that  this  monition  is  wrongs  because  the  pro- 
ceeds of  the  prize  are  in  die  hands  of  the  agent  appointed  by 
the  officers  of  the  fleet :  if  those  officers  were  the  only  persons 
endtkd  to  die  prize,  the  objecdon  would  have  had  considera- 
ble force.  But  it  i^ipears  from  the  sentence  of  die  Covrtof 
Appeals,  tb«t,  in  the  opinion  of  those  who  made  that  decree 
other  persons  were  interested  besides  diose  by  whom  the  agent 
was  appmnted;  and  diat  there  were  some  rights  in  the  king, 
not  disposed  of  by  die  act  of  parliament  If  so>  why  should 
Bot  diis  property  be  iaiken  out  of  die  possession  of  the  agent, 
and  put  under  the  controul  of  those  who  wiU  take  care  of  the 
interest  cf  all  the  parties  concerned.  And  I  cannot  bring  my- 
aelf  to  doubt  but  diat  die  monition  to  i)ring  the  proceeds  into 
Court  was  prqperly  issued.   For  these  reasons,  I  am  of  opinion,  I 

diat  the  judgment  of  the  Court  of  CoimioH  Pleas  ought  to  be 
leversed. 

AsHHUBST,  J.-— Though  this  is  a  case  of  great  importance,  Z 
4o  not  dnnk  it  a  question  of  mudi  difficulty  as  to  die  principal 
Ipoint.  It  is  admitted  that  the  Courts  of  Admiralty  have  exdu- 
mre  jurisdiction  over  all  questions  of  {mze ;  and  if  so,  they 
most  have  the  same  jurisdiction  over  all  matters  that  arise  in- 
'^lideiltally  either  in  construing  acta  of  parliament  or  proclama- 
^doDii  in  order  to  form  their  opinicm  on  the  principal  question. 
Jt  has  been  objected  in  this,  that  diey  have  transgressed  the 
limits  of  their  duty  in  putting  a  wrong  oonstruction  on  the 
fViK  act:  but  4hey  have  not  )yut  any  constmctron  on  that  act 
'tether  dian  saying  4liat  this  case,  under  all  its  circumstances, 
tlots  4iot  come  within  it.  And  I  concur  with  them  in  that 
fifilfcioh.  Hie  prize-act  waa  cmly  neant  to  attach  on  captures 
%!f  ^ddpfti  wd  Ae  LegidHlttre  aoeoittigly  iriapted  all  the  provi- 
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upon  it,  not  being,  as  at  present  advised^  inclined  to  differ  from        1791. 
that  given  in  the  Court  of  Common  Pleas.    But  I  think  that  it  is 


not  now  competent  to  this  Court  to  examine  that  question.     It        agahUt^^ 


is  to  be  remembered  that  the  question  now  before  us  is,  Whe-  •  e™? 
ther  we  shall  prohibit  the  Court  of  Appeals  from  proceeding 
in  a  prize  cause?  and  in  such  questions  the  only  point  for  our 
consideration  is,  Whether  the  Court,  to  which  the  prohibition  is 
prayed,  has  a  jurisdiction  over  the  subject  ?  Whatever  may  have 
passed  in  the  several  cases  on  this  subject  in  the  last  century, 
the  grounds  for  granting  and  refusing  prohibitions  are  now 
clearly  and  accurately  defined.  If  the  Court  below  have  juris- 
diction over  the  subject,  and  though  they  mistake  in  their  judg- 
ment, it  is  no  ground  for  a  prohibition,  but  is  only  matter  of  [5  Saa.$4s. 
appeal.  Another  rule,  equally  clear,  is,  that .  after  sentence  ^^^*  ^^^'^ 
the  Courts  of  common  law  never  grant  a  prohibition  to  inferior 
Courts,  unless  the  want  of  their  jurisdiction  appear  on  the  face 
of  the  Jibel.  Hutchins  v.  Ftdlj  Cawp.  422.  The  cases  cited  by 
the  counsel  for  the  defendants  in  error  will  not  assist  them  at 
this  time:. indeed,  most  of  them  were  cited,  not  on  account  of 
what  the  Courts  decided,  but  for  what  they  said  they  would  do 
in  particular  cases;  and  in  all  of  them,  except  one,  the  prohi- 
bition was  refused.  One  of  them  was  2  Roll.  Abr.  S06.  fl. 
10.  where  it  is  said.  That  <*  if  a  parson  lease  to  a  parishioner 
^^  the  tithes  of  his  estate,  and  then  sue  him  for  the  tithes  in 
*'  kind,  no  prohibition  will  be  granted,  although  the  parson 
**  suppose  that  the  condition  upon  which  he  leased  was  broken ; 
^*  for  the  Court  below  shall  try  this  question,  having  cogni-> 
^^  zance  of  the  principal:  Jbut  if  they  adjudge  otherwise  than  is 
**  warranted  by  the  common  law,  then  a  prohibition  will  be  grant- 
"  ed/'  That  dictum  certainly  cannot  now  be  supported.  An- 
other  passage,  nearly  to  the  same  effect,  cited  from  the  next 
page  (a),  is  equally  objectionable.  But  it  appears  from  some 
of  the  cases  cited,  that  the  Court,  even  at  that  time  of  day, 
were  guided  by  this  consideration,  whether  the  Court  below  had 
jurisdiction  or  not;  and  that  seems  to  be  the  sum  of  the  case 
qi  Harrison  v.  Dr.  BurweU  (6).  And  in  Hill  v.  Good  (c),  Lord 
Ch.  J.  Faughan  states  that  to  be  the  landmark  in  such  cases. 
In  that  case  a  clause  in  the  stat  S2  Hen.  8.  c.  S8.  was 
relied  on,  that  no  person  should  marry  within  the  Levitical 
dqrrees :  then  in  cases  without  the  Levitical  degrees,  the  L^;i8» 
latnre  expressly  ousted  the  Ecclesiastical  Court.    In  giving 
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1791.  dM  judgment  tibore,  Lord  Cb.  J.  VoMghan^i  m caie  («)  uppIuM^ 
Ue  to  the  pi^tent:  <<  If  by  act  of  parliament  ancieniljr  all  omiw 
<*  riages,  not  prohibited  by  God's  law,  or  canons  ef  the  chvn^ 
<<  bad  been  declared  lawful,  temporal  courto  had  ibereby  no 
<<  power  to  prohibit  the  questioning  of  any  marriage  move  tliaQ 
<<  before,  for  it  had  said  no  more  than  what  the  Uw  wa%  and 
<<  did  say,  before  such  aeL  For  though  such  act  of  parlianenl 
^  had  been,  yet  it  had  giyen  no  new  jurisdiction  or 
<<  in  matrimonial  matters  to  the  temporal  Courts,  but  hiwk 
*<  only  directory  to  the  Courts  which  had  the  cognitaQoes  and 
^  if  any  judgment  had  been  givm  amiss  in  them»  it  wns  to  be 
<<  rectified  by  appeal  accordfaig  to  those  «tatut^  or  by  eesnaiia^ 
*<  siorn  of  delegacy/'  So  I  reason  on  tbis'aot  of  pariiamcnt:  the 
priie-act  is  directory  only;  the  eflect  of  it  is  to  direct  bow  the 
priae-comrts  shall  distribute  the  pri^  when  thej  have  nil§ndgHi 
the  thing  taken  to  be  prixe^  and  was  not  intended  to  gbe  a 
jiew  jurisdiction  to  Ae  common  Uiw  Courts.  The  caae  ef 
Wheeler  {b\  cited  at  the  bar,  seems  to  have  been  decided  en 
the  ground  that  the  Ecclesiastical  Court  bad  no  jorisdiotisBi  in 
that  case.  It  is  there  st8ted»thi^  the  Conrt  said*  ^  that  the  f»st- 
M  day  of  St.  John  the  BapHst  was  a  bolydny  bjr  ad  of  povfib* 
^  meat,  and  that  it  belonged  to  the  judges  of  tho  law  lo  daoide 
^  whether  the  same  were  broken  by  doing  of  ancb  wndK-iiKNi 
^  that  day,  or  not.''  Now  the  Court  must  have  leaaoocd  ikna: 
the  act  of  parliament  {e)  gare  joriadlction  to  At 
Coorts  to  ponish  persons  who  were  guilty  of  any 
aitted  Bgfiuiiitf  provided  it  were  not  done  in  bervest  tinc^  nv 
other  times  of  the  year  when  neeessi^  sbcmld  lequines  bat 
these  two  CTCcpted  eases  the  Ecclesiastical  Comrta  hefo  no 
diction;  iliat  was  out  of  the  excqited  cases^  and  theicfcga 
Court  ofCommon  Pleas  granted  e  prohibition.  But  if  theft  MSi 
understood  as  catahlishing  tfiis  point>  that  the  BocksiasHcftPmirtsw 
had  no  jurisdictioo  to  construe  the  act  of  pa/Uamen^  il  eamil 
be  supported;  for  one  of  the  sections  (<!)  of  die  ad  naynsslf 
gives  them  jurisdiction.  Indeed  it  does  not  appear  §Bom  ibn  siait 
of  the  case  in  GcNiitftt  that  the  Court  adverted  to  the  atatnles  and 
the  ground  of  that  case  must  have  been  that  it  appgmwd  no  the 
five  of  the  libel  that  the  Eccli«aBrical  Goort  had  no  jnWift* 
tion  in  that  particular  case.  Another  ciw  was  cited  6am  8 
MolL  Abr.  508.  jL  ST.  in  aqspoit  of  thia  piohibitiosi  wi^ 
cannot  be  si^iported;  for  it  is  theee  staled^  thpt  n yi AMliM 
was  granted  to  the  Court,  for  the  purpose  ^tr^^  ike  tmm^ 

to 
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to  %lioBi  ttdministration  sliovld  be  granted,  only  becatue  that      1791. 
Goiirt  ihUnded  to  revoke  the  administration  to  a  brother  of  the 


lifllf  blood  in  preference  of  one  of  the  whole  blood,  no  proiii-  Mmt 
bition  cm  be  granted  for  the  purpose  of  trying  the  law,  nor  in  .^^H^, 
cases  onfy  Where  the  Courts  below  intend  to  do  an  act;  and  if 
tbqr  'haire  jurisdiction,  it  is  immaterial  whether  they  give  a 
wrdng  sentfence^  or  Only  intend  so  to  do,  since  in  neither  case 
irill  a  prohibition  be  granted.  It  is  much  to  the  satirfaction  of 
Ae  judges  of  die  present  times,  that  the  principles  on  which 
prohibitiMiS'are  granted  are  clearly  settled.  For  cm  reading  some 
of  the  does  that  were  determined  in  the  last  century,  we  cannot 
but  see  that  they  hi^pened  at  a  time  when  it  was  the  fisishion  of  the 
Courts'of  Westminster  HaU  to  run  down  the  ecclesiastical  Courts; 
and  Ld.'Ch.  J.  Vas^tan  himself  said,  <<  It  does  not  seem  as  if 
^<  ihis  Court' had,  in  some  of  the  cases,  bordered  on  things  that 
<<  W^re  ^Mtiial ;"  which  should  not  have  been  done.  And  in 
dneOf  the  old  caMs,  though  it  was  admitted  that  the  eodesias- 
tiesl  Cbtirt*  had  jurisdiction,  a  prohibition  to  the  Court  of  Dele- 
jgMtes  %i8^grtmted  merely  to  support  the  original  sent^ice  btlow. 
Now  if  die  QSoclesiastical  Court  had  no  jurisdiction,  that  sen- 
tenbe  ougbtnot  to 'have  been  permitted  to  stand;  and  if  they 
had,  it  is  inipbssiMe  to  contend  diet  the  Court  of  Del^;ates  had 
not  the-attue  jiurisdicdon.  The  only  ease  on  this  point  within  the 
last  centuiy  Is  that  of  Pierce  v.  Hopper  {a):  but  that  does  not 
assist  die-present  case;  for  there  it  was  only  held  that  the  juris- 
dkdmi^bf  the  ittferior  Courts  may  be  confined  as  well  to  the j»^- 
sonr  as  to  tile  subfeet'f/te^er  of  the  suit. 

Thei»  it  H^ta  said  in  Ais  case^  that,  though  the  parties  who     • 

'saed  ^this  ^proliiMddn  do  not  complain  of  the  sentence  below,  a 

-{MhAidon  oi^ght  to  be  granted,  because  the  monidon  was  im- 

"^opedy  isBAed.     For  the  reasons  I  have  already  given,  I  am 

lleariy '  of  ^opinion  thdt  we  cannot  examine  whether  that  sen- 

'tcAeebe  right  or  wrong ;  and  die  Court  of  Common  Pleas  ad- 

Utled'dMit,-if  the  sentence  below  vested  a  right  in  the  king, 

'tficfattodon  was  consistent  with  it;  for,  towards  the  dose  of  the 

jlk^^tnent  in  the  CoHimon  Pleas,    Lord  Lougkbaraugk  said, 

**  The  eonstrucdon   ivhich   has  been  put  upon  the  second 

**  stetence    is,    that   ^there    was    no    vested    right   in   diis 

**  prize -In  the  officers  and  crews  of  his  Majesty's  ships,  nor 

«f  in  the  Irmy;  but  diat,'«pon  the  ground  stated  in  the  sen* 

*^  tenoe^  the  whole  was  ^^ested  in  his  MajesQr  by  his  preroga-^ 

^*  tive,  afid  was  to  be^^dll^pos^  of  to  such  uses  as  his  Kigesty 

(a)  r  Str.  049- 
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Illation;  that  Court  decreed  the  ship  to  be  lawful  prize,  but       1791. 
reserved' the  question,  Who  were  the  captors?  on  this  ground,  that  /~T^ 
it  might  turn  out  that  the  army  were  entitled  under  the  secret        w«/« 
instructions:  and  afterwards  it  was  decreed  in  favour  of  the      in  Error. 
airmy :  to  this  an  appeal  was  lodged  in  the  Court  of  Appeals, 
where  the  sole  question  was,  Wliether  the  capture  were  within 
the  meabing  of  the  prize*act,  or  withip  the  case  alluded  to  in 
the  secret  instructions  of  the  king  and  council  ?  and  that  Court 
determined  that  it  was  a  joint  capture  by  the  navy  and  army, 
ancf  adjudged  it  good  and  lawful  prize  to  the  king.     This  sen- 
tence^ therefore,  is  clearly  in  opposition  to  the  right  claimed 
by  the  navy ;  and  the  dear  meaning  of  it  is  this,  That  the  per- 
sona claiming  under  the  prize-act  had  no  right ;  that  it  was  not. 
a  case  provided  for  by  the  act,  but  that  it  fell  within  the  se- 
cret instructions.    Then  the  monition  was  properly  issued.  -  I 
am  clearly  df  opinion,  that  whether  the  Court  of  Appeals  were   * 
right  or  wrong  in  their  decree,  it  is  not  competent  to  us  to  form 
any  judgment  upon  the  subject;  because  the  Legislature  has 
placed  foil  confidence  in  them :  and  it  follows  from  hence  that 
those  persons  who   pronouncied    the    sentence,    are  the  best 
judges  as  to  the  mode  in  which  it  shaU  be  carried  into  execution. 
I  am,  therefore,  very  well  satisfied  that  no  prohibition  ought  to 
be  granted  in  this  case,  because  the  Court  of  Appeals  was  not 
guilty  of  any  excess  of  jurisdiction  in  issuing  the  monition, 
since  all  the  persons  interested  in  the  prize  ought  to  have  con- 
curred in  appointing  the  agents.  To  this  it  was  answered  in 
mother  Court,  that  it  is  stated  that  they  were  duly  appointed  • 
»ut  that  only  means  duly  appointed  by  the  navy. '  However,' 
ittibut  giving  any  Opinion  upon  that  pointy  I  am  of  "opinion 
\at  it  is  not  competent  to  us  to  examine  the  judgment  of  the 
rart.of  Appeals  for  any  other  purpose  than  that  of  construing 
that  sentence  appears  to  be  a  decided  negative  of  the  right 
isted  on  under  the  prize-act  by  the  plaintiff  in  prohibition: 
I  therefore  the  judgment  given  in  the  Common  Pleas  in  fa- 

r  of  that  right,  ought  to  be  reversed. 

Judgment  reversed. 


•  ••    • 

V^  Dd  HosKiNs 
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Frid^^  HosKiMS  against  Lord  Berkixey. 

N99*  ni^ 

On  a  feigned  i»-  rpiHESE  wcre  two  issues,  to  try,  first.  Whether  there  were 
^▼^ct.^Bat[  any  such  manor  as  the  manor  of  Hinchcombe  in  the  Goanty 

cTurtJlS^it^  of  Gloucester?  the  second.  Whether  the  parish  of  Hmckcombe 
parties  to  try  a    ^^j.^  situate  withio,  and  parcel  of,  a  manor  belonging  to  the 

feigned  issue,  ./*»i»i  •  -tii  t  ^ 

f^ether  they      plalntifl^  which  now  IS,  or  at  any  tune  hath  been,  the  manor  of 
SmTo'it  Hincheambe;  the  affirmative  of  both  which  hiy  on  the  plaiatiS: 
that  the  costs         Qq  ^^  if^  ^q  plaintiff  succeeded  on  the  first,  and  the  de- 

shall  be  m  the  "^  ,  ^ 

discretion  of  the  fendant  on  die  second,  issue ;  and  the  defioidant  having  ob- 
a  feigned  inue^  taiued  a  rule  to  shew  cause  why  the  Master  should  not  be  at 
Mn^of  t^he  ^"'  liberty  to  tax  him  his  costs  upon  the  second  i«stte^  cause  was 

Court,  is  a  con-  not  sheWU  why 

Court; and  after  Wooi  and  Waltotij  who  relied  on  Herbert  v.  Williamson  {a)\ 
wm  stajT^e^^  whiere  it  was  held,  that  on  the  trial  of  a  feigned  issue  costs  must 
P^'^'^^^^^'^s^       follow  the  verdict,  and  that  the  Court  had  no  discretion  upon 

the  subject 
Bower  and  Ijone  argued  in  support  of  the  rule. 
The  Court  at  first  thought  thanselves  bound  by  the  authoritjy 
of  the  case  of  Tempest  v.  Metcalf  {b) ;  but  strongly  intimated 
an  opinion  that,  as  feigned  issues  were  only  granted  with  th 
leave  of  the  Ck)urt,  it  would  be  prudent  in  future  when 
permitted  such  issues  to  be  tried,  to  compel  the  parties  to  con-  . 
sent  that  the  costs  diould  be  in  the  discretion  of  tike  Court;  bu.^ 
it  afterwards  appearing  in  this  case  that  these  issues  had  beers 
tried  without  the  consent  of  the  Court,  they  ordered  all  the  prc^ 
oeedings  to  be  stayed;  adding,  that  such  a  proceeding  was 
x^ntempt  of  the  CourL 

(a)  1  Wilt,  3»4.    See  also  jR.  V.  fKtt^tt  I  ^^**  S6x.  (1)  $  iMbJlt, 

Tmuiaf^  RoRKE  against  DAtBstli 

iV«v.  15th. 

ffgoods  be  taken  ^  I  ^HIS  was  an  action  upon  the  case,  brought  by  the  plaiDtfiT 
/./f.  against  the  against  the  defendant  as  sheriff  of  the  county  of  JBaidb^  fir 

tetS*^'*  a  false  return  o(  nulla  bona  to  a  writ  oijieri  facias.   On  thetrii/ 

•old,  an  extent    the  jury  found  a  verdict  for  the  plaintiff,  subject  to  the  opinion 

COBBC  at  tuC  t^  w  m 

king's  suit         of  this  Court  on  the  following  case : 

grounded  od  a 

bond  debt  tested  after  the  delivery  of  the /./a.  to  the  dieriif,  theie  goods  caanot  be  tikea  upoa  tk  «• 

teat.    [7  T.  R.  174.    I  J5«4#.  338.   x6  niid.  S54.] 

II 
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Ik  Hilary  Term  1 787)  the  plaintiff  obtained  jodgaient  a^mnat       1791. 

Mickad  Clarke  fir  727f.  and  6^s.  costs;   on  which  judgmMit    ' 

the  plaintiff  on  the  5th  January  1788,  sued  out  a  writ  oi^ fieri       a^^m^ 
facias^  tested  28th  Naoewiber  1787,   and  returnable  the  12th     ^^^'^'^'• 
FArvarg  1788,  directed  to  the  defendant,  being  then  sheriff 
of  tke  said  county.    The  plaintiff  delivered  the  writ  to  the  un« 
der-dieriff  on  die  lih  January  1788,  which  was  indorsed  to  levy, 
&€• ;  on  the  next  day,  the  8th  January^  the  sheriff  seized  all 
the  goods  and  chattels  of  Clarke  in  his  bailiwidc,  by  virtue  of 
that  writ;,  but  before  any  of  them  were  sold,  namely,  on  the 
lltli  of  Jamiary  1788,  a  writ  of  ext^kt,  tested  that  day,  issued 
ont  of  the  Court  of  £xcheqaer,  directed  to  the  defendant  as 
afaerifi^  on  a  bcxid  to  the  Crown  under  the  seal  of  Clarke^  dated 
the  Sdi  of  April  1 782,  fi>r  the  sam  of  5002.  payable  at  a  day 
befiyre  the  issuing  of  the  said  writ  dl  fieri  facias^  and  which 
tiiea  remained  unpaid.     On  the  12th  January  1788,  notice 
wsas  given  to  the  defendant's  officers,  who  were  in  possession  of 
Clark^%  goods   under  the  fieri  fiicias^  of  the  issuing  of  the 
writ  of  extent ;  and  on  die  next  day  the  same  writ  of  ex- 
tent was  delivered  to  the  noder-sberiffi    The  case  then  stated 
that  anodier  writ  of  extent  issued  on  the  17th  of  January  1788^ 
on  another  bond  of  Clarke^  &c.  which  was  delivered  to  the 
idieriff«n  the  18th  of  January.    On  the  22d  of  January  1788, 
by  two  leveral  inquisitions  taken  under  and  by  virtue  of  those 
two  aevcnd  writs  of  extent,  it  was  found  that  Clarke  then  had 
the  several  goods  and  chattels  so  ta  aforesaid  taken  under  the 
fieri  fitciasj  and  remaining  in  the  defendant'^  hands  unsold; 
and  die  defendant  therefore  then  extended,  took,  and  seieed 
Ae  said  goods  and  chattels  into  the  hands  of  the  king  by  vir<- 
tee  of  the  said  two  several  writs  of  extent.     The  case  also  stated 
dupee  other  writs  of  extent  against  CSarke  ;  two  of  them  tested 
the  «Sd  of  January,  and  the  other  on  the  1st  of  February 
1 786.     The  case  further  stated,  that  on  the  1st  of  February 
17S8,  a  writ  of  venditioni  exponas,  tested  that  day,  issued  out 
of  die  Court  of  Exchequer,  dhrected  to  the  defendant  as  sheri£Q 
far  SOOL  upon  the  first  writ  of  extent;  and  also  four    other 
writs  of  vemdkioni  eM^ponas,  on  the  1st,  4th,   Uth,  and  Slst 
Fabruary  17S8;  by  virtue  of  which  several  writs  of  vendMoni 
<atpmad,  the  defendant,  as  dierifi^  on  the  28d  of  February  1788^ 
sokl  all  the  goods  and  chattds  of  Clatie,  which  he  had  seized 
or  could  aeiie,  for  983^  9s.  2d, ;  which  sum  was  inaufficient 
to  satisfy  the  several  writs  of  extent  und  venditioni  etgwias, 

D  d  2  and 
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1791.       and  the  sum  of  219/.  ISs.  which  was  due  to  the  landlords  of 
the  premises  on  which  the  goods  and  chattels  were  sefaied  for 


^^"i"       one  year's  rent.     On  the  12th  of  July  1789,  the  defendant  made 
Dayrill.     ^j^^  return  of  mdla  bona  to  the  plaintiff's  writ  o{  Jteri  facias. 


This  case  was  twice  argued ;  the  first  time  on  JFHday  July 
8th,  by  Chambre  for  the  plaintiff,  and  Russell  for  the  defend* 
ant ;  the  second  time  on  this  day  by  Bower  for  the  plaindfi^  and 
Erskine  for  the  defendant. 

Arguments  for  the  plaintiff.     This  case  depends  on  88  iilr  8» 
r.  89.  5.  74.  which  enacts,  <<  That  if  any  suit  be  conmienced 
^  or  taken,  or  any  process  be  hereafter  awarded,  for  the  kin^ 
*<  for  the  recovery  of  any  of  the  king's  debts,  then  the  same 
*<  suit  and  process  shall  be  preferred  before  the  suit  of  any  per- 
<<  son  or  persons ;  and  that  our  said  sovereign  lord,  his  h&r% 
*<  and  successors,  shall  have  first  execution  against  any  defend- 
'^  ant,  of  and  for  his  said  debts,  before  any  other  person,  so 
^  always  that  the  kin^s  said  suit  be  taken  and  commenced^  or 
^*  process  awarded  for  the  said  debt  at  the  suit  of  the  king  St^ 
*^  fore  judgment  given  for  the  said  otiier  person.^    At  oomnum 
law,  till  the  execution  of  the  subject  was  conq>lete,  the  Crown 
was  entitled  to  a  preference ;  but  inasmuch  as  the  king  oonld 
only  take  by  matter  of  record,  and  in  the  case  of  bonds  it  was 
necessary  that  the  debt  should  be  found  by  inquUtioii  before 
an  extent  could  issue,  therefore  that  act  was  passed  to  put  bonds 
made  to  the  king  {sect.  50.]  upon  the  same  footing  as  a  statute 
staple;  and  to  give  the  like  process,  judgment,  and  ezecation 
{sect.  53];  but  this  extension  of  the  prerogative  in  the  case  of 
obligations  acknowledged  to  the  king,  was  made  with  this  ex- 
eeption  in  favour  of  the  subject,  that  the  king's  suit  ot  prooesi 
should  not  be  preferred,  unless  it  were  commenced  or  milF«rded 
before  the  subject  had  obtained  judgment ;  but  a  distinctioB  is 
supposed  to  exist  between  executions  against  land  and  against 
goods  f  and  it  will  be  contended  that  the  prior  execution  given 
to  the  king  does  not  extend  to  the  latter;  but  the  wards  diem- 
selves  of  the  passage  in  question  warrant  no  sudi  distinction; 
they  are  general.    The  title  of  the  act  appears  to  have  no  ie» 
ference  whatever  to  this  subject     There  are  however  aeversl 
provisions  in  it  which  in  their  nature  must  extend  to  execn* 
tions  against  personalty;  such  as  the  77th  section,  wUdh  en- 
ables the  Crown  to  charge  executors  and  administraiort  ont  of 
the  assets  in  their  hands.    Neither  is  there  any  reason  why 
^*  execution''  in  this  act  should  be  confined  to  landsg  for  if 

it 
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it  were,  it  would  narrow  the  king^s  right  in  a  case  where  he       1791* 
had  a  prerogative  before  that  statute.     For  before,  and  now,    ""T^  ' 

notwithstanding  this  act,  if  the  king  have  a  debt  due  to  him     ^agaimst 
on  record,  the  debtor's  lands  are  bound  from  that  time^  and 
he  may  take  out  execution  for  his  debt,  even  though  an  el^t 
may  have  been  issued  at  the  suit  of  -a   subject     Gilb.  HisL 
Exch.  88.     No  such  distinction  has  ever  been  taken  in  any  of 
the  cases  on  this  subject:  but,  on  the  contrary,  there  are  several 
authorities  in  su))port  of  the  plaintiff's  title  in  this  case :  and 
which   would    have    received   different   determinations   if  this 
clause  in  the  statute  were  confined  to  lands.     In  The  Attorney 
General  against  Andrews  (a),  the  question  arose  on  the  statute 
of  Hen.  B*    Whether  the  execution  executed  of  the  subject  upon 
a  judgment  obtained  before  any  suit  or  process  commenced  by 
the  king,  should  be  preferred  to  the  extent  of  the  king,  is- 
suing on  a  bond  debt,  bearing  date  before  the  defendant's  judg- 
ment, and  assigned  to  the  king  before  the  defendant's  execution? 
There  the  execution  at  the  suit  of  the  subject  was  by  elegit^ 
under  which  it  is  well  known  a  term  of  years  may  be  extended. 
The  Court  were  clearly  of  opinion,  that  the  statute  of  Hen.  8. 
abridged  the  king's  prerogative  in  extents   upon  bond  debts; 
and  that  in  that  case  the  extent  of  the  Crown  came  too  late. 
Baron  Nicholas  said,  ^^  That  the  statute  enacts  a  new  thing; 
**  and  ita  quod  makes  a  condition  precedent,   and   a.  limita- 
**  tion :"   and  the  Chief  Baron  relied  upon  this :  "  That  the 
'*  subject's  title  was  prior  to  the  king's,  and  was  executed."     la 
Leehmere  against    Thoroughgood  {Jb)^  it  was  held,  after  much 
consideration,  that  after  execution  at   the  suit  of  the  subject 
begun,   but  not  completed,    the  king^s  extent  came  too  late; 
and  lastly,  in   Uppom  v.  Sumner  {c\  where  all  the  authorities 
were  examined,  it  was  finally  determined  that  if  the  king's  ex- 
tent be  sued  out  posterior  to  a  judgment  recovered  by  the  sub- 
ject,   and  writ  of  execution  thereon  delivered  to  the  sherifl^ 
though  not  executed,  the  king  shall  not  be  preferred.    That 
\s  the   very   case   at   bar;   and    Lord   Chief  Baron   Comyns 
{(£)  was  of  the  same  opinion,   who  says^   *^  If  execution  be 
^  upon   a  judgment   against   the   king^s  debtor^   and  before 
*<  a  venditioni  exponas^   an  extent   come   at   the  king's  suity 
^  those  goods   cannot  be   taken  upon  the  extent."     There- 
fore the  words  of  the  statute  being  general^  and  nothing  in  it 


(«)  Hmrd,  43.  (<)  3  M9d.  S36.  and  Cmk  1%^. 

CO  Bloih.  isjx.  X194.  W  >  ^*  538. 648. 
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17^1.       to  confine  the  construction  of  it  to  landSf  and  the  reason  of  ike 
—  thinly  and  other  pronisiona  of  the  statute  operating  the  other 

asaimji        way,  and  the  point  haring  been  before  expressly  decided,  there 
is  no  ground  lor  postponing  the  plaintiff's  execution. 

Arguments  for  the  defendant— It  is  not  denied  that  the  sta* 
tute  SS  /f.  8.  c.  $9*  was  passed,  in  order  to  extend  the  prero- 
gatire  of  the  Crown;  bat  the  construction  contended  for  by  the 
plaintiff  tends  to  narrow,  instead  of  enlarging  it;   and  if  the 
oase  of  Uppom  and  Sumner  be  law,  the  Crown,  so  fiu*  firom  be- 
ing in  a  better,  will  be  in  a  worse,  situation  than  the  sulgect. 
This  may  be eij^emplified  thus:    It  is  clear  that  the  king  knot 
bonnd  by  the  statute  of  frauds  (a),  [2  Bac.  Abr.  365.  (K);  and 
(h\k>.  Hist.  Exck.  90*]  by  which  it  is  enacted,  that  no  execu* 
tion  shall  bind  the  property  of  the  goods  but  from  the  time  of 
the  delivery  of  the  writ  to  the  sheriff;  and  therefore,  with  lespecl 
to  the  king,  the  common  law  still  operates  to  bind  the  goeds  firom 
the  tente  of  the  writ.     Gilb.Exck.9^    Now  if  ^  reeo ver  jnc^ 
me&t  ngmnst  the  king's  debtor  on  1st  Januarys  but  do  not 
lirer  his  writ  of  execution  to  the  sheriff  till  the  4th ;  and  B. 
recoyer  judgment  against  the  same  person  oa  the  Sd^  and  de> 
Uver  his  writ  on  the  same  day,  and  on  the  2d  an  extent  imie  at 
the  suit  of  the  Crown, — according  to  the  construction  riartindtJ 
for,  this  absurcBty  wonld  foUow :  That  the  kmg  wonki  not  be 
pr^rred  as  against  A.  though  he  would  as  against  JB.;  and  jet 
it  must  be  admitted  that  B.  is  entitled  to  a  prefawce  Mgmmat 
A.    According  to  the  plaintiff's  constmction  of  dtt  statute  of 
Hm.  S.  the  ju^ment  is  made  to  operate  upoB  jmtsoimiI  aa  wdH 
as  real  estate,  whidi  has  never  been  contended  for*    The 
mention  of  the  Judgment  in  the  statute  of  Hen.  8.  as  the 
rion  by  which  the  property  was  to  be  bonnd^  as  agaiMt  the 
Ung,  shews  that  the   Legklature  intended  to  speak  ef  tamd 
enly,  with  respect  to  which  the  king^s  right  of  rrecwtian  was 
to  he  barred  if  the  subject  had  first  recovered  judgaun^    The 
word   '^judgment*'   was  inaenable  with   respect  to  iirsilinn 
i^mt  personal  prt^rtr,  but  was  operative  as  against  kmd^ 
and  it  is  phun  from  the  whde  of  the  passage  in  8  Bmc  Jtr. 
M5,  that  Lord  CSnef  Baron  Gilbert  was  of  thet  opinioii.    The 
ease  of  Vpfom  v.  Sumner  has  indeed  decided  the  ooatiarf:  hit 
due  case  was  reserved  for  the  veiy  porpoae  of  reeonaideflipg  the 
andiority  of  that.    That  case  proceeded  iqxm  envueum  pne* 
ciples;   it  is  not  warranted  by  the  authorities  cited  in  aaffoit 

(«}S9Gir.S.C> 
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of  it}  Md  it  is  GODtrary  to  many  others  upm  the  point    The       IJ^l. 
Qomi  tbpro  were  misUkeo  in  sopposiag  that  the  Btnlute  vas  "- 

UUrodu/^ive  of  aay  new  jrestrictipn  upon  the  ancient  pieroga-  ^^i^!l 
tive  qf  the  Crown  i  for  it  was  cWrly  pa$s^  to  finlarg^  the  ^a'^*<^ 
VxMndi  of  the  prerogative  by  giving  the  king  a  speecUer  re- 
medy  with  respect  to  bond  debts  than  he  had  before.  The 
ivincipal  authority  there  relied  on  was  Uiat  of  Hardr.  35.;  but 
tjkat  was  the  case  of  an  elegit ;  and  it  }&  admitted  by  this  qon- 
9lltiction  of  the  statute  that  the  king  cannot  have  the  priority 
aa  to  lands  if  the  subject  hi^  obtained  judgment  first.  The 
case  oiLe^hmere  v.  Tkoroughgood  («)  went  cm  the  ground  that 
th4^  officers  should  not  be  inade  trespassers  by  relation;  and 
thaty  and  the  case  of  Bd9P  v.  JMekemm  {b\  were  cases  of  ex- 
tents in  aid,  which  differ  widely  firom  original  esstent^  the  pre- 
rogative not  being  so  strong  in  the  former  as  in  the  latter  case. 
GUb.  Hiit.  J^cheq.  167,  169.  With  veqpeet  to  what  is  said  in 
the  report  by  Comb.  1^8.  Lord  Man^field^  in  Cooper  v.  CkiUy 
{(f%  saysi  that  the  reporter  must  have  been  wistafcen;  for  Lord 
ffioli  eonld  never  say^  <^  That  the  property  of  the  goods  is  vest- 
<<  ed  by  tbs  delivery  of  iheji.ja.  and  the  extent  of  the  king 
c(  afUrwi^rds  ccmiea  too  late ;"  for  no  iaeeption  of  an  exocutioii 
can  bar  the  Crown.  Thifi  matter  was  lately  very  folly  disenssed 
in  the  Court  of  £xchequ«r  in  the  ease  of  the  Kit^  v.  Cotion  (if). 
That  case  of  the  King  v.  CotUm  is  very  strong  against  the  de- 
cision in  Ifppom  v.  Sunmerf  for  Ixird  Chief  Baron  Parker  in 
giving  judgment  relies  on  several  cases  which  are  direcdy  cen- 
tnary  to  it;  and  thongh  Mex  v.  CoOon  was  the  case  of  a  dis- 
treM  y^  the  Court  considered  it  on  the  same  principles  as  if 
It  had  been  an  execution.  They  saidy  that  an  intent  to  s^  was 
no  mh;  and  that  goods  are  always  UaUe  to  be  taken  nnder  an 
ffcten^  if  there  has  been  no  sale  by  the  sheriff;  and  thcj  seem- 
ed to  take  it  for  granted,  that  the  criterion  was  the  sale  by  the 
sheriff  which  altered  the  property  in  the  goods.  The  same  was 
aiqpMressly  hdd  by  Daideridg/c^  Justice^  in  the  case  of  Sir  Md^ 
^fiori  Cook  (r),  who  says,  That  ^*  If  the  subject  obtain  judgment 
^  and  sue  out  exeeutkui,  yet  if  a  writ  cone  for  the  king  be- 
^*  Sore  tha  execution  is  ecMapfete^  the  king  i^all  be  prefenred/* 
And  Hcbarty  Ch.  J.  in  the  same  case  (page  Sd9)  said,  ^  The 
»  hiuf  shall  never  k»e  Us  debt,  but  where  there  is  nothmg 
''to satisfy  it."  In  PeHty.Bemm  {/),  it  is  smd.  That  if  a 
i4iec^  eHeeute  a  writ  ef^  /a.  he  may  afteiwasds  return  mitta 

(m)  3  MmL  %$6.  and  Cmk  IS3.  (S)  Pwktft  s6s.  (0  >  Bwr*  36. 
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1791.       bona  upon  appearance  of  a  writ   of  prerogative  sabseqtMnt. 
So  in  2  Shaoc.  481.  it  is  sakl,  ^*  Extents  have  been  held  good 


a^a  **  that  have  been  made  upon  goods  actually  levied  by  virtue 
Databll.  „  ^f  a  jF./fl«  and  in  the  sheriflPs  custody;  the  extent  coming 
<<  before  a  bill  of  sale  made,  so  as  the  property  was  not  alter- 
<<  ed."  In  Bex  v.  Peck  {a)  this  precise  case  happened ;  the 
issuing  of  the  extent  after  the  writ  was  delivered  to  the  sheriff, 
and  before  the  sale  of  the  goods;  and  there  it  was  taken  for 
gi'antody  that  though  the  goods  were  levied  by  virtue  of  the 
Jleri  facias  three  days  before  the  teste  of  the  extent,  yet  that 
was  no  bar  to  the  Crown;  and  it  is  also  added  thefc^  ^'Bnt 
^^  qtuere  if  they  had  been  sold;  for  then  execution  had  been 
*^  executed."  So  here  the  sheriff  had  not  executed  a  bill  of 
sale,  and  consequently  the  property  of  the  goods  was  not  alter- 
ed  as  against  the  king;  for  whenever  the  goods  are  in  the  cus- 
tody of  the  law,  as  was  held  in  Rex  v.  Cotton^  though  the  sub- 
ject cannot  take  Uiem  in  execution,  the  king  may;  and  that 
the  king  is  not  bound  by  the  inception  of  an  execution  is  far- 
ther apparent  from  the  case  of  a  commission  of  banknqit, 
which  is  considered  as  a  statute  execution;  for  if  the  messenger 
has  entered  under  a  commission  of  bankrupt,  though  the  pro- 
perty is  not  liable  to  be  taken  on  a  subsequent  execution  of  a 
subject  though  on  a  judgment  recovered  before  the  oonuniiBOii, 
yet  the  king  is  not  bound  if  his  extent  come  before  a  provisional 
assignment.  Lechmere  v.  Thorougligood  (d).  All  these  autho- 
rities arc  directly  in  opposition  to  the  c^ise  of  Uppom  v.  Summer^ 
which  is  the  first  case  in  which  it  was  solemnly  determined  that 
the  statute  of  Hen.  8.  extends  to  goods  as  well  as  lands;  but  if 
the  construction  contended  for  on  the  part  of  the  defendant  be 
the  true  one,  all  the  cases  previous  to  that  of  Uppom- y.^mmer 
may  be  reconciled,  and  all  apparent'  contradictions  w«U-  be 
avoided. 

In  reply.  It  was  said,  that  the  question  was  reduced  to  duB, 
Whether  if  the  king  avail  himself  of  the  prerogative  execuCioa 
given  to  him  by  the  statute  38  Hen.  8.  he  must  not  take  it  subjeiA 
to  the  restriction  with  which-  it  was  conferred  ?  and  then^fer^ 
however  doubtfel  it  might  be  whether  the  provisi<m  of  this  sti^ 
tute  extend  to  all  debts  due  to  the  king,  it  does  certainly  VEtettd 
to  this. particular  one.  At  common  law  the  king  could  only  takie 
by  record  (^),  and  therefore  before  an  extent  could  issuer  tte 
.debt  must  have  been .  found  by  inquisition ;  and  even  now  tk 
mode  in  the  Exchequer  is  this  as  to  simple  contxjict  debts:  On 

(a)  Bunb,  8.  .         (fi)i  iMod.  236.^  Gmk  Its.  (f)  GUkm/U'tSL  109^  Ac; 
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an  affidHTit  of  the  debt  due  to  the  king)  a  commiarion-  is  directed  1 791. 
to  inqaire  <rf*it,  and,  on  inquisition  returned,  the  debt  is  record- 
ed,  and  an  extent  issues.  But  there  is  this  difference  between  _  agmmsi 
an  immediate  extent  and  an  extent  in  aid,  that  the  first  issues 
before  judgment,  the  other  not  till  afterwards.  This  act  of  S3 
Hen.  8.  was  therefore  passed  to  avoid  the  delay  which  was  oc- 
<:asioned  by  the  ordinary  process  in  bond  debts  due  to  the  king ; 
and  the  statute  put  them  upon  the  same  footing  as  debts  on  re^ 
cord,  by  which  the  goods  are  bound  by  the  delivery  of  the  king^s 
writfrom  the  teste  of  it.  But  in  doing  so,  the  Legislature  had 
some  regard  to  the  interest  of  the.  subject,  and  therefore  they 
restrained  the  king^s  prerogative  in  this  respect  to  cfues  where 
the  subject  had  not  recovered  judgment  before  the  commence- 
ment of  the  king's  suit;  for  in  other  cases  where  the  king's  debt 
was  on  record,  the  subject  might  be  supposed  to  be  cognizant 
of  it,  and  should  therefore  be  bound  by  it.  But  the  king  never 
liad  the  same  prerogative  with  respect  to  bond  debts  before  the 
statute :  and  this  distinction  will  reconcile  all  the  cases  which 
have  been  cited  relative  to  the  preference  due  to  the  king's  ex- 
tent, if  it  come  any  time  before  execution  actually  executed. 
Cases  of  supposed  absurdity  and  inconvenience  have  been 
stated,  grounded  on  the  statute  of  frauds ;  but  the  fallacy  pro- 
ceeds, from  supposing  that  the  right  to  the  goods  is  acquired  by 
the  judgment  alone,  and  that  the  statute  of  frauds  gave  a  right 
which  the  subject  had  not  before :  but  that  statute,  instead  of 
giving  a  right,  restrains  him  in  a  case-  where  he  had  a  right  be- 
fore, by  declaring  that  his  debtor's  goods  shall  only  be  bound  by 
the  delivery  of  the  Jleri  Jacias  to  the  sherifi^  instead  of  the  teste 
of  the  writ ;  and  it  is  for  the  benefit  of  the  king  that  be  is  not 
within  the  statute  of  frauds,  inasmuch  as  his  title  is  not  restrain- 
ed by  it.  Taking  both  statutes  together,  the  result  is  this^ 
diat,  prior  to  the  statute,  if  the  king^s  writ  under  the  statute  of 
Hen.  8.  were  tested  before  the  subject  obtained  judgment,  the 
king's  title  would  be  preferred;  since  the  statute  of  frauds  the 
king  will  have  the  priority,,  if  his  writ  be  tested  before  the  writ 
of  execution  of  the  subject  be  delivered  to  the  sheriff.  The 
cases  put  by  the  defendant's  counsel  proceed  on  confi>unding 
the  distinction  between  the  cases  of  priority  between  isubject  an<]^ 
^abject,  and  between  the  king  and  the  subject;  and. as  to  com- 
luisaions  of  bankrupt,  the  property  is  changed  as.  to.  the.  sub* 
jec^  by  the  seizure  under  the  ooounission,  thangh!  not  against 
the  Crown,  till  an  assignment    Sir  EdtDardCoolfs^  case  (a),  and 

.. .%  (a)  %  x$ti.  Rep.  S95.  ^ 
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1?9I.  Piiit  ^*  JIhmm  (a)  do  nqt  tvplj*  wd  vet*  ladMl  mtitlgr  oted 
*  Amt  901116  general  loo«9  iIm^o*  In  9  Skspa^  4Skn  Am  q^grtiwi 
WM»  Whether  the  Uag'ft  writ  w^if  tested  befm  the  other?  md 
IUTUX.&.  ii^^iier  that  iK>r  Btm6. 8*  arose  oo  the  statute  of  JHini,  ••  fiothe 
case  of  Rex  V.  CoUon  {b)  was  thai  of  a  distras^  which  ia  a  nare 
pledge^  and  not  the  case  of  an  execution:  the  prupertf  ia  nal 
divested  out  of  the  cnriginal  owner  by  a  distress,  and  that  was 
the  ground  of  the  ju^ment.  If  the  reasoning  of  the  Court 
there  proceeds  fiurthvy  it  m  taatdj  with  respect  to  the  oadinaiy 
prerogative  of  the  Crown  at  oonunon  law»  and  not  wkh  nfiwoMe 
to  the  new  preregative  acquired  under  the  statute  «f  Hnu  ft. 
nd  restrained  bj  a  particular  conditiofi»  which  isas  wM  ooa»- 
plied  with  in  this  case,  Feriuips  the  true  oonstmctiaB  of  thnt 
statute  is  to  be  collected  firoH^  the  nature  of  the  deht;  hat  k 
clearly  extends,  where  it  does  apply,  to  ezecnlioBs  against 
goods  as  wdl  as  against  lands;  and  by  confining  the  argument 
to  cases  under  this  statute^  none  of  the  authoritiea  wiU  be  farahai 

m  upon* 

Lord  Kimroii,  Ch.  J.— This  is  nndonhtedly  a  caae  af  gnat 
jvipertiuice,  because  it  respects  one  of  the  prevogatisea  of  die 
Crown,  ejdsting  in  the  Crown  for  the  public  good;  for  the  pre- 
rogatives are  not  given  for  the  peraooal  advanti^  ef  the  kiwkg, 
hut  they  are  allowed  to  exist  because  they  are  bwefirial  to  the 
subject  They  are  therefore  to  be  guarded  on  aoaanail  of  the 
public;  they  are  not  to  be  extended  farther  than  the  kwn  end 
oonstktttion  of  the  country  have  allowed  thcmi;  but  within 
those  bounds  they  are  entitled  to  ev«ry  protectiasu  If  ween* 
lertained  any  doubt  on  this  subject,  I  should  desire  dial  Ab 
cnaemightbe  turned  into  a  special  verdict,  in  order  that  it  nought 
be  carried  to  the  Court  of  dernier  resort,  if  the  partiea  shodkl  be 
dissatisfifd  with  our  opinion.  But  as  this  point  has  besn  nt 
ready  determined  in  the  Court  of  Common  Pleas  after  great  de- 
liberation, and  as  onr  opinion  conenni  with  that  drciaion,  it 
would  be  a  hardship  on  the  jdaintiff  to  compel  him  togothiwi^ 
another  expensive  litigation,  before  he  oould  nap  the  fimilaQf 
hk  judgment 

IcxmfessIdonotthiidcthiaacMeofdifficnllj.  IbciifveAe 
Judgment  in  C^ipsat  t.  &«i;ter  is  warranted  by  the  aathaeMss 
whkh  are  there  mcnUoned  as  its  fo— datim.  In  giving  my  ^ 
nion^  I  therefore  vefor  in  general  to  the  sROrthoso^  of  A«teaa% 
and  to  att  the  cases  there  mentioned;  not  however  wkhfut  en» 

(«)  Ctmk  4S^  fjfi  Ftrikrt  TO* 
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atiiinitig  ihe  gromidt  on  whidi  tbej  may  be  supported.    Now       1791. 
where  tbe  king  and  a  subject  stand  in  equal  degree^  thei^e  is  no 


doubt  but  that  the  king's  prerogative  must  prevail :  and,  there*-       agmimu 
forej  wherever  the  property  in  the  goods  remains  in  the  ^- — '-     *^^*"*- 


debtor  at  the  time,  and  an  execution  at  the  suit  of  the  king,  and 
another  at  the  instance  of  a  subject,  are  sued  out,  the  former 
will  be  preferred.     On  this  principle  the  case  of  Rex  v.  Cotton 
proceeded:  diat  was  not  the  case  of  an  execution,  but  a  dbtress; 
tbe  goods  taken  were  in  cmtodid  leps^  as  a  pledge^  to  answer 
the  demand  of  the  landlord;  and  the  property  in  the  goods  was 
not  divested  out  of  the  toiant.     So,  the  case  put  at  the  bar  of 
an  cxecutmn  issuing  afker  a  commission  of  bankrupt,  will  &U 
within  die  same  rule.    Tbe  case  siq^posed  was  this:  The  com- 
missiom  of  bankrupt  issued  on  ^  1st  of  Jatnuay;  9k  fieri  facial 
cm  the  1st  of  Februarys  an  extent  on  the  Moond;  and  no  pro* 
visional  asngnment  till  afterwards:    in  such  a  case  it  is  said 
that  ^ke fieri  facias  coa«s  too  late,  but  that  the  extent  does  not. 
The  answer  given  to  it  was  not  the  true  one ;  it  was  answered, 
diat  the  seisure  by  the  messenger  bound  the  goods  with  respect 
to  the  subject,  but  not  with  r^ard  to  tbe  Crown.    In  truth  the 
seizure  binds  nothing :  but,  as  far  as  respects  tbe  subject,  tiie 
goods  of  the  banknqit  are  divested  oot  of  him,  and  vestM  in 
his  assignees  fay  relation  finon  the  time  of  the  act  of  bankruptcy; 
but  inai—th  as  no  relaticm  operates  to  the  prgudice  of  tbe 
Crown  till  a  provisional  assignment  is  made^  die  king^s  prero* 
gative  attaches  on  that  property,  which,  with  reepect  to  the 
king,  remains  the  proper^  of  the  bankrupt.    The  same  prind* 
pie  extends  to  the  other  case  put  at  the  bar.     Bat  neidier  the  one 
nor  the  other  of  those  cases  breaks  in  upon  the  proposition  which 
i  stated  at  first;  That  as  long  as  the  property  of  the  debtor  r^ 
fludns  unaltered,  and  an  execution  at  the  suit  of  a  subject  and 
sn  extent  at  the  king^s  suit  issue  against  the  debtor,  the  title  of 
die  letter  must  prevail :  for  the  point  to  be  considered  in  these 
cases  is^  In  whom  is  the  property?    I  have  always  understood  it 
to  be  clear  and  setded  (and  this  question  has  very  freqnendy 
occurred  in  the  Exdiequer)  that,  if  an  extent  at  the  suit  of 
the  Crown  be  tested  prior  to  the  dme  when  the  subject's  cx^ 
cutioD  is  delivered  to  the  dierifl^  the  former  shall  have  the 
preference.     But  as  by  the  common  law,  abridged  as  it  is  by 
the  statute  of  frauds,  the  property  of  the  debtor's  goods  is  bound 
by  the  defivery  of  the  writ  to  the  sfaerifl^  there  then  reanuBS 
BO  property  in  the  debtor  on  winch  the  psemgativc  of  the 
Crown  can  attach.    Now  in  this  case  the  sheriff  bad  actually  [mxiv*  s8o.] 

seized 
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1791.       seized  the  goods  under  the  plaintiff's  writ  of  ezeciiti<m;  and  aa 
— ^■■~—   execution  once  begun  shall  proceed;  it  sh^  rot  stop  on  the 

tigaiui       issuing  of  a  conimission  of  bankrupt  against  the  debtor;  and  in 
DATKtix.     ^jjjg  respect  I  know  no  distinction  between  the  case  of  the  Crown 
and  that  of  a  subject.     On  these  grounds  I  am  perfiectly  satis- 
fied with  the  decision  of  Uppom  v.  Sumner^  and  that  the  plaintiff 
in  this  case  is  entitled  to  the  posteeu 

As  to  the  statute  S3  Hen.  8.  c.  39.  s.  74*  either  it  did  or  did 
not  give  some  new  privilege  to  the  Crown:  .if  the  oounsd  fiir 
the  Crown  contend  that  it  did,  they  must  take  the  word.eMOitiloii 
as  referring  to  personal  chattels,  and  then  the  words  am  ly^ainst 
the  king,  because  here  there  was  a  judgment  by  the  plaiotiffl 
[4£«i#.54a]  If  it  did  not  introduce  some  new  benefit,  then  the  Crown  must 
be  referred  to  its  ancient  prerogative,  which  only  extends  to  the 
case  1  stated  at  first,  namely,  when  the  king  and  subject  stand 
in  equal  d^ee,  and  the  property  is  not  altered,  there  the  fisr- 
mer  shall  prevail.  With  respect  to  what  is  supposed  to  have 
been  said  by  Lord  Mansfield  in  Cooper  v.  ChU^  (a)  ci  Cornier' 
iocA's.  having  mistaken  Lord  Holf%  opiuion.  in  Leckmere  v. 
'  Thoroughgoodf  it  is  as  probable  that  the  report  of  that  observa* 

tion  is  mis-stated. 

AsHHURST,  J. — The  case  of  Uppom  v.  Sumner  certainly  under- 
went a  great  deal  of  consideration  before  it  was  decided:  all  the 
prior  authorities  were  thoroughly  examined  at  that  timesi  Un* 
less,  therefore,  it  could  be  shewn,  that  that  case  piooeeded  upon 
wrong  principles,  it  ought  to  govern  the  present.  But  in  my 
mind  no  substantial  objection  has  been  made  to  that  det^rmi- 
nation.  The  words  of  the  statute  Hen.  8.  are  dear  and  decisive 
that  the  king's  suit  shall  be  preferred  to  that  of  any  other  per* 
son:  '^  So  always  that  the  king's  suit  be  taken  <h*  commeDced,  or 
**  process  awarded,  before  judgment  given  for  the  said  other  per- 
*^  son  or  persons."  Now  this  act  of  parliamadt  gave  a  new  pre- 
rogative to  the  king  in  various  instances,  which  he  had  not  be- 
fore; by  that  he  is  enabled  to  issue  immediate  execution  in  cases 
where  he  could  not  before;  for  before,  he  had  only  a  right  tosndi 
execution  when  the  debt  was  upon  record;  and*  as  this  was  a 
new  prerogative,  the  Legislature  had  a  right  to  restrain  him;  and 
they  have  in  express  terms  restrained  him  where  the  sobject's 
judgment  is  prior  to  the  inception  of  the  king's  acecutioo. 

BuLLBR,  J. — This  case  arises  on  the  statute  S3  Heiu  &•;  for 
previous  to  that  act  the  Crown  could  not  issue  immediate  esecn* 
tion  on  a  bond  debt;  and  therefore  perhaps  it  o^gbt  be  soSciflDt 
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to  confine  the  judgment  of  the  Court  to  this  particular  case;       1791. 
though  the  cases  that  have  already  happened  on  this  statute    — — — 
shew  that  the  act  is  not  to  be  confined  to  bond  debts  only,  but       mgaima 
that  it  extends  to  all  debts  and  executions :  it  is  so  stated  in  ex-     ^^^^^ 
press  terms  by  Lord  Coke  in  Sir   T.  CeciFs  case  (a).     With  re- 
gard to  the  three  cases  put  in  argument  at  the  bar,  of  a  com- 
mission of  bankrupt,  a  distress,  and  a  statute  staple,  I  lay  them 
entirely  out  of  the  case;'  because  they  do  not  fail  within  the 
words  of  this  act  of  parliament,  which  applies  singly  to  a  case 
where  a  judgment  is  given.     If  this  act  of  parliament  be  restric- 
tive on  the  Crown,  it  goes  a  great  way  to  determine  this  question ; 
for  if  it  be,  it  expressly  requires  that  the  king's  suit  shall  be 
commenced   before  judgment  is   given  for  the  subject.    Now 
that  was  expressly  decided  in  the  case  in  Hardres^  where  the 
whole  Ccmrt  were  of  opinion  that  the  statute  does'  abridge  the 
king's  prerogative:   and  there  Chief  Baron  Steel  said,  <<  The 
^^  subject's  title  is  prior  to  the  king's,  and  is  executed."    On  this 
ground  I  put  the  question  to  the  counsel  in  argument:  <<  What 
<<  eSect  a  judgment  obtained  by  a  subject  would  have,  where 
^*  he  lay  by  till  the  king's  extent  were  executed?"    I  am'  inclined 
to  think  that  in  such  a  case  the  execution  by  the  subject  would 
be  postponed :  but  it  is  not  necessary  to  decide  that  point  in  the 
present  case.    It  is  observable,  that  it  is  said  in  the  case  in  Har^ 
dresj  that  the  king  is  only  to  be  preferred  to  the  subject  when  they 
both  stand  in  equal  degree.     So  too  in  9  Co.  129.  b.  it  is  said, 
Quando  jus  domini  regis  et  subditi  instmul  concurruntf  jus  regis 
praferri  debet.     So  that  there  appears  to  be  great  weight  in  the 
words  of  the  Lord  Chief  Baron  in  Hardres,  that  the  execution 
of  the  subject  must  be  executed.     As  to  the  effect  of  the  statute 
33  Hen.  8.  c.  39.  it  is  impossible  to  have  a  more  direct  autho- 
rity for  the  restriction  on  the  king^s  prerogative  than  that  in  7 
Bep.  19.  &;  where  it  is  said,  That  *^  the  act  hath  given  a  be- 
^^  nefit  and  advantage  to  the  king;    1.  In  making  every  bond 
**  made  to  the  king,   in   nature   of  a    statute  staple.    2.  In 
**  giving   remedy   to  the   king  himself  for   obligations  made 
*'  to  others  to  hb  use.     3    To  recover  costs  and  damages.    4. 
^  In  suing  of  execution  for  all  his  debts.     5.  In  charging  the 
^  issue  in  tail,  and  the  heir  who  hath  the  land  of  the  gift 
^*  of  his   ancestor;   and   therefore   it  was   the  intent  of  the 
"  act  to  gratify  the  subject,  that  where  a  new  provision  was 
^'  made  for  the  levying  of  the  king^s  debt  in  a  more  speedy 
^  and  beneficial  manner  than  the  kmg  had  befor^  the  subject 
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**  alio  ihould  have  some  new  benefit  which  he  had  mat  befinre.'* 
Now  that  new  benefit  was  to  give  him  a  prefrrence  in  cases 
where  his  jndgnent  was  obtained  before  the  esctent  of  the  king 
issued.  This  is  the  fiiUest  esqpositioii  of  the  statute  Hem.  8.  In 
this  case,  therefore^  I  am  clearly  of  opiflum  that  the  plaintiff  is 
entitled  to  judgment. 

Gaosc»  J. — ^The  simple  qoentioD  is  diis^  Whether  the  hinges 
right  of  issuing  an  extent  «pon  a  bond  supersedes  a  pike  jndgw 
ment  of  a  subject?  If  the  Crown  have  such  a  rif^  it  must  arise 
on  the  statute  SS  H.  8.  Gild.  Hist.  Exdu  165.     Now  the  wordi 
of  diis  claose  in  the  aot  are  extremely  pointed;  to  shew,  first, 
What  the  hinges  prerogative  was  before :  secondly.  How  fiu*  the 
prerogative  was  intended  to  be  assisted  in  these  cases;  and  how 
£ur  to  be  limited.     But  it  is  said  that  **  execution"  in  this  act  wai 
intended  only  to  affect  lands:  but  there  is  no  leasoo  why  it 
shauM  be  so  confined;  it  mast  mean  eveiy  kind  of  execntioB  to 
which  the  Idng  was  entitled  before  the  pasnog  of  this  act,  other- 
wise the  king  would  be  bound  in  cases  where  he  had  a  pnnga- 
tive  before.    Thus  this  case  stands  on  the  woids  of  this  itttate. 
The  authorities  also  are  decisive.    First,  The  case  in  Hmrim  is 
very  pointed;  and  there  it  was  not  even  hinted  that  eaoecnticn 
in  this  act  ought  to  be  confined  to  an  execution  agssasl  hmd. 
Hien  caite  the  case  of  £.  v.  IHckemam{a\    And  Lord  Chief 
Baron  Cormfmip)  drew  this  conduston  fircsn  the  casesy  That  ^H 
^  execution  be  upon  a  jwdgment  against  the  king^s  debtor,  and 
*^  before  a  tKfidMomi  erpomas  an  extent  oomes  at  the  kin^s  sui^ 
^  those  goods  cannot  be  taken  iqpon  the  calent**    Therefore^  at 
wdl  on  the  decisions  as  on  the  oanstraction  of  the  slatate  $S 
Hen.  8.  the  plaintifi*is  entitled  to  recover. 

PoUea  to  the  phmtUE 

{a)  P«i4.t6i.  (I)  a  Ofk  Di^.  53t.  ^4S- (O.  t.) 


Tuesday, 
N§9,  X5th. 

The  printer  of 

publishing  an 
illegal  prqxMil 
^gambling  in 
the  lottery,  in- 
cun  a  penalty 
under  the  a» 
Gfo.  J.  t,  47.  /. 
x^.  which  enacts^ 
paiakj  of  50/. 


Kino,  ft/i  Ann,  against  SmjxA. 

'T^HIS  was  an  action  of  debt,  to  recover  two  several  penaltieiof 
-'-   £0Aunderthe22Gdro.3.  c.  47.  The  first  count  in  the  dedi* 

ration  stated,  *^  That  after  a  certain  lottery  was  anthoriaed  in^ 
*^  appointed  to  be  drawn  in  pursuance  of  an  act  passed  in  the  SOth 
*^  year  of  the  present  reigo^  and  befiure  the  tickets  and  lotted 

that  no  person  shall  sell  the  chances  of  tacluti,  lie.  mr^Mib  woj  propotal  ftr  k»«i^* 

«<wef« 
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^  mre  begttti  16  be  dfatrti)  tiMMkkc  thedrfetidwt  publidied  in       l^U 

•*  a  cttlaift  n^wftpapef)  intilfed  «« The  World,**  a  tertaln  printed    • 

^  p«|!»er  and  adverlMemeiit,  purporting  to  be  n  proposal)  and  to      fwi  ta^^ 

^  be  made  by  eertidn  persons  under  the  description  of  Skergold      S^^n^ 

^  And  C^  for  the  purpose  of  receiving  divefs  sums  of  moMf 

<<  fitMfn  knj  petMns  willing  to  advance  the  same  td  the  said  Skef^ 

M  gM  mnd  Co.  in  consideration  of  certain  agreements  to  be  made 

^  between  the  said  ShergpUi  and  Co.  and  the  persons  advancing 

M  the  said  snms  of  monej,  to  repay  to  the  said  persons  certain 

**  other  snms  of  money,  on  certain  chances  and  events  relative 

^  to  the  drawing  of  the  fortunate  tickets  in  the  said  lottery.*^ 

Itie  deelaration  then  set  forth  the  advertisement  verbatim,  add- 

kig  <^  eontrai^  to  the  form  of  the  statute,"  &c.   The  second  count 

wab  for  puUishing  another  proposal  by  Margray  and  Co.  <<  fer 

*  the  purpose  of  receiving  sums  of  money  in  consideration  of 

^  certain  agreements  to  repay  certain  other  sums  of  money  on 

^  eertain  eiiances  and  events  relating  to  the  drawing  of  tickets,*' 

ftc    The  defendant  pleaded  nil  Hebets  and  at  the  trial  before 

LcMid  JS^f^ofi  the  jury  gave  a  T(^dict  for  the  plaintiff  for  both  the 

pcnidtieS)  sntiject  to  the  opinion  of  this  Court,  on  a  case^  which 

staled  that  die  defendant,  who  was  the  jn-inter  erf*  ^  The  World,** 

published  the  proposals  stated  in  the  declaration  as  advertise* 

mentB  \  and  that  he  had  no  interest  or  b^iefit  in  the  publicatioa 

but  as  the  printer  of  the  newspaper. 

Ltmndes^  for  the  plaintiff,  contended  that  the  defendant  was 
liable  fot  both  penalties,  as  well  on  the  words  as  the  spirit  and 
Meaning  of  the  2S  Geo.  5.  e.  47.  s.  18.;  by  which,  <<  in  <Mder 
^  to  prevent  all  ndventuring  with  lottery  tickets  other  than  such 
^  as  arise  from  the  real  and  actual  sale  of  tickets,  and  of  such 
^  ehares  as  are  thereby  permitted,  it  is  enacted,  that  it  diall  not 
^  be  lawful  for  any  person  to  sell  the  chance  of  any  ticket^  &G. 
^  or  insure  for  or   against  the  drawing  of  any  ticket,  &a 
^  or  to  PUBLISH  any  proposal  for  any  of  the  purposes  qfifresaidy* 
wider  the  penalty  of  601.  for  every  ofifenee.  The  words  tbemsdteB 
are  general,  and  comprehend  all  persons  whatever:  and  the  d^ 
ftndamt  has  committed  M  oflence  also  widhin  the  sfmit  of  the 
•Dl;   the  object  of  which  was  not  only  to  prohibit  gamUing 
contracts  in  the  lottery,  but  i^  to  prevent  any  person  pablisk- 
log  to  the  world  any  proposal  upon  the  eubject,  containing 
uAiiliJNition  upon  what  terms  these  illegal  contracts  coukl  be 
em^vd  ftito.    fiat  if  the  printers  of  the  public  papers  may  stiU 
}pMUk  tiiibe  #dMieft  te  iiie  worlds  tlie  object  erf*  the  Mt 

will 
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1791.       wQl  be  defeated;  since  they  have  better  opportunitieg  of  eoa« 
veying  this  kind  of  informaticm  to  the  public  than  the  lottery- 


fid  ten,       offioeokeepers  themselves;  and  if  only  the  latter  virere  liable  to 
^^^       the  penalty,  it  never  would  be  recovered,  there  being  none  but 
clerks  or  servants  visible  in  these  offices.     The  preamble  to  this 
clause  fully  states  the  mischief  intended  to  be  remedied,  namely, 
the  preventing  of  all  adventuring  in  the  lottery,  except  as  is 
therein  allowed;  and  the  means  to  affect  that  are^  describing 
with  accuracy  the  several  offences,  that  no  person  should  sell  the 
chance  of  a  ticket  for  less  than  the  whole  time  of  drawii^  nor 
insure,  &c.  nor  form  any  contract  relative  to  the  dimwing  cf 
such  tickets,  nor  publish  any  prgposal  for  any  of  the  puipoaes 
aforesaid;  and  inflicting  a  certain  penalty  on  the  breach  of  this 
law.     Now  if  the  Legislature  had  intended  to  confine  the  opera- 
tion of  the  last  words  to  lottery-office-keepers  only,  they  would 
have  added  words  to  this  effect :  ^<  Nor  publish  any  of  their  own 
^<  proposals.''    In  other  acts  of  parliament  on  this  snlgect,  it  is 
dear  that  the  L^islature  meant  to  punish  not  <mly  the  con- 
trivers of  these  illegal  schemes,  but  also  the  printers  and  pub- 
lishers of  them.  By  8  Geo*  1.  c.  2.  it  is  enacted,  diat  no  penon 
shall  set  up  any  office  for  the  improvement  of  small  sums  of 'mo- 
ney, under  the  denomination  of  sales,  &c.  nor  sdl,  &c.  by  .way 
of  lottery,  &c.  nor  make,  print,  advertise^  or  publish,  or  cause  .to 
be  made,  printed,  advertised,  or  published,  proposals  or  sdiemes 
for  those  purposes.    Then  by  19  Geo.  3.  c.  21.  «.  7*  it  was  en- 
acted, that  no  person  should,  under  any  pretence  whatsoerer, 
promise  or  agree  to  pay  any  sum  of  money  upon  any  chance  or 
event  relating  to  the  drawing  of  any  ticket  in  the  lottery^  or 
should  jfublisk  any  proposal /or  any  such  purposes.  Now  the  Legis- 
lature in  passing  this  last  act,  must  be  supposed  to  have  known 
the  provisions  of  the  8  Geo.  1.  c.  2.  in  which  a  distinction  was 
expressly  made  between  the  makers  of  the  prcqxisals  and  com- 
mon printers ;  and  in  the  last  they  omitted  the  woids  agunst  the 
proposers,  considering  the  actual  publishers,   of  whatever,  de* 
scription,  as  the  persons  whom  they  intended  to  sulgect  to  die 
penalties  of  that  act.    Then  the  same  words  in  the  ptessiil  ad^ 
which  was  made  on  the  same  subject,  ought  to  receive  •  simikr 
construction.    If  it  be  objected  that  this  act  was  passed-snendy 
with  a  view  of  licensing  lottery-offico-keepers, :  and  vqgnktiiv 
the  sale  of  lottery  tickets,  as  the  title  of  it  import^  and  thsie 
fore  that  its  provisions  ought  not  to  be  eztsnded  to  odier  pc^ 
sons^  it  may  be  answered,  That  it  is  not  peculiar  to  thklMttf 

pariisnw^ 
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parlianieiity  there  being  several  others  which  profess  to  be  made      1791  • 
for  the  purpose  of  r^ulating  particular  trades,  and  which  never-        kino*^ 
theless  contain  regulations  affecting  the  public  at  large:  one       fM/a», 
instance  is  the  1  Jac.  I.  c.  22.  "  concemuig  tanners,  curners.       Smith. 
^<  shoemakers,  and  other  artificers  occupying  the  cutting  ci  lea* 
^*  ther;"  whidi  was  held  in  Rasselj  qui  tam^  v.  Kitchen  (a)  to  ex- 
tend to  all  persons  whatever,  and  was  not  confined  to  persons 
engaged  in.  the  trade  of  cutting  leather :  and  there  Lord  Mans^ 
Jidd  observed,  <^  This  would  not  have  remedied  the  evil,  or  an- 
<*  swered  the  end  of  the  act :  for  the  evil  is  just  the  same  if  any 
<*  other  persons  commit  this  offence."     So  here,  unless  all  per- 
sons are  prohibited  publishing  these  proposals,  the  end  of  the 
act  will  not  be  answered,  since  the  mischief  to  the  public  will  be 
the  same,  whether  the  schemes  be  published  by  the  proposer 
himself,  or  by  any  other  person.    Another  instance  is  the  S  Geo. 
I.e.  IS.  in  Kiwiber^  qui  tam^  v.  Bktnchard  (6). 

Canstef  for  the  defendant,  first  attempted  to  shew,  that  the 
prc^>06alB  themselves  were  not  prohibited  by  the  act :  but,  on 
adverting  to  them,  the  Court  were  clearly  of  a  different  opinion, . 
as  the  purchasers  of  tickets  were  not  entitled  to  all  the  prizes  in 
the  lottery,  but  only  to  such  as  were  above  20/.  He  then  ob- 
served, that  though  the  Court  would,  on  the  one  hand,  take  care 
that  this  act  of  parliament  was  not  evaded,  they  would  not,  on . 
the  other  hand,  extend  the  provisions  of  a  penal  statute  beyond 
the  words  and  fair  import  of  it.  Then,  considered  in  that  view 
the  defendant  has  not  incurred  any  penalty  under  this  act ;  for 
as  it  is  stated  in  the  case  that  he  had  no  interest  whatever  in  the 
proposals,  he  did  not  publish  them^^  any  of  the  purposes  afore^ 
SfUdi  which  words  are  of  the  very  essence  of  the  crime.  The 
plaintiff's  argument  is  founded  on  a  supposition  that  the  pro- 
hibition to  publish  these  proposals  is  contained  in  a  separate  and 
independent  clause  in  the  act ;  and  that,  as  it  restrains  all  per«^ 
sons  whatever,  it  necessarily  includes  in  it  persons  of  the  defend- 
ants description.  But  it  is  to  be  recollected  that  it  is  a  conti- 
nuation of  the  section,  which  declares  that  no  person  shall  sell 
any  chance,  &c.  or  publish  any  proposal  for  die  purpose^  ufore- 
IHud,  under  a  penalty :  the  Legislature  therefore  seem  to  have 
confined  the  offence  to  persons  engaged  and  interested  in  thes^ 
illegal  schemes.  With  regard  to  the  difficulty  of  jEinding  the  ^ 
principal  offenders,  the  lottery-office  keepers,  it  is  answered  by 
saying  That  the  very  advertisement  itself  refers  to  the  houses 

(«)l  J7«rr.497«  (0  5  ^vrr.  Sdoo. 
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1791.      where  these  schemes  are  made:  bii€  eren  if  it  were  hiposrible  Id 
trace  oat  the  real  ofttoders,  that  k  no  reason  wbj  otter  persons, 


^u^  who  are  innocent,  and  who  ha?e  not  ollended  againsl  tins  act  of 
^^  parliament,  dioaM  be  pnnished  for  them.  In  the  cases  cfted 
from  Burrtnfs  Reports^  the  defendants  were  respectiYelj  gmky 
of  the  ofibncet;  and  the  onlj  ofejecCiofi  was^  that  tfaej  were  not 
called  b  J  the  same  description  of  persons  as  those  mentioned  in 
the  several  acts:  bnt  here  the  defendant  m  not  guilty  of  anj  efr 
fence,  since  the  thing  prohibited  to  be  done  is  the  poblidiing 
of  any  illegal  scheme  by  a  person  interested. 

Lord  Kentok,  Ch.  J. — ^This  is  not  the  first  instance  hi  which 
the  Legislature  has  inflicted  a-penahy  on  a  public  printer  Ibr  ad- 
vertising the  thing  prohibited.    For  by  the  2S  Geo.  2.  c.  56.  it 
is  enacted.  That  any  person  publicly  advertising  a  reward,  with 
no  questions  adbed,  for  the  return  of  thingt  stofen  or  fett,  fltcr 
and  any  person  printing  or  publi^ng  such  advertisement,  shaft 
respectively  forfeit  the  sum  of  50f .    On  attentivdy  eonsMermg 
the  act  of  parliament^  on  whidi  the  present  acttoii  i»  bnn^t,  I 
see  no  reason  why  we  shonld  not  give  effect  to  die  genenJ  wordy 
vrhich  prohibit  the  pubUdiing  of  these  ill^al  proposals.    Fkib* 
He  policy  certainly  requires  that  the  deluded  mnkitnde  akooU 
not  be  inadvertently  led  to  places  of  this  kind,  where  tiiey  wre  ao 
grossly  imposed  upon.    It  is  not  a  matter  of  indifference  to  die 
public  that  this  poison  should  be  dfssennnated  throi^  $0  many 
different  channels;  and  if  these  proposab  were  not  eircnlated 
so  industriously,  the  mischief  wonld  not  be  so  extensive  as  it  is. 
Then  it  is  objected,  that  the  words  of  this  act  are  too  genestd  to 
affect  the  printer  of  a  public  newspaper,  who  has  no  inteiest  in 
the  schemes :  bnt,  if  the  Legislature  had  been  anxiout  to  indode 
public  printers,  what  words,  besides  those  whidi  they  have  uaed, 
could  they  have  inserted  Jn  this  act?  They  have  said  ^  if  any  per- 
^  son  shall  publtskf'*  &c  not  ^*  cause  to  be  published  ;**  which 
they  would  have  said,  had  they  intended  only  to  inflict  the  pe^ 
naky  on  the  makers  of  the  schemes.    In  this  case  it  h  expiress- 
ly  stated,  that  the  defendant  publidied  the  proposal  in  question; 
and  there  is  nothing  in  this  act  of  pariiament  to  mduee  Uft  to 
narrow  the  general  construction  of  the  word  *<  pubfish."*  fit  pro* 
secutions^  for  Ubels  the  printer  is  undoubtedly  anslfretable^  if  hit 
print  the  libel,  and  send  it  forth' into  the  worlds  he  h  the  pob 
lisher.     I  think  that  the  Intention  of  the  Legisbiture  ^iras  to  pm 
vent  the  circulation  of  such  advertuiementr  in  any  wqr*  ^ 
that  thisiis  an  offence  as  wdl  vrithin  the*  yw^i^ing  as  the  wofdi 
of  this  act  of  piirliallient 

»   -  ••  BOUA 
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BuixiR,  J.  (aV— There  is  a  great  weight  ia  the  obsenratloa       1791. 
iBade  by  the  plaintiff's  counfldl  on  the  different  worcb  of  the  se^ 


If.'.M 


vent  acts  referred  to.  The  8  Geo.  1  •  c*  2.  shews  the  meaning  fm  um, 
of  the  wcMfd  "  publish;*'  for  by  that  act  the  penalty  is  inflicted  sIEt^ 
on  those  who  '^  print  or  publish,''  or  "  cause  to  be  printed  or 
^<  published."  There  the  Legislature  distinguished  between  tbt 
pubKshingy  and  the  causing  to  be  published ;  between  the  actual 
printer,  and  the  person  interested  in  having  the  advertisement 
pi^Iiflbed.  Now  ^his  act  of  parliament  being  in' pari  materid 
with  the  former,  and  the  same  word  ^'  publish"  being  used  in 
both,  it  is  a  legislative  exposition  of  the  sense  in  which  it  is  to 
be  -understood  in  this  act.  <^  Publishing,"  in  the  former  act  ex- 
tended  to  the  mere  act  of  publication ;  and  so  it  does  in  this. 

OaosE^  J.-*-The  intention  of  the  Legislature  appears  to  have 
been,  not  only  that  chances,  &c.  in  the  lottery  should  not  be 
sold,  but  also  that  the  public  should  not  be  informed  *where  such 
chances^  &e.  could  be  purchased.  And  they  enacted,  that  no 
person  shoold  publish  these  proposals  to  the  world,  that  the  poor 
vA  ignorant  sort  of  people  nught  not  know  where  these  trans- 
actions  were  going  on.  Therefore  I  am  of  opinion  that  the  de* 
fiendant  has  incurred  these  penalties,  both  within  the  meaning 
and  the  word^  of  this  statute. 

Lord  Kenton  then  said  he  wished  to  have  it  understood  that 
the  distribotor  of  hand-bills  to  this  efiect,  would  be  equally  cri*- 
minal  within  the  meaning  of  the  act. 

Per  Curiam^  Postea  to  the  Plaintiff. 


The  King  against  T.  Knight.  Z'^'^Pv 


Nov,  x6tli. 


npHIS  was  an  information  in  the  nature  of  %  quo  wxrraiUQi  To  tqwo  war- 
"*"    calling  on  the  defendant  to  shew  by  what  authority  he  ea^  tionVhc  SSfend- 
oidsed  the  office  of  a  burgess  of  the  borough  of  NemcastU-  Zmhin^^t^ 
imigr^lMMy  Staffin-dshtre :  to  which  he  pleaded,  that  the  bo-  the  office  of  a 

— aF>a/  ^  r^  i^u*.  burgew  under « 

roogh  of  Nenxastle-under'-Lyme  is  an  ancient  boroogn ;  tnat  ^^^^m  for  the 

coimnon  coun- 
cil to  admit,  ad 
MkUmt^  anj  pcnoa  of  the  age  of  twenty-oac,  whom  thqr  choae ;  the  pawecotor,  aftar  i»ying  Uiat  amom, 
Jtplied  that  oo  person  was  entitled  to  be  admitted  but  in  right  of  servitude,  and  tha(  the  defendant  had  not 
teiTed  a  wtwtft  ymf  appremiceahip;  itjoinder  stating  the  special  circurastancea  under  which  he  had  aenred. 
Os  a  demurrer  to  this  rejoinder,  because  a  departure  from  the  plea,  the  Court  held  the  repUcttwn  itaett  t» 
V  bad,  ai  imBUterial  to  the  title  ia  the  plea,  and  gave  judgment  for  the  defendant. 

Ee2  ^^ 
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1791.       the  burgesses  of  the  said  borough  were  a  corporation  by  prescript 

—**    tion  under  various  names  of  incorporation,  and  from  the  thne  of 

4^mhji  granting  an  acceptance  of  the  letters  patent  hereinafter  men- 
KNiaHT.  ^ioned,  have  been  and  still  are,  a  body  corporate,  by  die  name  of 
the  mayor,  bailifis,  and  burgesses  of  the  said  borough ;  and  that 
during  all  that  time  there  has  been  an  indefinite  number  of  bur- 
gesses. That  Queen  Elizabeth^  by  her  letters  patent,  dated  Miy 
18th,  in  the  S2d  year  of  her  reign,  reciting  amongst  other  things, 
that  the  burgesses  of  Newcastle  were  a  corporation  by  prescrip* 
tion,  and  had  immemorially  enjoyed  certain  jurisdiction^  firan* 
chises,  &c.  constituted  and  granted  (amcmg  other  things)  that 
her  borough  of  Newcastle  should  be  a  free  borough,  and  that  the 
burgesses  of  the  said  borough  should  from  thencefiwth  be  one 
body  corporate  and  politic,  by  the  name  of  The  mayor,  bfuUffi, 
and  burgesses,  of  the  borough  of  NewcasUe'Under^L^wie :  and 
she  thereby  further  granted,  that  there  should  be  for  ever  there* 
after  one  mayor  and  two  bailifis  of  the  borough;  that  there 
should  be  within  the  borough  twenty^four  men  rf  the  more  disereei 
and  better  sort  of  people  of  the  said  borough^  who  shoidd  be  aiding 
and  assisting  the  mayor  and  bailiffs  for  the  time  beings  m  aU 
causes  and  cowems  torching  the  said  borough,  and  who  shoidd  be 
and  be  called  the  Capital  Burgesses  of  the  borough,  and,  with  the 
mayor  and  bailiffs  of  the  said  borough,  should  be  the  common 
council  of  the  borough  for  making  and  ordaining  firom  lime  to 
time  by  themselves,  or  the  greater  part  of  them,  fte.  together 
with  the  mayor  and  bailifis  for  the  time  beings  all  statutes,  acts, 
and  ordinances  touching  and  concerning  the  public  good,  go- 
vernment, and  advantage  of  the  borough,  &c  That  Queen 
Elizabeth  further  granted,  that  the  mayor,  bailifis,  and  capital 
burgesses,  being  the  common  council  of  the  said  iwroogfa, 
should  have  power,  &c.  to  make  such  laws,  institutioosi,  &c. 
should  appear  good,  necessary,  &c.  for  the  good  order  and 
vemmeht  of  the  mayor,  bailifis,  and  capital  burgesses,  and  alTL 
other  the  burgesses  and  inhabitants  of  the  said  borough  for  th^ 
time  being;  and  also  for  the  shewing  in  what  manner  and 
der  the  said  mayor,  bailifi^  and  capital  burgesses,  and  all 
singular  other  the  ministers,  officers,  burgesses,  artificen^h 
habitants,  and  residents,  of  the  borough,  ^ould  hold, 
and  conduct  themselves  in  their  offices,  fonctions  and  emftoy* 
ments,  trades,  and  businesses,  within  the  said  borough.  Tb^ 
Queen  Elizabeth  by  that  charter  nominated  the  first,  Moaj^t 
^njiifh,  and  twenty-four  capital  burgesses;  and  fiuther  giaiitA' 
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fhtX  the  may  car f  bailiflfe,   and  capital  burgesses,  should  have       1791. 

power,  &€.  to  make  laws,  &c.  for  the  direction  and  declara-    ' 

tton  in  what  manner,  place,  order,  and  course,  the  mayor,  bai-        agaim^^ 
Jifi,  capital  burgesses,  and  also  all  other  the  officers  of  the  said      ^^'^obt. 
borough  should  thereafter  be  chosen,  nominated,  and  preferred 
Co  the  places  or  offices  of  mayor,  bailifK,  capital  burgesses,  and 
other  offices,  &c  and  by  what  and  whose  suffrages  and  voices, 
and   for  the  appointing    and    determining    how    many,    and 
which,  and  who,  of  the  burgesses  of  the  said  borough  should 
for  ever  thereafter  have  affirmative  or  negative  voices  in  the 
nomination,  election,  or  appointment,  of  the  said  mayor,  bai- 
li£&,  capital  burgesses,  and  other  officers,  of  the  said  borough, 
AS  often  as  tliose  offices  should  be  vacant;  and  also  for  the 
shewing  with  what  and  which  ceremonies  and  solemnities  they 
should  enter  upon  and  take  their  several  offices.     The  plea  then 
stated  that  that  charter  was  duly  accepted,  &c ;  that  the  persons 
therein  named  took  upon  themselves  the  several  offices,  &c.; 
and  that  since  that  Ume  there  have  been  one  mayor,  two  bailiff, 
and  twenty-four  capital  burgesses,  of  the  said  borough.     It  then 
stated  this  custom :  *<  That  the  mayor  and  burgesses  of  the  said 
**  boroughj  in  common  council  assembled^  or  the  major  part  of 
**  them,  under  their  various  names  of  incorporation^  from  time 
'*  immemorial  until  the  granting  and  acceptance  of  the  said 
*^  letters  patent,  and  the  mayor ^  bailiffs^  and  capital  burgesses j 
**  in  common  council  assembled^  or  the  major  part  of  them,  since 
^^  the  granting  and  acceptance  of  the  said  letters  patent,  have 
**  used  and  been  accustomed  to  admit  and  swear;  and  the  said 
^<  mayor  and  burgesses  in  common  council  assemblc({,  or  the 
^'  major  part  of  them,  under  their  various  names  of  incbrpora- 
^'  tion,  during  all  that  time  untQ  the  granting  and  acceptance 
'^^  of  the  said  letters  patent,  of  right  ought  to  have  admitted  and 
<<  sworn^  and  the  said  mayor,  bailiffs,  and  capital  burgesses  in 
^  conmion  council  assembled,  or  the  major  part  of  them,  since 
^  the  granting  and  acceptance  of  tiie  said  letters  patent,  hitherto 
*<  of  right  ought  to  have  admitted  and  sworn,  and  the  said  may- 
*<  or,  bailifisi  and  capital  burgesses  in  common  council  assem- 
^<  bled,  or  the  major  part  of  them,  still  of  right  ought  to  admit 
'^  and  swear  as  a  burgess  or  burgesses  of  the  said  borough,  such 
•*  person  or  persons,  having  attained  the  age  of  twenty-one 
*^  years,  as  the  said  mayor  and  burgesses  in  common  council  as- 
.^  sembled,  or  the  major  part  of  them,  before  the  granting  and 
.^  acceptance  of  the  said  letters  patent^  and  since  the  granting 
^  and  acceptance  of  the  same,  such  person  or  persons,  having 

<<  attained 


\ 
I 


Mt  CASES  tN  MICHAELMAS  TEKM, 

1791.       ^  attained  the  age  of  twenty-one  yean^  as  die  aaid  mayor, 

-  «  bailiffs,  and  capital  burgesBes  in  common  council  assembled^ 

^igsima       "  or  the  major  part  of  them,  hare  thought,  or  may  think,  proper 

KwitoHT.      u  at  their  discretion,  to  wit,  at,  &c. ;  on,  &c ;  and  that  efery  pcr- 

<<  son  so  admitted  and  sworn  a  burgess  of  the  said  borou^  from 

^  the  time  of  his  bang  so  admitted  and  sworn,  hath  always  fixmi 

^<  time  whereof,  &c.  used  and  exercised  the  said  office^'*  Sec 

The  defendant  then  deduced  a  title  under  th»  custom. 

The  replication  first  denied  the  defendant's  admissioO)  as 
stated  in  his  plea ;  and  also  the  custom  under  which  he  claimed; 
and  then  stated  a  custom  that  persons  duly  qualified  aooording 
to  the  custom  of  the  borough,  have  been  admitted  and  vwam 
burgesses  by  right  of  servitude ;  and  that  no  person  hadi  heeatk 
or  ought  to  be  admitted,  imless  he  hath  aerred  an  flpprenlice» 
ship  for  seven  years  under  a  legid  indenture  to  lome  person  re- 
siding in  the  borough.  It  then  stated  another  custom,  that  every 
^<  person  admitted  and  sworn  a  burgess,  hadi  been  admitted  and 
^*  sworn  according  to  the  right  and  title  by  which  he  hath  claimed 
^  to  be  admitted  to  such  office,  and  not  otkerwise/*    It  then 
averred  that  the  defendant  claimed  to  be  admitted  in  ri^t  of 
servitude,  and  was  admitted  in  that  right,  not  having  served  an 
apprenticeship  for  seven  years  to  any  persons  residing  in  the 
borough ;  traversing  that  the  defoidant  was  admitted  aa  a  per- 
son whom  the  mayor,  bailiffs,  and  burgesses,  thought  proper  in 
their  discretion  to  admit     Another  repiioation,  after  stating 
these  two  customs^  averred  that  the  defendant  dauned  to  be 
admitted  in  right  of  servitude,  and  was  accordingly  admitted, 
not  having  served  an  apprenticeriiip  for  seven  y^ears  under  a  le-     - 
gal  indenture  to  any  person  residing  in  the  borough;  wherefors    "- 
his  admission  was  wholly  void. 

The  defendant,  in  his  rejoinder,  after  joining  iasne  on  die  two  ^ 
first  issues  tendered  by  the  replication,  tod^  issue  on  the  traverse  '^ 
of  his  having  been  admitted  by  the  mayor,  &c  as  a  person  ^tf 
whom  the  mayor,  &c.  in  their  discretion,  &c.  {ay  He 
after  protesting  against  both  the  customs  alleged  in  tfie 
tion,  and  protesting  also  that  he  was  not  admitted  in  right 
servitude,  rgoined,  that  before  his  admission,  being 
age  of  twenty-one  years,  to  wit  of  the  age  of  fifteen  years, 
was  by  an  indenture  of  apprenticeship,  dated  8th  FAntmy  177t^ 
duly  executed  by  one  William  Carr  as  churchwarden  a£ 
castle^  and  Jl  Smithy  overseer,  &c.  wiUi  the  assent  of  tspo 
of  the  borough,  put  and  placed  as  a  poor  child  of  dwt 

(«)  At  the  trial  the  defbodant  otouiRd  «  fcrdict  on 
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to  T*  Welch  of  that  bopougfa,  as  an  apprentiee,  till  the  defendant  }y^}^ 
fthould  attain  the  age  cf  tweaty-three  years;  that  he  duly  served 
nnder  that  indenture  within  the  borough  till  the  3d  of  Afril^  j^aimtt 
1778;  that  before  hit  appreBtiGeship  eaqpiredt  to  wit»  on  Sd 
April  1778,  he  absented  himself  from  the  service  of  Welch,  and 
<xmtinued  absent  until  the  expiration  of  his  apprenticeship* 
That  within  seven  years  neact  after  the  end  of  the  term  for  whioh 
lie  was  boaad,  to  wit,  on  Sefiemier  ISth^  178S|  the  defendant 
jneturaed  into  Wel(A*s  service^  #i»d  duly  served  him  as  an  ap» 
yientice  within  the  boroi^g£i»  fcr  so  long  a  time  as  he  had  al>- 
•Mtad  hiaradf,  according  to  ibe  statute  («),  &c^  and  that  the 
^kfiHsdant  had  oot  made  satisfaction  to  Welck  br  the  loss  whi^h 
Ik  had  switaiiied  by  the  defendant's  absence  from  his  service; 

To  diis  diere  was  a  special  demurrer^  because  die  rejoinder 
did  not  fiutify  die  matter  by  the  defendant  pleaded  in  bar,  but 
attsgad  new  matter  contrary  to  the  plea,  and  was  a  departure 
AatBtam;  that  the  defendant  did  not  by  his  r^oinder  set  forth 
any  castmn  or  any  other  title  by  or  under  which  any  person 
faaviag  aerrod  an  apprenticeship,  is  entitled  to  be  admitted  into 
tfaecttoe  of  a  burgess;  that  it  does  aot  appear  by  the  rejoinder 
ihat  the  defendant  at  any  time  served  an  apprenticeship  fo,r 
aeven  years  nnder  a  legal  indenture^  to  any  person  residing  in 
the  borough,  &c« 

Topping,  in  support  of  the  demurrer,  argued  that  the  rejoinder 
coold  not  be  sustained,  because  it  introduced  natter  repugnant 
to  the  matter  contained  in  the  plea.  In  the  latter,  the  defend- 
ant rested  his  title  on  a  custom  for  the  corporation  to  admit  ad 
iSriium  as  many  as  they  pleased ;  and  in  the  r^oinder  he  i«lied 
cm  a  title  in  right  of  servitude.  The  title  set  up  by  the  plea  is 
ca^iressly  negatived  by  the  replication,  for  that  alleges  a  custom 
dut  no  person  ought  to  be  i^dmitted,  unless  he  had  served  an 
af^prentioeship  for  seven  years;  that  persons  are  admitted  ac- 
cording to  the  right  in  which  they  claim,  ^^  and  not  otherwise;'' 
and  that  the  defendant  daimed  to  be  admitted  in  right  of  ser- 
litude.  The  defendaat  therefore  might  have  rained  conaist- 
endy  with  the  title  set  up  in  the  plea,  by  traversing  that  he  was 
admitted  as  stated  in  the  replication.  In  a  qw  warratUo  infor- 
snation  it  is  incumbent  on  a  defendant  to  maloe  out  a  complete 
dde;  and,  if  having  two  separate  titles,  he  ^lect  to  rest  his  de- 
fence oa  one,  in  which  he  Sdls,  there  muiit  be  judgment  of  ous- 
ter i^gaioat  him;  tlM;)^gh,  had  he  relied  on  die  odiei^  ha  would 
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^91.       have  succeeded.    Rex  v.  Jjcigh^  4  Burr.  2148.     Here  the  de- 

lYitfiinQ     fendant  at  first  elected  to  rest  his  whole  title  on  the  general 

mMj«       custom  stated  in  his  plea ;  and,  as  he  chose  to  abandon  that  in 

his  rejoinder,  and  rely  upcm  another  title,  there  must  be  jiidg> 

ment  against  him. 

Lord  Kenton,  Ch.  J.  (stepping  Leicester  on  the  other  tide)— » 
^e  defendant  is  called  upon  by  this  information  to  shew  by 
what  title  he  exercises  the  franchise  of  a  freeman  of  NewcasUe^ 
The  defendant  alleged  in  his  plea  a  custom  in  the  corporatioii 
to  confer  the  freedom  of  the  borough  on  any  persons  of  the 
age  of  twenty-one  od  libitum^  and  that  they  had  confimred  that 
title  upon  him;  both  these  propositions  were  denied  by  the  re* 
plication ;  issues  were  taken  upon  them,  and  both  were  found 
in  favour  of  the  defendant.    It  therefore  appears  upon  the  record 
that  he  has  a  title  to  this  franchise.    It  is  tme^  indeed,  that 
another  title,  totally  irrelevant  to  this  questioui  has  crept  into 
the  record :  but  the  replication  which  introduces  this  foreign 
matter  cannot  be  supported;  and  perhaps  the  rejoinder  is  as 
bad:  but  the  defendant  was  led  astray  by  the  mispleading  in 
the  replication.     If  indeed  it  had  appeared  upon  the  whole  fe» 
cord  that  the  defendant  had  no  title,  there  must  have  beesi 
judgment  of  ouster  against  him ;  but  it  does  appear  on  tUs 
record  that  he  has  a  good  title,  and  therefore  be  is  entitled  to 
judgment 

AsHHURST,  J. — The  custom  stated  in  the  plea  being  general, 
to  admit  every  person  of  the  age  of  twenty-one^  whom  die  cor- 
poration chose,  without  any  restriction,  the  other  custom  set  up 
in  the  replication  is  immaterial,  and  does  not  go  to  decide  upon 
the  title  on  which  the  defendant  relied. 

BuLLER,  J. — The  question  before  us  is  not  so  much  Whether 
the  rejoinder  be  bad  ?  as  Whether  the  replication,  to  which  the 
rejoinder  is  an  answer,  can  be  supported?  and  I  think  it  cannot. 
The  defendant  in  his  plea  rested  his  title  on  a  custom  in  the 
corporation  to  admit  any  person  at  will:  now  if  that  custom,  as 
alleged,  be  true  in  fact,  it  is  perfectly  immaterial  whether  any 
person  may  be  admitted  in  right  of  servitude.     Thus  much  is 
sufficient  for  the  decision  of  this  case.     But  I  wish  that  the 
gentlemen  of  the  bar,  who  draw  the  pleadings  in  cases  of  this 
kind,  would  attend  in  future  to  the  mode  of  replying  on  the 
■  part  of  the  Crown*    A  prosecutor  in  a  quo  warranto  information 
is  allowed  to  rt ply  speciaHy,  and  to  put  as  many  matters  in 
issue  as  he  pleases;  but  the  new  matter,  introduced  in  the  re- 
plication, ought  to  be  consistent  with  the  matter  contained  m 

Urn 
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the  plea.    If,  for  instance,  a  defendant  set  up  a  bad  title  un-       179U 
deran  old  charter,  when  in  fact  a  new  charter  has  been  grant- 


ed, altering  the  old  mode  of  election,  the  Crown  may  intro-       t^t^d  ^ 

dace  the  new  charter  in  the  replication,  because  it  is  consist-      Kmi«bt. 

entwith  the  matter  contained  in  the  plea;  but  there  is  some- 

diing  to  be  superadded  to  that  matter;  but  in  this  case  the 

new  matter  alleged  in  the  replication  is  not  consistent  with  the 

defendant's  plea ;  and  if  the  plea  be  true,  that  which  is  stated 

in  the  replication  is  totally  immaterial ;  and  this  practice,  which 

k  an  abuse  of  the  privileges  of  the  Crown,  ought  to  be  checked; 

since,  if  permitted,  it  would  be  productive  of  great  oppression 

to  the  subject. 

Judgment  for  the  defendant. 
Bamer  then  moved  to  enter  up  judgment  for  the  Crown,  not-  T^  deftndant 
withstanding  the  issues  were  found  for  the  defendant,  because  r««/«iiifonna- 
the  custom,  on  which  the  defendant  relied  in  his  plea,  could  not  ^^  uoder  a 
be  supported  in  point  of  law.     Cause  was  afterwards  la)  shewn  *®"  ^  *!,*5f 

HkSV OP  slid  Dili''" 

against  this  rule  by  gesict  of  i/.  in 

Adair^  Serjt.  Bearcroft^  Erskine^   Wood,  Leicester,  and  Bro^  ShiwcmwSu' 

derici, — The  objection  is.  That  the  right  of  admission  exercised  ^'P^  **^  ^ 

''  nous  names  of 

since  the  charter  is  so  essentially  different  from  that  exercised  incorporatioo 
before,  that  it  cannot  be  considered  as  a  continuation  of  an  im-  memorial  tin 
memorial  usage;  but  a  prescription  may  continue  in  the  same  ^^[^^t^ 
body,  though  the  individuals  composing  that  body  be  not  the  ^y  quc<^n  '^««- 
aame;  and  that  is  the  substance  of  this  custom.    In  LuttreFs  the  mayor,  bai- 
case  (6)  it  is  said,  "  If  a  corporation  have  franchises  or  pri-  ^^^^^^ 
•*  vil^es  by  grant  or  prescription,  and  afterwards  they  are  in-  common  coun- 

cu  assemDleo 

^<  corporated   by  another   name,   as  where  they  were  bailiffs  since  that  time** 
^<  and  burgesses  before,  now  they  are  mayor  and  commonalty;  j!J,wo  ofS7 
^*  or  prior  and  convent  before,  and  afterwards  they  are  trans-  ^«of»«»whom 

'    ^  ^  ''  they  chose;  af« 

^*  lated  into  a  dean  and  chapter ;  although  in  these  cases  the  tcr  verdict  for 
^*  quality  and  name  of  their  corporation  are  altered  and  changed,  ^ttabiishing 
•<  yet  the  new  body  will  enjoy  all  the  franchises,  &c.  which  J^^ cwrtlwW 
**  the  old  corporation   had  either  by  grant  or  prescription."  it  well  pleaded, 
•So  in  Bro.  Abr.  "  Prescription,"  pL  70.     "  If  a  prior  be  made  ihem  to  have 
*«  an  abbot,  in  pleading  a  prescription  he  must  say,  that  the  Jj^eJ^yth"' 
**  prior  and  his  predece«>sors,  from  time  whereof,  &c.  till  he  same  body  ss. 

,  ,  the  common 

^^  was  professed  an  abbot,  and  that  since  that  time  the  abbot  council,  diough 
"^*  and  his  successors  have  been   seised,''  &c     The  alteration  Slferror^rsons 
therefore  of  the  name  or  quality  of  the  body  does  not  destroy  atdifcent 
^he  prescription.     Then  the  only  question  here  is,   Whether 


times. 
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this 
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1791.       this  is  Dot  a  continuation  of  the  same  body,  ^^the  commioa 

— "  council;'^   and  that  it  is  so  appears  from  the  language  in 

^ahui  which  the  custom  is  pleaded.  It  is  stated,  that  the  major 
^'^^*  and  burgesses,  in  common  council  assembledj  from  time  imme»o- 
rial  till  the  granting  of  the  charter,  and  the  mayor,  *>^tiffiy 
and  capital  burgesses,  in  common  council  assembled^  have  since 
that  time  admitted,  &c.  By  this  it  appears  that  the  right  ^ 
admitting  freemen  has  always  existed  in  the  common  coaneilf 
of  whatever  description  of  persons  that  body  was  compoae^t 
and  not  in  the  body  at  large;  the  only  difference  beings  that 
prior  to  the  charter  the  common  council  consisted  of  the  majror 
and  burgesses,  and  since  that  time  of  the  mayor,  bailifi%  and 
capital  burgesses.  It  is  also  to  be  remembered,  tl^it  this  is  a 
motion  after  verdict;  and  the  finding  of  the  jury  coidd  not  be 
true^  if  that  were  otherwise;  Sor  by  their  verdict  they  have  in 
aubstance  found,  that  the  mayor  and"burgesses  constitated  the 
common  council  of  the  borough  before  the  charter,  and  diat 
such  common  council  had  immemorially  admitted  freemen. 
The  words  **  in  common  council  assembled,"  are  so  descripdve 
of  the  body  thus  assembled,  that  a  meeting  of  the  mayor» 
baiUffi,  and  buigesses  (who,  it  is  admitted,  compose  die  oom« 
jBcn  council  undar  the  charter)  is  styled  a  meeting  ^  of  the 
'^  mayor,  bailiffi,  and  burgesses,  in  common  council  tfSsen&M." 
Then  similar  words  used  in  the  same  custom  ought  lo  receive  a 
similar  construcdon.  In  Haddock's  case  (a)  it  wm  ssid^  '*  If  a  .^ 
^  corponuion,  that  hath  beai  by  prescription,  accept  a  new  ^^ 
'*  charter,  wherein  some  alteration  is  of  their  aame^  and  like*  — 
^  wise  of  the  method  in  the  governing  part,  yet  dieir  poi 
'*  to  remove^  and  other  franchises  which  they  had  beftir^ 
'^  continue," — then  in  this  case  the  power  to  admi^  whkb 
vested  in  the  common  council  prior  to  the  charter, 
the  common  council  under  the  charter,  notwit 
addition  has  been  made  to  that  body,  and  notwithstanding 
method  in  the  governing  part  of  the  corporatioB  was  akend  b^'- 
the  charter. 

JBover,  Xane,  Mafdcjf^  and  Topping  in  support  q£ 
xale. — It  is  not  contended  that  the  ancient  cwtomiriiicii 
isted  prior  to  the  charter  Im  destroyed,  but  it  still 
dmse  who  formerly  eiyoyed  it;  for  it  was  not  vested  fay 
charter  in  the  oomaon  council,  which  is  a  separate  bodi^JI 
created  by  the  charts  for  paiticular  puiposes  atifi  simI  bt8a*wr 
the  charter  the  right  of  admission  was  in  the  whde  oorpoir^ 

tioit 
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tion.    The  conclusion  drawn  by  the  counfid  on  the  other  side,       1V91. 
that  the  common  council  under  the  charter  are  invested  with  ail  ■■ 

the  powers  lodged  in  the  common  council  before,  and  that  the       t^mktti 
right  of  admitting  freemen  was  lodged  in  the  comnKm  comidl 
iDdTorei  is  neither  warranted  by  the  reason  of  tbe  thing,  nor  by 
the  terms  in  which  the  custom  is  pleaded.    The  whole  argu- 
ment is  fallacious;  and  the  fiiUacy  consists  in  the  ambiguous 
use  of  the  words  <^  in  common  council  assembied,*^    Hie  com- 
mon c^ooncil  is  a  select  body  introduced  into  the  corporation  for 
the  first  time  by  the  charter  of  EUzabeth^  created  only  for  par- 
ticnlar  purposes,  and  invested  only  witli  special  powers.     Mb 
iocli  body  existed  in  this  corporation  before  that  time;  and 
die  meaning  of  the  phrase,  ^<  The  mayor  and  bnrgesaes  in  corn- 
er mon  coandl  assembled,''  is  ^  a  meeting  of  the  wliole  oorpo* 
^  ration  in  common  hall  assembled.**    It  is  merely  a  descrip- 
tion of  the  meeting ;  and  is  eqniyalent  to  ^  assembly/*    Sir 
Bobetf  Sttayevy  in  his  argument  {a)  of  the  London  fuo  isar- 
rwUo  case^  defines  with  great  accuracy  the  meaning  of  those 
terms.    ^  Upon  the  erection  of  all  corporations,  the  pcfwet  of 
<*  assembling,  deliberating,  and  determining,  ibr   the  corpo* 
^  ration,  is  either  entrusted  with  a  few  particular  members, 
<<  whose  continuance  in  that  trust  is  directed  by  d^  several 
^^tharters^  or  with  the  whole  body;  and  that  either  expressly, 
^  in  plain  words,  or  by  implication  of  law,  when  the  charters 
<<  are  altogether  silent  therein ;  the  law  in  such  case  lodgeth 
^  the  power  of  assembling,  debating,    and    determining,  fbr 
^  the  corporation,  in  all  the  members;  and  the  ^whoh  jointtf 
^  assembled^  or  so  many  of  them  as  upon  notice  shall  appear, 
^constitute   the  common  council;    and  such    assembly  is  net 
^  styled  the  common  council,  from  being  retained  and  giving 
^  voansel,  but  they  are  so  called  from  their  joint  assembling 
^  and  consulting  for  themselves,  who  constitute  the  body  po- 
•*  litic."     No  such  body  as  **  a  common  council**  n  known  by 
the  common  law ;  it  must  be  created  by  chaner^  or  exist  by 
prescription,  which  presupposes  a  charier;  and,   it  not  being 
stated  on  this  record  that  there  existed  such  a  body  in  the  old 
corporation,   the   Court  cannot  presume  it  from  the  fermal 
words  <^  the  general  meeting  of  the  whole  corporation  ^.m  com- 
^niOB  council  assembled;"  but,  even  if  ^this  were  donbtfiil  on 
the  moTi&  **in  ccmimon  council  assembled,*'  takra  by  them, 
selves,  all  4ottbt  is  removed  by  the  words  which  immediaitely  fol- 
iaw  and  are  comiected  with  them,  HMtnAy^  ^  under  their  <nffioiis' 

(a)  Bft  3S  «f  fail  Miumeflt. 
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1T91.       *' mines  of  incorporation."    This  of  necessity  means  a  meet- 
ing of  the  bodj  at  Iarge»  and  cannot  be  taken  to  mean,  a  se- 
lect body,  since  it  is  not  pretended  that  there  ever  was  a  sub- 
incorporation  of  any  particular  part  of  this  corporation.    The 
words  '^  under  their  various  names  of  incorporation,**  refer  to 
<<  in  common  council  assembled,"   and  these  latter  **  to  the 
^*  mayor  and  burgesses.''    The  whole  is  descriptive  of  one  body 
auembled  togeiher^  under  whatever  name^  by  which  it  may  have 
been  called  at  any  time:  if  therefore  the  words  ^*in  ccNomon 
*'  council  assembled,''  mean  that  the  mayor  and  burgesses  were 
assembled  a$  a  common  council  the  latter  words,  **  under  their 
"  various  names  of  incorporation/'  must  also  mean  that  Aat 
common  council  was  incorporated  and  had  various  names;  bat 
the  plea  states  that  the  corporation  were  a  corporaticm  by  pre- 
scription under  various  names  of  incorporation^  to  whidi  only 
those  words  in  the  custom  can  apply.     If  then  the  right  of  ad- 
mitting freemen  were  once  vested  in  the  body  at  larger  as  H  j^ 
stated  in  the  plea,  it  must  still  continue  in  them,  unlesa  it  were 
given  by  the  charter  to  the  select  body;  and  the  defokbuit  not 
having  stated  in  his  plea  that  the  charter  vested  this  right  in 
the  select  body,  it  must  now  be  taken  that  such  is  not  the  fiict ; 
since  if  the  Court  were  to  presume  it,  they  must  also  infer  that 
that  right  was  taken    away  from   the  body    at    laige;    but 
upon  this  record  every  franchise  which  the  whole  body  had  be- 
fore the  charter,  must  be  taken  to  remain  in  them  now,  except 
those  which  were  transferred  by  the  charter  to  the  select  body. 
Now  all  the  powers  which  the  charter  intended  to  transfer  to 
the  newly^reated  common  council,  are  particularly  expressed 
in  the  charter;  but  the  right  of  admitting  freemen  is  not  one  of 
them.    The  power  given  to  the  common  council  rf  making 
bye  laws  for  regulating  the  conduct  of  all  the  oflBcers  of  the 
corporation,  only  attaches  on  them  when  they  are  elected;  and 
the  power  to  make  laws,    declaring  the  manner  in  which  all 
elections  in  the  corporation  should  be  made,  does  not  of  itself 
give  them  the  absolute  and  exclusive  right  of  admitting  and 
swearing  in.    In  R.  v.  Spencer  (a)  where  the  common  council 
of  Maidstone  had  made  a  bye-law,  narrowing  the  number  of  the 
persons  eligible.   Lord  Man^ld  ^id,  <*  Where  the  power  of 
^^  making  bye-laws  is  by  the  charter  given  to  a  select  body,  they 
'^  do  not  represent  the  whole  community,  and  therefore  cannot 
«  assume  to  themselves  what  belongs  to  the  body  at  huge.**    If 
therefore  the  common  council  of  NewcasUe  had  immediately, 

(«)  3  i^w.  1837. 
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after  the  charter,  made  a  bye-law  confining  the  right  of  .ad-       1791. 
mission  to  their  own  body»  it  would  have  been  void:  but  even    "Z"~I      " 
if  such  a  bye-law  could  have  been  supported,  it  is  sufficient  here      _agavut 
to  say,  that  no  such  law  is  pleaded,  and,  that  the  defendant  in 
his  plea  says,  that  that  right  is  derived  to  the  common  council 
under  the  charter.     It  is  also  worthy  observation,  that  if  the 
eommon  council  can  succeed  in  this  attempt  to  wrest  into  their 
own  power  this  particular  privilege,  by  the  same  mode  of  rea- 
soning they  will  extend  their  pretensions  to  every  other  fran- 
chise formerly  enjoyed  by  the  body  at  large,  and  by  them  said 
to  be  exercised  in  common  council  assembled,  which  the  com- 
mon council  may  have  usurped  since  the  charter;  and  their 
very  usurpation  will  be  converted  into  conclusive  evidence  of 
their  legal  right. 

Lord  Kenyon,  Ch.  J. — Many  important  arguments  have 
been  used  on  both  sides;  but,  on  considering  the  whole,  I  am 
of  opinion  that  the  rule  must  be  discharged;  and  I  do  not  think 
that  the  prosecutor  had  any  sanguine  expectations  of  success, 
otherwise  he  would  have  demurred  to  the  defendant's  plea. 
However,  if  on  reconsideration  he  could  discover  any  defect 
m  that  plea,  he  has  a  right  to  take  advantage  of  it  in  this  stage 
of  the  proceedings;  but  it  is  not  to  be  forgotten  that  the  verdict 
has  established  this  as  a  fact,  that  as  far  back  as  can  be  traced, 
both  before  and  since  the  charter  of  Elizabetky  the  admission 
and  swearing  in  (not  the  election)  of  freemen  have  been  in  the 
common  council ;  and  we  are  now  called  upon  to  say,  that  every 
thing  that  has  been  done  since  the  granting  of  the  charter  ha& 
been  improperly  done.  Where  no  common  council  is  establish- 
ed, the  whole  corporation  may  meet  together,  to  consult  about, 
and  to  decide  on,  their  corporate  rights ;  they  may  constitute  a 
corporate  assembly;  but,  in  technical  language,  that  is  not 
called  **  The  common  council,"  nor  are  they  said  to  be  in  ^^  com<^ 
**  mon  council  assembled ;"  but  it  has  been  contended,  that 
those  words  mean  only  the  form  and  description  of  the  meet- 
ing: and  we  are  now  desired  to  say,  that  all  the  meetings  of  the 
mayor  and  burgesses  in  common  council  assembled,  were  meet- 
ings of  the  whole  corporation :  but  it  does  not  necessarily  follow 
that  those  meetings  were  composed  of  the  whole  body  corpo- 
rate; and  we  ought  not  to  conjecture  that  they  were  merely  for 
the  purpose  of  overthrowing  the  proceedings  of  this  corpora- 
tion  for  the  two  last  centuries.  The  whole  argument  seems 
comprized  in  the  compendious  form  in  which  the  defimdant's 
munsel  stated  it  i  **  That  the  ^  right  of  admission,  prior  to  (be 
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1791.  <*charter»  wai  in  the  coBunon  council^  however  conatiluUcJ^ 
^^  and  since  that  time  has  been  in  that  body  as  constituted  hgr 
^  the  charter ;"  and  this  is  established  by  the  findbg  of  tlni 
jory.  At  the  most,  the  words  upon  which  we  are  caUed  npon  to 
OTerthrow  the  usage  smce  the  reign  of  ElmAeth,  are  anbig^^ 
ons ;  and  if  therf  eier  was  a  meeting  belbre  the  charter  aol 
consisting  of  the  whole  body,  there  is  an  end  of  the  qnofUoB* 
The  new  modification  of  the  coquoqh  council  cannot  Biake  aajp 
difference;  because^  aa  the  whole  corporation  accepted  M9 
charter,  they  assented  to  it;  and  by  that  acceptance  the  aame 
powers  which  were  exercised  by  the  old  body  (among  wUdl 
is  that  of  admitting  freemen)  are  now  vested  in  the  new  hodjr. 

AsHHJURST,  J.^^The  jury  haTing  found  that  the  coilom  for 
the  common  council  to  admit  and  swear  in  the  burgesKt  of  this 
corporation  has  uniformly  existed  since  the  charter,  eTeiy  in- 
tendment is  to  be  made  in  favour  of  it ;  and  I  ecmcur  with  waj 
Lord,  in  thinking  that  a  meting  of  the  ^*  mayor  and  bnrgesscs 
^  in  common  conncil  assembled,"  does  not  nrcfssariiy  mean  a 
meeting  of  the  vAck  corporation.  Now  if  it  mppetac  tfiaft  prior 
to  the  charter  of  Elizabeth  there  did  exist  a  body  called  *'  The 
common  oouncil,"  though  differently  constituted  from  the  pt^ 
aent  common  council,  the  defendant  will  be  entitled  to  jiv%^ 
ment;  and  I  think  that  the  interpretation  put  by  the  corpocn- 
tion  on  their  ancient  rights  by  uniform  usage  since  die  charter, 
is  a  strong  proof  that  there  was  such  a  body ;  and  if  k  were 
necessary,  it  must  now  be  presumed,  otherwise  the  finding  of 
the  juiy  could  not  be  right. 

Buixsm,  J.->«-The  case  of  the  King  v.  Spencer  has  no  analogy 
to  the  present*  There  the  question  arose  on  a  bye4aw;  and  it 
was  held  to  be  bad,  because  it  was  made  by  a  sdect  body  of  the 
Gorpcmition,  and  varied  the  mode  of  election  as  directed  by  the 
dbarter;  but  a  new  charter  granted  by  the  Crown,  and  acoeptcd 
by  the  corporation,  falls  under  a  dilfcrent  consideration  firom 
the  case  of  a  bye-law ;  and  therefore  it  is  material  that  the  char- 
ter oi Elizabeth  was  accepted  by  this  corporation;  for  whatever 
might  be  the  original  constitution  of  the  borough,  it  was  in  die 
power  of  the  Crown,  with  the  consent  of  the  existing  body,  to 
alter  the  righu  of  the  corporation  in  any  respect  Now  hone 
the  new  charter  was  granted  to  the  old  body,  the  mayor  and 
burgesses ;  and  whatever  alteration  it  made  in  the  aMporatioiiiy 
they  must  be  bound  by  it,  having  accepted  it ;  the  last  chartir 
is  therefore  the  governing  law  of  the  place;  and  I  think  thit 
fay  that  charter  the  new  common  oouncU  have  die  ponrer  of  ad;: 
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mittiiig  and  swearing  in  freemen;   for  it  expressly  gives  to 
tbem  power  **  to  make  laws  for  the  direction  and  declaration  in 
<*  what  manner,  &g.  ail  the  officers  of  this   corporation  shall 
<<  be  chosen,  &c.  and  by  whose  su£Rrages  and  voices.'*    Besides 
which  there  is  an  usage  for  nearly  two  hundred  years,  consist* 
ent  with  the  charter,  and  which  ought  still  to  prevail,  if  ther* 
be  nothing  on  the  record  to  contradict  it     Now  it  is  stated, 
that  prior  to  the  charter  the  right  of  admission  was  in  the  mayor 
aiui  burgesses  in  common  council  assembled:  bat  the  following 
word%    **  under  their  various  names  kX  incorporation,^   have 
been  relied  on  to  shew  that  these  were  meetings  of  the  whole 
corporation :   but  the  name  of  the  corporation,  cannot  be  ma* 
teriaL      Suppose  the  plea  had. stated  the  custom  in  a  shorter 
mode  than  the  present ;  that  it  had  stated  that  there  had  been 
imnsemcvially  a  body  corporate  and  a  common  council,  and  that 
the  last  body  had  inimemorially  admitted  freemen,  there  could 
have  been  no  objection  to  state  it  in  this  short  way;  and  the 
custom,  as  stated  in  the  present  plea,  is  in  substance  the  same; 
it  only  differs  from  it  in  introducing  the  diff^vnt  names  of  in- 
corporation ;  and  in  stating  who  are  the  persons  composing  the 
coiaraon   council,   it   means   this:    That  the  common   coun* 
dV  however    ccmstituted,    have  immemorially   exercised  this 
r^ht.     There  is  also  great  we^t  in  one  of  the  arguments 
need  by  the  prosecutor's  counsel.   That   <'  a  common  coun- 
'^cil"  is  not  noticed  by  our  law,    because   every    corpora* 
tion  has  not  a  common  council;  but  whether   or  not   there 
be  such  a  body,  and  what  powers  they  have,  must  depend  on 
preecfiption  or  charter;  but  in  this  case  we  must  take  it,  after 
verdict,    that  there  was  such  a  common    council    as    might 
legally  have  the  right  which  it  is  stated  in  the  plea  that  they 
have  idimemorially  exercised;  and  that  right  is  transferred  to 
the  tiew  body  by  the  charter,  which  was  acc^ted  by  the  whole 
OMrpocation. 

Oaoai,  J.  declared  himself  of  the  same  opinion. 

Rule  discharged. 


1791. 


Tb«Kure 
ILMie«t. 


CoBDSN  against  Kendrick.  nZ'ivL 

AN  action  had  been  brought  some  time  .before  by  the  present  An  attorney  u 
.  ®  i»  T  •         not  fcstrimed 

defendant,  as  indorsee  of  a  promissory  note  for  150/.  against  by  any  nilecf 

law  from  giving 
•ridMBt  als  cmvcrwtion  betwmi  lun  lod  kisclKiit  touching  thtjwtice  of  hts  tait  after  a  writ  of  inquiry 
executed  o&ao  interlocutory  ju^gnaent,  tad  a  Goafroaiise  diereupoo;  for  tbe  purpose  of  the  suit  having 
hcen  obtained,  the  comn^umcation  couM  not  be  said  t6  have  been  made  by  way  of  instruction  for  conducting 
kb  cause.    \%  Cgwtf,  9.] 

the 
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1791.       the  present  plaintiff  as  the  maker;  in  which  canse  interlocntoiy 
judgment  had  been  signed,  and  a  writ  of  inquiry  executed; 


KSNDIIICB. 


^^A  Wft  Vltf 

^mtt  after  which  the  cause  was  compromised  by  .Cobder/%  paying 
part,  and  giving  a  warrant  of  attorney  to  confess  judgment  for 
the  residue  of  the  150/*  (a);  and  in  the  interval  between  the 
time  when  the  warrant  of  attorney  was  given  and  the  time  when 
the  money  became  due,  according  to  the  defeasance  thereof 
Kendrick  told  Atten,  who  was  his  attorney  in  that  suit^  that  he 
was  glad  it  was  settled,  for  that  he  had  only  given  102.  in  cash, 
and  his  promissory  note  for  it;  and  that  he  knew  it  was  a  loC- 
lery  transaction.  This  action  was  now  brought  to  recover  bade 
the  money  so  paid,  on  the  ground  of  want  of  consi<knition; 
and  in  proof  that  that  was  known  to  Kendrick  at  the  time  he 
took  the  note.  Allen  was  called  as  a  witness  at  the  trial,  to 
speak  to  the  conversaticm  above-mentioned,  and  he  was  admit- 
ted by  Lord  Kenyan  after  argument  upon  bis  incompetency; 
and  a  verdict  passed  for  the  plaintiff. 

Ltno  now  renewed  his  objection,  and  moved  for  a  new  trial, 
on  the  ground  that  Allen  had  been  improperly  permitted  to  give 
evidence  of  the  conversation  between  him  and  the  defendant, 
his  client;  contending  that  Alien  fell  within  the  mle  of  law 
which  prohibited  an  attorney  from  betraying  the  confidence 
placed  in  him  by  his  client;  which  confidence  lasts  ao  long  as 
any  proceedings  may  be  had  in  the  cause.  Here  the  proceed- 
ings were  not  completely  at  an  end  when  the  conversation  was 
held.  The  party  might  still  have  proceeded  to  juc^ment  ,in 
tha  original  suit ;  and  the  attorney  had  still  his  lien  for  the  courts: 
so  that  the  relation  of  attorney  and  client  in  respect  of  the  par- 
ties to  the  original  suit  was  not  determined  at  the  time  when 
the  communication  was  made.by  Kendrick  to  Alien  and  his  at« 
tomey. 

Per  Curiam. — The  difference  is.  Whether  the  commonica- 
tion  were  made  by  the  client  to  his  attorney  in 
instructions  for  conducting  his  cause,  or  a  mere  giy*ti$ 
The  former  was  not  the  case  here :  on  the  contrary,  the  pmr^ 
pose  in  view  had  been  already  obtained ;  and  what  was  said  by 
the  client  was  in  exultation  to  his  attorney  for  having  befeie 
deceived  him  as  well  as  his  adversary,  and  for  having  obtained 
his  suit  Rule  lefiiaed^ 

(a)  Another  objection  wu  taken  at  the  trial,  that  this  action  was  ia  cftct  to  pal  tbe 
lame  nun  tn  litigatioQ  a  aecood  time  which  had  beea  recovered  ia  the  fiamtt  adiM  hf 
Kndrki  agaiBSt  CtUns  hot  Lord  Ktwyom  orer-roled  k,  on  the  fraaad  dM  ikt  Wtmf 
llad  been  paid  nadcr  a  coiBpcomiae^  and  noc  aadcr  the  jydlpnent  of  a  ^^ 

Cbabuw 


»..  t ,  n  ■ '  ♦  •- 1   w  , 
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Charlton  against  Fletcher.  Tb.ruiay, 

Nov,  i-jxh, 

lUTANLEY  bad  obtained  a  rule  wwi,  for  setting  aside  a  war-  a  wirrant of «. 
rant  of  attorney  to  confess  judgment,  upon  the  ground  ?oro«ytoconfe» 
tbat  it  was  executed  by  the  defendant  when  in  custody,  and  «^ytcd  by  a 
that  no  attorney  was  present  on  the  part  of  the  prisoner  at  the  T^y ""cHmiwl 

time  vrfxt%^  is  good, 

though  he  have 

Baldwin  now  shewed  for  cause,  that  the  defendant,  at  tlie  no  attorney 
time  he  executed  the  warrant  of  attorney,  was  not  in  custody  at 
the  suit  of  the  plaintiff  but  under  criminal  process ;  and  cited 
Hblcombe  v.  JVade  (a),  and  GiUman  v.  Hill  (J),  to  shew  that 
the  rule  was  confined  to  cases  where  the  defendant  was  in  cus- 
tody at  the  suit  of  the  party  to  whom  he  executed  the  warrant 
of  attorney;  for  it  was  made  to  prevent  oppression  by  duress  of 
the  imprisonment  at  the  suit  of  the  party  himself. 

The  Court  were  clearly  of  opinion  that  the  rule  did  not  ex- 
tend to  the  present  case^  and 

Discharged  the  Rule  {c). 

(«)  3  Burr,  1791.  {b)  Cfrtop.  Z41.  ^ 

(«)  Vide  Bir€b  v.  Sbarlaad^nfiXt^  Z  voL  715.  and  Parkinson  v.  Catntt,  3  vol.  616. 


Yea,  Bart,  against  Lethbridge.  nJTI^L 

THIS  was  an  action  on  the  case,   aiminst  the  defenda!ht,  ^'^  *"  ^^^^ 
°  against  the  »he- 

shenff  of  Somersetshire^  for  taking  insufficient  pledges  in  riflr  for  taking 
replevin.     At  the  trial  before  BuUer^  J.  it  appeared  that  the  ["  repi^iS,\h^* 
plaintiff  had  distrained  on  one  Bosers  bis  tenant,  who  replevied,  pia'»«)"ff  cannot 

•  i  .  ,  .  recover  damages 

and  removed  the  proceedings  into  this  Court  by. a  recordari  fa-  beyond  the  value 
cia$  loquelafn;  that  Bogers  having  declared  in  replevin,  the  [^,//r/,375.] 
plaintiff  avowed  for  rent  in  arrear,  84/.  and  afterwards  obtained 
judgment  de  retorno  habendog  and  to  this  writ  the  sheriff  re- 
turned an  eloignment.  It  also  appeared  that  the  pledges  in  re- 
plevin were  insufficient;  and  the  only  question  in  the  cause  was. 
What  should  be  the  amount  of  the  damages  to  be  recovered  in 
this  action  against  the  sheriff?  The  learned  Judge  thought  the 
plaintiff  could  only  recover  61/.  185.  the  value  of  the  distress 
taken;  but  his  counsel  insisting  that  he  was  entitled  to  recover 
against  the  sheriff  the  amount  of  the  damages  and  costs  reco- 
vered against  the  plaintiff  in  replevin,  which  was  142/.  a  verdict 
was  accordingly  taken  for  that  smn,  leave  being  reserved  to  the 
Vol.  IV.  F  f  defendant 
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1791.       defendant  to  move  this  Ck)urt  to  reduce  the  damages  to  61i.  18*. 
"  if  they  should  be  of  opinion  that  the  plaintiff  was  only  entitled 

Yea,  Bart.  , 

aiaimtt  tO  that  SUm. 

Lethbiiooe.       ^  j.y|g  fQj  ^^  purpose  having  been  accordingly  obtained  by 
Gibbsj  it  was  now  opposed  by 

Lafrrenccj  Serjt.  Watson^  Serjt  and  Lens^  who  argued.  That, 
as  this  was  an  action  on  the  case,  where  the  damages  are  in  their 
nature  uncertain,  the  plaintiff  ought  to  recover  so  much  as  he 
bad  suffered  by  the  sheriff's  neglect  in  taking  insnfficieiit 
pledges;  which  they  said  was  as  much  as  the  bail  themselves 
would  have  been  liable  to  under  the  statute  11  Geo.  2»  c.  19« 
s.  23.  Now  by  that  statute  the  sheriff  is  required  to  take  sore- 
ties  in  double  the  value  of  the  goods  distrained,  conditioQed  tar 
prosecuting  the  suit  with  effect  and  without  delay,  and  for  duly 
returning  the  goods  distrained,  in  case  a  return  shall  be  awarded: 
and,  if  the  bond  be  forfeited,  the  Court  where  the  action  is 
brought  may  give  such  relief  to  the  parties  upon  such  bond  as 
may  be  agreeable  to  justice  and  reason.  The  measure  of  da* 
mages  therefore  in  this  case  is  that  which  the  Court  would  have 
awarded  according  to  justice  and  reason,  if  the  bail  themsdves 
had  applied  for  relief  under  this  statute;  and  as  M«t  mij  the 
goods  distrained  were  taken  out  of  the  plaintiff's  handi^  but  as 
he  was  under  the  necessity  of  defending  the  replevin  suit  in  or- 
der to  obtain  judgment  for  the  re-delivery  of  them  to  him,  he 
would  be  entitled  to  the  costs  of  that  suit:  then  the  costs  of 
the  replevin  suit,  added  to  the  rent  in  arrear,  form  the  damage 
which  the  plaintiff  has  sustained  in  consequence  of  the  slieriff's 
neglect  of  duty.  The  Legblature  would  not  have  required  the 
bond  to  be  taken  in  double  the  value  of  the  good^ 
for  any  other  purpose  than  that  of  protecting  the  paffy 
the  distress,  and  of  indemnifying  him  against  all  ewpamt  in 
procuring  a  return  of  the  thing  distrained,  in  case  he  were  jus- 
tified in  distraining ;  and  the  costs  of  the  action  of  rq^eviB  art 
a  necessary  expense  in  procuring  that  return.  In  GFrSson  t. 
BurfieU,  SO  Geo.  3.  in  an  action  of  this  kmd  i^ainst  the  she^ 
riff,  Gotdd,  J.  before  whom  the  action  was  tried,  was 
opinion  that  the  plaintiff  was  entitled  to  recover  the  eosfi  in  the 
replevin  as  well  as  the  rent  in  arrear.  So  too  in  I^rmm  v. 
tison  (a),  which  was  one  of  the  first  actions  of  this  kind 
the  11  Geo.  2.  it  appears  on  inspecting  the  record  that 
amount  of  the  damages  given  against  the  sberifl^  was  the 
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in  arrear,  added  to  the  costs  of  the  replevin;  but  indeed  it       1791. 

miist  be  admitted  that  the  whole  of  that  sum  did  not  exceed  the    • 

ralue  of  the  distress.  In  Richards  v.  Acton  {a\  it  was  taken  ^I/W  * 
for  granted  that  the  sheriff  was  liable,  for  the  damages  and  costs 
recovered  by  the  defendant  in  the  replevin  suit;  and  there  he 
was  compelled  to  make  satisfaction  to  that  amount  by  a  rule  of 
Court.  This  being  an  action  on  the  case,  the  jury  were  not 
restrained  to  give  merely  the  precise  amount  of  the  rent.  Sup- 
pose the  plaintiff  instead  of  bringing  this  action,  had  brought 
detinue  for  the  goods  (which  he  might  have  done,  S  Hen.  6. 
Jo.  15.)  the  jury  might  have  given  damages  for  the  detention 
beyond  the  value  of  the  goods.  So  in  an  action  on  the  case 
against  the  sheriff  for  an  escape,  the  jury  are  not  limited  to  any 
certain  sumi  but  may  give  not  only  the  original  debt,  but  da- 
mages also. 

Lord  S^NTON,  Ch.  J.  (stopping  Booke  Seijt  and  Gibbs  on 
the  other  side.) — In  order  to  see  to  what  amount  the  sheriff  la 
answerable^  it  is  necessary  to  inquire  what  would  have  been  the 
conseqaence  if  he  bad  taken  sufficient  pledges.  Now  the  duty 
of  the  sheriff,  as  prescribed  by  the  act  of  parliament,  is  to  take 
a  bond  for  prosecuting  the  suit,  and  for  a  return  of  the  goods 
distrained,  if  a  return  shall  be  awarded  (i).  Then,  if  he  had 
taken  such  a  bond,  how  would  it  have  been  satisfied  ?  By  re- 
turning the  goods  taken.  Then  the  value  of  those  goods  seems 
to  be  the  tnie  measure  of  damages  to  be  given  in  this  action. 
In  the  case  cited  from  Blackst.  Rep.  the  only  question  was, 
Who  should  be  answerable?  Nothing  is  there  said  respecting 
the  qtuintum  of  damages ;  and  it  must  have  been  by  consent, 
otherwise  the  Court  were  assuming  the  province  of  a  jury. 

A8HBUR8T,  J.  and  BuLLER,  J.  assented. 

Grose,  J.— The  duty  of  the  sheriff  is  accurately  pointed  out 
by  the  stat.  of  Westminster  2.  (c),  which  requires,  "  That  sheriflBi 
<*  shall  not  only  receive  of  the  plaintifis  pledges  for  the  pursu- 
^*  ing  of  the  suit,  before  they  make  deliverance  of  the  distress, 
"  but  also  for  the  return  of  the  beasts,  if  return  awarded; 
"  and  if  any  take  pledges  otherwise,  he  shall  answer  for  the 
«  price  of  the  beasts.*"  And  the  11  Geo.  2.  does  not  enlarge 
the  sheriff's  responsibili^  in  this  respect. 

Rule  absolute  {d). 


^.UMridgi9%H,Sk$kt.^. 
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Friday^ 
Nn.  Z8th. 


Kempland  against  Macauley  and  Another. 


Th  c  \m  A  ^"^^  having  been  obtained,  calling  on  the  defendants  to 
not  set  aside  a  '^^  shew  cause  why  their  execution  for  the  costs  founded  on  a 
cnition  for  the  judgment  of  uousuit  should  not  be  set  aside^  because  it  was  sued 
Srf  wt^r**  out  after  the  plaintiff  had  served  them  with  the  allowance  of  a 
notice  of  a!-      writ  of  error, 

of  error,  bccaose  Erskitie  now  shewed  cause;  and  relied  on  Box  v.  Bennet  (a), 
nn  rSy  be"^  where  this  very  point  was  ruled  by  the  Court  of  Conmion  neas 
^^«  after  consideration,  because  they  said  the  writ  of  error  in  such 

Ibid. '714.  a  case  must  evidently  be  brought  for  the  purpose  of  dday  and 

t  Mad,  66s.] 

*     vexation. 

GarraoDj  contra^  said.  Whatever  might  be  the  practice  of 
that  Court,  this  Court  will  not  presume  that  a  writ  of  error  is 
brought  for  the  purpose  of  delay ;  but,  on  the  contrary,  thejr 
have  always  required  a  declaration  (b)  of  the  par^  suing  out  the 
writ  of  error,  that  such  was  his  object  before  they  have  permit- 
ted the  other  party  to  proceed  in  defiance  of  the  writ  of  error. 
This  rule  has  been  so  strict,  that  they  would  not  attend  to  the 
tacit  acquiescence  of  the  defendant's  attorney,  who  sued  out  the 
writ  of  error,  and  could  not  point  out  any  defect  in  the  pro- 
ceedings (c).  And  indeed  it  would  be  nugatory  to  give  a  right 
to  the  subject,  to  questipn  the  validity  of  a  judgment  upon  a  writ 
of  error,  if  he  could  not  in  the  meantime  avert  the  operation  of 
the  judgment  thus  impeached. 

Lord  Kenton,  Ch.  J. — In  general  the  rule  is  as  the  plain- 
tiff's counsel  has  stated  it,  that  a  writ  of  error  allowed  and 
served,  operates  as  a  supersedeas  to  an  execution,  and  the  Court 
will  stay  the  proceedings  of  course;  but  that  is  on  the  rappo* 
sition  that  the  party  may  have  some  error  to  complain  <^  in  the 
judgment,  which  it  is  right  should  b<f  examined  into  befinre  ex- 
ecution is  awarded;  and  therefore  if  it  appear  plainly  and  un* 
equivocally  to  the  Court  that  the  writ  of  error  is  brought  merely 
for  delay,  that  reason  does  not  hold.  Now  nothing  can  make 
it  appear  more  plainly  than  the  mere  state  of  the  proceedings 

(«)  H:  ^  ^.  C.  B.  43a.  («)/Wv.  aoiiMci,  ante,  J  foL  79^ 

(r)  CSridu  v.  RUbwrdtM^  ante,  3  voL  78.    But  in  Ltno  v.  Smithy  M.  30  Gm,  3.  B.  R. 
where  it  appeared  that  both  before  and  after  the  writ  of  error  was  brought,  the  defendant** 
attorney  had  told  the  plaintiff,  <■  that  he  must  delay  the  payment  of  the  debt  and  costs  as 
"  long  as  he  could,  as  his  client  was  already  considerably  in  arrear  to  him,**  the  Cooft  re* 
[%  B.kP.319.]  fused  to  stay  the  proceedings  on  the  plaintirs  ju(|gnent  pending  the  writ  ofonMr  brai«hc 
by  the  defendant. 
The  same  pomt  was  ruled  in  E^wu  w.dOert,  7>.  31  Gst. 3.  &  E. cm  a  dedafitioB  by 
^         ««e<^the  baa  thtt  the  wricnferror  was  bRNii^fbf  delay. 


^^. 


IN  THE  Thirtt-second  Yeae  OP  GEORGE  III.  4S7 

in  this  case;  and  the  case  ctted  from  the  Common  Pleas  being       1791. 
directly  in  point,  there  seems  no  ground  here  for  withholding 


from  the  defendants  the  fruits  of  their  judgment.  ag^^^ 

BuLLER,  J. — The  rule  is,  that  if  it  be  apparent  to  the  Court  ^^^^"'•*'^- 
that  the  writ  of  error  is  brought  merely  for  delay,  they  will  not 
stay  execution.  How  that  is  to  be  mode  out,  is  matter  of  evi- 
dence in  each  case.  In  general,  the  Court  require  it  to  be 
proved  by  an  acknowledgment  from  the  party  who  sues  out  the 
writ  of  error;  and  they  have  held,  that  the  belief  of  the  oihdr 
party  that  it  is  brought  for  delay  is  not  sufficient ;  but  here  it  is 
apparent  that  there  can  be  no  error  of  which  the  plaintiff  can 
avail  himself;  for  if  the  record  were  manifestly  erroneous,  the 
plaintiff,  who  has  made  default  by  suffering  a  nonsuit,  can  never 
have  a  judgment  afterwards  in  his  favour. 
The  other  two  Judges  concurring, 

Rule  discharged. 


The  Mayor  and  Commonalty  of  OftFORD  against 

Richardson  and  Another.  n^v.  iSth. 

nj^RESPASS  for  fishing  in  the  plaintiflfe*  free  fishery,  andTotr«fp«ffbr 
also  in  their  several  fishery  in  Orford-Haven,  Sitffblk.  Plea,  pbiotifls'fisbciy. 
That  Orford'Haven  from  time  immemorial  hath  been  and  is  an  ^  l^^^  thc^iSacc 
arm  of  the  sea,  in  which  every  subject  of  this  realm  hath  had  "  ■"?  arm  <rf  the 
and  still  ought  to  have  the  liberty  of  free  fishing.     Replication,  drerymibjccthaB 
That  the  corporation  of  Orford  are  a  corporation  by  prescription,  [miu*^\tt] 
and  also  by  charter  granted  by  Queen  Elizabeth  i  and  that  the  Jj^^**^*^"*. 
corporation    have    immemorially  had  and  enjoyed,   and  stUl  claimed  an  ez- 
ought  to  have  and  enjoy  the  exclusive  liberty  of  dredging  and  pre<^>Uon,uL 
fishing  for  oysters  in  the  said  place,  &c.  at  all  seasonable  times  JSTSht^W?" 
of  the  year;  traversing,  That  in  the  said  arm  of  the  sea  every  that  the  defcnd- 
subject  has  a  right  of  free  fishing,  &c.     Rgoinder,  That  the  '^tue  on  the  tn- 
place  in  which,  &c.  hath  been  immemorially  an  arm  of  the  ^*o  w^**^ 
sea,  in  which  every  subject  has  a  right  of  free  fishing,  tra-  *?**.  ^^^P^^J" 
versing  the  prescriptive  right  claimed  by  the  plaintifia  in  the  the  pUOntifi;  <for 
replication.    Demurrer,  Because  the  plaintifik  in  their  replica-  •„«  material  one, 
tion  traversed  a  material  and  issuable  point  of  the  defendants'  .*°<*  ^J*  P**'  >** 

'  ,      isjueth^tnie 

plea,  and  by  that  traverse  tendered  to  the  defendants  a  material  qucfdoa  in  du- 
issue;  but  the  defendants  in  their  rejoinder  did  not  take  issue  ^|2^^^^ 
upon  that  traverse,  or  join  in  issue  with  the  plaintiffs  thereupon, 
but  passed  by  and  took  no  notice  thereof  and  traversed  another 

part 


458  CASES  IN  MICHAELMAS  TERM, 

1791.       put  of  the  plaintiA'  rtplkation,  and  thereby  attemptMl  to  pvl 
in  issue  another  matter,  and  a  matter  alleged  by  the  pkiatiffs 


lee.  of^'    by  ^^y  ^^  inducement  only,  to  the  traverse  so  made  and  taken 
OR»otB      y^  ii^g  plaintift;  and  thus  attempted  to  introduce  great  unoer- 
RxcaA&osoN.  tainty,  confusion,  and  unnecessary  length  of  pleadings  &c» 

T.  Walton  was  to  have  argned  in  support  of  the  demiirrar : 
but  the  Court  desired 

Baldwin,  contrd,  to  begin ;  who  endeavoured  to  support  tko 
rejoinder,  by  saying  that  the  traverse  tendered  in  the  replicatioQ 
was  a  matter  of  law,  and  that  in  such  a  case  the  defendant  was 
at  liberty  to  traverse  the  inducement  to  the  plaintiffs'  traverse. 
It  is  not  disputed  but  that,  where  a  material  traverse  is  ten* 
dered,  which  will  put  the  whole  question  in  issuer  die  adverae 
party  must  take  issue  on  it:  but  here  the  plaintiffi  wished  to 
traverse  a  mere  matter  of  law,  because  in  an  arm  of  the  sea 
every  subject  has  a  righl  primd  Jacie  to  fish.  Carter  v.  Murcate, 
4  Burr.  2162.  JVarren  v.  Matthewsj  Salk.  S57.  1  Mod.  105. 
The  defendants  being  subjects,  have  a  prima  Jacie  right  to  fish, 
vrithout  going  into  evidence  to  establish  that  right;  but  the 
party  diluting  that  title^  must  shew  a  prescriptive  right  in  him- 
self; and  therefore  the  defendants  ofiered  a  traverse  of  the 
special  right  in  the  corporation ;  which  was  the  material  issue 
to  be  tried,  namely.  Whether  or  not  they  had  sudi  a  separate 
right  as  would  take  it  out  of  the  general  rule  of  law  ?  That  there 
may  be  a  traverse  upon  a  traverse,  when  the  first  is  not  material, 
is  clear  from  many  authorities.  In  Mall.  Qji.  Imp.  289.  it  is 
said,  That  if  the  traverse  tendered  be  not  material  in  substance 
the  other  party  may  traverse  the  inducement  to  such  travera^ 
and  need  not  take  issue  on  the  former  traverse.  Afjain,  in  Hoi. 
104,  *^  A  man  brings  an  action  of  waste  for  felling  trees^  and 
<<  lays  that  the  lessee  felled  and  sold  them:  the  deAndant 
*<  confesses  that  he  felled  them;  but  he  saith  that  he  be- 
^^  stowed  them  in  repairing  the  house;  absque  hoc  that  lie  sold 
^*  them.  The  plaintiff  may  reply  that  he  let  them  rotf  or  wuuj  IMcy 
'*  case  of  waste;  absque  hoc  that  he  employed  them  lo  vep«ralioiis; 
^  and  this  is  traverse  upon  traverse."  So  in  Crane  v.  The  Bukop 
of  Norwich  (a)  in  quare  impeditj  the  plaintiff  declared  on  a  aeuin 
in  A.  who  conveyed  to  JB.  who  conveyed  to  the  phdntii^aBd  that 
afterwards  the  church  became  void;  the  defendant  f^aaded,  that 
before  the  conveyance  to  the  plaintiff  the  dimxsh  became  voUif 
and  B.  presented  him ;  traversing  that  the  chumh  waa  void  at 
wy  time  after  the  conveyance  to  the  plaintiffi    The  pUmiff  " 

X«>»2iiays6dar 
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tepUtd  that  A^  presenUd  the  defeodtBt;  traversing  that  B.  pre-       1791. 
sented  him.    That  wae  a  traverse  of  the  inducement  to  the  de- 


fendant's traverse,  and  held  good.  &c.  of 

Loi^  Kenyon,  Ch.  J.— It  seems  clear  from  the  cases  cited,  ^^1^*/^ 
that,  where  a  traverse  is  tendered,  which  is  not  calculated  to  try  Rxchardsoh. 
the  right  in  question,  the  other  party  need  not  take  issue  upon 
it,  since  it  would  be  a  nugatory  issue.  But  it  is  admitted  that 
there  cannot  be  a  traverse  upon  a  traverse,  when  the  first  will 
decide  the  whole  question :  and  this  does  not  depend  on  any 
arbitrary  or  capricious  rule,  but  is  founded  on  good  sense  and 
reason;  otherwise  pleading  would  answer  no  other  purpose 
than  that  of  lengthening  the  record.  With  regard  to  the  ques- 
tion of  law  in  this  case,  as  to  the  right  claimed  by  the  plaintifiS| 
there  can  be  no  doubt  but  that  there  may  be  a  prescriptive  right 
in  a  subject  to  a  several  fishery  in  an  arm  of  the  sea.  Here  then 
after  the  defendants  had  pleaded  that  the  place  in  question  was 
an  arm  of  the  sea,  in  which  every  subject  has  a  right  of  fishing, 
the  pbuntiffi  replied  a  prescriptive  right  in  themselves  ^<  without 
<<  thisi  that  in  the  said  arm  of  the  sea  every  subject  has  a  right  of 
^  firee  fishing,"  &c.  That  was  saying  in  other  terms,  ^^  The  right 
^  of  fishing  in  this  place  does  not  stand  on  the  general  public 
*^  right,  but  on  special  grounds,  derogatory  fi*om  the  general 
**  law."  That  traverse  necessarily  involved  in  it  the  real  ques- 
tion in  dispute  between  the  parties ;  and  consequently  the  de- 
fendants should  have  taken  issue  upon  it. 

AsHHURST,  J. — It  is  clearly  established,  that  wherever  the 
point  in  question  is  traversed  by  Otle  party,  the  other  must  take 
issue  upon  it;  for  they  are  not  to  go  on  in  infinitum.  The  use 
of  fdeading  is  to  bring  the  matter  in  litigation  to  one  point; 
and  there  cannot  be  any  doubt  here  but  that  the  merits  of  this 
casQ  might  have  been  fairly  tried  on  the  first  traverse.  But  it  has 
been  objected  that  this  was  a  traverse  of  the  law :  that  argument 
would  have  been  well  founded  if  there  could  be  no  prescription 
against  the  general  right;  biit,  as  it  is  clear  that  there  may  be  a 
prescription  to  take  away  the  general  right  of  the  public  in  an 
arm  of  the  sea,  the  traverse  tendered  by  the  plaintiffs  would 
put  in  issue  the  real  question  between  these  parties;  for  it  ift 
founded  on  an  antecedent  &ct  introduced  into  the  replication^ 
which,  if  true,  would  defeat  the  general  right  upon  which  the 
defendants  relied. 

BuLLSR,  J. — ^The  defendant's  counsel  has  endeavoured  to 
support  the  second  traverse  9a  two  grounds;  first.  Because  the 

traverse 
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1791.       traverse  tendered  by  the  plaintiff  is  a  matter  of  law;  and  second* 
—    ly,  Because  it  is  immaterial.     The  first  is  answered  by  saying. 


&c  of^''    that,  this  is  to  be  supported  by  evidence,  and  is  not  mere  mat- 

OmroRD       ^g,.  of  law;  and  as  to  the  other  ground,  the  rule  of  pleading  has 

RicBA&ofoN.  been  truly  stated,  that,  if  the  first  traverse  tendered  be  imma- 


terial, the  adverse  party  may  add  another  traverse.  Then  with 
gard  to  tlie  materiality  of  the  plaintiff's  traverse,  the  fair  questioii 
might  have  been  as  well  tried  on  the  first  as  on  the  second  tra- 
verse; for  one  party  is  to  prove  that  this  is  an  arm  of  the  sea,  in 
which  prima  facie  every  subject  has  a  right  to  fish ;  the  other 
is  to  establish  a  prescriptive  right,  which  destroys  the  general 
right.  And  if  the  point  in  litigation  come  directly  to  be  tried 
on  either  of  these  issues,  it  must  be  tried  pn  that  traverse  which 
is  first  tendered.  It  is  like  the  case  of  a  traverse  where  the  li£e 
or  death  of  another  person  is  to  be  put  in  issue;  if  the  first 
traverse  tendered  be,  that  the  party  is  dead,  issue  must  be  taken 
on  that;  or,  vice  versd;  because  either  of  these  traverses  will 
bring  the  same  question  to  triaL  The  case  cited  from  Hobart 
[a)  is  distinguishable  firom  the  present:  There  the  defisndant 
•  tendered  an  immaterial  traverse;  the  cutting  down  tie  trees  wag^ 
the  wrong,  and  it  was  immaterial  to  the  merits  of  that  case  whe- 
ther the  tenant  had  or  had  not  sold  them. 

Grose,  J.' declared  himself  of  the  same  opinion. 

Judgment  for  the  plaintiffi  (&)• 

(a)  This  wit  not  the  piincipal  case  in  HUart,  but  is  only  dted  lioin  5  JRd,  4.  lOOu  B. 
And  H^iarif  Ch.  J.,  in  commeniini;  upon  it,  said,  **  This  first  traverse  was  not  material^ 
^  nor  to  a  point  material,  for  the  plaintiff  might  have  declared  of  the  felling  only,  aiuf  the 
*' other  point  was  mere  surplusage:  and  therefore,  though  perhaps  if  the  plaintiirhatf 

*  joined  issue  upon  it,  and  it  had  been  found  for  him,  he  should  have  had  judgment,  yet 
**  clearly  he  was  not  bound  to  take  issue  on  the  plea,  as  not  final  to  the  actioB  ;  and  theses 

*  fore  the  plaintiff  might  have  demurred  upon  the  defendant's  plea,  as  reidiig  1900  a  things 
••  not  materiaL** 

(i)  This  judgment  was  reverted  in  the  Exchequer-chamber.    Vide  post.  5  voL  367. 
and  1  A  Blot.  zSn. 


Jsr^.i7th.  The  King  against  £•  Edwards. 

A  witness  may    /^N  an  application  to  bail  the  prisoner,  who  was  charged  with 
thcr  he  has  not  grand  larceuj,  one  of  the  bail  was  asked  whether  he  had 

W^«  p^wy.  °^^  ^^^^  ^^  ^^  ^^^^  ^^^  peijury?  This  question  was  objected 
to,  as  tending  to  criminate  him;  but 

The  Court  over-ruled  the  objection;  saying,  there  was  no  im» 
propriety  in  the  question,  as  the  answer  could  aot  subject  bim 
to  any  punishment;  and  the  bail  admitting  the  bet,  lie  was  of 
course  rgected. 

BSACBCBOYT 
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Beachcroft  and  Others  against  Broome.  1791. 


THIS  was  a  case  sent  from  the  Court  of  Chancery  for  the  opi-       FHdby, 
nion  of  this  Court.     M.  Wymondsold,  by  will,  dated   12th     ^^'  '^'^^ 
Junes  1748,  devised  his  estate  in  Berkshire  (except  what  were  si-  Under  tdeTiie 
tuatc  at  Coxhill  and  Lamboumey  and  the  tithes  of  Grove)  to  his  hein,  butif  ht 
son  Francis  Wymondsold  and  his  heirs,  &c.;  and  the  rest  of  his  tib^or  ^^ 
estates  (of  which  the  premises  in  question  are  part)  to  his  son  "»8  <?*.  i^c  ««nc» 
Charles  and  his  heirs,  &c.;    and  if  either  Francis  or  Charles  *"«>  then  over, 
should  die  without,  having  settled,  or  otherwise  disposed  of,  the  ih'e"tt«rm 
estates  so  devised,  or  without  leaving  issue  of  his  or  their  respec-  aVd^foT^th 
tive  body  or  bodies  lawfully  begotten;  or  having  such  issue,  such  limiution over, 
issue  should  die  before  his  or  their  age  or  ages  of  twenty-one^ 
and  without  leaving  lawful  issue,  he  willed  that  the  premises  so 
given  to  such  of  his  sons  Francis  and  Charles  so  dying,  should 
go,  and  he  gave  the  same  unto  the  survivor  of  them,  his  heirs, 
&c.  for  ever;  and  if  the  survivor  should  die  without  having  set- 
tled or  otherwise  disposed  thereof,  or  of  the  estates  thereby  ori- 
ginally devised  to  him,  or  without  leaving  lawful  issue  of  his 
body,  or,  having  such  issue,  such  issue  should  die  under  twenty- 
one  without  issue,  and  his  son  William  {a)  should  then  be  dead 
without  issue,  then  he  gave  such  of  the  said  devised  premises  as 
should  not  have  been  settled  or  disposed  of  as  aforesaid,  unto  the 
right  heirs  of  M.  Green^  then  deceased,  in  fee.     Matthew  Wy^ 
mondsold  died  soon  afterwards;  and  Francis  Wymondsold  died  in 
1759  without  issue.     By  indentures  of  lease  and  release,  dated 
the  9th  and  10th  November^  1759,  and  of  bargain  and  sale  in- 
rolled,  dated  the  1 0th  November^  1759,  and  a  recovery  suffered 
thereon  in  MichaelmasTermj  1759,  Charles  Wymondsold conyeyed 
the  premises  in  question  to  Jl  Shephard,  clerk,  in  fee.  In  August^ 
1776,  Charles  f^mowt/5oW  died  without  issue ;  and  in  1779,  WiU 
Ham  Wymondsold  also  died  without  issue.     John  Shephardy  who 
died  in  1789,  by  will,  dated  17th  December,  1789,  devised  the 
premises  in  question  to  the  plaintifis  (whom  he  also  appointed 
executors)  in  trust  to  sell  the  same;  and  they,  on  the  27th 
Aprily  1790,  sold  the  same  by  auction  to  the  defendant,  who 
has  since  refused  to  complete  the  purchase;  contending  that 
the  title  above  stated  is  not  a  good  title.     The  question  sent 
for  the  opinion  of  this  Court  was,  Whether  under  the  devise 
in  the  will  of  Matthew    Wymondsold  to  Charles   Wymondsold^ 
and    the   deeds    of    lease    and    release,     and    bargain    a^d 
sale,   dated  in  Nooember,    1759,    and    the    recovery  sufiered 
in  pursuance  thereof  J.  Shephard  the  devisor,  took  an  ab- 

(«}  This  WIS  amdier  wo. 

aolnte 
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17^1.      solute  and  indefeasibW  estate  oi  inheritanee  ia  fidfsuiple  in  the 

- — ■" premises  in  question. 

mgaimd  Russcly  foF  the  plaintifi^  said,  That  it  had  been  contended  in 

the  Court  of  Chancery  that,  as  the  estate  in  question  was  given 
over  if  Charles,  the  son,  died  without  having  diqx>sed  of  it,  cr 
without  leaving  issue  in  the  disjunctive,  it  was  vested  in  Gree9f% 
heir,  because  both  those  events  had  not  happened :  but  he  in* 
sisted  that  that  question  did  not  arise  here,  because  the  estate 
was  first  given  to  Charles  in  fee,  and  was  only  to  be  defeated  by 
his  not  disposing  of  it  and  dying  without  issue,  which  necessa- 
rily implied  the  power  of  disposing  of  it  in  his  lifetime:  and,  at 
he  actually  conveyed  it  in  1759,  the  devise  over  to  Green's  heir 
never  took  efiect.  But  even  if  the  former  question  conid  be  gooe 
into,  the  word  ^*  or"  might  be  construed  *<and,''  in  order  to  eC* 
fectuate  the  devisor's  intention*  Pollexf.  645.  2  Sir.  1175.  3 
Alk.  390.  and  Wright  v.  Kemp,  ante,  3  vol.  470.  And  that  such 
was  his  intention  is  manifest  from  the  devise  in  question;  for 
otherwise,  if  Charles  had  died  leaving  issue^  but  had  not  settled 
or  disposed  of  the  estate,  it  would  have  gone  over  to  Green^B 
heir,  and  the  issue  of  Charles  would  not  have  tak^i. 

Chambre  was  to  have  argued  on  the  other  side;  but  candidly 
confessed,  in  answer  to  a  question  from  the  Bendi,  that  he  had 
no  hopes  of  success. 

I^ord  Kenyon,  Ch.  J. — It  is  impossible  to  raise  any  serious 
doubt  in  this  case.  I  take  it  for  granted  that  this  case  was  sent 
from  the  Court  of  Chancery  as  a  matter  of  course  on  its  being 
suggested  there  that  a  question  would  arise  on  the  will,  fit  to 
^e  determined  in  a  Court  of  law.  It  seemed  to  me  as  if  the  par- 
ties had  considered  that  a  question  would  be  mad^  Whether 
this  were  or  were  not  an  estate-tail  ?  If  it  had  turned  on  that 
question,  I  should  have  thought  it  extremely  clear  that,  on 
fiilure  of  the  first  limitation,  the  second  might  have  taken  effect 
as  an  executory  devise.  In  truth,  the  real  question  is»  What 
was  the  intention  of  the  devisor?  and  if  that  can  be  collected 
from  the  words  of  the  will,  it  must  be  carried  into  execution^  pro- 
vided it  be  not  contrary  to  the  rules  of  law.  Now  he  has  said  in 
express  terms,  <^  J  give  one  estate  to  one  son  and  his  hdn^  asd  ano- 
*<  ther  to  another  son  and  his  heirs;  and  if  either  of  them  die  with* 
<<  out  having  settled  or  disposed  of  the  estates^  or  without  issn^ 
<<  then  that  it  should  go  over."  But  the  son  Charles  has  settled  and 
disposed  of  the  estate  giv^  to  him,  and  there  js  no  doabt  bat  that 
the  devisot  intended  that  be  should  have  the  power  ao  to  do»  And 

The  Court  afterwards  certified  accordingly  (a)« 

(«)  Vitfc  Jht  w.Miwtrh  poit.  7  YoL  176. 
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Bradshaw  against  Lawsqk. 


Friday. 
9.  xStb. 


THIS  was  an  action  of  debt,  to  recover  2s.6JL\  in  which  ifthciordofi 
som  the  defendant  had  been  amerced  for  not  attending,  in  ™*"°'  ^"'^^f 
respect  of  a  customary  estate,  a  court  baron  held  for  the  manor  estate  to  the 
of  Haltofiy  of  which  the  plaintiff  was  lord.     At  the  trial  several  not  xtmt  to  * 
objections  were  taken  by  the  defendant's  counsel,  when  it  was  ^e^fj^^i^"' 
airreed  that  a  case  should  be  reserved  for  this  Court;  and  if  they  fo'  ^^^  tcmnt, 

^"  ,  ,       ,  "7  rwison  of 

should  be  of  opinion  that  either  of  the  otgections  were  well  thesutute 
fonnded,  a  nonsuit  should  be  entered.     The  special  case,  as  far  m^'^Th^ 
as  respects  the  principal  question,  stated  these  facts :  TTiat  the  j*^jf**  wperior 
plaintiff  is  seised  of  the  manor  of  Haltan  for  life;  that  the  de-  stitute  a  court 
fendant  is  seised  of  fourteen  acres  of  land,  parcel  of  the  estate  be'hoiden  be. 
mentioned  in   the  deeds  afler  stated.     Till  the  reign  of  queen  ^V^g/i^ 
.  Elizabeth  all  the  lands  within  the  manor  (except  the  lord's  de-  \^MMS.i^S'^ 
mesnes)  were  of  customary  tenure  of  inheritance,  passing  by 
customary  deeds  and  admission  of  the  lord.     Several  of  those 
estates  remain  customary,  unaltered  in  point  of  tenure.    The 
defendant's  estate  was  until  the  2d  October^   18  Jac.  1.  parcel  of 
one  of  those  customary  estates;  when  by  an  indenture  of  feofl^ 
ment,  with  Kvery  of  seisin  indorsed  thereon,  the  then  lord  df 
the  manor,  in  consideration  of  80/.  granted,  aliened,  enfeoffed^ 
and  confirmed  it  to  C.  Bartmcke  and  his  heirs  and  assigns  in 
fee-farm,  reserving  the  yearly  rent  of  12.  4i.  \\d.  (there  stated 
to  be  the  ancient  yearly  rent)  for  all  manner  of  other  rents, 
suits,  services,  exactions,  and  demands  whatsoever.     The  case 
then  set  forth  another  deed  of  the  14th  May^  1  Car.  1.;  by 
which,  after  reciting  that  upon  the  agreement  of  the  above  con- 
veyance,  and   as  part  of  the  consideration  given  or  reserved 
upon  the  sale  of  the  estate,  it.  was  agreed  between  the  parties 
that  Barmcke^  and  all  other  persons  who  should  hold  his  estate, 
should  grind  their  corn  at  the  lord's  mill,  and  should  do  suit 
and  service  at  the  lord's  court  baron  for  the  above  estate,  B.  Bar^ 
mcke  (the  son  of  the  abcyve  C  Baraoicke)  covenanted  for  him- 
self and  his  heirs,  that  they  would  at  aH  tiroes  be  suitors,  and 
do  suit  and  service,  and  appear  in  person  at  all  the  courts  baron, 
&c.  as  formerly;  and  should  be  subject  to  pay  such  fines  and 
mnerciaments  as  should  be  assessed  or  foimd  doe  by  the  homage 
or  jury  within  the  manor:  and  this  deed  also  contained  a  cove- 
nant by  E.  BarwickCf   that  if  be  and  his  heirs  and  assigns, 

owners 


444  OASES  IN  MICHAELMAS  TERM, 

1791.       owners  of  this  estate,  should  make  default  in  doing  such  suit. 
and  service,  &c  they  should  pay  25.  6d.  for  every  such  de£uilt« 


0x»i«i#       The  case  further  stated,   that  several  other  of  the  customary 
AWf  ON.     ^g(|^(^  iij  (he  manor  have  been  since  enfranchised  in  like  manner. 
The  style  of  the  Courts  holden  in  the  manor,  has  always  been 
thus :  ^*  The  court-baron  of  A»  B.  esq.  held  thereon,  &c  before^'' 
&c.     As  well  the  customary  tenants  as  those  who  have  been 
enfiranchised,  have  been  accustomed  to  attend  at  such  Courts ; 
and  the  juries  have  beoi  composed  indifferently  of  such  custom- 
ary tenants  and  owners  of  such  enfranchised  estates,  who  hare 
joined  in  making  amerciaments  upon  all  such  owners,  as  wdl  of 
customary  as  enfranchised   estates,    as  have  made  defimlt  and 
neglected  to  appear  after  notice :  but  it  does  not  appear  by  the 
rolls  of  the   manor  that   such   amerciaments  have  ever  been 
affeered.    The  owners  of  the  enfranchised  estates  making  suck 
de&ults  have  been  usually,  but  not  always,  amerced  in  the  sum 
of  25.  Qd.  each ;  and  the  owners  of  the  customary  estates  S5.  4dL 
The  defendant,   at  the  time  of  holding  the   Court  hereafter 
mentioned,  was  seised  of  14  acres  of  land  in  Nether  High/teld^ 
parcel  of  the  premises  comprised  in  the  deeds  of  2d  Octcber^ 
18  James  1.  and  14  Mny^  1  Charles  1.     One  Thomas  Fletcher j 
from  whom  the  said  14  acres  were  purchased  by  defendant's 
ancestor,  and  who  was  the  owner  of  the  residue  of  the  estates 
comprised  and  mentioned  in  the  said  deeds,  pays  the  yearly  rent 
of  1/.  45.  ll^f.  mentioned  iu  the  said  deeds,  to  the  lord  of  the 
manor;  and  Fletcher^  upon  the  conveyance  of  the  14  acres  to 
the  defendant's  ancestor,  reserved  to  him  a  less  yearly  rent  in 
respect  of  the  premises  so  conveyed.    It  then  stated  that  a  Court 
was  held  within  the  manor  in  June  1788  (after  giving  the  usual 
notice)  before  the  plaintiff  and  his  steward ;  at  which  the  de- 
fendant was  amerced  25.  6d.  by  the  jury  for  not  af^iearing  to 
perform  suit  and  service :  the  amerciament  was  «gned  by  the 
twelve  jurymen,  three  of  whom  were  owners  of  customaiy*  and 
the  others  of  the  enfranchised  estates.    The  defendant  never  re- 
sided within  the  manor  or  the  parish  of  Halton^  but  at  three  miles* 
distance.     Since  the  defendant's  ancestor  became  possessed  of 
this  estate,   which  was   in   1742,   no   owner  has  attended  the 
Court,  or  been  amerced  for  non-attendance,  except  in  one  in- 
stance, in  the  year  1 786,  when  the  defendant  paid  an  amerdsr 
ment  of  25.  6d«  ^Thomas  Fletcher j  the  owner  of  the  residue  of 
this  estate,  attended  all  the  Courts  that  have  been  hdd  since  the 
year  1742.    Before  the  above  enfranchisement!  the  customary 

tenant! 
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tenants  attended  th^e  Courts;  and  since  that  time  Barwiciff       1791. 
and  all  other  owners  prior  to  Fletcher^  usually  attended,  or  have   — — — 
been  occasionally  amerced  for  non-attendance.  *  agaiutt 

Fitzgerald  for  the  plaintifl^  in  answer  to  the  first  and  general 
objection  that  the  defendant  was  not  bound  to  do  suit  and  ser* 
vice  to  the  Court,  said,  That  though  by  the  first  deed,  2  Jac.  I, 
taken  by  itself,  the  defendant's  estate  might  be  said  to  have  been 
enfi*anchised,  yet,  by  the  second,  which  is  to  be  considered 
not  only  as  part  of  the  same  transaction,  but  as  a  part  of  and 
engrafted  on  the  first  deed,  suit  and  service  were  expressly  re* 
served*  Both  these  deeds  ought  to  be  considered  as  forming  one 
conveyance;  especially  as  the  latter  recites  that  it  was  part  of 
the  first  agreement  that  the  suit  and  service  should  be  reserved. 
In  Co.  Litt  222.  b.  it  is  said,  <<  If  an  agreement  be  made  between 
*'  two,  that  the  one  shfdl  enfeoffthe  other  upon  condition  in  surety 
^  of  the  payment  of  certain  money ;  and  after  the  livery  is  made 
<<  to  him  and  his  heirs  generally,  the  estate  is  holden  by  some  to 
**  be  upon  condition,  inasmuch  as  the  intent  of  the  parties  waf 

not  changed  at  any  time,  but  continued  at  the  time  of  the 

livery."  But  even  upon  the  first  deed  alone,  suit  and  service 
were  reserved  in  law.  By  the  reservation  of  the  fee-farm  rent 
the  lord  was  entitled  to  fealty ;  and  a  seisin  of  fealty  is  a  seisin^ 
of  all  other  services.  Lit.  sect.  130,  131.;  4  Rep.  8.;  in  which 
case  it  was  also  held,  that  *^  seisin  of  the  rent"  was  <*  seisin  of 
'*  the  fealty."  As  to  the  second  objection,  that  the  Court  was  not 
properly  holden,  because  not  held  before  the  firee  suitors,  he 
admitted  that  the  objection  might  have  prevailed  if  this  were 
a  court  baron,  strictly  so  called ;  but  he  said  that  it  appeared  that 
this  was  a  customary,  and  not  a  copyhold  Court ;  and  that  there 
never  was  a  sufficient  number  of  free  suitors  within  this  manor 
to  constitute  a  court  baron.  But  in  a  customary  estate,  like  the 
present,  no  firee  suitors  are  necessary ;  the  Court  may  be  held 
before  the  lord  himself.  Scroggs  on  Courts^  63.  And  in  Co.  Lit. 
58.  a,  it  is  said  that  the  lord  or  his  steward  is  the  judge  of  such 
a  Court  as  this  {a). 

Lord  Kenyon,  Ch.  J.  (stopping  Chambre^  contrd.) — Notwith- 
standing all  the  industry  that  has  been  exerted  on  this  occasion, 

(a)  Sereral  other  objections,  that  had  been  made  at  the  trial,  were  answered  in  the 
argument:  that  the  defendant  did  not  live  inthin  the  bounds  of  the  manor;  thatlie  was 
not  penonally  smnmoncd  to  attend  the  Court ;  and  that  the  amercement  was  not  afiecicds 
but  these  arguments  are  here  omitted,  because  the  Court  confined  their  opinion  In  ^Tiaf 
judgment  to  the  principal  question. 

I  cannot 
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17dl.       I  cannot  entertain  a  doubt  on  the  princii>al  questioDt  wliicb 
was  settled   aboat   five   centuries   ago  by   a  poakiTe  act   o^ 


^*4»^ir^  parliament,  the  statute  of  quia  gmpiores  (a).  And  the  otgection 
LAwtoM.  ^  ^g  plaintiff's  claim,  which  arises  on  this  statute^  decides  the 
merits  of  the  cause,  and  renders  it  unnecessary  to  ccwiider  the 
other  points  that  were  made  by  the  plaintiff's  ooonsel,  iriiich 
perhaps  on  examination  would  be  finuid  equally  deBtitQle 
of  all  legal  principles.  It  is  stated,  as  the  foundation  of  the 
plaintiff's  demand,  that  the  relation  between  these  pertieB  it 
that  of  lord  and  tenant;  as  long  as  that  continotd,  the  serricea 
to  be  rendered  by  the  latter  were  to  be  regulated  by  ihe  cnslom 
of  the  manor ;  and  among  others  was  that  of  attending  the  lord'a 
Court,  '^ovf  it  is  stated  in  thecase^  that  the  lord  of  this  manor 
in  the  reign  of  Jamet  the  First,  by  competent  deeds  of  conirey-i 
ance  conveyed  the  property,  of  which  the  defendant  is  now 
seised,  to  the  defendant's  ancestor,  then  a  custonarj  tenant  of 
the  manor.  But  it  has  been  said  that  the  <dd  services  were  re- 
served by  the  reservation  of  the  fee-£urm  rent:  biA  if  the fd»- 
tion  of  lord  and  tenant  absolutely  ceased  to  exist,  that  rent  can 
no  longer  be  considered  as  rent-service,  but  a  rent  to  be  recover- 
ed according  to  the  contract  between  the  parties.  After  the 
statute  of  quia  empiora  the  lord  could  not  by  any  deed  reserve 
the  old  services,  when  he  conveyed  away  the  estate  in  respect 
of  which  those  services  were  due;  for  the  tenant  must  hold  of 
the  superior  lord.  By  the  conveyance  the  estate  was  no  longer 
parcel  of  the  manor,  nor  held  of  the  manor;  neither  was  the 
defendant's  ancestor  any  longer  a  tenant  of  the  manar.  Than^- 
fore  on  that  point,  on  which  all  the  plaintifiP's  daim  is  fonndedp 
I  am  extremdy  clear  that  the  defendant  was  not  bound  to  at- 
tend the  plaintiff's  court  baron  as  a  tenant  of  the  nuuMir*  Aa 
to  the  second  question :  this  is  not  stated  to  be  a  piescriptive 
manor,  to  which  there  are  certain  prescriptive  incidents,  aa  waa 
done  in  Lord  Pagefs  case  {b) ;  but  it  is  stated  in  every  count  in 
the  declaration  to  be  a  common  law  court  baron«  And  such  a 
Court  can  only  be  held  before  two  firee  suitors  at  the  least: 
whereas  this  Court  was  holden  before  the  lord  and  his  slevsrd. 
lWUt.619,]  This  point  is  so  well  settled,  that  cases  need  not  be  citsd  te 
prove  it ;  and  I  will  only  mention  one  instance^  of  Bumsey  v. 
Walton^  which  was  an  action  on  a  judgment  allqpd  to  have 
been  recovered  in  a  court  baron.  On  the  trial  at  the  Har^ffiurd 
nunmer  assizes  1760,  before  Ibster^  J.  die  plaintiff  profed  tii# 

(«)  18  JUL  z.  St.  X.  (I)  Ob  Ssob  ul^ 

CoiDt 
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Court  to  have  been  holden  before  the  steward;  on  which  it  was       1791« 
objected  that  such  a  Court  could  not  be  legally  held  without  ' 

two  free  suitors;  and  the  Judge,  being  of  that  opinion,  non-  mgahut 
•nited  the  plaintiff.  Without  howerer  enlarging  upon  this,  or 
g<^g  through  the  other  points  that  were  argued,  and  which 
might  perhaps  be  rentedied  by  the  plaintiff's  framing  a  new  de^ 
diuration^  I  am  of  opinion  that  the  very  foundation  of  his  claim 
lotally  &iis;  and  that  a  judgment  of  nonsuit  should  be  entered. 
AsHHUBiT»  BuLLER^  and  Grose,  Justices,  assenting, 

Judgment  of  nonsuit. 


Duck  against  Addington.  ^»^jr, 

^^  N^  xBth. 

riX)  an  action  of  trespass  and  &lse  imprisonmenti  the  defend-  Under  statute 
ant,  a  justice  of  the  peaces  pleaded  the  general  issue,  and  '  y. ,  ]^^ 
at  the  trial  justified  under  a  commitment ;  which,  after  stating  2ft«*c^^rt. 
that,  on  a  charge  made  before  the  defendant  that  the  plaintifi^  m*  hackney 
the  driver  of  a  hackney  coach,  had  refiised  to  go  with  his  coach  refusing  to  go 
from  Kensington  to  Hammersmith^  when  lawfully  required,  the  ^"y  jmnwdi  * 
defendant  had  convicted  him  in  the  penalty  of  30*,,  proceeded  **«»y  commit 

,  him  to  the 

thus:  ^'And  whereas  the  said  G.  Xhick  has  been  demanded  by  house  of  cor- 
**  me,  one  of  the  «aid  justices,  immediately  to  pay  the  said  for-  "o^not  pay  the 
•*  feiture,  but  hath  refused  and  neglected  so  to  do,  him  there-  f^^^^llp   o.-i 
^  fofe  safely  keep  in  your  said  custody  to  hard  labour  for  the 
^  space  of  one  month  from  the  date  hereof;  and  in  the  mean- 
••  time  to  receive  the  correction  of  the  house  ;**  directed  "  to 
**  the  governor  of  the  house  of  correction  at  ClerkenivelL^    And 
tiie  only  question  at  the  trial  was,  Whether  this  commitment 
were  warranted  by  the  10  Geo.  S.  c:  44.  ?    If  it  were,  it  was  ad- 
mitted that  the  defendant  was  entitled  to  a  verdict.     By  the  9 
Anne^  t.  23.  s.  8.    a  penalty  of  405.  is  inflicted  on  hackney 
coachmen  for  taking  more  than  the  hire,  or  refusing  to  go.     By 
sect.  12.  that  penalty  is  to  be  recovered  by  distress,  by  warrant 
of  three  commissioners  of  hackney  coaches,  to  be  sold  in  ten 
days,  if  upon  seven  days'  notice  the  penalty  be  not  paid  without 
such  warrant ;  and  in  default  of  distress,  the  offenders  neglect- 
ing or  refusing  to  pay,  are  to  be  committed  to  prison  by  three 
commissioners  till  the  penalty  is  paid :  and  by  sect.  49.  a  penalty 
of  2di.  is  inflicted  on  any  person  who  drives  a  coach  under  li- 
cense of  another,  for  demanding  more  thah  his  fare,  or  giving 
abusive  language ;  to  be  recovered  dther  before  three  commis- 
sioners. 
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1791.  sionerS)  or  one  justice  of  the  peace  for  Londonf  Westminster^ 

■  '  Middlesex^  or  Surrey;  and  if  the  party  convicted  refiise  to  pay, 

^w  be  is  to  be  committed  to  prison  to  hard  labour  for  seven  days. 

Apdxnotoii.  gy  ^g  J  Q^Q^  i^  ^^  2.  c.  57.  5.  2.  coachmen  who  refuse  to  go^ 

or  exact  more  than  their  hire,  forfeit  a  sum  not  exceeding  iL  nor 
under  lOs.;  to  be  recovered,  levied,  and  applied,  as  is  directed 
by  the  former  act  concerning  the  405.  penalty.  The  7  Geo.  S. 
c.  44.  s.  15.  enacts.  That  when  any  person  is  convicted  of  any 
offence,  mentioned  in  any  law  relating  to  the  licensing  and  regu- 
lating of  hackney  coaches,  three  commissioners  may  either  com- 
mit him  to  prison  in  like  manner  as  by  any  former  act  they  are 
authorized  to  do,  for  any  time  not  exceeding  a  month;  or  by  war- 
rant under  their  hands  and  seals  may  commit  him  to  Bridewell 
in  London^  or  to  some  other  house  of  correction ;  there  to  be  kept 
to  hard  labour  for  any  time  not  exceeding  one  month ;  and  also 
to  receive  the  correction  of  the  houses  if  the  commissioners  think 
fit.  The  10  Geo.  3.  c.  44.  5.  5.  after  reciting  the  7  Geo.  S.  c. 
44.  and  that  doubts  had  arisen  whether  the  commissionera  have 
a  power  under  it  to  commit  offenders  to  prison  immediately  upon 
conviction,  ^^  which  power  would  be  very  beneficial  in  many  in- 
*'  stances  to  the  public,**  enacted.  That  three  commissioners  may 
in  all  cases,  where  by  law  they  may  commit  any  offender  to  Bride^- 
well  or  any  house  of  correction,  commit  him  immediately^  8fc. ; 
there  to  be  kept  to  hard  labour  for  any  time  not  exceeding  a 
month;  and  also  to  receive  the  correction  of  thehons^  &c:  and 
sect.  7  enacts,  That  all  the  offences  mentioned  in  that  and  the 
recited  acts,  may  be  heard  and  determined;  and  all  and  every 
the  forfeitures  and  penalties  thereby  inflicted  may  be  recovered 
and  levied,  not  only  by  three  commissioners,  &&  bat  also  ly 
*<  any  justice  of  the  peace  wh^e  such  offence  shall  be  committed, 
^'  by  such  ways  and  means  as  the  penalties  and  Jbrfeitures  in  tie 
said  actf  of  the  9th  of  Anne^  are  directed  to  he  lemed  and  rer 
covered.**  It  was  urged  by  the  plaintiff^s  counsel  at  the  trial, 
that  thii  last  act  did  not  give  power  to  a  magistrate  to  commit 
immediately^  but  only  in  default  of  distress,  as  the  commissionars 
nught  have  committed  under  the  statute  of  Anne;  but  Lord  Ken^ 
yofi  ruled  otherwise,  and  the  defendant  obtained  a  verdict. 

Wigley  having  obtained  a  rule  to  shew  cause  why  the  verdict 
should  not  be  set  aside,  on  the  ground  of  a  misconttniction  of 
the  act, 

Mingay  now  shewed  cause  against  it.  The  Legislatnn  in- 
tended to  give  a  co-extensive  jurisdiction  to  the  commiwaneni 

and 
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and  to  magistrates.     It  is  admitted  that  the  former  have  the       1791. 

power  of  committing  to  prison  immediately,  by  the  10  Geo,  3.    "^ 

c.  44.  5.  5.;  and  the  same  power  is  given  to  justices  by  the  7th  agai>,a 
section,  which  does  not  say  that  the  penalties  and  forfeitures 
may  be  recovered  before  the  justices  by  such  ways  and  means 
as  the  penalties  and  the  forfeitures  in  the  act  of  the  9th  of  Anne 
are  directed  6y  that  act  to  he  levied,  but  by  such  ways  as  those 
forfeitures  ar€  directed  to  be  levied  and  recovered ;  that  is,  by 
such  ways  as  they  may  be  now  recovered ;  and  this  very  statute 
10  Geo.  S.  expressly  gave  the  power  of  immediate  commit- 
ment for  such  offences.  This  is  not  the  first  time  that  the 
powers  vested  in  the  commissioners  have  been  extended  to  ma- 
gistrates; for  the  4  Geo.  3.  c.  36.  s.  2.  after  reciting  that  in- 
conveniences had  arisen  from  the  justices  of  Kent  and  Surry 
not  having  the  same  power  to  enforce  the  statutes  relating  to 
hackney  coaches  as  the  commissioners,  the  aldermen  of  London^ 
and  the  justices  for  Westminster^  gave  the  former  the  same  au- 
thority within  their  respective  jurisdictions  as  the  latter  had; 
and  the  circumstance  of  the  magistrates  of  these  four  districts 
being  omitted  in  the  fifth  section  of  the  10  Geo.  3.  shews  that 
the  Legislature  intended  by  the  subsequent  clause  (sect  7.)  to 
give  all  justices,  universally,  where  the  offence  should  be  com- 
mitted, the  same  powers  as  the  commissioners  at  present  have 
over  those  ofiences,  and  not  merely  those  powers  which  they 
had  under  the  9th  of  Anne. 

Erskine  and  Wigley^  in  support  of  the  rule,  after  observing 
that  this  question  arose  on  a  statute  highly  penal,  since  the 
party  convicted  had  no  opportunity  of  appealing,  or  of  iseek- 
ing  redress,  until  he  had  been  imprisoned,  and  that  the  con- 
struction of  it  ought  not  to  be  extended  beyond  the  words,  ad- 
mitted that  justices  have  the  power  of  commitment ;  but  said 
that  it  was  only  in  the  same  qualified  manner  that  the  commis- 
sioners had  under  the  statute  9  Anne^  namely,  after  a  warrant 
of  distress,  and  no  goods  found  to  answer  that  distress.  The 
Stat.  10  Geo.  3.  c.  44.  after  reciting  the  doubts  on  the  7  Geo.  3. 
gave  to  the  commissioners  a  power  of  immediate  commitment. 
But  that  was  a  new  power,  of  which  they  were  not  possessed 
Ibefore;  and  it  is  silent  as  to  magistrates;  fi'om  which  it  is  clear 
that  the  Legislature  did  not  mean  to  confer  the  same  power  on 
them  as  on  the  commissioners.  Then,  by  a  subsequent  section^ 
all  forfeitures  and  penalties  may  be  recovered  before  the  justioess 
**  h^  such  ways  and  means  as  the  penalties  and  forfeitures  in 
**  the  9th  of  Jbine  are  directed  to  be  levied  and  recovered :" 

Vol.  IV.  G  g  it 
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179K       it  is  not  *<  By  such  m9tf%  mnA    laeans  ms  the   pcBtltieft  ^ 

— '    <<  the  9  jtme  may  be  «I0»  levied  and  reoo^Pfred»'*   bat  «*  w 

^M»#       <<  the  penalties  in  that  act  are  direded  to  be  Imed;"  that  i% 

AaPivcTov. 


<<  by  sach  ways  as  the  penalties  are  directed  to  be  levied 
<<  recovered  in  that  act"    Aad  those  pemdties  and  ferfisitsras 
can  only  be  levied  and  recovered  by  distress,  in  defiudt^wbidi 
the  o£Ebnder  may  be  committed,    not  immediate^,  b«l  mfter 
seven  days  at  the  least.    According  to  the  defendant's  cmi- 
struction  of  the  10  Geo.  3.  c.  44>.  s.  ?•  not  only  erne  word  ia  to 
be  substituted  for  another,  <<  of  for  ^  in,"  bat  anothem^rdb 
^*  now,"  must  also  be  added ;  neither  of  which  is  by  any  Unmai 
necessary  to  give  a  certain  effect  to  that  daasn;  nd  in  «  peaal 
statute  it  seems  too  much  to  suppose  ^t  a  ooiirt  af  laiw  will 
add  a  word  for  the  purpose  of  conferring  additional  and 
powers  on  a  single  magistrate,  which  are  alwuya  liable  to 
especially  as  the  statute  may  be  enforced  by  those  powers  wUoh 
it  has  clearly  and  unequivocally  given.    It  is  ^tilj  in  taaes 
where  a  penal  statute  may  be  otherwise  rendeved  sn^gainiyp  or 
easily  evaded,  that  a  Court  of  law  can  add  a  woidi  to  prevurtt  a 
fidlure  of  justice.    Had  the  mi^istfates  -been  tolal^  inniiUid  ia 
this  act,  there  might  have  been  some  colour  of  Ai||«Mnl»  that^ 
as  this  act  was  in  pari  materia  with  tiie  fbiwer  OMb  k  gav^ 
the  same  power  to  the  justices  of  the  fonr  disiricti  M  to  the 
commissioners:  but  they  are  excluded  by  the  fimner  sectiosi, 
which  shews  that  the  power  subsequen4y  gii^M  la 
not  to  be  the  same  as  that  given  to  the 
wise  they  might  all   have  been  included  in  the 
Perhaps  the  Legislature  were  influenced  by  diis 
in  making  a  distinction  in  the  jurisdiction  of  the 
of  judges,  that  it  might  be  imprudent  to  trust «  m^ 
with   the   power    of  immediate    commitment,    tho^igh   4beM 
jpif^t  be  no  danger  in  delegating  the  authority  to  tiive  cosi- 
missionfrs.    But  even  if  it  be  doubtful  on  the  words -of  tha  ae^ 
the  Court  should  put  the  most  mild  interpaetation  v^ftmt  it; 
since^  whatever  construction  it  may  reeaiv%  it  is  a  {Mial  sta- 
tute. 

Tie  Court  said.  That  this  was  a  question  of  soflsa  diScokj, 
owing  to  the  obscure  manner  in  which  the  difeasif  UU  of  -par* 
liament  were  penned:  but  they  thought,  on  ^eomidtriBg  the 
four  statutes  together,  as  beiiig  made  in  pari  maUfit^  and  fosaiH 
img  one  general  system  of  law  upon  this  mUE^fifcZ^  tlMl  die  Le- 
gislature intend  to  give^  and  had  given,  1^  the  aevMlh  aao* 
tioiioftheloGca5.c;44.  the  same  |)ow^  to  dio  jjitfoai  of 

inuMdlMe 
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immediate  commitment  that  was  conferred  on  die  commissioners  1 791. 

by  the  fifth  clause  of  that  act;  and  consequently  that  the  rule  ' 

for  a  aew  trial  should  be  discharged*  agMst 

Rule  discharged  Ai»mM.To*i. 


The  Kino  against  T.  Sainsbury,  Esq,  and  Another,      j^^'jf^ 

npHE  indictment  stated.  That  on  the  4th  September  in  the  By  charter  the 

I  Biiyof  and 

***   27th  year  of  the  present  reign,  at  the  borough  of  SouiJvwarkf  some  of  the  a]. 
ia  the  4»uiity  of  Swrjf^  a  general  meeting  of  the  justices,  he  ^^^^^^ 
of  the  county  of  Suny^  acting  in  and  for  the  division  of  the  jl^^*° . 
town  and  borough  of  Soutkwarif  was  duly  held  for  the  purpose  ai  the  charter 
cf  Iketuing  persons  to  keep  common  inns  and  alehouses  within  ^Mw^^t- 
tlie  said  divbion,  according  to  the  form  of  the  statu^  &a  to°4f  *i^oes 
Tkkt  one  J*  Hedger  then  and  there  requested  the  said  justices  of  the  county 
at  aach  meeting  to  grant  him  a  licence^  &c  in  tfie  parish  of  htteriSlve a 
A.  George  in  the  Borough  i  that  the  said  justices  did  not  then  ^^^^\^^ 
izrant  him  the  licence*  but  postponed  the  further  consideratioB  ^  former. 

^1  .  .1     »  1       n   ^  «  ■.If  1         Wheretwoaeti 

of  toe  question  until  the  11th  gf  Sepiembery  to  which  day  they  of  magittratet 
adjourned  that  meeting ;  that  at  the  adjourned  meeting  the  said  jtm  joriAdkOoii, 
jostiees  finally  refused  to  grant  their  licence  to  Hedger;  that  and  one  appoints 
tka  ddendants,  two  justices  of  the  peace  for  the  town  and  bo-  grant  ak  li- 
ram^  oi  Auikwark,  well  knowing  the  premises,  and  having  ^^j;!".!^.'"' 


notice  af  Ae  said  determination,  and  that  the  liorace  had  been  ^^|^^  ^ 
refiisedy  ftc  not  having  any  regard  for  the  laws  of  ^bis  realm,  pthen  anpoint- 
but  intending  to  increase  the  number  .of  common  inns  and  ale-  meeting;  but 
hoQses  in  the  said  town  and  borough,  in  defiance  of  l^al  ma-  ^^t  together 
gialracy  and  good  order  and  govenment,  afterwards,  on  the  on  the  fint  day ; 
lAth  of  September  in  the  same  year,  with  force  and  arms,  at  ippoifltment,the 
SmMmari  aforesaid,  unlawfully  and  wrongfully  met  together  as  ^^^^^ 
JDSftioes  of  the  peace  for  the  town  and  borough  of  Southfoari^  ■  robsequent  day 

"L  .  .      1  •  J  and  8»nt  other 

for  tiie  purpose  of  granting  licences  to  persons  living  in  the  said  licences,  their 
town  and  borough,  flee,  and  then  and  there  unlawfully  and  CJ^o^^he* ' 
wgrwgfelly  granted  their  licrace  to  the  said  J.  Hedger  to  keep  [^^^^ 
a  common  aldiouse  in  the  same  house  for  which  he  had  so  re- 
qiieated  a  licence  to  be  granted  to  him  by  the  justices  for  the 
cMBty  of  Surry^    acting  in  this  division,  &c;  in  breach  and 
vioiadon  of  the  defendants'  duty  as  lustices,  in  contempt  of  the 
king  and  his  laws,  against  the  form,  of  the  statute,  &c  andf 
against  the  peace,  &c. 

The  defendants  pleaded  the  genend  issue;  and  am  lihe  trial 
the  jury  found  a  special  verdict,  in  substance  as  follows : 

G  g  2  After 
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1 79 1  •  After  stating  that  the  corporation  of  London  were  a  corporation 

"' by  prescription,  it  set  forth  three  several  charters;  1  Ed.  S^ 

agaimst       23  Hen.  6.  and  4  Ed,  6.;  by  which  {inter  alia)  the  mayor,  re- 
SiMirsBVRT.    ^^yjgj.  jmj  guch  of  the  aldermen  of  the  city  as  have  passed  the 
chair,  are  appointed  justices  of  the  peace  for  the  town  and  bo- 
:    rough  of  Soutkwark:  but  neither  of  those  charters  contained  a 
i    non^intromittent  clause  as  to  the  justices  for  the  county  alSuny. 
That  the  mayor  and  aldermen  of  the  city  who  have  borne  tbe 
office  of  mayor,  and  the  recorder  for  the  time  being,  have  been 
used  and  accustomed  to  hold  sessions  of  the  peace  within  and 
for  the  town  and  borough  of  Southioark  four  times  in  every 
year;  and  for  forty  years  and  upwards  have  licensed  pencm» 
to  keep  alehouses  in  the  said  town  and  borough ;  but  ibej  have 
not  been  accustomed  to  act  as  justices  of  the  peace  there  in 
any  other  manner.     That  the  town  and  borough  of  SoiUkmari 
is  within  the  county  ofSuny^  and  the  justices  iq>pointed  for  tba 
county  have  been  accustomed  to  act  in  Soutkwarlc^  and  to  Uceme 
persons  to  keep  alehouses  therein.    That  tbe  general  quarter 
sessions  have  been  usually  holden  once  in  every  year  within  the 
borough;  and  the  three  other  sessions  in  other  different  pkoes  in 
the  county.    The  verdict  th«i  stated  that  A.  B.CLJ}.  &c  (the 
justices  for  the  county  mentioned  in  the  indictment)  wore  on  the 
4th  and  lltb  of  September  1787f  justices  of  the  county  of  Surry  f 
and  acting  in  and  for  that  division  in  which  Soutkwark  lies.  That 
certain  justices  of  the  county,  acting  in  and  fo^  the  division  in 
which  SoutAwark  lies,  on  the  15th  of  August  1787t  issued  thdr 
warrant  under  their  hands  and  seals,  and  thereby  i^^inted  a 
general  meeting  of  the  justices  of  the  coimty,  acdi^  in  and 
for  the  said  division  to  be  holden  on  the  4th  September  then  next 
following,  at  a  certain  place  therein  mentioned,  for  the  poipose 
of  licensing  persons  to  keep  common  inns  and  alehouses  within 
the  said  division ;  and  that  in  pursuance  of  such  warrant  the  said 
general  meeting  in  the  said  indictment  mentioned^  was  hdd  on 
the  said  4th  of  September  by  and  before  A.  R  d  2X,  ftc 
That  at  that  meeting  J.  Hedger  applied  to  those  justioes  for  a 
licence,  who  did  not  grant  it,  but  postponed  the  fortber  ccm- 
sideration  of  it  till  the  11th  of  September;  to  which  day  that 
meeting  was  adjourned.    That  at  the  adjourned  inftftW'g  held, 
&C.  those  justices  refused  to  grant  a  licence  to  J.  Hedger.    That 
on  the  25th  of  August  1767,  the  defendants  then  bein^  the 
mayor  and  alderman  of  the  city  of  London  who  had  passed  the 
dbir,  issued  tlieir  warrant  for  holding  a  general  meeting  of  die 

justioea 
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justices  in  and  for  the  town  and  borough  of  Soutkwark  on  the       1791. 
14th  of  September  then  next,  at  a  certain  place  within  the  bo-     ^ 
rough)  for  the  purpose  of  granting  licences,  &c.;  m  pursuance  of       agauut 
which  a  meeting  was  held  by  the  defendants  on  that  day,  which      ^»"*w;*'*^ 
was  adjourned  to  the  18th  of  September,  when  they  granted  a 
licence  to  Hedger.     That  at  this  adjourned  meeting,  and  before 
the  defiandants  licensed  Hedger,  they  had  notice  of  the  general 
meeting  held  by  the  justices  of  the  county,  and  of  their  having 
refused  to  grant  a  licence  to  Hedger.     But  whether,  &c. 

Shepherd  on    the  part  of  the  prosecution,   contended,  that 
tmder  £6  Geo»  3.  c.  31.  s.  4.  there  could  be  but  one  legal  meet* 
ing  of  the  justices,  unless  by  adjournment,  in  any  particular 
division  for  the  purpose  of  granting  licences;   and  therefere^ 
unless  the  defendants  could  establish  an  exclusive  jurisdictioi^ 
in  the  city  of  London  to  that  purpose,  and  shew  that  the  county 
magistrates  had  no  right  to  convene  any  meeting  at  all,  they 
must  fail,  inasmuch  as  the  county  magistrates. had  first  given 
notice  of  the  meeting  to  be  held,  and  the  subsequent  meeting 
of  the  city  magistrates  was  not  an  adjournment  of  the  other. 
The  statute  in  question  enacts,  <^  That  no  licence  shall  be  grapt- 
^^  ed  but  on  the  1st  oi  September  yearly,  or  within  twenty  days 
^*  after;  and  that  such  licence  shall  be  made  for  one  year  only, 
^'  to  commence  on  the  29th  of  the  said  September:  and  that 
^*  the  day  and  place  for  granting  such  licences  shall  be  apppint- 
^^  ed  by  two  or  more  of  the  justices  acting  for  the  division,  by  a 
<<  warrant  under  their  hands  and  seals,  at  least  ten  days  before 
*'  such  meeting,  directed  to  the  high  constable  of  the  said  divi* 
*'  sion,  requiring  him  to  order  his  petty  constables,  &c.  to  give 
^*  notice  to  the  several  innkeepers  and  alehouse  keepers  within 
^*  their  respective  constablewicks  of  the  day  and  place  of  such 
*'  meeting;  and  all  licences  granted  at  any  other  time  or  place 
^*  shall  be  null  and  void  to  all  intents  and  purposes  whatsoever.'* 
The  Court  have  already  decided  in  The  King  v.  Holland  and 
Forster  (a),  and  the  King  v.  Filewood  (&),  that  the  subsequent; 
granting  of  a  licence  by  magistrateSf  after  the  general  meeting 
had  refused  one,  was  the  subject-matter  of  a  criminal  informa- 
tion: and  therefore  as  the  act  is  illegal^  an  indictment  Aecessa- 
rily  lies,  though  no  corrupt  motive  be  imputed  in  the  present 
case.    Now  it  cannot  be  disputed  that  the  oounty-magistrate«   - 
had  a  right  to  convene  the  meeting  for  the  purpose  of  granting 
licences:   their  commission   extends  over  the  whole  coon^; 

(«)  AbU|  1  vol.  694.  (I)  Ibid. 

and 
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1791.       and  though  the  defendaaU  may  also  have  jurisdictioD  over  dit 
"""~"^    borough  of  Soutkwark  by  charter,  yet  as  their  diarter  oootaim 
^MMst       no  non^iniramkteni  clause,  it  is  dear  that  the  jurisdiction  of 
SAiMfsuRr.    ^  county  justices  is  not  exduded.    Blankley  v.  WimtiamUsf 
(a).    The  utmost  therefore  the  defendants  could  datm  was  a 
concurrent  jurisdicticm  with  the  county  justices,  which  wottid 
hare  authorised  them  to  attend  the  general  meetii^  puwoBt 
to  the  first  notice,  but  will  not  warrant  them  in  holding  a  sqMu 
rate  meeting  of  thdr  own,  subsequent  to  the  other.     If  it  were 
otherwise,  the  different  magistrates  would  be  ever  nmnii^  a 
race  against  each  other  in  the  granting  of  licences;  firom  which 
great  mischiefs  would  ensue  to  the  public.     He  also  took  aiio- 
tiier  objection :  That  it  did  not  appear  that  the  defendants  had 
ever  acted  before  in  the  division  in  any  other  req>ect  than  that 
of  granting  licences;  and  the  statute  requires  an  acting  distinct 
firom  and  independmit  of  the  act  of  granting  licences.     But 
Tike  Court  said,  there  was  no  weight  in  that  objection* 
Garraw,  on  the  part  of  the  dty  cfLondon^  declined  entering 
into  the  general  question  of  jurisdiction,  allegiiig  as  a  reason 
some  particular  objections  to  th^  manner  in  which  the  special 
verdict  had  been  drawn  up  out  of  Court,  and  rdied  on  several 
formal  objections.     1st,    The  indictment  only  allq;es  that   a 
general  meeting  of  the  county  justices  acting  in  and  for  the  di- 
vision was  duly  held,  &c.;  whereas  it  ought  to  have  chai^ged  m 
what  manner  the  meeting  was  hdd,  that  the  Court  might  ju<^ 
whether  it  were  duly  holden.     Nor  is  this  general  diai|;e  cured 
by  the  finding  which  is  also  defective,  for  the  i^ieeial  vofdicC 
only  states  that  on  the  4th  of  September^  &a  the  justices  isnied 
thdr  warrant  under  their  hands  and  seals,  and  thereby  appoint- 
ed a  general  meeting  of  the  justices,  &c  to  be  holden  on  the 
14th  September y  &c.  for  the  purpose  of  licensing,  &&;  and  it 
is  not  found,  as  the  act  directs,  that  that  warrant  was  issned  at 
least  ten  days  before^  &c.  to  the  high  constable^  requiring  him 
to  order  his  petty  constables,  &c.  to  give  notice  to  the  several 
innkeepers;  and  this  bdng  a  special  verdict,  nothing  can  be 
supplied  by  intendment ;   and  therefore^   even*  if  the  general 
allegation  were  suffident  in  the  indictment,  yet  the  whole  of 
the  fiuls  ought  to  have  been  found,  which  were  necessary  to 
warrant  it.    In  2L  v.  Crake  (ft)  where  a  powor  was  pven  by  act 
of  parliament  to  the  justices  of  Surry  at  their  quarter 


(«}  Aate,  J  foL  279*  W  Cntf.  s6. 
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upon  the  application-  of  the  mayor,   aldermen,  and  common       1791. 

coundl  of  London^  in  common  council  assembled,  to  issue  a   T 

precept  to  the  sheriff,  to  summon  a  jury  to  assess  the  value  of  a^td^d  ■ 
such  landu  as  the  majror,  aldermen,  &c.  should  adjudge  neces-  ^^^^v^^* 
sary  to  be  purchased  for  the  purposes  of  the  act;  and  the  act 
required  that  notice  in  writing  should  be  previously  given  to  the 
persons  interested,  at  least  fourteen  days  before,  and  left  at  their  ^ 
dwelling-houses  or  usual  places  of  abode^  &c. ;  and  the  Sessions 
had  thereupon  made  ao  order  for  the  valuation  of  an  estate^  in 
which  thfe  defendant  was  interested,  but  bad  neglected  to  state 
qpedally  that  a  notice  had  been  given  to  him  m  writings  &c. 
according  po  the  requisites  of  the  act,  but  merely  alleged  that 
upon  proof  of  due  notice,  8tc.:  diis  Court  were  clearly  of  opi* 
nion  that  this  was  bad,  and  quashed  the  order;  saying,  that  the 
notice  ought  to  have  been  fhlly  set  out  and  precisely  pursued, 
and  that  the  defect  was  not  cured  by  appearance.  2d,  The  in« 
dictment  states  that  a  meeting  of  the  justices,  acting  in  andjbr 
the  division  of  the  tenon  and  borough  of  Southwarkf  **  was  held 
'*  ftc :  but  that  is  not  found  by  the  verdict ;  which  states  that 
'*  a  meeting  was  held  by  the  justices  of  the  coun^  of  Sttrry^ 
^*  acting  in  and  for  that  division  in  which  Souikaoark  lies*'  The 
jury  therefore  have  not  found  that  there  is  such  a  division  as 
that  of  the  town  and  borough  of  Southwark;  and  in  point  of 
fact  Southwark  is  within  the  division  of  the  Half  Hundred  of 
East  Brixton.  Nbn  constat  therefore  upon  this  record,  but  that 
the  meeting  held  by  the  Suny  justices  for  the  division  in  which 
Southroark  is  locally  situate  was  a  meeting  for  the  rest  of  the 
division  excluding  Soutkwark:  and  if  so,  the  defendants  were 
justified  in  holding  their  meeting  in  Southwark.  5d,  The  act 
done  by  the  defendants,  no  corruption  being  imputed  to  them, 
is  not  indictable :  in  the  cases  cited,  corruption  was  the  princi- 
pal ground  of  the  charge.  And  even,  supposing  the  act  done 
by  them  were  void,  that  would  not  make  it  the  subject-matter 
of  an  indictment 

Lord  Kemton,  Ch.  J. — Considering  who  are  the  litigating ' 
parties  upon  this  record,  it  is  impossible  to  suppose  that  the  pro* 
secution  was  instituted  for  any  other  purpose  than  that  of  set- 
tling the  limits  of  this  jurisdiction.  And  therefore,  without 
giving  any  opinion  upon  the  formal  objections  which  have  been 
raised,  and  which  may  be  argued  again  if  the  parties  desire  it^ 
we  ought  to  take  the  first  opportunity  of  settling  the  real  qaes« 
tion  in  the  case,  which  is.  In  whom  is  vested  the  jurisdiction  of 
granting  ale  licencesy  and  of  doing  other  magisterial  acts  within 

this 
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1791.  this  district? — and  that  point,  tliough  it  is  of  great  importance 
■ir^"jrjj  to  the  public,  is  involved  in  no  difficulty  whatever.  That  the 
aytfiM/  king  may  grant  a  commission  of  tlie  peace  for  a  county,  and 
thai  the  jurisdiction  of  such  justices  may  pervade  the  whole 
county,  cannot  be  doubted.  Neither  can  it  be  disputed  that  be 
may  grant  commissions  of  the  peace  for  any  particular  district 
in  the  county,  and  that  that  subdivision  may  have  justices  of 
its  own,  exclusive  of  the  jurisdiction  of  the  justices  of  the  county 
at  large:  but  the  latter  can  only  be  effected  by  a  non-ifUromit'- 
■  tent  clause,  prohibiting  the  county  justices  from  interfering  in 
that  district.  Tliis  doctrine  was  fully  recognized  in  Talboi  ▼. 
Hubblcy  2  Str,  1154.;  from  a  manuscript  note  of  which,  it  ap- 
pears that  it  was  there  taken  as  a  datum  that  the  justices  of  the 
county  would  be  excluded  if  there  were  a  non-intromittent 
clause  in  the  charter  granted  to  the  smaller  district,  but  not 
otherwise.  In  one  of  the  charters  granted  to  the  city  of  Lon* 
don^  there  is  an  express  power  constituting  the  mayor  and  cer- 
tain of  the  aldermen  justices  of  the  borough  oiSoutkwarks  they 
are  therefore  Charter  justices  of  that  district;  and  that  juris- 
diction has  never  (I  believe)  been  doubted.  But  another  ques- 
tion has  arisen,  and  which  is  proper  should  be  settled,  Whether 
it  be  legal  (for  whether  it  be  decent  or  dc^corous  no  person  can 
doubt)  for  two  different  sets  of  magistrates,  having  a  cmicurrent 
jurisdiction,  to  run  a  race  in  the  exercise  of  any  part  of  their 
jurisdiction  ?  It  is  of  infinite  importance  to  the  public  that  the 
acts  of  magistrates  should  not  only  be  substantially  good,  but 
also  that  they  should  be  decorous.  The  facts  in  this  case  are 
shortly  these: — Some  of  the  justices  for  the  county  of  Suny^ 
having  before  them  the  statute  of  26  Geo.  2.  and  knowing  that 
the  licences  ought  to  be  granted  on  a  certain  day  and  time^  ap- 
pointed a  day,  the  4th  of  September,  for  licensing  ale-houses  in 
this  division ;  on  which  day  they  accordingly  held  their  meeting; 
and  certain  of  the  magistrates  of  the  city  of  Landofij  who  in 
general  are  competent  to  this  purpose,  appointed  another  meet- 
ing on  a  subsequent  day.  But  the  jurisdiction  of  the  justices 
who  had  appointed  the  first  meeting,  had  attached  before  this 
time;>  not  indeed  so  as  to  exclude  the  city  justices  from  acting 
at  the  first  meeting,  for  they  might  all  have  acted  together ;  but 
it  excluded  the  city  justices  of  their  jurisdiction  to  act  on  the 
subsequent  day.  On  the  general  question  therefore  I  am  clearly 
of  opinion  that  the  Surry  justices  and  the  magistrates  for  the 
city  have  a  co-ordinate  jurisdiction  within  this  district ;  and  that 
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the  meeting  of  the  city  justices  in  this  case  was  illegal^  the  ja-       1791b 
risdiction  of  the  other  magibtrates  having  first  attached.     But» 


The  Kmo 

as  to  the  questions  of  form,  if  the  city  of  London  are  serious  in        Mgmiut 
relying  on  thera,  1  shall  require  further  time  before  I  deliver    *^'"*''*^» 
my  opinion  upon  them. 

AsHHURST,  J. — There  being  no  words  of  exclusion -in  the  \ 
city  charters,  it  follows  as  a  consequence  that  the  justices  of 
the  county  have  a  concurrent  jurisdiction  in  the  borough  of 
Soidhxoark:  if  so,  it  also  follows  that  the  jurisdiction  of  holding 
the  meeting  directed  by  the  26  Gso.  2.  attached  in  those  ma- 
gistrates who  firbt  gave  notice  of  the  n^ecting;  and  it  was  a 
breach  of  the  law  in  the  other  magistrates  to  attempt  to  wrest 
this  jurisdiction  out  of  their  hand$ :  for  what  the  law  says  shall 
not  be  done,  it  becomes  illegal  to  do,  and  is  therefore  the  sub* 
ject-matter  of  an  indictment,  without  the  addition  of  any  cor- 
rupt motives.  And  though  the  want  of  corruption  may  be  an 
answer  to  an  application  for  an  information,  which  is  made  to 
the  extraordinary  jurisdiction  of  the  Court,  yet  it  is  no  answer 
to  an  indictmcuc,  where  the  judges  are  bound  by  the  strict  rule 
of  law. 

BuLLER,  J.  declared  himself  of  the  same  opinion;  and  he 
and  Mr.  Justice  Ashhunt  seemed  to  incline  against  the  formal 
objections. 

Grose,  J.  declined  giving  any  opinion,  not  being  in  Court 
when  the  case  was  argued. 

The  Recorder  of  London  then  said.  That,  as  the  Court  had 
delivered  their  opinion  upon  the  principal  question,  the  ciQr 
would  not  trouble  them  with  any  further  argument  upon  the 
objections  of  form ;  on  which 

The  Court  gave 

Judgment  for  the  Crown* 


A 


The  King  a%aimt  Holland*  ff^^i 

J  information  had  been  filed   by    the  Jltomey-General  ^j,^^^^^^ 
against  the  defendant,   for  ofiences  committed  in  India  j  filed  by  the  »t. 

^^  1  A^        A    tofoey-generil 

the  trial  for  which  is  particularly  provided  for  by  the  24  Geo.  8.  agaimt  zm  Bma 
c.  25.  amended  by  26  Geo.  S.  c.  57.     The  defendant  demurred  ^^^;^ 
to  this  information;  and  the  Attomey-General  obtained  a  rule  •^^^^T  ^* 
to  shew  cause  why  the  information  should  not  be  amended  in  defendant  de. 

•  •     1  Biufrcdf  nuT 

certain  particulars.  be  mended  in 

^.  Jt.  upon  the  motion  of  the  Attoracy-Ocncnk 
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1791*  JSrMne^  Bower,  and  Anstruther^  shewed  cause  igaintt  die 

— —    ml*;  conleiKliDg  that  the  Attorncj^General  oaglit  to  be  driTen 

mtbiH^  to  file  a  new  infomnatioii ;  and  dial  no  power  was  gifen  by  the 
Hofci^No.  1^  ^  enable  the  Court  of  King^s  Bench,  after  a  denMinier« 
to  amend  the  informadon.  They  relied  chiefly  on  the  Md  ami 
84th  sectione  of  the  latter  statute:  by  die  1st  of  whidk  the 
defendant  is  precluded  from  taking  any  adrantage  of  a  delbct 
in  the  proceedhigs  in  arrest  of  judgment;  and  the  latter  cttAj 
provides  for  the  case  where  his  demurrer  is  aoer^ruMLhi  the 
King^s  Bench.  From  thence  they  implied  an  intention  in  the 
Legislature  that,  inasmuch  as  they  deprived  the  party  of  the 
common  right  of  the  subject  to  arrest  an  illegal  judgment, 
which  would  be  final  on  that  information,  if  his  demanrer, 
which  they  did  allow  to  him,  prevailed,  it  should  be  equally 
final  on  the  same  proceeding.  And  as  the  defendant  may  de- 
mur in  this  case,  without  confessing  or  avoiding  the  fiu:t,  the 
Legislature  intended  that  such  a  question  as  the  present  should 
be  discussed  on  the  demurrer,  and  not  on  a  motion.  If  dus 
were  not  so,  it  was  nugatory  to  allow  the  par^  the  privilege  of 
demurring;  for  if  upon  every  demurrer  the  Attomey-Oeneral 
were  to  be  at  liberty  to  amend,  the  party  would  only  be  assist- 
ing him  to  draw  a  sufficient  information  against  himseli^  or 
suffer  himself  at  once  to  be  tried  on  an  insufficient  one.  And 
besides,  this  is  particularly  hard  against  the  bail,  who  are  diereby 
made  to  become  responsible  for  the  defendant's  appearance  to 
a  charge  entirely  different  from  that  for  v4iich  tbey  originally 
engaged. 

The  Attomey^Generalj  corUrdj  was  stopped  by  the  Court. 

Lord  Kenyqn,  Ch.  J. — If  amendment  afler  amendment  were 
to  be  applied  for  to  harass  the  defendant,  perhaps  the  Court 
would  refuse  to  lend  their  aid  any  longer :  but  this  is  an  appli- 
cation in  the  ordinary  course  of  justice.  The  act  of  parliament  on 
which  these  proceedings  are  founded  b  indeed  introductory  of 
something  novel  in  the  progress  of  them;  but,  as  fiu:  as  this  inform- 
ation has  already  proceeded,  there  is  nothing  to  distinguish  it 
from  other  informadons.  At  present,  the  infonnatiail  liaa  gcme 
on  in  the  conmion  course;  and  therefore  we  may  fiuify  try  the 
propriety  of  this  applicadcm  by  the  common  rules  of  practioe  on 
the  like  proceedings.  Now  amendments  upon  infiifBiatioiia  are 
ao  much  a  matter  of  course,  that  they  are  even  made  on  an  appli- 
oation  to  the  judges  at  chambers.  With  re^)ect  to  the  aaneodr 
ments  proposed  altering  the  nature  of  the  undertaking  of  dM  ImA 

IN 
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the  stme  objection  would  equally  apply  to  mamtdmenu  in  all 
other  informationfl.  But  it  is  said^  that  they  ought  not  to  fai» 
allowed  here;  becaiMe  the  L^fislature,  harii^ precluded  the  de» 
fendantfrom  moving  in  arrest  of  judgment  for  any  defect  in  the 
proceedings,  and  having  only  provided  for  the  case  of  his  de* 
murrer  being  over-ruled,  could  not  have  intended  that  his  de* 
mnrrer  should  be  inconchisive,  if  it  prevailed.  We  cannot  here 
examine  the  hardship  of  such  a  provision :  but  let  it  always  be 
remembered^  that  the  defendant  has  also  an  extraordinary  in* 
dulgence  granted  to  him ;  for  he  is  not  concluded  by  a  bad  de» 
monrer,  but  may  afterwards  be  tried  on  the  merits.  But  at  aU 
events  it  is  right  that  the  natureof  the  oflence  should  be  made 
to  appear  clearly  and  legally  upon  the  record  to  the  judges  who 
are  to  try  it ;  and  I  am  clearly  of  opinion  that  tliis  amendment 
is  absolutely  of  course. 
Per  Curiawij 

Rule  absolute  [a). 


179t. 


TbtKiiCO 

_  f       - 


(a)  The  sjd  itct.  of  die  a6fb  €*••  3.  protides  eipressly,  "  that  nothing  in  that  or  the 
^  zedted  act  contained  dull  extend  or  be  construed  to  extend  to  deprive  the  proaecutor  of 
«  inch  information,  or  the  defendant  thereto  of  any  rights  liberty,  benefit«  or  advantage, 
■^  to  which  by  the  bw  of  the  land,  or  tfle  rules  of  practice  of  the  Court  of  King's  Bench, 
^  «di  prosecutor  or  defendant  is  or  might  have  been  entitled  upon  any  other  information 
**  of  a  like  natiM«  depending  in  the  said  Court  of  King's  Bench  before  issue  b  fact  jotned 
■^  therein ;  nor  to  pievent  or  restrict  the  said  Court  of  King's  Bench  from  exercising  any 
^  iuch  power  of  authority  as  would  or  might  have  been  legally  exercised  by  it  in  the 
**  matter  of  any  such  information  before  issue  in  fact  joined  therein/*  &c/ 


EvAMS,  qui  tam^  against  Stevens. 

^T^HIS  was  a  qui  tarn  action  brought  by  the  plaintiff,  who  sued 
"*•  as  well  for  the  treasurer  of  the  Eastern  Division  of  the  coun- 
ty of  Sussex  as  for  himself  to  recover  a  penalty  against  the  de- 
fendant under  the  22  Geo.  3.  c.  41.  for  having  voted  for  mem- 
bers to  serve  in  parliament  for  the  town  and  port  of. Seq/brd 
at  the  last  general  election,  being  disqualified  as  an  excise-officer* 
At  the  trial  before  Wilson,  J.  at  the  last  assizes  for  Sussex,  two 
objections  were  made :  Ist,  That  the  defendant  did  not  come 
under  the  description  of  an  excise-officer  intended  to  be  disqua- 
lified by  the  act  in  question,  inasmuch  as  his  appointment  was 
only  temporary;  and  for  other  causes,  which  it  is  not  material 


SaittrJof, 
N$v»  19th. 


Where  the 
moietv  of  a  pe* 
nalty  is  given 
by  a  statute  to 
the  treasurer  of 
a  county,  tid- 
ing, otiBvitiofif 
the  word  t^i"^ 
sim  must  be 
taken  in  itailr- 
#a/8nd  notia 

aense,  and  can- 
not be  applied 
tothedo&rent 
parts  of  a  coun- 
ty in  which  the 


under 
fironi 


geoeial  conmiauon,  but  for  the  convenience  of  the  countr  adjourn  the  qaartef^«eaiioiia 
^an  of  is  to  another,  and  tppoiat  a  separate  trcafortr  &r  eacn. 

to 
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td  enlarge  upon,  as  the  Court  thought  it  mmeoeaiafy  to  enter 
upon  them,  and  desired  the  counsel  to  confine  ibm  argument 
to  the  second  objection;  that  this  action  ought  to. have  been 
brought  in  the  name  of  the  treasurer  of  the  county  at  larger  and 
not  the  treasurer  of  the  eastern  division  in  particular;  no  nidi 
division  of  this  county  being  known  to  the  law.  As  to  this 
point,  it  appeared  in  evidence  that  there  always  had  been  two  per- 
sons  appointed  to  the  office  of  treasurer  of  the  county,  one  spe- 
cifically for  the  eastern  (within  which  Seaford  was  locally  si- 
tuated) and  the  other  for  the  western  division,  by  separate  ap- 
pointments. But  there  was  but  one  commission  of  the  peace  fiw 
the  county,  though  the  magistrates  who  lived  in  one  of  the  di- 
visions first  held  the  quarter-sessions  in  that  division,  and  then 
adjourned  it  to  the  other  division,  where  another  set  of  magis- 
trates and  a  different  grand  an4  petit  jury  attended  in  the  same 
manner;  and  the  several  treasurers  received  their  respective  ap- 
pointments from  these  different  sets  of  magistrates.  The  learn- 
ed Judge,  upon  the  evidence,  directed  a  verdict  for  the  plain- 
tiff; but  gave  the  defendant  leave  to  move  this  G>urt  to  enter  s 
nonsuit,  if  they  should  be  of  a  different  opinion.  A  rule  nisi 
having  been  obtained  for  that  purpose^ 

Bond^  Serjt.  Palmer ^  and  Wood^  now  shewed  causey  oontending^ 
that  by  the  words  of  the  act,  directing  a  moie^  of  the  penalty 
*^  to  be  paid  into  the  hands  of  the  treasurer  of  the  county,  ridings 
**  or  division^  within  which  the  offence  shall  have  been  conunit- 
<<  ted,**  the  term  <<  division"  was  intended  to  be  used  in  its  po^ 
pular  and  not  in  its  legal  sense;  and  referred  to  every  county, 
where  a  distinct  treasurer  was  in  fact  appointed  for  the  separate 
divisions  thereof.  Here  evidence  was  given  not  only  that  the 
county  of  Sussex  was  so  divided  at  the  time  of  passing  the  act^ 
but  that  such  division  had  been  well  known  and  recogniied  as . 
fiir  back  as  any  evidence  reached.  The  county  of  Kent  is  di- 
vided in  a  similar  manner ;  and  it  is  notorious  that  it  is  so  divid- 
ed. There  is  no  reason  for  supposing  that  the  Legislature 
did  not  mean  to  apply  the  word  *^  division**  as  well  to  these 
two  counties  as  to  the  county  of  Lincoln.  And  indeed 
there  is  an  instance  of  the  divisions  of  Kent  having  been 
recognized  by  the  Legislature  in  an  act  of  the  9  Geo,  i.  €•  12. 
intitled,  *<  An  act  to  enable  the  justices  of  the  peace  act- 
*^  ing  for  the  western  division  of  the  county  of  Kentf  to  pur- 
**  chase  a  convenient  piece  of  ground  for  building  a  gaol 
*^  for  the  said  county,  and  for  empowering  the  said  justices 
"  to  jq)ply  part  of  the    county   stock  qf  the  said  dioision 

<*  towards 
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^  towards  the  same.**  There  is  another  general  .«ct|  in  irtiich 
the  Legislature  have  used  the  term  division  in  tbe  same  popular 
senses  and  which  seems  particularly  to  refer  to  sudi  a  case  as. 
this,  where  separate  treasurers  are  appointed  for  the  separate  di?i« 
sions;  and  that  is  the  12  Gea»  2.  c.  29.  an  act  for  the  more 
easy  assessing,  collecting,  and  levying  of  county-^^tes.  The  first 
section  directs  the  money  assessed  to  be  collected  by  the  higb 
constable  of  the  respective  hundreds  and  divisions;  by  the  se- 
cond section  the  overseers  of  the  poor  are  directed  to  pay  out 
of  the  money  raised  for  the  poor  so  much  to  the  high  consta- 
bles of  the  respective  hundreds  or  divisions  of  the  said  counties; 
and  by  the  sixth  section  the  high  constables  are  directed  to  pay- 
the  money  over  to  the  person  or  persons  *^  (being  resident  in 
**  any  such  county,  riding,  division^  city,  liberty,  or  place  wheire 
*^  such  rates  shall  be  respectively  made)  whom  the  said  justices 
*^  shall  at  their  respective  quarter-sessions  appoint  to  be  trea- 
**  surer  or  treasurers^**  &c.  Now,  as  under  that  act  the  money^^ 
could  only  be  paid  into  the  hands  of  the  treasurer  of  the  parti- 
cular division  for  which  he  was  appointed, — so,  by  a  parity  of 
reasoning,  the  Legislature  must  have  intended  the  moiety  of  the 
penalty  in  question  to  go  to  the  treasurer  of  that  particular  di-^ 
vision  for  which  he  was  appointed,  within  which  the  ofience 
was  committed,  and  who  would  have  been  alone  entitled  to 
receive  the  penalty.  And  the  person  who  was  entitled  to  receive 
it  is  the  person  who  should  sue  for  it.  The  declaration  could 
not  be  drawn  in  any  other  way  than  it  is,  so  as  to  be  adapted  to 
the  truth  of  the  case ;  for,  if  the  plaintiff  had  declared  for  the 
joint  treasurer  of  the  county  as  well  as  for  himself,  the  answer 
would  b^  There  is  no  such  officer;  and  upon  production  of  the 
separate  and  distinct  appointments  to  each  of  the  two  treasurers9 
thh  plaintiff  must  have  been  nonsuited :  so  also  if  he  had  sued 
in  the  name  of  the  treasurer  of  the  county,  there  never  having 
been  such  an  officer  appointed.  The  former  case  of  Evansj  qui 
tam^  v.  Stevens  (a)  only  decided  that  the  treasurer  of  a  particulior 
district,  like  Seqfordy  was  not  such  a  treasurer  as  was  intended 
by  the  act ;  but  did  not  decide  that  a  treasurer  could  not  be  ap- 
pointed for  a  division  of  a  county  which  has  always  existed  in 
tsiCL  If  indeed  there  had  been  a  joint  appointment  for  the 
whole  to  two,  and  merely  for  their  own  convenience  they  had 
squirated. their  divisions,  this  declaration  would  be  bad;  but  the 
ffujit  is  otherwise. 

Piggott  and  Adanij  contrdy  were  stopped  by  the  Court 

(«)  Antcj  as4« 

Lord 
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1791.  Lard  Kbhyok,  Ch.  J.— We  arc  called  upon  lo  tevkw  a  merjr 

late  dedskm  apoB  die  tame  ndiject,  sod  beliicaa  liie  aame 
parties;  and  if  it  were  wron^  to  be  sore  we  ouglt  tm  Uke  Am 
opportonity  ef  oorrectiiig  it:  bat  I  confess  that,  onie-eouider- 
lag  the  questioay  I  am  Tery  well  satisfied  witb  that  determiBa- 
liaB.    The  afgament  from  ike  act  of  paiiiameDt  respectiBg  Ae 
ooai^  of  Keni  only  proves  ibat,  where  ihe  Legislatare  chote  to 
use  a  word  accordiag  to  its  papnlur  sense  in  a  paitaciilar  cmautyy 
tkey  said  that  it  should  have  that  effect :  bat  where  legal  woria 
ave  ttsed,  handng  l^al  ideas  annexed  to  them,  and  Aepe  is  no- 
thing ^tber  in  the  reason  of  the  thing  or  in  the  eonleit  of  the 
statute,  to  shew  that  the  Legislature  used  them  in  a  diftrent 
senses  they  must  receive  a  legal  construction.    The  aetof  par- 
laameBt  {a)  on  which  this  action  is  brooghC,  directs,  that  a 
moiety  of  the  penidty  slial  be  paid  into  the  haads  of  the  trea- 
surer of  the  counijff  riding,  or  dwision^  where  tiie  effenoe  is 
committed.    And  the  question  is.  Whether  'dM  last  of 
word%  thus  arranged  togethec,  afaaH  apply  to  a  Annoi 
known  in  ibe  law,  but  caprtcioiisly  adqpted  in  partndar 
ties?   There  are  legal  drrisions,  ^idnch  satisiy  and  cbeotly  qipiy 
to  each  of  these  words:  amatji  applies  to  every  €0|Bity  »  tke 
kingdom  except  two;  riding  to  YorkAire,  and  dioukm  io  Uf^ 
colnshine,  where  there  are  three  di\'isie«is,  and  thica  soparsHe 
oommissi^^ns  cf  ibe  .peaoc^  three  ^ narter-sessicms,  and  ibree  das- 
tiact  rates.    The  statute  43  Eliz.  c.  8.  &  14^  cnaldes  the  jystseea 
at  their  vessioas  Id  appoint  one  or  two  .tresBdrers  within  dieir 
raspectiye  jarisdiotiona;  bat  if  for  better  ooUocting  the  raftsa 
they  appaint  two,  -still  they  make  bot  one  oftcer  for  d^  wh«Ae 
district,  snd  not  one  iot  a  moietj^  of  saoh  distriot    So  wt  die 
ca8e.(&)  respecting  die  aahdcviwn  «af  a  paridi  where  partiodbr 
overseers  act  Cor  their  own  oantvanience  in  pardoalar  dtolUs  at 
the  parish,  di^  are  overseers  for  the  whole  parish^  and  the 
money  calleoted  by  each  constitnSes  one  jeidt  fiuid  Jbr  die 
whole.    The  supposed  difficaky«  thfiisfore,  in  this  eaas^  that  no 
action  could  be  brcMight  by  the  treasurer  4>f  the  oomi^  {dioiig|hf 
if  such  difficulty  did  ju'ise  fnom  the  iaipreper  afyAHttKafC  of 
the  justices!  we  .perksps  ecmld  not  remady  it)  b  aemoied*    Beti 
it  is  said,  that  the  same  person  who  is  appointed  lo  'Moeive  the 
county  rates  in  this  piuticular  district,  is  to  reeeiie  die  >moiety 
of  this  penaky:  ivhen  the  raies  are  coHectod  by^d»4ieMMrsia 
for  the  eastern  and  western  divisions  of  this  couHly»  thiy  mOUa 

(a)  %%  Gf  3.  €.  4X.  /.  Z.  (I)  R,  T.  JfiWwir,SB<^  s6^ 
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one  aggregate  fund  for  the  whole  covnty;  and  these  two  per-       1791. 

sons,  though  i^pointed  treasurers  for  different  districts,  make 

in  law  but  one  treasurer  for  the  whole  eowitj^ 

AsHHUasT,  BuLuut,  and  Gaose,  Justices,  cmcvrred:  and 
BuLLER,  J.  added,  that  the  argument  that  the  person  who 

is  to  receive  ought  to  sue^  is  not  well  founded;  for  both  ought 

to  sue,  though  one  may  receive:  perhaps  a  receipt  by  either 

would  be  sufficient. 

Role  absofaite. 


SriTVNt. 


HopiLiKs  against  Waller.  y^HTt^i. 

rf^HlS  was  a  question  on  the  anntuty  act  {a).    The  annuity  A  memorial  of  a 
was  granted  in  1777;  and  the  judgment  was  entered  up  tomey  given  to 
before  the  annuity  act  was  passed,  but  not  till  after  the  first  day  2^t"in JjSto 
of  the  sessions.    There  was  a  memorial  of  the  bond  and  iudc:-  ••?*"  •"  ■**: 

t'   '"o    mncj,  mustbe 

ment,  but  not  of  the  watratit  of  attorney;  for  which  defect  a  res^rcd under 
rule  was  dbtained,  ealfing  on  the  plaintiff  to  shew  cause  why  the  i;  Sl"^c?^6. 
judgment  should  not  be  set  aside;  against  which  *  ^ ^^^^*  '*• 

cf.  Heymood  now  shewed  cause,  on  an  affidavit.  Stating  that 
the  plaintiff  never  had  the  warrant  of  attorney  in  his  possession; 
and  that  it  was  originally  delivered  to  the  defendant's  attorney, 
who  had  since  absconded.  He  also  contended,  that  a  warrant 
of  attorney  to  enter  up  a  judgment,  was  not  an  instrument  to  be 
inserted  in  the  memorial,  within  the  meaning  of  the  act ;  for 
that  the  judgment  was  the  operating  instrument,  the  warrant  of 
attorney  being  merely  the  authority  for  entering  up  the  judg- 
ment; after  which  it  wBsfuncttts  officio.  That  the  act  required 
the  several  deeds,  by  which  an  annuity  is  granted,  to  be  en- 
rolled for  the  purpose  of  conveying  information  to  the  public 
of  the  real  transaction  between  the  parties ;  but  that  a  warrant 
of  attomqr,  from  the  very  nature  of  it,  could  convey  no  infor- 
mation whatever.  He  also  observed,  that  this  annuity  was 
granted  before  the  act  passed. 

Russell,  in  support  of  the  rule,  said,  that  the  words  of  the  act 
were  general,  requiring  all  deeds,  instruments,  &c  by  which 
any  annuity  is  granted,  to  be  inserted  in  the  memorial;  and 
that  there  was  no  reason  to  except  so  important  an  instrument 
as  the  warrant  of  attorney,  which  was  the  foundation  of  die 
jtidgmetlt    That  this  transaction  must  be  considered  as  sub- 

(c)  17  Ot$,  3.  €•  s6. 

sequent 
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1791.       sequent  to  the  passing  cyf  the  annuity  act,  which  had  rdaticm  to 
the  first  day  of  the  sessions.     And,  in  answer  to  the  fact  now 


Wa&lii. 


^gkui  sworn  to,  that  the  defendant's  attorney  had  the  warrant  of  at- 
torney, that  the  plaintiff  himself  should  have  taken  care  to  in- 
sert the  warrant  of  attorney  in  the  memorial,  for  his  own  secu- 
rity :  and,  not  haying  so  done,  that  he  ought  to  8u£Rsr  for  his 
own  neglect. 

Lord  Kenyon,  Ch.  J. — If  it  had  appeared  that  the  wammt  of 
attorney  had  been  lost  before  the  enregistering  of  the  memo- 
rial,  it  might  have  varied  the  case;  but  here  that  is  not  shewn, 
and,  therefore  it  ought  to  have  been  registered ;  for  the  mean- 
ing of  the  Legislature  was,  that  every  instrument  by  whidi  an 
annuity  is  secured,  should  be  inserted  in  the  memoriaL  The 
words  of  the  act  are«  <^  deed,  bond,  instrument,  or  other  aasnr- 
^^  ance;"  and  it  is  impossible  to  say  that  a  warrant  of  attomqr 
does  not  &11  within  one  of  these. 

BuLLER,  J. — The  warrant  of  attorney  must  have  existed  at 
first,  and  then  it  was  incumbent  on  the  plaintiff  to  enroll  it: 
its  being  lost  since  that  time^  is  no  answer  to  this  act  of  parlia- 
ment. 

Per  Curiam,  Rule  absolnte  (a). 

(«)  Vad.  Sz  parte  CbtsttTf  post.  694. 


MmdMy,         Jones  on  the  Demise  of  Griffiths  against  Marsh. 

Where  the  te>     {^^  ^^  ^"^  ofthis  ejectment  before  Heathy  J.  at  the  last 
Ki«  Slhe**'  Shrewsbury  assizes,  it  was  admitted  that  the  defendant  — 


year  has  a  dwell-  tenant  ffom  year  to  year  to  the  lessor  of  the  plaintiff;  and  the 
another  place,  only  question  was,  Whether  the  defendant  had  been  served  with 
npiiw  to^SLit^tQ  ^^®  notice  to  quit  ?  It  appeared  that  the  notice  had  been  served 
¥*!J5^"1***^*  on  the  defendant's  maid-servant  at  his  house,  which  was  not 

aweUing-houae, 

is  strong  pre«      situated  upon  the  demised  premises,  and  the  contents 


Sni^t^rthe  ^o  h^f  ^^  ^^^  time;  but  there  was  no  evidence  that  it  ever  came 
Mter  rccdved  ^  ^^  defendant's  hands,  except  as  above.  As  this  notice  was 
\j  Msit.  5ij.]     to  determine  an  interest  in  lands,  it  was  objected  that  it  was  not 

sufficient;  and  the  learned  Judge  nonsuited  the  plrf^^ff,  giv- 
ing him  leave  to  move  to  set  aside  the  nonsuit,  and  to  enter  a  ver* 
diet  for  him  if  this  Court  should  be  of  opinion  that  the  notioe 
was  sufficient 
A  rule  nisi  having  been  obtwied  for  that  puxpoae  by  jBomr^ 


against 
AIB. 
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Plumer  shewed  cause,  contending,  that  as  the  plaintiff  was        1791. 
not  entitled  to  turn  the  tenant  out  of  possession  without  invinfir  ' 

;    ,  .  .  ,  o         o      J0HE8  dtin, 

him  SIX  months  previous  notice,  the  onus  probandi  necessarily  GRirriTnt 
lay  upon  the  former ;  and  that  it  was  not  reasonable  to  call  upon  -^ 
the  tenant  to  prove  a  negative,  merely  upon  evidence  that  some 
other  person  had  been  served  with  it  at  his  house ;  especially  as 
in  this  case  the  service  was  at  a  house  off  the  premises.  This 
is  analogous  to  service  of  a  declaration  in  ejectment,  which 
must  Ije  either  on  the  tenant  himself,  or  on  the  wife  or  servant 
on  the  premises;  but  even  the  latter  is  not  sufficient^  unless 
there  be  also  an  acknowledgment  by  the  tenant  that  he  has  re- 
ceived it  Bull.  N.  P.  Perhaps  if  it  had  been  proved  that  the 
tenant  had  kept  out  of  the  way  to  avoid  being  served,  the  jury 
might  have  implied  notice  from  the  service  in  question :  but 
that  was  not  the  fact.  The  landlord  might  have  subpoenaed  the 
servant,  who  would  have  been  able  to  have  sworn  positively 
to  the  notice  to  the  defendant,  if  it  had  really  been  given ;  and 
therefore  the  difficulty  arises  from  his  own  neglect 

BameTj  contra^  was  stopped  by  the  Court. 

Lord  Kenyon,  Ch.  J. — This  is  different  from  the  cases  of 
personal  process :  but  even  in  the  case  alluded  to  of  service  on 
the  wife,  I  do  not  know  that  it  is  confined  to  a  service  on  her  on 
the  premises ;  I  believe  that  if  it  be  served  on  her  in  the  house^ 
it  is  sufficient.  But  in  every  case  of  the  service  of  a  notice^ 
leaving  it  at  the  dwelling-house  of  the  party  has  always  been 
deemed  sufficient.  So  wherever  the  Legislature  has  enacted^ 
that  before  a  party  shall  be  affected  by  any  act,  notice  shall  be 
given  to  him,  and  leaving  that  notice  at  his  house  is  sufficient^ 
So  also  in  the  case  of  an  attorney's  bill,  or  notice  of  a  declaration 
being  filed :  and  indeed  in  some  instances  of  process,  leaving 
it  at  the  house  is  sufficient ;  as  a  subpcma  out  of  the  Court  of 
Chancery,  or  a  q;uo  minus  out  of  the  Exchequer.  In  general, 
the  difference  is  between  process  to  bring  the  party  into  con- 
tempt, and  a  notice  of  this  kind ;  the  former  of  which  only 
need  be  personally  served  on  him. 

BuLLER,  J. — Ex  concessis  personal  service  is  not  necessary  in 
all  cases.  Then  what  were  the  facts  of  this  case?  It  was  proved 
that  this  notice  was  delivered  to  the  tenant's  servant  at  the 
dwelling-house  of  the  tenant,  and  its  contents  were  explained  at 
the  time ;  and  that  servant  who  was  in  the  power  of  the  defend^ 
ant  was  not  called  to  prove  that  she  did  not  communicate  the 

Vol,  IV.  H  h  notice 
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1791.      Bodc*  to  ker  master;  this  was  ample  evidenfle^  m  nUah  die 
jury  vould  have  presamed  that  the  notice  readied  the  taoMit. 


otif  riTBt  K*de  ahoahitiei 


Ma&sb* 


Sft 


An  inhabituit      A    Rule  «i$t  hftTing  becQ  gra^t^  for  settu^  wde  a  noiviQ^ 

viGmtrmwf  J^   ffiU  cose, 

cannot  recofer  Wi«  «a49e» 


tathe  Count  of     BuiXEE,  J.  before  whom  the  cause  was  tried  at  t)ie  liK 

tfbcpricco/       QmnpoU  assizes,  reported,  that  it  was  an  action  vpoa aeveial 

him  thL»  i     bills  of  exchange^  which  had  been  gireu  for  goods  Ymigjkt  kf 

u^S^h^$    the  defendant  in  Guemset/.    The  defioidant  lested hia defienoe 

u>t»t>|Mi to       on  the  ground  of  its  beipg  i^  smuggling  tyans^gtpbft;  ui  prpqf 

^«dt  bto        of  whidi  be  read  in  evidence  several  lelta%  dated  Charmfgft 

fl^i£i»^     from  the  pl^inti£&  in  which  he  infonned  the  dHh^dwt  of  lui 

^(«>cefcr       having  shipped  so  many  ankers  (a)  of  brandy  Bmifffh  lAkhh^ 

[x  ASeP.  55X*  had  delivered  to  captain  Johits  a^oor^Lpig  to  hi*  9lAfglh  aild^ 

3fukj^46.    others  were  to  be  sent  by  the  ne](t  ^]p.    From  the piDea  jn  the 

r^w  Jf*"    i»w*««  accompiuaying  the  letters*  it  appeaired  thiti  tibe  aplms  in 

sJMiZi.}     which  the  ^its  were  shipped  contained  aboiM  upm  ||aUoD9 

ead^  and  ^os^  prices  tcJli^  exactly  with  the  sonKior  which 

the  bills  in  question  w^re  givep.    Upon  thia  e^detguQ^  4Mtf<r»  J, 

informed  the  plaintLflTs  counsel  that  he  should  leave  it  tp  tht 

jury  to  find  for  the  defendanti  conceivi^ig  that  thia  caaQ  %St 

^tbi^  the  principle  of  that  pf  JKggs  v.  ^^ffl^ncf  {b)i  q^  wIMti 

they  s^preed  to  be  nonsuited»   reserving;  th(e  ^estiQD  bx  Hu* 

opinion  of  this  Court,  Whether  the  plaJutiffw^ii.pmBhld^firQp 

x^oovering  under  these  circumstances  i 

LaimrpKCt  Seijt  andjetytt^  for  th^  phontiiK  agceed|«s4  t}i«t 
h^a^  was  no  evidence  of  its  bemg  a  smuggling;  tmmwtJM 
The  mention  of  the  word  trip  does  uot  niQcesMriJIf  ilkidie  ^ 
smi^Vy^og*  In  the  casQ  of  Biggs  v.  f^nraif^  th^rf  were  olh^ 
more  suspicions  circumstances^  9uch  aatb^  qMrttli  hon^nllllf 
Vpifm^  teqijf  slung.  Huj^  s^condlyt  this  i&  dji||ing«isbaW^  l|o>n 
th^  case  of  Biggs  y,  Itomrencei  b^causi^  hfx^  th(^  ipller  tj^si^ 
in  Ckerns^  and  bad  no  qoi^ceni  wba^nrtr  with  tlMWt  ^Samilfr 
gUi^g;  for  the  dieliveiy  to  the  di^endant's.  ag^t  um,  cgqiplete  it 
QufifTiSfji.    But  ifk  the  former  cas^  Qne-pf  tfap  jiajtfiqi.  making  ^ 

(f)  An  anker  contains  64  wine  cpiant.:  l«t  the  19  Gm.  J.  c  69.  iii  %  praUIJIfLtiK 
ivporcitioo  of  fteeifn  ipirits  in  vessels  containing  less  tlMU  60  gaUow. 
W  Ante,  3  ToL  454. 

eontnct 
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contract  resided  in  England^  upon  which  the  Court  kid  greit  I7dl. 
itress;  and  the  sellers  were  concerned  in  the  tery  dctof  smuggling, 
baring  delivered  the  half  ankers  ready  slung  for  that  purpose.  ^^gtM 
In  the  case  of  Hclman  v.  Johnson  {a%  it  was  expressly  held,  that 
the  mere  sale  of  prohibited  goods  abroad  to  a  subject  of  this 
country  did  not  contaminate  the  contract,  though  the  seller  knew 
that  they  were  to  be  smuggled  into  this  kingdom.  Such  is  the 
present  case.  The  people  of  Guernsey  are  no  more  bound  by 
the  laws  of  this  country  than  those  of  France^  unless  specialiy 
named.  The  contract  of  sale  and  delivety  was  as  entirely  in 
Guernsey  here,  as  at  Dunkirk  in  that  case.  And  the  sdler  had 
no  more  to  do  with  the  act  of  smtfggling  in  the  one  case  than 
in  the  other.  There  was  nothing  efther  against  morality  o^ 
against  any  positive  law,  as  far  as  the  plaintiff  was  concerned. 
Neither  was  there  any  illegal  act  even  by  the  defendant,  till  he 
brought  the  spirits  in  the  prohibited  quantities  within  four 
leagues  of  the  coast  of  England.  And  therefore  as  the  plain- 
tiff was  to  reap  no  advantage  whatever  from  the  smuggling,  nor 
had  any  concern  with  it,  nor  afforded  any  assistance  to  those 
who  had^  he  ought  not  to  be  burthened  with  the  consequences 
cf  it.    The  illegality  was  all  on  the  part  of  the  defendant  , 

GibbSf  eontrdy  was  stopped  by  fhe  Court. 

Lord  Kknton,  Ch.  J.— The  onfy  question  is,  Whetiier  thei« 
was  suAcient  evidence  togp  to  the  jury  of  this  being  a  smug- 
gling transaction  ?  It  was  said,  in  argnmeAt,  that  thfs  was  not 
an  immoral  transaction :  but,  though  the  mei^  selling  of  the  li- 
quors might  not  be  so,  yet  if  they  were  sold  li>efe  by  a  subject 
of  this  country  with  a  view  lo'  evade  the  laws  of  tlii»  country,  ft 
savours  strongly  of  immorality.  Now  it  itf  impooiibl^  consider- 
ing tiie  whole  of  this  case,  not  to  see  that  such^  were  the  view« 
of  the  plaintiff;  and  if  so,  it  tahits  thie  whole  transaction:  and 
he  cannot  recover  on  the  bills^  ^Adiich  Were  given  fer  securing 
the  price  of  .these  goods :  for  tSiofd^  perhaps  it  m^ht  not  be 
against  the  laws  of  Guernsey^  payiHent  cannot  be  enforced  by 
judicial  process  in  any  Court  iik  diis  country. 

AsHRURsT,  J. — ^Though  periuips  this"  was  alegatconti'actat 
Quemseyy  which  may  be  ^iforeisdf  ui  the  Coui^  of  law  thefe,  ;he 
question  here  is,  Whether  the  Courts  of  justice  in  thi^  country 
ought  to  give  ^ect  to  s  sihUj^Iing  transaction^  contrary  to  the 
laws  of  die  country?  I  think  tiiey  ought  not* 

BuuLER,  X-^If  goods  heioni^fitk  tnii^iti  Guertisey^  anddie^ 
lt¥eilBd-dierei»tlife  faii<  course  of  vMt^  tfie  slllelr  miiy  recovdf 

(«)  (Soy.  341.  , 

H  h  3  tb« 
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the  price  of  them  here,  though  they  be  afterwards  smuggled 
mto  this  country.  But  here  the  plaintiff  himself  was  assisting 
in  the  act  of  smuggling,  by  the  means  of  packing  the  goods; 
for  the  spirits  were  delivered  in  ankers,  which  are  used  for  the 
purpose  of  smuggling ;  and  if  he  take  part  in  the  transaction, 
it  taints  the  whole  of  it.  And  this  distinguishes  the  case  of 
Holrhan  v.  Johnson  from  the  present. 

Grose,  J. — If  a  Guernsey  man  collude  with  a  person  living 
here  to  defeat  the  laws  of  this  country,  he  shall  not  call  in  aid 
the  laws  of  this  country. 

Lord  Kenyon  also  observed,  tfiat  this  was  distinguishable 
from  Holman  v.  Johnson  in  another  respect ;  that  the  plaintiff 
there  was  not  a  subject  of  this  country,  but  here  he  is* 

Rule  discharged  (a). 


(«)  Vid.  Wuymtil  v.  RtaJ^  post.  $  ^ol.  599. 


■Sr 


A«v.  21st. 

Where  the 
jury  have 
found  t  verdict 
for  the  pbuntiSr 
upon  a  pre- 
tumpcion  con- 
trary to  evi- 
dence, the 
Court  will  not 
grant  a  new 
trial  if  the 
plaintiff  be  en- 
titled to  reco- 
ver in  consci- 
ence and 
equity. 


Wilkinson  against  Payne. 

npHIS  was  an  action  on  a  promissory  note  tor  180/.  given 
to  the  plaintiff  by  the  defendant,  in  consideration  of  the 
plaintifTs  marrying  his  daughter.  The  defence  set  up  was, 
that  though  there  was  a  marriage  in  fact,  it  was  not  a  legal  one, 
because  the  parties  were  married  by  licence  when  the  plaintiff 
was  under  age,  and  there  was  no  consent  by.  his  parents  or  guar- 
dian. In  fact  both  his  parents  were  dead  when  the  marriage 
was  celebrated,  and  there  was  no  legal  guardian ;  but  the  plain- 
tiffs mother,  who  survived  the  father,  on  her  death-bed  desired 
a  friend  to  become  guardian  to  her  son,  with  whose  approbation 
the  marriage  was  had.  It  also  appeared,  that  when  the  plaintiff 
came  of  age,  his  wife  was  lying  in  extremis  on  her  death*bed, 
and  died  in  three  weeks  afterwards :  but  in  her  lifetime  she 
and  the  plaintiff  were  always  treated  by  tlie  defendant  and  all 
his  family  as  man  and  wife.  Upon  these  facts  Grose^  J.  before 
whom  this  action  was  tried,  left  it  to  the  jury  to  presume  a  sub- 
sequent legal  marriage ;  which  they  did  accordingly»  and  found 
a  verdict  for  the  plaintiff. 

A  rule  having  been  obtained  on  a  former  day,  calling  on  the 
plaintiff  to  shew  cause  why  the  verdict  should-  not  be  set  aside^ 
Cockellf  Seijt.  and  Chambre  were  now  desired  to  begin  in  sap- 
port  of  their  rule;  who  admitted,  that  if  no  evidence  whatever 
of  the  illegal  marriage  had  been  given,  the  presumption  of  a 

legal 
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legal  one  might  have  arisen;  but  contended,  that  in  this  case       1791. 
all  presumption  of  a  legal  marriaire  was  rebutted  by  the  fact    ZH 
proved  that  this  marriage  was  illegal.     It  is  a  strong  circum-       qgaitm 
stance  in  this  case,  that  there  could  be  no  marriage  after  the 
plaintiff  was  of  age,  since  the  supposed  wife  was  then  on  her 
death-bed,  from  which  she  never  afterwards  recovered :  and  if 
there  was  a  marriage  by  banns  before,  it  might  easily  have  been 
proved  by  the  plaintiff,  on  whom  the  onus  lay.     If  the  pre- 
sumption in  this  case  can  be  supported,  the  marriage-act  will 
be  totally  repealed;    and  none  of  the  settlement-cases  which 
have  arisen  on  this  head  would  have  existed,  if,  in  cases  where 
an  illegal  marriage  was  proved  and  relied  on,  a  subsequent  l^al 
one  could  have  been  presumed. 

ZjUIOj  cotUrdj  was  stopped  by  the  Court. 

Lord  Kenyon,  Ch.  J. — In  the  case  of  new  trials  it  is  a  ge- 
neral rule,  that  in  a  hard  action  (a),  where  there  is  something 
on  which  the  jury  have  raised  a  presumption  agreeably  to  the 
justice  of  the  case,  the  Court  will  not  interfere  by  granting  a 
new  trial,  where  the  objection  docs  not  lie  in  point  of  law.  This 
rule  is  carried  so  far,  that  I  remember  an  instance  of  it  border- 
ing on  the  ridiculous ;  where  in  an  action  on  the  game-laws  it 
was  suggested,  that  the  gun  with  which  the  defendant  fired  was 
not  charged  with  shot,  but  that  the  bird  might  have  died  in 
consequence  of  the  fright ;  and  the  jury  having  given  a  verdict 
for  the  defendant,  the  Court  refused  to  grant  a  new  trial.  In 
this  case,  though  the  first  marriage  was  defective,  a  subsequent 
one  might  have  taken  place :  the  parties  cohabited  together  for 
a  length  of  time,  and  were  treated  by  the  defendant  himself  as 
man  and  wife ;  these  circumstances  therefore  afforded  a  ground 
on  which  the  jury  presumed  a  subsequent  marriage.  And  if 
there  were  any  ground  of  presumption,  it  is  sufficient  in  a  case 
like  this.  In  this  case  the  parties  did  not  intend  to  elude  the 
marriage-act;  but  all  their  friends  were  fully  informed  of  and 
concurred  in  the  former  marriage.  And  I  think  we.  should  ill 
exercise  the  discretion  vested  in  the  Court,  if,  after  the  jury  had 
presumed  a  subsequent  legal  marriage  under  all  the  circum- 
stances of  this  case,  we  were  to  set  aside  their  verdict.  In  a  late 
case  of  Standen  v.  Standen  (&),  the  jury  presumed  a  legal  mar- 
riage, though  there  was  strong  evidence  to  induce  a  suspicion 
that  there  had  not  been  time  enough  for  the  banns  to  have  been 
published  three  times. 

(a)  SM.  644;  648.  (0  Sittimi  at  ffTstmiMiUrtita  Eatter  1789.  . 
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BmHJKEt  J*'If  tb^  irerdict  be  coDtkteat  ^mAk  ike  ywtii^ 
OQQsd^c€^  and  equity  of  the  ca«^  ve  ought  net  to  ^;raiit  a 
new  trial.  This  h  |iot  so  strong  a  case  as  that  <tf  Hasnby  v,  the 
Puchess  of  Mamrine  (a),  where  the  Court  refused  to  giant  a 
new  trial  though  the  verdict  was  agfdnst  law.  But  in  tlus  case 
I  doubt  whether  it  was  necessary  to  prove  a  legal  marringe: 
considering  the  situation  in  which  all  these  parties  stood,  I  think 
that  a  marriage  in  fact  was  sufficient.  In  the  case  of  settJemeDt^ 
alluded  to  in  tb^  argument,  no  derivative  title  can  ba  set  npr 
unleai  a  l^;al  marriage  be  established. 

Rule  dischargad  (&)» 

(a)  afift.1s6.i44. 

{i)  Vide  MJmoMSM  v.  MacbtU,  intr,  1  vol  4.    ^i/rtOM  v.  ZKm^jm,  %  .0Wr.  6614. 
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A*%  by  him  in- 
docitd  to  Bw% 
and  b^  him. 
again  indoned 
lo^.,  and  hav- 
ing obtained  a 
ircrdict,  the 
Judgment 


Bishop  against  Hatward. 

npHE  plaintiff  declared  on  a  promissory  note  made  by  one 
^  Collins,  payable  to  the  plaintiff  or  order^  and  afterwarda 
indorsed  by  him  to  the  defendant^  who  afterwards  re-indoncd 
it  to  the  plaintiff  again.  After  verdict  for  the  plaintiff  on  the 
general  issuer  a  motion  was  made  by 

Bower,  in  arrest  of  judgment^  vpon  the  ground  Aat  nothing 
appeared  to  be  due  to  the  plaintiff  on  his  own  diewing;  for  the 
defendant  would  be  entitled  to  recover  bade  again  the  ideoticBl 
sum  from  the  plaintiff  for  which  he  had  now  obtained  a  yerdict 
against  the  defendant;  and  therefore  as  this  would  intiodnoa  a 
circuity  of  actiont  which  the  law  does  not  permit^  the  dfdara* 
tion  was  bad  upon  the  face  of  it 

Plumer,  Lane,  and  Dauncey^  shewed  cause;  oontendini^ 
that  there  was  no  instance  of  a  judgment  being  arrestedt  be* 
cause  primd  facie  there  might  be  a  circuity  of  action.  Bat  the 
plaintiff  is  entitled  to  maintain  his  verdicti  if  nothing  ifpear 
which  ia  necessarily  inconsistent  with  hia  demand.  And  there* 
fore  if  a^y  case  can  be  stated  where  upon  thia  record  the  plainr 
ti£^  according  to  justice  and  law,  would  not  be  bound  to  refund 
the  money  agaiUf  the  Court  will  presume  after  vesdict  that  suck 
a  case  was  made  out  in  evidence*  Nov,  suppoaa  il  had  hap- 
pened that  the  plaintiff  had  refused  to  receive  thia  note  firam 
CoUins  as  a  satisfaction  for  hia  debt  unlesa  Hayinard  pat  his 
name  upon  it,  to  which  Hayward  had  agreedf  and  had  Mbmth 
ed  it  again  to  the  plaintiff  his  name  as  payee  having  been  first 

indorsed  upon  it  by  way  o£  fam ;  iathisctao^  j»do«btBisi^ 

wobU 
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w^idd  be  entided  to  maintain  his  action  as  tufa^uent  indorsee       1791. 
against  Hitjfward^  and  yet  Hajfvoard  could  not  hate  recotei^ed  the  ' 

HMm^  i^gain  of  him  as  prior  indorseri  on  accoant  of  the  agree-  iy''«? 
ment  between  them*  That  was  this  very  case.  The  objectioti  of  ^^^a"* 
drcui^  only  holds  where  tbete  is  necessMlly  an  equality  of  ac- 
tion* M^mr^  28.  But  it  does  not  necessarily  follow  that  the  plain- 
tiff's recovering  here  will  introduce  ^a  circuity  of  action.  There 
is  nothing  conU'ary  to  the  law  of  merchants  in  a  person's  being 
the  indorsee  of  a  note^  whidi  he  hUd  before  indorsed.  The  in* 
dcNrseihe^t  is  only  primd /atie  evidence  of  consideration.  It  ttay 
be  rebutted ;  and  it  might  have  been  proved  that  the  first  in- 
dorsanent  to  Haynoard  Waa  without  consideration!  and  the  se- 
iSo/oA  tat  a  gMd  one.  And  this  mtlst  have  been  proved}  otheN 
wise  the  p]|untiff  could  not  have  recover^  a  ver£ct ;  and|  if  the 
defendant  had  had  a  cotater^demimd  upon  the  pludtifff  he 
should  have  pteaded  a  iet^off:  but  it  is  not  usual  to  state  in  the 
d^dafstkm  whether  the  indorsement  were  with  or  whbout  con* 
sideniti<m.  This  is  a  motion  in  >irrest  of  judgment ;  and  Kfter 
verdtet  it  most  be  taken  that  every  thing  was  proved  neceisary 
t9  enable  the  phuntiff  to  recover.  2  Burr.  899.  The  efiS^^t  of 
this  vefedict  is  not  onfy  that  the  plaintiff  bad  a  right  under  th6 
circumstances  to  recover  agdinst  the  deftndanti  but  also  that  the 
defindant  could  n^  recover  the  same  sum  bacdc  ag6in  fiom  hiit 
npoQ  thie  tele. 

Lord  KtNTOMf  Ch.  J. — It  is  an  invariaUe  rule  that  every 
plsiMiff  nn»t^  on  hitf  own  stating  of  the  case^  diew  sufficient  to 
entifle  him  to  recover  )adgmen<  against  the  defendant.  And  it 
is  a  rule  eqnally  clear  that  every  instrument  ought  td  be  de^ 
clared  on  according  to  ks  l^^l  import.  I  do  not  say  but  that 
there  may  be  circumstances  which,  if  disdoaed  on  the  Record} 
might  entitle  the  plaintiff  ta  recover  against  the  defendant  (m 
thb  noie:  but  we  are  now  called  upon  to  fertt  a  judgment  oA 
the  tkle  which  he  has  disclosed.  And  on  the  fac6  of  the  deda* 
valion  he  has  stated  the  note^  as  a  legal  eiistiag  note^  and  the 
indoisements  as  legad  existing  indorsements;  we  are  dierefore 
bound  to  consider  thee^'  to  be  so.  Then  di«  caae  8tend#  thni: 
That  he,  the  plaintiff,  being  the  original  indorser  of  the  not^ 
calk  OB  the  defendant  who  i^pears  on  the  record  to  be  a  subse- 
quent indorsee.  And  nothing  can  be  clearer  in  law  than  that  an 
indorsee  may  resort  to  dAer  of  the  preceding  indorsers  for 
payment;  where^  the  pre^ient  dttfofi  vi  M  attempt  to  reverse 
this,  t  admit  that  a  case  might  happen  in  which  the  plaintiff 
mi^^t  fai?e  stated  that  he  was  substantially  entitled  to  recover 

a  on 
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1791.       on  this  note,  e.  g.  that  bis  own  name  was  originally  used  tar 
■  form  onlv,  and  that  it  was  understood  by  all  the  parties  to  the 

mgaim,t  instrument  that  the  note  though  nominally  made  payable  to  the 
Hatwaad.  plaintiff,  was  substantially  to  be  paid  to  the  defendant :  but  if 
such  were  the  case,  the  note  should  have  been  declared  on  ac- 
cording to  its  legal  import ;  as  was  held  in  Minet  v.  Gibson  (a). 
A  name  may  be  omitted  in  the  declaration,  if  the  legal  operar- 
tion  of  the  instrument  requires  it.  But  in  this  case  the  plaintiff 
has  stated  facts  subversive  of  hb  title,  , 

BuLLER,  J* — The  consequence  of  suppoi^ing  this  judgment 
would  be  that  the  plaindft,  without  having  any  real  demand  on 
the  defendant,   may  recover  against  him  the  judgment  of  the 
Court,  without  allowing  to  the  defendant  a  possibility  of  defend- 
ing himself.     For  on  the  trial  it  was  only  necessary  for  him  to 
prove  that  the  note  in  question  was  given,  as  stated  in  the  de- 
claration, payable  to  the  plaintiff,  that  it  was  indorsed  by  him 
to  the  defendant,  and  by  him  re-indorsed  to  the  plaintiff;  the 
defendant  cannot  deny  these  facts ;  on  proving  which  the  judge 
at  nisiprius  was  bound  to  say  that  he  was  entitled  to  recover, 
because  he  had  proved  the  whole  of  his  declaration.    Then, 
having  obtained  a  verdict,  he  comes  to  this  Court,  and  relies 
on  that  verdict  as  conclusive  that  he  has  a  cause  of  action,  on 
the  ground  that  this  Court  must  presume  after  verdict  that,  if 
the  case  supposed  by  the  plaintiff  had  not  been  proved,  he  could 
not  have  recovered  at  nisiprius*     But  on  a  motion  in  arrest  of 
judgment  we  are  bound  to  look  at  the  title  which  the  plaintiff 
himself  has  stated,  beyond  which  no  presumption  can  be  admit- 
ted.   Tlie  cases  of  presumption  alluded  to  are  where  the  plaintiff 
has  stated  a  case  defective  in  form,  not  where  he  has  shewn  a 
title  defective  in  itself  (&).     The  case  commonly  put  of  a  pre- 
sumption after  verdict,  is  where  a  feoffment  is  pleaded  without 
livery;  there  a  livery  is  implied  as  making  a  part  of  the  feoff- 
ment.    But  if  the  title  be  defective  on  the  face  of  it,  the  Court 
cimnot  sustain  the  judgment     There  is  no  foundation  for  the 
argument  relative  to  the  set-off;  for  the  statutes  only  enable  a 
defendant  to  set  off  one  debt  against  another. 
Per  Curiam^ 

Judgment  arrested. 

(«)  Ante,  3  vol.  4SZ.  and  H,  BL  Ref.  569. 

(i)  Vide  Bull.  N.  P.  3^0.  Ref.  Tmf.  Hmdv.  xz8. 
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Stainton  against  Beadle.  r,^,^ 

A   Rule  hayinff  been  obtained  to  shew  cause  why  the  inquisi-  '^*  ^^^^  ««* 
tion  should  not  be  set  aside,  on  the  ground  that  the  writ  sition  taken  on 
of  inquiry  had  been  executed  at  the  time  of  the  assizes  before  Jeww  wme^ 
jurymen,  some  of  whom  were  debtors  (a)  taken  out  of  prison  for  ^^c  JuT.^w* 

the  purpose,  sod,  and  takea 

Erskifie  now  opposed  it,  saying  that,  however  improper  such  for  the  purpJte 
a  practice  might  be  in  general,  the  defendant  ought  not  now  to  o^*^^««*^- 
be  permitted  to  take  advantage  of  it  in  this  case,  having  attended 
by  his  attorney  the  execution  of  the  writ. 

Holroyd^^  in  support  of  the  ruie,  said,  that  a  similar  applica- 
tion in  the  case  of  Turner  v.  Clark  (6)  had  been  successful ;  and 
•  that  the  defendant  in  this  case  could  not  be  said  to  have  waved 
taking  advantage  of  this  objection  by  attending  below,  as  the 
circumstance  of  the  jurymen  being  debtors  was  not  discovered 
till  afterwards. 

Lord  Ken  YON,'  Ch.  J. — My  doubt  at  first  was.  Whether  the 
defendant  had  not  waved  taking  advantage  of  this  objection  by 
appearing  before  the  sheriff?  but  for  the  precedent's  sake  we 
ought  to  set  aside  this  inquisition.  His  Lordship  also  hinted 
that,  if  the  sheriff  had  been  made  a  party  to  the  rule,  perhaps 
the  Ck)urt  would  have  made  him  pay  the  costs  of  the  applica- 
tion. Rule  absolute. 

(a)  Some  of  the  jurymen  were  javellnmen  attending  the  sbcrlffi  but  the  Court  said 
there  was  no  objection  to  them. 
[h)  £.  31  (?M.  3.  B.  R. 


The  King  against  The  Inhabitants  of  Llanwinio.        ^^'$' 

"DY  an  order  of  two  justices,  dated  October  29thj  1789,  -4.  if  the  Sessions 
"^  Evany  his  wife,  and  five  children,  were  removed  in  De^  tiorofftct  tlut 
cember  1790,  from  Hilrhedin  to  Uanwinioy  both  in  the  county  the  taking  of « 

•^   tenement  is 

o£  Carmarthen ;  the  Sessions  confirmed  that  order,  subject  to  fraudulent,  or 

.1  .    .  /.   1  .     ^  J  that  it  does  not 

the  opmion  of  this  Court  on  a  case  reserved.  amount  to  10/. 

The  case  stated,  that  an  alteration  was  made  in  the  order  o(  per  a^iftm,  it  u 

'  decisive  nere« 

removal  by  one  of  the  magistrates  immediately  after  the  order  though  they 
was  signed  by  both,  but  in  the  presence  of  the  other,  and  before  f^cts,  and  refer 

the  contidera- 
tion  of  those  ({uestions  to  this  Court.-^An  order  of  removal  may  be  executed  a  year  after  it  is  signed,  if  the 
pauper's  circu instances  he  not  altered  in  the  interval.    An  alteration  in  an  order  of  removal  by  one  jusbce 
10  the  pftKOce  of  the  other,  bcA>re  it  is  delivered  to  the  parish  officers,  does  not  vitiate  it. 

it 
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1791.       it  was  delivered  to  the  parish  officers  to  be  executed;  and  tt 

—^ was  not  re-sealed  and  re-ddivered  by  the  justices  after  the  al- 

teration.     The  appellants  objected  that  the  order  was  void  in 


^Srf**''"  point  of  hiw  on  this  ground,  bat  the  Sessions  ofOMukd  the  db- 
L1.ANWIN10.  jection.  The  case^  after  stating  that  the  pauper  was  originally 
settled  in  JUanwinWf  stated  the  evidence  rdatiug  to  n  siAao* 
quent  settlement  in  Hilrhedinj  hy  taking  two  leveral  tenemtDtt 
of  the  supposed  yearly  value  of  SZ.  lOs.  and  6/.  12i«  6dL,  cMl« 
dnding  with  an  a^udication  by  the  Sessions  <<tfaat  it  was  a 
^  fraudulent  taking,  and  that  it  did  not  amount  in  the  whole 
<^  to  lOL  per  annum.**  The  Sessions  however  reserved  the  two 
points  for  the  opinion  of  this  Court:  Ist^  Whether  the  original 
order  were  void  on  account  of  the  alteration  ?  and,  ^dij^  Whe- 
ther the  pauper  gained  a  settlement  by  taking  the  two  tmw* 
ments,  notwithstanding  the  fraud,  the  parish  ciJJatiwimo  ndl 
being  privy  to  the  fraud,  and  there  being  contradidory  evi* 
dence  (a)  as  to  the  value. 

Bearcrqfi  and  Phmer^  in  support  of  the  order  of  Swsioilli 
said,  that  the  adjudication  by  the  justices,  on  matters  of  &ct, 
that  the  taking  was  fraudulent,  and  was  not  of  die  valve  of  iHL 
ftr  onnaMi,  was  conclusive.  Neither  did  the  alteracioii  Vititfte 
the  order,  because  it  was  made  in  the  presence^  aad  with  the 
consent,  of  the  other  magistrate^  and  before  it  was  ddivered  td 
the  parish  officers* 

LgyenttTj  and  Douglas^  contri. — The  conclusion  drawn  by 
the  justices  was  merely  a  matter  of  form,  in  order  to  caise  the 
questions  here ;  for  they  have  expressly  referred  the  consideni^ 
tion  of  them  to  this  Court,  and  stated  the  whole  erideace  to 
enable  this  Court  to  form  their  judgment  upon  them.  Another 
objection  also  arises  on  the  case,  that  there  was  an  interval  of  a 
year  between  the  signing  of  the  order  by  the  justices  and  the 
execution  of  it  by  the  officers. 

Lord  Kenton,  Ch*  J. — There  might  be  some  weight  in  the 
last  argument,  if  the  circumstances  of  the  pauper  had  been  al- 
tered. But  nothing  of  that  kind  is  stated  here;  nor  indeed  is 
any  question  referred  to  us  on  this  point.  The  objection  arising 
from  the  alteration  of  the  order  is  equally  destitute  of  fimnda- 
tion;  it  b  stated  that  the  alteration  was  made  in  t6e  presence 
of  the  other  magistrate.  Such  an  alteration,  so  made»  would 
not  vitiate  a  much  more  serious  instrument  than  thiSy  a  warrani 
by  which  the  life  of  a  person  is  to  be  decided.  Andf  wH&  re* 
gard  to  the  principal  question ;  thoi^  the  ease  IB  mtf  iMMMK 

(«)  Whlcfeifii  NC  IMi  ia  the  Ota. 

ratdy 
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rttelj  drawn,  the  conclusicm  drawn  by  the  justioes  is  decisive;       1791. 
lor  tfaejr  expressly  state  that  **  it  was  a  firaudulent  taking,  and 


«<  that  it  did  not  amount  in  the  whole  to  10/.  per  anmimJ*  agaha 

Ai^HUEST  and  Grose  («)»  Justices^  assoiting,  ^^u^r*^ 

Both  orders  confirmed.  Llakwiw*, 

(a)  Abf.  BMlitr,  J. 


The  King  against  The  Inhabitants  of  Newbury.         ^H^!^ 

rpHE  Court  of  Quarter  Sessions  quashed  a  poor*rate»  subject  ^^  a.  p<^  *V9^ 
-^   to  the  opinion  of  this  Court  on  a  case;  which  stated,  that  nte.on'thT'* 
previous  to  the  iq>peal  a  reguhur  notice  was  given  by  the  ap-  £^"0*^1^116 
pellant,  Mr.  Page^  that  he  intoided  to  appeal  on  these  grounds;  ^^f|\"^  ^ 
that  he  was  not  an  inhabitant  of  the  paridi  cf  Newbmy^  nor  modentt  must 
occupier  of  any  property  there;  that  die  tolls  of  the  navigation  ^^  ^^^^ 
of  the  rivir  Kitmetf  for  which  he  was  rated,  were  nether  col*  [i^'^^-io*] 
lected,  or  due  there;  that  he  was  not  rateable  at  all  for  those 
tolls  in  Newbury^  or  if  he  were,  not  to  the  amount  for  which 
he  was  rated;  and  that  the  rate  was  for  those  reasons  unjust  and 
unequaL    That,  after  proving  service  of  this  notice,  the  re- 
spondents  put  in  the  rate  in  question,  and  prored  the  due  sign* 
Ing,  allowance,    and  publication,  of  the  same;   in  which  the 
i^^Uant  was  rated  40/.  as  occupier  of  the  tolls  of  the  naviga- 
tion, of  the  yearly  amount  of  4002.     That  the  respondents  were 
then  called  upon  by  the  appellant's  counsel  to  support  the  as- 
sessment upon  the  appellant,   which  they  declined,  relying  on 
the  validity  oS  the  rate  until  impeached  by  evidence  on  the  part 
of  the  appellant.    The  appellant  produced  no  evidence  what- 
ever; and  the  justices,  being  of  opinion  that  the  respondents 
ought  to  have  produced  further  evidence  in  support  of  the  assess- 
ment, quashed  the  rate^  sulgect,  &c 

Ertkine^  MUles^  and  Lane^  in  support  of  the  order  of  Sessions, 
compared  this  to  an  i^peal  against  an  order  of  removal,  where 
the  established  practice  is  for  the  respondents  to  b^n.  They 
said,  if  there  were  any  distinction  between  the  two  cases,  there 
is  a  stronger  reason  in  that  case  than  the  present  why  the  ap- 
pellants should  begin;  because  the  <»der  of  removal,  being  a 
judicial  act,  might  be  supposed  to  be  entitled  to  credit  in  a 
court  of  justice  before  it  was  impeached,  notwithstanding 
which  it  has  been  the  constant  practice  of  the  respondents  to 
begia  by  establishing  their  own  order.    Now  as  a  poor-rate^ 

which 
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wbich  is  made  by  the  parish  officers,  and  is  only  a  ministerial 

act,  cannot  in  its  nature  be  of  such  authenticity  as  a  judicial 

*^w  °     act  of  two  magistrates,  there  seems  more  reason  why  it  should 

The  inb^t-    y^  supported  in  the  first  instance  by  those  who  made  it.     There 

*Kbwbu&t.    is  a  further  reason  hi  this  case  why  the  respondents  should  have 

begun;  because,  the  first  question  being  Whether  or  not  the 

i^pellant  occupied  any  property  in  the  parish  ?  the  affirmative 

lay  on  those  who  asserted  that  he  had ;  and  it  was  impossible 

•    -  for  him  to  prove  a  negative.     At  all  events,  this  is  a  question 

of  mere  practice  at  the  Sessions,  over  which  this  Court  has  no 

controul ;  the  Sessions  have  a  right  to  direct  the  mode  of  their 

own  proceedings,  and  they  have  decided  in  this  case  that  the 

ontis  probandi  lay  on  the  respondents. 

Bearo'ofi,  Kingt  and  Blackstone^  stated,  that  the  practice  at 
the  Berkshire  Sessions  had  always  been  with  them ;  where,  after 
the  respondents  had  proved  the  poor-rate  to  be  regular  in  point 
of  form,  they  have  called  on  the  |)arty  who  supposed  himself  to 
be  grieved  by  it,  to  support  the  objection  by  evidence. 

Lord  Kenyon,  Ch.  J.  at  first  hinted  that  this  Court  ought 
not  to  interfere  in  such  a  case,  to  controul  the  practice  of  the 
Court  of  Quarter  Sessions.  But  afterwards  he  said,  that  law, 
justice,  and  convenience,  required  that  the  respondents  should 
begin  in  cases  of  this  kind  as  well  as  on  appeals  against  orders 
of  removal ;  in  which  last  cases  the  rule  universally  obtams. 
Here  tlie  first  objection  to  the  rate  was,  that  the  appellant  had 
no  rateable  property  in  Newbtoy ;  the  respondents  therefore 
should  have  shewn  that  he  had  some  pro()erty,  in  respect  of 
which  he  was  liable  to  be  rated :  it  was  impossible  for  the  ap* 
pellant  in  the  first  instance  to  prove  the  negative.  In  writs  of 
error,  and  appeals  to  the  House  of  Lords,  where  each  party  is 
in  possession  of  all  the  evidence  on  both  sides,  the  party  who 
impeaches  the  decision  below  always  begins :  but  in  a  case  of 
this  kind,  where  it  is  an  ex  parte  proceeding,  and  where  the 
appeal  comes  on  to  be  heard  naked  and  destitute  of  all  evidence 
before  the  Court,  those  who  have  done  the  act  ought  to  estar 
blish  the  propriety  of  it  by  evidence. 

AsHiiuRST,  J. — The  respondents  ought  to  have  established 
their  own  i  ate.  At  all  events,  we  ought  to  give  credit  to  the 
justices  at  the  Sessions  that  they  know  their  own  practice;  and 
no  ground  is  laid  before  us  to  warrant  us  in  saying  that  they 
have  acted  wrong. 

BuiXEBf 
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BuLLER,  J.— My  first  doubt  was  about  the  propriety  of  any       I79K 
case  being  sent  here  to  determine  upon  the  practice  of  the  Court  ■ 

ot  cessions :  but,  as  the  case  is  here,  I  ihuik  we  ought  to  give       against 
our  opinion  on  that  practice,  and  to  lay  down  a  general  rule,       lnts\^ 
which  may  be  a  guide  in  future  to  all  the  Quarter-Sessions ;  and  I     Newmrt. 
see  no  objection  to  that  which  has  been  suggested  by  my  Lord. 

But  7%^  Court  said,  in  this  case  it  would  be  proper  to  send  it 
down  agam  to  the  Sessions  to  be  heard  (a). 

(a)  J.  Htywowtj  amhut  curia,  said,  after  this  case  was  heard,  that  at  the  Ywrhlnre  set* 
nons,  where  more  appeals  of  this  kind  were  lodged  than  in  any  other  county,  when  the  ap- 
pellant objected  to  his  being  rated  at  all,  it  is  the  practice  for  the  respondents  to  begin ;  but 
if  he  object  to  the  quantum  of  the  rate,  then  the  ottut  lay  on  him. 


The  King  against  The  Inhabitants  of  St  Mary  the     ^ ,    , 

^  fritdmesday^ 

Less,  Durham.  Nav,%zdm 

nPHE  Reverend  H.   Egerlon  appealed  against  a  poor-rate  if  the  owner  of 
-^    made  for  the  parish  of  SL  Mary  t/ie  Less,  Durham,  be-  » *'°"?:  °?^"Py 

^  ^77  part  of  It,  he  is 

cause  he  was  over-rated ;  when  th£  appeal  was  allowed,  and  the  i>abi«  <<>  ^^  rated 
poor-rate  amended,  so  that  the  appellant  might  be  rated  for  the  whole,  unless 
two  rooms  only,  part  of  his  dwelling-house,  and  for  the  gar-  t^n^^^wpadLi 
den  behind  it,  as  occupied  by  hira  together,  of  the  yearly  va-  o^  ^^  "si  by 
lue  of  51.  instead  of  being'  rated  for  the  yearly  value  of  24/.  at  person. 
which  the  house  with  the  stable  and  garden  were  charged  in  that  '•'°    '"'*  ^^^*'' 
assessment,  "  The  Court  of  Sessions  being  of  opinion,  upon  the 
"  evidence  given,  that  the  remaining  part  of  the  hquse  and 
<^  stable  are  not,  nor  have  been,  occupied  by  the  appellant, 
^^  and  therefore  that  he  ought  not  to  be  rated  in  respect  of  the 
^^  same."     And  they  also  stated  the  following  facts:  The  for* 
mer  occupier  of  the  whole  of  the  premises  in  queistion  had  been 
rated  at  24/.  yearly.     In  1783  the  premises  were  not  rated,  be- 
cause they  were  not  occupied.     In  August  1 788,  the  appellant 
purchased  the  premises  for  585/.  and  afterwards  repaired  the 
same;  but  neither  he  nor  any  other  person  has  since  such  purchase 
inhabited  or  resided  in  the  dwelling-house,  except  as  hereafter 
mentioned ;  but  the  keys  of  the  bouse  always  remained  in  his 
custody.     The  appellant  resides  part  of  his  time  in  his  prebendal 
house  in  the  college  at  Durham ;  during  which  residence  he  fre« 
quently  for  his  own  amusement  uses  a  throw  or  lathe,  and  other 
turning  instruments,  in  one  of  the  rooms  of  the  dwelUng-hous« 
in  question  for  an  hour  or  two  in  a  day,  and  has  three  chairs 
and  a  table  in  that  room;  on  mi^ny  of  those  occassion^  he  has 

8  been 
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1791.  been  attended  by  a  whitesmith  and  cutler  ta  4utepm  hit  t^tis, 

■  and  assist  him  in  his  woric:  oecasionally  m  the  mnier  season 

agthui  theie  has  been  a  fire  in  that  room ;  and  in  another  of  the  rooms 

"^"^J^*^*  he  has  frequently  kept  com  for  his  horse;  and  these  two  rooma 

8l  m«bv  httvt  been  so  nsed  occasionally  in  the  coone  of  the  present 

THE   LbIS.  "^  _ 

year.  The  i^peDant  occupies  the  garaen,  and  keeps  a  gar* 
dener  tb  take  care  of  that  and  another  garden ;  and  it  was  prov- 
ed on  the  part  of  the  appeDant  that  die  garden  in  questicm  was 
worth  4i;  aryear;  at  which  rate  he  was  willing  to  be  rated  for 
the  same,  llie  gardener  sometimes  puts  his  flower-pocSy  shrubsy 
&C.  and  some  cf  his  working-tools,  into  anodier  part  of  the 
dwelling-house,  where  other  lumber  belonging  to  the  i^pd?- 
lant  is  also  sometimes  put  by  his  serrants :  but  no  person  has 
ever  slept  or  lodged  in  the  dwelling-house,  nor  has  any  house- 
hold ftmntnre  (except  as  above)  been  kept  thereio  rince  the  ap- 
pellant purchased  the  premises;  except  that  the  appdiant  has 
out  of  charity  permitted  a  poor  man  and  his  wife  to  occupy  and 
live  Tfmt^ree  in  the  kitcheB^  between  which  and  the  rest  of  the 
house  Ae  door  oomnranicatkig  wa»  stopped  up.  ThestaMehas 
not  been  oeaipied  for  any  purpose  whatever  for  upwafds  of  twsi 
years,  and  haa  been  for  that  time  waSi  to  be  nsed  aa  sadr;  i^ 
the  appellMt  in  the  hmiting  season  of  the  years  1787»  ITM,  ami 
1789,  aiade  use  of  it  and  a  small  yard  annexed  to  it  sa  a  kefr- 
ael  for  his  hounds.  It  forther  appeared  that,  about  fire  years 
ag^  a  penan  oflered  to  take  the  premises  in  question  for  28L 
a-year,  which  wiaa  refused. 

Lim  and  Ckamire^  in  suppint  of  the  cmler  of  Sessions^  said. 
It  would  be  sufflcieat  for  them  to  tepfy  on  the  conclusion  of  &ct 
drawa  l^  die  justices  at  the  Sessions,  Aet  the  app^ant  was  not 
die  oecapier  of  any  other  pert  of  this  house  than  die  two  rooms 
and  the  gardok  b  JL  y.  Hurdis  (a),  where  the  question  was^ 
WheAer  dw  qipdlant  were  or  were  not  rateable  under  the  dr- 
cumstanees  of  die  case?  this  Court  were  of  opinion  that  they  were 
bound  bf  the  adjudication  of  the  Sessions  that  ^  he  was  the  oc^ 
*^  cnpMiv'*  notwithstanding  the  justices  also  stated  all  the  dr^ 
annstancev  wfaidi  were  the  foundation  of  their  opinion.  But 
evptn  if  it  wire  now  competent  to  this  Court  to  examine  die 
pvopristp:  of  the^  judgment  of  the  Sessions,  diere  is  noAfaig  in 
mBon  tti  induce  them  to  draw  a  different  conclasion ;  since  a 
pnrty  irnot  liable  to  berated  to  the  poor  as  being  the  amner  rf 
»boiii%  Imt  merriy  in  respect  of  his  occupt/ing  it.    Here  itip^ 

pears 
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pears  that  the  appellant  only  occupied  a  part  of  this  house;       1791. 
for  which  only  he  ought  to  be  rated.     As  to  the  occupation  of 


the  kitchen,  that  is  not  by  the  iqppellant ;  and  the  communicar        ^^aiMst 
tion  between  that  and  the  rest  of  the  house   being   stopped,    "^^^^J^* 
they  are  as  much  divided  as  if  they  were  separate  and  disdiict     ^rr.yumv 
leneoients. 

Beoftercf^  ctmtri. — ^Tbe  question  here  is  not  the  quantnm 
af  lh»  nile^  but  whether  the  party  be  rated  for  all  the  property 
font  whieb  he  is  liable.  Now  this  was  an  entire  house;  part 
rf  which,  and  also  the  garden,  the  Sessions  have  found  were 
MtnaUy  oceupied  by  the  appellant;  and  the  vohmtary  oceupa- 
tion  of  part  of  his  house  will  not  exempt  him  from  being  rate- 
able Ibr  the  wholes  Perhaps  this  Cburt  might  have  be«  pre* 
chided  by  a  conchision  of  the  Sesricms  that  he  occupied  no  part 
0f  the  premises. 

I^id  Ken  YON,  Ch.  J. — If  the  Sessions  had  confined  them- 
•stves  to  the  finding  of  the  feet  of  occupation  on  the  iace  of  [sT.IL^^* 
their  order,  the  consequence  stated  would  have  followed :  but 
tluit  1ft  the  very  question  whidt  they  have  left  for  the  dedsioD  of 
dlia  Court;  for  they  say,  Ihat  on  the  evidence  they  were  of 
^iaioB  that  the  appeUant  only  occn{»ed  certain  parts  of  die 
premises;  but  they  have  stated  all  the  ikcts  whidi  were  nece8>- 
sary  to  enable  v»  to  draw  the  conclusion  in  kw,  WheAer,  as 
vsk  foct  he  occupied  a  part  of  the  houses  he  is  liabte  in  law  for 
the  wh(^?  Nbw  it  b  stated  that  this  gentleman  occupied  the 
garden  and  p«rt  of  the  hous^  hts-  servants  other  parts,  and  a 
poor  man  anothep  part :  but  these  occupations  were  not  distinct 
ftom  his  owBb  He  ought  dierefore  to  be  rated  for  the  whole; 
for  k  would  be  attended  with  great  inconvenience  to  draw  sudk 
a  Iin#  as  has  been  attempted  in  this  case  between  the  ocenpa^ 
lion  ofone  part  of  the  house  and  another.  ^ 

AamiviiST,  J.«— It  woidd  be  a  very  inconvenient  practice  to 
inquire  in  each  particidsr  case  what  rooms  of  a  house  the  owner 
occupied,  before  he  could  be  rated. 

GikMe,  J. — 1  eonrider  the  appellant  as  the  occupier  of  the 
mhole  house.  If  a  person  were  ta  shut  up  his  garret^  it  would 
be  no  ground  to  exempt  him  from  being  rated  for  the  whofe 
Konse. 

Order  of  Sesstons  quasfaecu 


The 
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nITS:  The  King  against  T.  Mein. 

intfartftMf^  HpHIS  wos  an  information  in  nature  of  a  quo  warranto^ 
tioiTthfdefcnd-  Calling  on  the  defendant  to  shew  by  what  author!^  he 

•lit  relied  on  an    claimed  and  exercised  the  office  of  portreeve  of  the  borourii 

election  by  t  ,  .  ^ 

homage  con-  and  manor  of  Fawey^  in  CormmU;  to  which  he  pleaded  that 
^"enwtt^;  his  Rojral  Highness  the  Prince  of  Wales  is  seised  in  fee  of  the 
the  jury  fwind  jjorough  and  manor  of  Forney ^  in  right  of  his  duchy  of  ComMU^ 
verdict  thftt  and  tliat  he  and  his  ancestors  have  immcmorially  held  a  Court 
toMwennot'  from  time  to  time  for  the  borough  and  manor  by  the  steward  of 
fnd  thit^ourt  ^^  Court  or  his  deputy ;  that  there  is  an  immemorial  cnslxMa 
held  the  elec-      within  the  borough  and  manor,    for  the  homage  of  the  free 

tenants  of  the  borough  and  manor  at  such  Court  held  next  after 
Michaelmas,  to  elect  and  present  te  the  steward  or  his  deputy 
one  of  the  iree'  tenantSf  having  been  duly  admitted  upon  the 
court-roll  of  the  borough  and  manor,  and  having  done  his 
fealty  to  the  lonl  of  the  borough  and  manor,  as  a  fit  and 
pro]3er  person  to  ]fe  portreeve  of  the  borough  and  manor  until 
the  next  Court  held  within  and  for  the  borough  and  manor  by 
the  steward  or  his  deputy;  which  person  so  elected  and  pre- 
sented, being  approved  of  and  sworn  truly  to  execute  the  office^ 
hath  been  during  all  the  time  aforesaid  portreeve  of  the  borouj^ 
and  manor  until  the  then  next  Court  to  be  holden  as  above: 
that  at  a  Court  held  after  Michaelmas  1789,  ss.  on  the  26th  No- 
vember  1 789,  by  J.  Harvey  then  deputy  steward  therey  the  ho- 
mage of  the  free  tenants  of  the  borough  and  manor  duly  charg- 
ed and  sworn,  ss.  T.  Mein,  P.  Tonkin,  and  Others,  elected  and 
presented  to  J.  Harvey,  he  (the  defendant)  then  being  one 
of  the  free  tenants,  having  been  admitted  on  the  court-roII| 
and  having  done  fealty,  Sec  as  a  fit  and  proper  person  to  be  port- 
reeve of  the  borough  and  manor  until  the  next  Court,  &c. : 
and  that  he  was  then  approved  and  sworn,  Sec 

The  replication  first  denied  the  right  claimed  of  holding  the 
Court,  as  alleged  in  the  plea ;  2dly,  The  custom  for  the  hoou^ 
to  present,  &c. ;  Sdly,  That  a  Court  was  held,  as  all^;ed ;  4thly> 
That  the  homage  of  the  free  tenants  did  elect  and  presoit  the 
defendant,  .&c;  5thly,  That  T.  Mein,  P.  Tonkitt^  and  J, 
M^Bride,  &c  [naming  20  others  composing  the  homage]  were 
at  the  time  of  holding  the  Court  free  tenants  of  the  borough 
and  manor,  &c. ;  on  which  issues  were  severally  taken. 

On 
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At  the  trial  before  Heath,  J.  at  the  last  Spring  assizes  in       1791. 

Comfwallf  the  jury  found  the  three  first  issues  for  the  defendant,    ~ 

and  8  q)ecial  verdict  on  the  fourth  and  fifth ;  stating  as  to  the       aniintt 
fourth,  that  the  homage,  consisting  of  the  persons  in  the  plead-         ^hn. 
ings  in  that  behalf  mentioned,  elected  and  presented  the  de» 
fondant;   and  as  to  the  fifth,  that  71  Mein  and  P.  Tonkin^ 
two  of  the  homagers  in  the  pleadings  mentioned  at  the  time  of 
holding  the  said  Court  for  the  borough  and  manor  of  Foweiff 
were   firee  tenants  of  the  borough  and  manor;   and  that  J, 
M*Bridef  &c.   (naming  them)   the  other   twenty-one  of  the 
laid  homagers,  were  not  at  the  time  of  holding  the  said  Court 
firee  tenants  of  the  said  borough  and  manor ;  and  that  several 
other  firee  tenants  attended  the  said  Court,  and  requested  to  be 
sworn  upon  the  said  homage,  and  objected  to  the  swearing  of 
the  said  twenty-one;  but  J.  Harvey^  the  then  steward,  refused 
such  other  firee  tenants,  and  swore  the  said  twenty-one  on  the 
said  homage.    But  whether  upon  the  whole  matter,  &c. 

Ompetf  for  the  Crown,  contended,  that  on  thb  verdict  there 
must  be  judgment  against  the  defolldant,  he  having  relied  on 
an  dection  by  a  homage  consisting  entirely  of  firee  tenants, 
which  is  esqpressly  nq^atived  by  the  finding  of  the  jury.  The 
question  here  is  not  Whether  two  homagers  alone  could  elect? 
but.  Whether  as  twenty-one  other  pirsons,  who  were  not  free 
tenants,  were  associated  with  two  who  were,  the  election  by  all 
be  valid  ?  and  that  such  an  election  cannot  be  supported  is  clear, 
whether  it  be  considered  on  the  generil  law  on  this  subject,  or 
on  the  circumstances  of  this  case;  for  in  all  cases  of  election 
the  act  of  the  majority  is  bindings  and  is  considered  as  the  act 
of  the  whole  number.  21  Ed.  A  Jo.  27,  70.  Case  of  The 
dhamberlain  of  the  City  of  LandoHj  8  Leon.  S64. ;  5  Rep.  62. 
S.  C.  1  BM.  Mr.  614.  pi.  6.  Dao.  Rep.  48.  R.  v.  Grimes^ 
5  Bwrr.  2601.  So  if  this  be  considered  in  the  nature  of  an  in- 
quest, to  inquire  for  the  lord,  and  to  present.  Sec  the  act  of  the 
minority  is  the  act  o^  and  will  bind  the  whole.  The  only  ex- 
ception to  this  is  that  of  a  petit  jury:  but  the  very  exception 
proves  the  general  rule.  Then  if  the  majority  of  these  free  te- 
nants bound  the  rest,  it  follows  that  this  presentment  is  bad. 
The  only  ground  on  which  it  can  be  contended  that  this  election 
may  be  supported  b  this.  That  as  two  are  a  sufficient  number 
to  make  a  homage^  and  as  there  were  two  in  this  case,  this  pre- 
sentment should  be  considered  -as  their  act,  and  the  other 
twenty-one  may  be  rgected.  Bat,  before  they  can  be  re- 
VoL.  IV.  I  i  jected, 
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1791.      jMted,  it  should  appescr  that  the  iremainder  will  be  the  iune 
after  they  are  deducted  as  before.     But,  by  deductiiig  those 


agamd  tweoty-one,  the  election  might  have  been  difierent:  and  th^^ 
T.  MuN.  ^^  Q^  means  of  discovering  how  the  two  real  free  tenants  voted. 
If  they  voted  in  a  minorit]r»  the  election  is  clearly  void;  if 
they  were  equally  divided,  then  there  was  no  election;  and 
even  if  they  were  unanimous  in  voting  for  the  defendant,  per* 
baps  they  were  influenced  so  to  do  by  the  others.  In  G«rpot«- 
tion  meetings,  it  has  been  frequently  hdd  that  when  any  act  is 
to  be  done  by  the  corporation,  and  one  of  the  corporaAeiv  has 
not  been  sunmioned,  the  acts  of  the  meeting  are  void :  and  tfaa 
reason  given  is,  because  though  he  could  not  have  formed  a 
majority  by  himself,  yet  he.  might  have  influenced  the  odMCi. 
KynasUm  v.  The  Mayor ^  &c.  of  Skrewthay^  2  Sir,  Sir  Ckmdn 
Musgrave  v.  Nevison^  I  Str.  584.  2  Ld.  JRajfm.  1S5S.  wmA  it 
▼.  May^  5  Burr.  2681.  If  therefore  the  absence  of  ^ne,  wlw 
has  a  right  to  be  present,  will  vacate  an  dectioDf  a/mOari 
will  the  presence  of  many  who  have  no  right  to  attend,  espe- 
cially if  they  constitute  a  majority  of  the  whole  meeting.  There 
being  no  case  in  the  books  similar  to  the  present|  it  Biay  aetbe 
improper  to  refer  to  analogous  cases.  By  11  Hm.  4.  c  0.  Ho  in- 
dictment is  to  be  made  but  by  inquest  returned  by  tke  aberiff ; 
and  if  any  be  made  to  the  contrary,  the  same  ihdl  be  void. 
Lord  Coke  (a),  commenting  on  this  statute^  mentioBB  Ibe  case 
of  22.  V.  Scarletj  where  the  rest  of  the  great  inqeeity  giving 
fiiith  to  him,  indicted  seventeen  honest  and  good  men  epon 
divers  penal  statutes,  and  it  was  <<  resolved  and  edjedged  that 
^  albeit  he  alone  was  sworn  without  the  retom  of  tlie  aherifl^ 
*^  and  all  the  rest  duly  returned,  yet  this  case  was  wkhin  the 
<<  statute,  a)id  all  the  indictments  found  by  him  aad  tlie  i^est 
«  were  void ;  for  hereby  it  appeared  what  mischief  iQch  an  one 
<<  might  do;"  and  from  the  word  <*  alone^"  Lord  CUte  veAn  to 
7  H.  4f./o.  10,  pL  16.  where,  on  a  challenge  to  the  arrays  he- 
cause  it  was  made  by  the  nomination  of  the  {dainliff*s  servant, 
who  was  put  upon  the  panel,  it  was  said,  ^  Sitm  soit  mmt  en  le 
*^  panel  al  denomirkUid  d!un  party^  tonst  Vaarrm/  mt  ^/ugfiAks 
^<  quod  concediiur  per  omnesJusHeiiTias/'  So  in  1  U£  4^/b.  41  • 
pi.  8.  an  indictment  was  quashed  because  one  ef  ik&  jwyimu 
was  an  outlaw.  Or  if  this  be  ootisidered  cm  tke^Mmd  of  col- 
bracery,  the  presentment  is  bad.  It  is  aaid  in  iJImmlhi.  !• 
e.  85.  s.  1.  that  any  attempt  to  influence  a  jniy  bf  praanM  er 
persuasicms,  la  well  as  money,  is  en^rioexf  ^  epd  immi.  7*  ti»t 

(a)  3  imu  31. 


•  \ 
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**  if  an  act  of  embracery  were  not  known  before  the  trial  of  a       1791. 
**  cause,  so  that  the  party  to  whose  prejudice  it  was  intended, 


•*  had  no  opportunity  to  prevent  the  ill  effects  of  it,  by  chal-  agawit 
"  lenging  the  juror  who  was  practised  upon,  it  \vill  be  a  good  T.Muk. 
**  ground  to  move  the  Court  to  set  aside  the  verdict."  Now 
this  is  a  stronger  case;  for  here  the  homagers  were  objected  to 
before  they  were  sworn ;  but  if  the  law  be  not  settled  in  thia 
particular  case,  arguments  of  convenience  and  jusiice  will  have 
great  weight  in  settling  what  the  rule  should  be ;  and  it  seems 
that  a  decision  in  favour  of  the  defendant's  election  may  be  at- 
tended with  serious  mischief  to  the  public,  in  giving  a  sanc- 
tion to  the  secret  views  and  misconduct  of  the  steward  of  the 
Court,  and  with  injury  to  the  free  tenants,  who  have  a  right  to 
be  sworn  on  tlie  homage*  The  right  of  election  is  a  valuable 
privilege  in  the  electors ;  and  here  all  the  free  tenants  are  inte- 
rested in  this  question,  inasmuch  as  each  may  in  his  turn  be  on 
the  homage  and  become  an  elector.  It  is  also  of  importance 
to  the  public  that  the  purity  of  elections  should  be  preserved; 
and  the  situation  usurped  by  the  defendant  was  the  principal 
office  in  the  borough. 

Dampier  for  the  defendant*  The  grounds  on  which  the  de- 
fendant's election  may  be  supported  are  shortly  these:  This 
Court  was  in  the  nature  of  a  Court  baron ;  the  free  tenants  are 
the  judges  there,  the  steward  is  merely  the  register ;  in  such  a 
Court  two  are  sufficient  to  make  a  homage ;  and  as  this  present- 
ment was  made  by  two  free  tenants,  it  is  valid,  notwithstand- 
ing others  were  joined  with  them.  The  act  of  the  steward,  in 
admitting  others  on  the  homage  to  the  prejudice  of  the  two 
free  tenants,  ought  not  to  vitiate  their  proceedings.  It  has 
been  objected  that  it  does  not  appear  that  the  two  free 
tenants  concurred  in  the  defendant's  election:  but,  on  the 
verdict,  it  must  be  taken  that  they  did;  for  the  finding  is 
that  they  and  others  did  present  and  elect  him.  The  twenty- 
one  may  be  rejected;  and  then  the  finding  that  the  pre- 
sentment was  made  by  the  two  free  tenants,  and  also  by  the 
twenty-one  others,  will  not  affisct  this  question.  It  is  the  same 
as  if  the  by-standera  in  a  Court  were  added  to  the  jury.  Nei- 
ther is  the  refusal  of  the  steward  to  swear  on  the  homage  those 
whom  he  rejected  any  objection  to  the  title  of  the  defendant, 
who  was  dected  by  those  who  were  entitled  to  be  on  the  ho- 
mage: he  was  not  obliged  to  swear  more  than  those  two. 
Whether  the  steward  acted  only  from  ignorance  or  from  con- 

nptioDy  is  uoomaterial  in  this  question ;  as  it  does  not  appear 

I  i  2  that 
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1791.      diat  the  two  free  tenants  were  in  oollusion  with  hioiy  they  ought 
'  not  to  sufier  for  his  acts,  not  having  any  contronl  over  hinu 


raimti       The  act  of  a  bare  ministerial  officer  ought  not  to  prgadice 


T.Meih. 


the  rights  of  the  free  tenants,  or  to  vitiate  the  title  of  the 
defendant  who  was  presented  by  those  free  tenants*  At  the 
most,  even  supposing  that  the  steward  acted  from  corrupt  mo» 
tives,  it  is  only  a  foundation  for  a  criminal  prosecution  aguast 
himr  This  is  not  like  the  cases  cited  of  elections  bdng  void 
because  one  elector  was  summoned ;  for  in  some  of  diose  the 
election  would  not  have  been  good,  even  if  it  had  been  made 
with  the  unanimous  consent  of  all  present* 

Lord  Kenton,  Ch.  J. — This  proceeding  was  instituted  fiir  the 
purpose  of  inquiring  what  title  the  defendant  had  to  the  office  of 
portreeve  of  Famey.    In  his  plea  he  set  forth  his*  titles  alleging 
that  the  Prince  of  WcHez  is  lord  of  the  borough  and  manor  of 
jPomy,  in  which  there  is  an  immemorial  Court  held  before  the 
steward  or  his  deputy,  and  that  at  that  Court  the  hmnage  con- 
sisting  of  the  free  tenants,  have  immemorially  elcGted  and  prfr> 
sented  a  portreeve  for  the  ensuing  year :  he  then  stated^  as  a 
fiu^    that  the  homage  of  the  free  tenants,    consisting  of  two 
persons  who  are  there  named,  and  others  (not  named)  elected 
him  in  one  of  these  Courts.     The  replication,  after  taking  issue 
on  the  several  parts  of  the  defendant's  ple%   mentiooed  the 
names  of  the  twenty-one  other  persons,   and  stated  that  they 
were  not  free  tenants ;  and  the  jury  have  found  that  those  twen- 
ty-one persons  were  not  free  tenants  of  the  borou^  and  manor. 
Then  the  question  is.  Whether  this  election,  which  the  defends 
ant  himsdf  said  should  be  made  by  the  homage  oonsisting  of 
the  free  tenants^  and  which  the  verdict  says  was  not  ao  made^ 
can  be  called  a  legal  election?    The  bare  stating  of  the  qaestion 
is  sufficient  to  decide  it.    It  is  a  point  upon  which  there  cannot 
be  a  difference  of  opinion ;  but  the  defendant's  counsd  said*  that 
this  Court  is  in  the  nature  of  a  Court  baron :  he  should  have  de* 
fined  the  meaning  of  a  Court,  which  must  be  p^i«ittftd  not  to  be 
a  Court  baron,  but  supposed  to  be  in  the  nature  of  a  Conrt  baron. 
Li  a  Court  baron  the  homage  are  the  judges,  and  the  Coort  is 
held  before  them:  but  here  it  is  expressly  stated  that  dus  Court 
was  held,  not  before  the  free  tenants,  but  befii^re  tfie  steward  or 
his  deputy;  and  it  b  stated  to  be  a  prescriptive  Coart    There- 
ibre  I  do  not  know  how  we  can  infisr  that  two  fioee  tenants  con- 
stitute a  Court    It  was  abo  said,  that  thpuf^  the  steward  were 
not  the  judge,  he  was  jnft2  judge:  but  Lord  £i»ftstron|^y  rqpro- 
bated  the  idea  of  a  person,  not  a  judg^  being  jui  jn4ge:  but 

7  be 
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be  this  as  it  mayy  the  defendant  relied  on  this,  among  other  179U 

facts,   that  his  election  was  made  by  a  homage  consisting  of   

twenty-three  free  tenants,   and  the  jury  have  expressly  nega-  '    i^a/««f 


tived  that  twenty-one  of  them  were  of  that  description. 

AsHHURST,  J. — When  a  defendant  makes  it  a  part  of  his 
tkle  that  a  Court,  at  which  he  was  elected,  was  held  before 
twenty-three  homagers,  he  cannot  afterwards  rely  on  this,  that 
two  of  them  were  of  that  description.  Heiie,  the  defendant 
stated  that  the  homage  consist^  entirely  of  free  tenants ;  but 
the  jury  n^;atived  that  fact 

BuLLER,  X  and  Grose,  J.  assenting. 

Judgment  for  the  king  (a). 

(a)  Vide  ft  Ld.  JfiiyM.  95a 


Meat 


T^MXIN. 


Irving  against  Wilson  and  Another.  nX'/SL 

rVlHIS  was  an  action  on  the  case,   to  recover  the  sum  of  if  t  revenue 

I  officer  seize 

8/.  lis.  as  money  had  and  received  by  the  defendants  to' ^oods  as  for. 
the  plamtiflTs  use.    At  the  trial  at  the  last  Carlisle  assizes  before  ^'^tii^k 
Thamsofh  Baron,    it  appeared,    that  the  defendants,    who  are  !J^*'*"'**  "ll 
custom-house  officers,   had    seized    some  hams   near  Carlisle,  tht  owner  to 
which  the  plaintiff  was  sending  in  three  several  carts  from  Scot-  the  latter  may  * 
land  to  Carlide.    The  plaintiff  obtained  one  permit  for  the  ^f^"^^^ 
whole ;  but  owing  to  some  accident,  two  of  the  carts  were  at  the  action  for  mo- 
distance  of  two  miles  behmd  the  other  when  the  defendants  met  raved,   hi  ^ 
the  first  and  demanded  the  permit;  the  driver  informed  them  ^tJ?,^^' 
diat  the  permit  was  with  the  other  carts,  which  came  up  in  an  "^^  not  be  gi- 
hour  and  a  half  afterwards,  before  the  first  reached  Carlisle,  %$G.$.t.jo, 
but  not  till  the  officer,  after  waiting  some  time  without  seeing  rp^ 
the  other  carts,  had  made  the  seizure.    They  were  all  three  dri«  5  ^^'  xi5*] 
ven  to  the  custom-house  at  Carlisle,  the  defendants  saying  they 
could  not  release  them  unless  the  collector  were  applied  to. 
When  the  whole  was  explained  to  the  collector,  he  said  he  would 
have  no  concern  in  the  taking;  and  the  defendants  then  refused 
to  give  up  the  carts  with  the  cargoes,  unless  the  plaintiff  would 
give  them  2/.  lis.;  which  he  accordingly  did.     It  was  objected 
on  the  part  of  the  defendants  that  the  plaintiff,  by  this  transac- 
tion with  revenue  officers,  had  incurred  a  penal^  of  50/.  and 
that  he  could  not  recover  back  the  money  which  he  had  paid  to 
have  the  goods  which  had  been  seized  returned  to  him;  and 
the  plaintiff^was  non-suited,  with  leave  to  move  to  set  that  non- 

sui 
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1791*       suit  aside,  and  to  enter  up  a  verdict  for  him,  if  this  Court  should 

— •    be  of  opinion  that  the  plaintiff  could  maintain  this  action. 

aJiLt^  A  rule  having  been  obtained  on  a  former  day  by  Law  to  shew 

WiLBON.      cause  why  the  nonsuit  should  not  be  set  aside, 

Cockelly  Serjt.  now  shewed  cause;  saying,  that  this  payment 
must  be  considered  either  as  a  bribe  to  the  officers  for  the  re> 
lease  of  the  goods,  which  they  had  a  probable  cause  to  seizes 
in  which  case  the  plaintiff  and  defendants  were  in  pari  delicto  i 
or  as  a  voluntary  pajnnent  to  the  officers  for  their  trouble ;  in 
either  of  which  cases  the  plaintiff  could  not  recover  back  the 
money  paid ;  but,  in  wh(itcver  light  the  payment  is  considered, 
as  it  is  admitted  that  this  action  is  brought  against  the  defend- 
ants as  custom-house  officers,  for  an  -act  done  by  them  in  that 
character,  they  were  entitled  to  a  month's  notice  before  the 
action  was  brought,  under  the  23  Geo.  S.  c.  70.  s.  30.  Sf  24 
G.  3.  c.  46.  5.  39. ;  for  they  ought  to  have  had  an  opportunity 
of  tendering  amends. 

Lord  Kenyon,  Ch.  J. — The  revenue  laws  ought  not  to  be 
made  the  means  of  oppressing  the   subject.     Herc^   a  permit 
having  been  granted  for  the  whole  quantity  of  goods,  sod  which 
was  with  the  other  carts  behind  at  the  time  of  the  seizure  the 
seizure  was  clearly  illegal.     The  permit  for  the  entire  quan- 
tity, could  not  be  separated  and  distributed  to  each  of  the  carts. 
And  therefore  whatever  ground  of  probability  there  was  for 
stopping  the  first  caxt,  yet  after  the  matter  was  cleared  up^ 
^  there  was  no  pretence  fpr  making  a  seizure;  and  it  was  highly 

improper  in  the  officers  to  take  tlie  money.  If  goods  liable 
to  a  forfeiture  be  forfeited,  the  officer  is  to  seize  them  for 
the  king;  but  he  is  not  to  be  permitted  to  abuse  the  duties 
of  his  station,  and  to  make  it  a  mode  of  extortion.  Here 
the  defendants  took  the  money  under  circumstances  which 
could  by  no  possibility  justify  them,  and  therefore  this  could 
not  be  called  a  voluntary  payment ;  but  it  was  extorted  from 
the  plaintiff,  and  in  that  case  no  notice  to  the  ddendants  was 
necessary. 

AsHHURST,  J. — I  agree  that  if  this  money  had  been  paid  as 
a  bribe,  both  parties  would  have  been  in  pmi  delicto^  and  the 
plaintiff  woidd  not  be  entitled  to  recover :  but  here  die  plain* 
tiff  was  in  no  fault  whatever:  this  money  was  not  paid  as  a 
bribe ;  for  the  goods  were  not  liable  to  seizure.  Neither  was  it 
a  voluntary  payment ;  for  when  the  defisndants  had  stopped  the 
goods,  the  plaintiff  was  in  their  power.  The  defendants  acted 
right  in  stopping  the  goods  at  first;  but  when  th«  pcnnil  cane 

8  UR 
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up)  there  was  no  pretence  to  detain  them,— stiU  less  to  take  the       17&1* 
money.     It  was  a  payment  by  coercion ;  and  which  the  plain-       " 
tifFmay  recover  from  the  defendants  as  money  unc(>nscientiously        ^amtt 
received  by  them.  '^**''**- 

Grose,  J.  (a)— If  an  officer  seize  goods  as  forfeited^  he  doesil 
colcre  officii :  but  if  he  take  money  for  delivering  up  the  goods» 
there  is  no  pretence  to  say  that  that  is  done  colore  officii  s  and 
such  money  may  be  recovered  back  again  in  an  action  of  this 
kind.  I  admit  that  in  an  action  of  trespass,  or  tort,  the  officers 
are  entitled  to  notice  under  the  23  Geo.  3.  c.  70.  s.  30;  because 
they  ought  to  have  an  opportunity  of  tendering  amends:  but 
that  act  does  not  extend  to  an  action  of  assumpsit. 

Rule  absolute* 

{a)  Absent  BulUr^  J. 


The  King  against  Wilson  and  Others.  jiunday^ 

^  Nov.  I4tb. 

THIS  was  an  information  against  the  defendants  for  obstruct-  ^^^  *  defend- 
mg  an  excise  officer  m  the  execution  of  his  duty;  to  which  suffered  judg- 
they  suffered  judgment  to  go  by  default;  and  being  now  brought  "*rc™jn5**  * 
up  for  judgment,  affidavits  were  read  on  the  part  of  the  prose-  pro««j"*»on>  »* 
cution,  in  aggravation  of  punishment.  judgment,  each 

Erskine  and  Piggot^  for  the  defendants,  wished  to  have  an  op-  cot2  prepared 
postunity  of  answering  these  affidavits,  alleging  that  they  could  J*^^^^***^!" 
not  come  prepared  to  answer  the  matter  of  which  they  could  own  case  (if  he 

1  •  •    r  ^*  rn\  •  •  A    J  a_  m«n  to  produce 

have  no  previous  miormation.     This  was  resisted  by  „,y  affidavit  at 

The  Attornmf-General  on  the  usual  practice  of  the  Court,  Jh^jj^^'^j^e 
which  he  said  was  founded  on  reason ;  for  that  the  defendants  inquiry  the 
could  not  be  taken  more  by  surprise  now  than  they  would  have  have  any  point 
bem  if  the  matter  had  gone  to  a  regular  trial,  where  the  de-  ^X^^j^t^ 
fendants  must  have  been  prepared  to  make  their  defence.  *«  defendant  an 

opportunity  of 

•  Per  Curiam. — It  is  not  the  practice,  in  general,  to  give  the  answering  it  on 
defendant  an  opportunity  of  answering  at  a  future  time  the  [a*)S^.3cr] 
affidavits  produced  by  the  prosecutor;  and,  as  far  as  these 
affidavits  have  already  gone,  there  is  no  reason  to  break  through 
the  general  rule  in  this  particular  case.  When  a  defendant  is 
brought  up  for  judgment,  the  only  object  which  the  Court 
have  in  view  is  to  discover  the  real  truth  of  the  transaction; 
and  it  is  much  more  probable  that  that  object  will  be  attained 
by  the  practice  which  has  hitherto  prevailed,  which  requires 

that  each  party  j^ouldcome  prepared  to  disclose  all  the  circum- 
stances  - 
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'     1791.       stances  of  his  case,  than  by  a  contrary  practioci  wlucb  would 

Drove  a  source  of  infinite  penury.    In  the  case  of  the  Bftg  ▼. 


agmim^^  Archef  [a\  where  the  prosecutor  produced  affidavits»  in  aggra- 
WiMOH.  ^a^ioj,^  to  she^  a  ccMitinuation  of  the  defendants  malice  by  ex- 
pressions used  subsequent  to  the  time  of  the  indictment,  the 
Court  thought  it  reasonable  to  allow  the  defendant  an  oppor* 
tunity  of  answering  those  affidavits,  because  it  could  not  be 
supposed  that  he  could  come  prepared  to  answef  that  which  was 
not  contained  in  the  indictment.  So  in  this  case^  if  in  Aa 
course  of  hearing  these  affidavits,  we  should  be  of  opinion  that 
any  point  is  not  fully  and  sufficiently  eaqilained,  ttf  will  give 
the  defendants  an  opportuni^  of  eyplaining  such  part  of  the 
charge. 

(a)  Aate*  s  vol.  S03. ». 


frii^  The  Kjno  against  the  Justices  of  Derbyshire. 

ZV«9.  I5ch. 

B7  IB  inctoMog  ^Y  an  act  for  dividing  and  enclosing  Belper  and  Ckemn 
^"^ultSnTrt  Wardy  in  Derbyshire^  an  appeal  is  given  to  the  party  ag- 

SrtSSJJirSftir  Sri«^«*  by  any  act  of  the  commissioners  to  the  Court  of  Quar- 
tbecauseofcom.  ter  Sessions  *^  within  six  calendar  months  after  the  cause  of 
hot  movoi  the  *^  Complaint,  at  which  said  general  Quarter  Sessions  the  jus- 
(iTduf  tt^Ho  **  ^^^^  ^^^  authorized  and  required  to  hear  and  determine  the 
recehre  and  res-  «  matter  of  every  such  appeal,  and  to  make  such  order  as  to  them 

nte  hit  tppctl  10  M  • 

CO  the  next  lies  <*  shall  seem  meet  and  reasonable;^  and  their  determination  is 
^!ied;  and^'*  &iah  The  commissioners  having  made  a  drain  in  Belper 
thitCouR  would  (which  it  was  supposed  was  not  warranted  by  the  act)  and  in- 
m^Mdimmi  to  the  cluded  the  expense  of  it  in  an  assessment  on  the  proprietors  of 
iei^'io  le-  ^^  inclosed  lands,  an  action  was  brought  for  the  purpose  of 
\st!k.  18a.  ^^R  ^^^  legality  of  the  act  of  making  the  drain ;  and  some 
13  £ma.  jjs.]    of  the  proprietors  wishing  to  have  an  opportunity^  in  case  this 

action  should  be  determined  in  their  favour,  of  investigating  the 
assessment,  made  a  motion  at  the  last  Mkkaelmas  Sesaioos  for 
the  county  of  Derby  to  receive  an  appeal  against  that  assessment 
and  respite  the  hearing  of  it  till  the  next  Sessions ;  which  was 
refused  by  the  justices,  because  the  following  Sessions  would  not 
happen  before  the  expiration  of  six  (a)  months  after  the  cause  of 
complaint    A  rule  Was  afterwards  obtained  by 

D.  P.  Coke,  calling  on  the  defendants  to  shew  cause  why  a 
mandamus  should  not  issue,  commanding  them  to  receive  this 
appeal;  cause  was  now  shewn  by 

(#)  TIm  caoie  ef  cMvi^aim  WM  fife  soaiba  be&ic  the  jtfMM^ 
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Chambref  Balgw/^  and  Clarke^  who  relied  on  the  King  ▼.  the       1791. 
Justices  of  the  North  Riding  of  Yorkshire  (a) ;  observing  that 


The  KiNtt 

this  was  even  a  stronger  case  than  that,  because  this  act  of  par-  4vmma 
liament  direcU  that  the  appeal  shall  be  heard  and  determined  ^i^JSSaf 
at  the  next  Sessions.  It  is  extremely  doubtful  whether  under 
this  act  the  Sessions  could  have  adjourned  the  hearing  of  the 
appeal,  because  then  it  would  not  have  been  heard  within  six 
months  after  the  cause  of  complaint.  But,  even  if  they  had  a 
discretion,  it  is  a  sufficient  answer  to  tliis  application  that  they 
have  exercised  their  judgment  upon  the  subject* 

The  Court  had  no  doubt  but  that  the  clause  in  the  act  was 
compulsory  on  the  justices  to  receive  the  appeal^  but  not  to  res^ 
pite  it*  And  they  said  that,  as  this  was  a  conditional  motion^ 
only  to  enter  the  appeal  in  case  the  Sessions  would  agree  to  res* 
pite  the  hearing,  they  could  not  compel  the  justices  now  to  re- 
ceive it*  Rule  discharged. 

(«)  Ante,  3  vol  150. 


Ward  against  Macaulet  and  Another.  ^ 

THHE  plaintiff  was  the  landlord  of  a  house,  which  he  let  to   .  .   .    j^j^j^ 
Lord  Montjbrt  ready  furnished ;  and  the  lease  contained  bpu«  nady  fur* 
a  schedule  of  the  furniture.     An  execution  was  issued  against  not  mainttin 
Lord  Moni/ortj  under  which  the  defendants,  sheriff  of  Middle-  5^^J|^g^ 


sex*  seized  part  of  the  fiirniture,  notwithstanding  the  officer  had  takiqgthefumi- 

,  ture  under  an 

notice  that  it  was  the  property  of  the  plaintiff.     For  this  the  eMcutionagaimt 
plaintiff  brought  an  action  of  trespass  against  the  defimdants.  ^mvomT 
At  the  trial  Lord  Kenyon  thought  that  trespass  would  not  lie,  that  the  goods 

_  Deiooceci  to  ^x. 

«nd  that  the  plaintiff  should  have  brought  trover  (a) :  a  verdict^ 
however,  was  taken  for  the  plaintiff  for  value  of  the  goods, 
with  liberty  to  the  defendants  to  move  to  enter  up  a  nonsuit,  if 
this  Court  should  be  of  opinion  that  the  plaintiff  could  not  re- 
cover in  this  form  of  action. 

Mingay  obtained  a  rule  for  that  purpose  on  a  former  day ; 
against  which 

Erskine  now  shewed  cause.  The  plaintiff  may  maintain  tres- 
pass on  a  constructive  as  well  as  an  actual  possession.  Bro»  Ahr. 
Trespass^  pL  SOS.  In  Smith  v.  MiUes  (5),  wherei  indeed,  the 
sheriff  was  excused  because  he  could  not  be  made  a  trespasser 
by  relation,  Ashhurst^  J.  in  giving  the  judgment  of  the  Court, 

'  (a)  Trover  doei  not  lie  in  thit  csk;  becauae  pendms  ^  denriae  the  landlord  is  not  en- 
titled to  recover  the  poMettioPt    Vide  Gmrim  T.  Bmftr^  pofC  7  vol  9. 
(^}Aote,iTol.4lo. 

said. 
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1791.       said,  ^'  to  entitle  a  man  to  bring  trespass,  he  must  at  the  time 
*<  when  the  act  was  done,  which  constitutes  the  trespass,  either 


agasma        **  have  the  actual  possession  of  the  thing,  which  is  the  object 
Macaulet. 


<*  of  the  trespass,  or  else  he  must  have  the  conslruttive 
**  sion  in  respect  of  the  right  being  actually  vested  in  him.** 
The  right  to  personal  property  is  not  divested  out  of  the  owner, 
because  he  gives  the  temporary  use  of  it  to  another.  In  the  case 
of  a  carrier,  the  owner  may  maintain  trespass,  on  the  gnkind  of 
his  having  the  general  property ;  and  the  carrier  trover  on  ac- 
count of  his  special  property. 

Lord  Kemyon,  Ch.  J. — The  distinction  between  the  actions 
of  trespass  and  trover  is  well  settled :  the  former  is  founded  on 
possession :  the  latter  on  property.  Here  the  plaintiff  had  no 
possession ;  his  remedy  was  by  an  action  of  trover  founded  on 
his  property  in  the  goods  taken.  In  the  case  put  of  a  carrier, 
there  is  a  mixed  possession :  actual  possession  in  the  carrier,  and 
an  implied  possession  in  the  owner. 

BuLLER,  J. — The  carrier  is  considered  in  law  as  the  servant 
of  the  owner,  and  the  possession  of  the  servant  is  the  possession 
of  the  master. 

Per  Curiam,  Rule  absolute  (a). 

(a)  Ante,  z  vol.  480. 


jvoTtitiu  The  King  against  Cartwright. 

35.  ?.7ji  wWch  THHIS  was  an  indictment  against  the  defendant  for  an  assault 
enacts  *^*JJP'^  **-  upon  an  excise  officer.  Several  counts  charged  the  ofience 
saults  on  re-       as  Committed  against  the  prosecutor  while  in  the  exercise  of  hii 

venuc-ofiicen  ^  \  1        t  -i  «       « 

mafbeuiedin  offUe :  another  count  only  charged  a  common  assault  i  bat  even 
extendi"uf  a»^^^  ^^^  described  the  prosecutor  to  be  an  excise  officer.  And  all  the 
tauits  on  them    counts  Stated  the  offence  to  have  been  committed  in  Surry. 

ewa  omcert.  , 

And  a  defendant  The  venue  was  laid  and  tlie  trial  had  in  Middlesex  s  when  the 
foun?guii^  on  defendant  was  acquitted  upon  all  the  counts,  but  that  cfaai^ng 
an  indictment  of  iiim  ^j^jj   ^  commou  assaiilt,   of  which  alone  he  was  found 

a  common  as- 
sault on  thtfn^  guilty.     A  motion  was  made  in  arrest  of  judgmmit  for  a  mis- 

M  exdu0j^J^l  ^^^^^  ^°  ^^^  ground  that  the  26th  clausd  in  the  9th  Geo.  2,  c. 
^*i£°\!d""^V  ^^-  ^^^^^  enacts,  "  that  for  the  better  and  more  impartial  trial 
though  the  pro-  «  of  any  indictment  or  information  which  shall  be  found, 
scribed  to  be  an  ^*  commenced,  or  prosecuted  for  any  assault  made  or  committed 
^^^ii^'uad  ^^  "P^°  ^y  ^^  ^®  officers  of  the  customs  or  excise^  evioy  such 
"^^"^Afi^  "  offence  shall  and  may  be  inquired  of,  euminedi  tried,  and 
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<<  determined  in  any  county  in  England^  in  such  manner  and        1791. 
**  form  as  if  the  same   offence  had  been  therein  committed,"    '  ' 

only  extended  to  assaults  on  officers  when  in  the  exercise  of  their        agaimd 
office.  Caetwmomt. 

The  Attomey-Generaly  Bearcrqft^  and  Wood^  for  the  Crown, 
contended,  that  the  words  of  the  statute  were  general,  and  war- 
ranted no  such  limited  construction  as  was  attempted  to  be  put 
on  them.  They  stated,  that  they  were  instructed,  that  there 
had  been  many  instances  of  similar  convictions,  and  judgments, 
upon  them ;  and  that  the  general  course  of  practice  had  been 
so.  And  the  benefit  intended  to  be  conferred  on  revenue  of- 
ficers by  the  act,  will  be  very  materially  defeated,  if  a  more  nar- 
row construction  prevails :  for  their  situation  necessarily  exposes 
them  to  the  resentment  of  those  whose  goods  are  seized,  and  of 
their  connections ;  and  if  they  are  assaulted  for  having  done 
their  duty  on  any  former  occasion,  and  cannot  obtain  a  fair 
trial  in  the  place  where  such  assault  happened,  the  probabihty  of 
which  is  presumed  by  the  act,  the  mischief  is  just  as  great  as  in 
the  instance  admitted  to  be  provided  for  by  the  act. 

Erskincy  for  the  defendant,  argued  from  the  absurdity  of  such 
an  extensive  construction  as  was  intended  for,  and  from  the 
general  purviews  of  similar  statutes  made  in  pari  materid  f 
which  were  passed  for  the  protection  of  the  revenue,  and  could 
never  have  been  intended  id  apply  to  private  quarrels  between 
its  officers  and  other  persons.  The  protection  afforded  to  excise 
and  custom-house  officers  is  qtid  officers;  and  must  be  meant 
only  while  they  are  officiating  as  such. 

The  Court  were  all  of  opinion  that  the  26th  section  of  this 
act  of  parliament  must  be  confined  to  prosecutions  for  assaults 
on  the  revenue  officers  when  in  the  execution  of  their  office^  and 
that  the  mischiefs  from  a  contrary  determination  would  be  In* 
tolerable.     And 

BuLLER,  J.  added,  That  the  intention  of  the  Legislature  might 
be  collected  from  other  parts  of  the  act,  which  was  made  for  the 
sake  of  the  revenue,  as  its  title  imported.  The  first  section 
enacts,  that  all  persons  who  have  incurred  penalties  and  for- 
feitures against  the  revenue  laws,  "  and  any  persons  who  have 

r 

**  beat,  abused,  obstructed,  or  hindered  any  officer  of  the  customs 
**  or  excise  in  the  due  execution  of  their  duty,"  &c.  shall  be  by 
the  authority  of  that  act  acquitted,  &c.  of  and  from  all  the  said 
offences,  except  as  therein  excepted.  Now  it  is  fair  to  infer  that 
the  Legislature  meant  to  extend  the  indemnity  to  all  those  cases 

in 
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1791*       in  which    by  the  subsequent  clause  they  gave  the  right  of 
changing  the  venue.     But  the  first  clause  must  clearly  be  con- 


agmmsi  fined  to  assaults  on  the  revenue  officers  in  the  execution  of  their 
CAETwaiMT.  j^ijy.  ^  jjjgyg  personal  assault  on  a  prosecutor  not  in  the  exer- 
cise of  his  office^  but  who  happened  to  be  an  officer,  would  not 
be  pardoned  by  tins  act.  Then  the  subsequent  danse^  on 
which  this  question  arises,  may  be  construed  with  the  same  re- 
striction and  qualification;  and,  when  it  speaks  of  '*  assaults  on 
any  of  the  officers  of  the  customs  or  excise^"  it  means  assaults 
on  them  qui  revenue  officers. 

Rule  absolute. 


Exposition  of  the  Rule  of  Court  of  Tr.  SI  Geo.  s. 
Srfirr^.  ante  379. 

The  ruk  of  Tr.  DALDWIN9  after  adverting  to  the  late  rule  of  Tr.  $1  Geo.  S. 
^n^M^  relating  to  attomies'  derks,  whereby  it  is  ^ordebbo, 
MkLTtnanat^  cc  i^jut  g^m  Michoelmos  Term  [then]  next  ensuinir,  no  attorney 

no  attonues  tct-  *•  ,  ^  "^ 

bg  as  writen  or  <<  who  shall  be  retained  or  employed  as  a  writer  or  deric  by  any 
attoniiM  shaU  "  Other  attorney  shall,  during  the  time  of  such  employ,  take 
unteu^let.  "  ^^  ^B,ye  any  clerk  under  articles;  and  that  no  service  to  any 
and  declares  thtt  <<  such  attorney  uuder  articles,  during  the  time  that  such  at- 
atcoraiessoact-  ^\  tomej  shall  be  so  employed  by  any  other  attomqr,  shaU  be 
iSrS^f  ^5il^  "  deemed  good  service,"  &c-  desired  the  opinion  of  the  Courtt 
to  services  per-   upon  the  subject  of  thc  assignment  of  an  articled  clerk,  who  had 

fonned  as  well  /.i  it*  1 

before  as  after  scrved  an  attorney  for  three  years  under  such  circumstances,  wne« 
ther  thc  rule  in  question  was  intended  to  have  a  retrospective 
operation  with  respect  to  services  already  performed,  or  merely  to 
such  as  were  to  commence  from  the  present  Michaelmas  Term  ? 
Thc  former  construction,  he  suggested,  would  press  voy  hard 
upon  individuak,  who  had  already  served  a  great  part  of  thdr 
time  in  this  manner  under  a  general  persuasion,  warranted  by 
the  common  practice,  that  such  service  was  valid.    But 

The  Court  said.  That  the  rule^  which  was  only  made  in  con* 
formi^  to  and  in  furtherance  of  the  act  of  par^anlent  (a), 
could  not  be  limited  in  restraint  of  future  services  of  this  nature 
only;  for  the  mischief  intended  to  be  remedied  was  the  ad- 
mission of  improper  persons  as  attomies;  which  required  as 
much  to  be  prevented  now  as  at  any  future  time;  and  no  hard- 
ship could  be  complained  of,  as  the  rule  was  not  introductive 
of  any  new  regulation,  but  confirmatory  of  an  old  one. 

(a)  %%Ge§,%  €.46,^7. 

MSflBIN 


••    • 
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1791. 


Messik  against  Lord  Massareene  and  Wife.  ivwTtStb. 

nnHE  plaintiff,  having  obtained  a  judgment  against  the  de-  ^ItL^^^IS^ 
fendants  in  the  Chatelet  of  Parisy  broucrht  an  action  of  as-  iy^^^  ^7^ 

°  fault  in  an  action 

sumpsit  here  on  that  judgment,  in  which  the  defendants  suffered  ciMM^atoa 
judgment  to  go  by  default;  whereupon  m^S^SSit 

Walton  obtained  a  rule,  calling  on  the  defendants  to  shew  ?^o"W  «>*«*» 

^  It  to  toe  Master 

cause  why  it  should  not  be  referred  to  the  Master  to  see  what  to  tee  what  was 
was  due  for  principal  and  interest,   and  why  final  judgment  puaL^  kave  to 
should  not  be  entered  up  for  such  sum,  without  executing  a  writ  ;*J2^"nt^ 
of  inquiry  ?  »«ch  sum,  with- 

Holroyd  was  now  shewing  cause,  on  the  ground  that  there  writ  of  inquiry, 
was  no  instance  in  which  such  a  rule  had  been  made;  and  that  ^'*      ' ^'^ 
the  reason  {a)  of  the  former  cases  (6)  on  bills  of  exchange  did 
not  extend  to  this;  when 

Lord  Kenyon,  Ch.  J.  said,  This  is  an  attempt  to  carry  the 
rule  fiuther  than  has  yet  been  done:  and  as  there  is  no  instance 
of  the  kind,  I  am  not  disposed  to  make  a  precedent  for  it. 

BuLLER,  J. — ^Though  debt  will  lie  here  on  a  foreign  judg* 
ment,  the  defendant  may  go  into  the  consideration  of  it. 

Rule  discharged. 

(a)  The  value  of  the  figrtign  money  it  uncertain.  Vid.  Bagtbgw  ▼.  PlayM^  Cro.  £/. 
5369  and  XanJt  ▼.  FeeJiy  Cro.  Jae.  6x7. 

(i)  Shepherd  w.  Charter,  ante,  975.  Rathle^  ▼.  SoibMr,  H.  BL  Rep*  C.  B.  %$%,  An- 
^e%ot  ▼.  Bhhi  ik  519,  and  Lti^mau  ▼.  /mn,  ib.  54X. 


I 


The  King  against  The  Sheriff  of  Middlesex.  i^TS&. 

N  a  cause  of  Metcalfe  against  Aylettj  an  attachment  was  BailUnotRgu^ 
obtained  against  the  sheriff  for  not  bringing  in  the  body.    It  ^^afowimce  of 
i^peared  that  bail  was  put  in  and  justified,  but  there  was  no  ser-  |^  ^J^     i 
Tice  of  the  rule  allowing  the  justification :  but  the  plaintiff  was  lenrcd,  even 
present  at  the  time  of  justifying,  and  opposed  the  bail,  though  pi^^  oppose 
unsuccessfully.    A  rule  was  obtamed  by  ^Sff^riffTl 

Garrcno^  to  shew  cause  why  the  attachment  should  not  be  liable  to  an  at- 
set  aside^  on  the  ground  that  the  party's  having  been  present,  bringing  in  the 
and  opposed  the  bail,  dispensed  with  the  necessity  of  the  defend-  ^Jj^^,j^ 
anf «  serving  the  plaintiff  with  the  allowance;  for  that  the  only  ■f^5f?,^^***^ 

toe  bail  justified. 

use 
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1791.       use  of  such  service  was  in  order  to  give  the  plaintiff  that  infor- 
mation which  in  this  case  he  notoriously  had  without  it. 


mgamtt  Mtngai/y  cotUriy  now  shewed  cause;  insisting  upon  the  regu- 

^^^%l  larity  of  the  attachment,  because  the  plaintiff  had  not  been 
served  with  the  allowance ;  which  he  contended  to  be  necessary, 
not  only  that  the  other  party  might  have  notice  that  such  a  step 
was  taken  in  the  cause,  but  because  a  contrary  rule  would  tend 
to  defraud  the  stamp-office  of  the  duties,  and  the  officers  of  tiie 
Court  of  their  fees ;  and  he  said  that  the  same  point  had  been  de- 
termined in  Booth  v.  Preston^  29  Geo.  S.  B*  R. 

Lord  Kenyon,  Ch.  J. — Though  we  are  not  a  Court  of  re- 
venue, we  are  bound  to  take  care  that  the  revenue  is  not  d^ 
frauded.  Bail  is  not  r^ularly  put  in  till  the  allowance  of  it  has 
been  served ;  and  it  is  of  importance  that  all  the  steps  prescribed 
by  the  practice  of  the  Court  should  be  followed.  If  we  were  to 
suffer  this  exception  to  prevail,  it  would  enable  the  defendant's 
attorney  to  put  into  his  pocket  those  duties  which  belong  to  the 
revenue. 

Rule  discharged. 


MoMdaj,  SOWERBY   agCUTlSt  HaRRIS. 

It  it  sufficient  to  nHHIS  was  a  rule  to  shew  cause  why  an  annuity  should  not  be 
ti^^  of*thr"  set  aside  for  a  defect  in  the  memorial,  in  not  stating  the 

•■"^  ■"'  ^^  consideration  of  the  annuity,  as  required  by  the  1 7  Geo.  S.  c. 
to  ante  the  true  26.  5.  1.     The  memorial,  as  to  this  part  of  it,  was  as  follow^ 
the  purchase  of  after  stating  the  date  of  the  deed,  and  names  of  the  parties ; 
S^memonai'by  "  whereby  Harris^  in  consideration  of  2100/.  paid,  and  which 
way  of  recital     «<  ^^qos  in  fact  paid  to  him  by  Samerbyy  granted  to  the  latter  an 
3  Eatt.  463.]    *  "  annuity  of  SOO/."  &c.     This  motion  was  made,  and  the  opi- 
nion of  the  Court  given,  before  it  was  discovered  that  the  me- 
morial contained  these  words,  ^^  and  which  was  in  fact  paid;" 
so  that  the  case  adjudged  was  on  a  supposition  that  those  words 
were  omitted.     In  fkct  the  sum  of  2100/.  mentioned  as  the  con* 
sideration  was  paid  by  a  banker's  check  (a),  whidi  wim  after- 
wards paid  by  the  banker  to  Harrises  attorney,  who  deducted 
thereout  650/.   for  a  demand  which  he  had  on  Hcnris. 

Shephcrdy  in  support  of  the  rule,  gave  up  the  point  of  the 
money  being  deducted,  as  the  whole  sum  had  been  paid  to 
Hair  is*  s  agent;  but  relied  on  the  cases  of  Robinson  v.  Howell  {b)f 

(a)  Vide  Rumkail  v.  Murray  and  Another,  ante,  3  voL  298.  ud  Btrry  T.  Aaileyf  port. 
6  voL  690.  (A)  jr.  31  Get.  3.  B.R. 

and 
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and  Jfilley  \\  Wheeler  {a\  where  it  was  held  that  the  conside-        1791. 
ration  of  the  annuity  ought  to  be  averred  in  the  memorial,  as 


Harris. 


a  substantive  fact,   and  should  not  be  stated  there  by  way  of        agaimi 
recital.     And^he  said,  that  that  was  not  required  without  good 
reason ;  for  a  contrary  rule  would  open  a  door  to  fraud,  and 
would  be  the  means  of  introducing  false  recitals. 

Erskine  and  Gibbs,  corttrd.  The  annuity-act  does  not  direct 
the  mode  in  which  the  consideration  shall  be  stated  in  the  me- 
morial; if  the  real  consideration  appear  in  the  memorial  in  any 
way,  it  is  sufficient  to  satisfy  the  act. 

Lord  Kenyon,  Ch.  J. — The  object  of  the  act  of  parliament, 
in  requiring  the  consideration  of  the  annuity  to  be  stated  in  the 
memorial,  was,  that  the  public  should  have  complete  informa- 
tion of  the  real  transaction  between  the  parties ;  and  that  in- 
telligence will  be  equally  conveyed  to  the  world,  whether  it  be 
averred  as  a  positive  fact  that  the  consideration  was  paid,  or 
only  stated  by  way  of  recital.  In  both  cases  the  parties  may 
attempt  to  commit  the  fraud  of  introducing  a  false  fact  into  the 
memorial ;  but  that  is  always  open  to  examination. 

The  Court  thought  it  proper  to  discharge  this  rule  with  costs, 
the  granting  of  the  annuity  appearing  to  be  a  fair  transaction. 

(tf)  Jr.  31  C^v.j.  B.  R. 


Kennard  against  Jones.  ^ 

Nov,  iithi 

JDALDWIN  moved  that  all  proceedings  might  be  stayed  in  if  it  appear  to 
this  action,  on  an  affidavit  by  the  defendant  that,  on  ap-  ^J*  ?*""  ^' 

'         ^  "^  *^     the  debt  sued 

plying  to  the  plaintiff's  attorney  to  know  what  the  debt  was,  he  for  b  under  AOi. 
said  iJiat  it  was  a  guinea  and  an  half.     He  contended,  that  as  monoo*,  stay* 
the  debt  was  under  405.  the  Court  could  not  take  cognizance  of  ^fore^^jf"** 
it ;  and  they  would  not  suffer  the  defendant  to  be  harassed  by  [s  T*  R.  64. 

going  on  to  trial.     This  being  admitted  to  be  a  novel  applica-  8  ibid,  zzsl 
tion,  3B.ScP.617.] 

The  Court  had  some  doubt; 

« 

BuLLER,  J.  saying  that  the  practice  had  been  not  to  grant 
such  rules  in  this  Court,  unless  the  demand  appeared  to  be  un- 
der 40^.  on  the  record:  but  Lord  Kenyon  saying  that  he  re- 
membered many  applications  of  this  sort  in  the  Exchequer, 
The  Court  granted  a  rule  nisi:  against  which 

Manley  now  shewed  cause,  not  denying  the  &ct,  but  stating 
that  the  application  ought  to  have  been  made  sooner,  if  at  all;  for 

that 


Mptimti 
JOKII. 


496  CASES  IN  MICHAELMAS  TERM, 

1791*       that  the  defendant  was  under  short  notice  of  trial;  but  he  of^ 
-  fered  to  refer  the  whole  to  the  Master. 

ta  Lord  Kenton,  Ch.  J.  (stopping  the  other  aide)  said,  that 

that  ofier  could  not  be  acceded  to  now.  This  is  a  very  general 
question,  which  concerns  the  practice  of  the  Court,  Whether  it 
shall  be  permitted  to  parties  to  sue  in  the  superior  Courts  fbr  audi 
small  sums  as  those  under  40s.?  Now  that  is  expressly  prohi- 
bited by  act  of  parliament  (a) ;  and  therefore,  upon  ccm^em- 
tion,  we  are  of  opinion,  that  the  rule  should  be  made  abso- 
lute, but  not  with  costs,  as  this  is  the  first  application  of  the 
kind. 

Per  Curianh  Rule  absdate. 

(tf)  Vide  6  JUL  I.  r.  S. 


Ex  parte  Williams  (a). 

The  Com  win  T  ORD  Kenvon,  Ch.  J.  said,  that  on  further  inquiry  from 
iic?'^^^  the  officers  of  the  Crown-office^  he  understood  that  there 

Bej't  bill  to  be  were  several  instances,  in  which  this  Court  had  referred  an  at- 
tfae  btttinen  be  tomey's  bill  to  be  taxed,  though  the  whole  business  had  been 
^,^!^-i^^,  carried  on  at  the  Court  of  Quarter  Sessions  (b). 

(a)  Vide  tote,  Z14.  (I)  Vide  CUrke  r.  ZImmvm»  poft.  5  voL  694. 
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T  IS  ORDERED,  That  in  future  all  writs  shall  be  returned 
by  the  sheriff  on  the  day  on  which  the  rule  for  returning  the 
[5£ci/.3S6.]     same  shall  expire;  and  in  default  thereof  the  plaintiff  shall  be 

at  liberty  to  move  for  an  attachment  on  the  next  day  (a). 

•  («)  ThUnile  time  out  of  a  case  of  the  JCmfT.  the  Sheriff  of  &fT7,  where 

had  not  returned  the  writ  tfll  the  moming  of  the  7th  day,  b«t  before  the  aittaf  of  the 
Court;  t6  remedy  which  practice  the  ahofe  rule  was  made. 
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mt 


IN 


Hilary  Term, 


In  tlie  Thirty-second  Year  of  the  Reign  of  George  III, 


GooDTiTLE  on  the  Demise  of  Revett  against  Braham.      7Wri%, 

'T^HIS  ejectment  was  tried  at  bar,  by  a  special  jury  from  Suf"  The  defeadaat 

folk,   and,   by   consent,    some  talesmen  from  Middlesex.  |°/itid^*to 
The  lessor  of  the  plaintifiP  claimed,  as  the  heir  at  law,  the  de*  ^«  geneni  re* 
fendant  as  the  devisee,  of  Mrs.  Elizabeth  Braham,  the  person  plaintiff;  claim- 
last  seised.    At  the  outset  of  the  causey  a  question  arose,  Who  ^^^  w^^di^ 
was  entitled  to  the  general  reply?  and  the  Court  decided,  that  greeandst^, 
if  the  plaintiff  proved  hi»  pedigree,  and  stopped,  and  the  de*  dant  sen  up  a 
fendant  set  up  a  new  case,  which  the  plaintiff  answered  by  evi-  d^j^wMcS 
dence,  which  ultimately  went  to  the  jury,  the  defendant  should  "  jJJT'*'^  ^JL 
have  the  general  reply ;  and  BuUer^  J.  said,  that  he  had  so  ruled  put  of  tb^^ 
it  in  a  cause  {a)  at  fVinchesier4  ^erk  of  the 

The  plaintiff  then  stated  his  pedigree,  which  was  admitted;  ^J^STuj"*"' 
and  the  defendant  proved  the  will,  which  was  impeached  on  inspect  franki 
various  grounds,  but  chiefly  on  those  of  forgery  and  undue  in-»  tion  of  forgeries, 
fluence.    There  were  two  parts  of  the  will,  to  each  of  which  ™][,^J£I^' 

to  prove  that 
the  haiid*writing  of  an  iDStruroent  is  an  imitatedy  and  not  a  natural  hand,  and  also  to  prove  that  %jr9 
writings,  suspected  to  be  iinitated  hands,  were  wxittcn  by  the  same  person. 

(a)  Dm  d.  Farr  v.  Hicitt  Sum.  Asiiiet,  2789. 

Vol.  IV.  K  k  weje 
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1792.       were  three  signatures  and  a  seal;  and  with  one  <^  them  was 

— —"    sealed  up  a  paper,  purporting  to  be  instructions  for  the  will,  in 

agaimtt  the  hand-wHtiug  of  the  testatrix,  and  signed  and  sealed  by  her; 
Mabam.  ^^  ^^  bottom  of  which  was  a  memorandum,  that  the  testatrix 
at  the  time  of  executing  the  will,  requested  the  attesting  wit- 
nesses to  sign  the  paper  for  her,  which  she  declared  to  be  her 
writing;  and  they  had  signed  it  accordingly.  This  memofan* 
dum  was  in  the  hand  of  one  ReiUy^  who  was  supposed  by  the 
plaintiff  to  be  the  contriver  of  the  will,  and  who  was  consider- 
ably  benefited  by  it  The  plaintiff's  case^  as  to  the  forgery, 
consisted  of  evidence  that  the  testatrix  was  incapabk  of  writiBg 
a  paper  of  such  length  as  these  instructions,  and  hardly  able  to 
sign  her  name ;  of  declarations  in  her  life-time  that  die  never 
would  make  any  will ;  and  of  some  contradictions  by  the  at- 
testing witnesses.  Tb^  plaintiff  thea  cfiBed  two  clerks  of  the 
Post-office,  who  swore  that  they  were  used  to  inspect  firanks 
and  detect  forgeries.  They  were  then  asked  whether,  firom 
their  general  knowle4ge  of  writing,  the  iiMtnwtiioiia  were  a  na- 
tural or  an  imitated  hand  ?  This  question  was  otgected  to^  but 
allowed  by  vthe  Court ;  and  the  clerk  swore  that  die  hand  was 
imitated.  They  were  then  asked  if  they  could  judge  whether 
the  instructions  were  written  by  the  person  who  wrote  the  me« 
mocandum  ?  This  question  was  also  objectod  lo^  aa  being  » 
comparison  of  hands ;  but  allowed  by  the  Ciourt.  Lord  £ai- 
jfQn%  Ch.  J.  mentioned  a  case,  where  a  dtqrpherer  had  given 
evidence  of  the  meaning  of  letters,  without  explaining  die 
grounds  of  his  art,  and  where  the  priscmer  was  convicted  wBii 
execuDed.  And  BMer^  J.  sakl,  it  waa  like  tba  OM  of  JMU 
Harbour^  where  persons  of  skill  were  allowed  to  give  en- 
dence  of  opinion.  The  clerks  then  awore^  that  fixim  their 
knowledge  of  the  similarity  of  bands,  they  were  sure  that  the 
instructions  and  memorandum  were  written  by  the  same  ptiaen. 
They  also  swore,  that  all  the  signatures  to  the  will,  and  the  ug- 
nature  to  a  power  of  attorney,  to  surrender  copyholds  to  the- 
use  of  the  will  executed  afterwards,  were  imitated  and  not  ni^ 
tural  writing.  On  cross-examination,  they  admitted,  diat 
they  had  never  detected  an  imitation  of  the  hand  (»f  a  vuy 
old  person,  who  wrote  with  difficulty,  and  might  be  vppoaed 
frequently  to  stop.  That  their  principal  meana  of  knowing 
was  by  seeing  whether  the  letters  were  painted^  that  is,  gone 
over  a  second  time  with  the  pen,  which  they  i^lm'Uy^  mig^ 
happen  to  any  person  from  a  &ilure  of  ipk,  Qther  signatnrei 
of  the  testatrix,  proved  by  unsuspected  persons,  were  then  shewn 

to 


Braham. 
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to  these  witnesses;    one  of  these  signatures  was  sworn  to  be       1792. 
genuine  by  one  of  them,  and  the  other  to  be  imitated.     Lord    ^ 

,  ,  ,  GOODTITLE 

Kenyan,  in  summing  up  to  the  jury,  said  he  should  leave  the     jigahit 
question  of  forgery  on  the  evidence  they   had  h^ard,  without 
any  observations. 

Evidence  was  also  given  on  the  ground  of  influence.  The 
jury  found  for  the  plaintiff  (a). 

Mingay^  Partridge^  Shepherd^  Garrowj  Gibbs,  Raymond, 
and  Jermyn,  for  the  plaintiff;  and  Erskine,  Bower ,  Laiv,  i> 
Blanc,  Serjt.  Baldwin,  and  Wilson,  for  the  defendant. 

{a)  In  a  former  ejectment  brought  by  the  present  defendant,  and  tried  at  the  last  Spring 
irssizes,  at  Bury^  before  Atbburtt,  J.  the  jury  fomd  in  favour  of  the  will. 


m^ 


Daniel  against  Phillips.  ^^^\ 

•  \ 

fj  USSELL  shewed  cause  against  a  rule  for  quashing  a  certi-  Third  persons 

Al  .i»iij«  j^  r  ^11.*  cannot  object  to 

orartj  which  had  issued  to  remove  a  cause  from  the  bo-  the  misdirec- 
rouffh  Court  of  Caermarthen  into  this  Court.     Two  objections  ^onofa«r#;. 

O  .  •  *  -^  orMri  to  remove 

had  been  made  to  the  issuing  of  the  writ ;  1st,  That  it  was  di-  »  cause  fromu 
rected  to  the  mayor,   commonalty,  and  burgesses,  which  was  if  the  proper  * 
the  name  of  incorporation ;  whereas  it  ought  to  have  been  di-  ^^o^'jgeping 
rected  to  the  mayor,  recorder,  and  town-clerk,  before  whom  ^^o  record  was, 

wave  the  ob- 
the  Court  was  holdcn.  jeaion,  and  re- 

The  Cowt  said,  he  need  not  trouble  himself  to  answer  this  ^"^n^^'ucrwl 
objection  ;  for  however  the  proper  parties^  in  whose  keeping  the  ^'«>^«"  ^«li 
record  was,  might  have  objected  to  make  any  return  of  it  on  quash  such  ^rit 
account  of  the  writ  of  certiorari  being  improperly  directed,  yet,  roagesLidln  *" 
having,  in  fact,  returned  the  record  into  this  Court,  no  such  ^'^*^v'l*^* 
objection  could  be  started  by  third  persons.  an  action  for  an 

The  second  objection  was,  that  the  damages  were  laid  under  excise  officen, 
^s.  and  therefore  this  Court  would  not  take  cognizance  of  it  ^^*  "°**^'  ^°* 
To  this  it  was  answered,  that  however  that  might  have  held  as 
an  objection  in  general  cases^  where  the  action  was  brought  to 
recover  a  debt  under  405.  yet  this  was  an  action  for  on  assault, 
brought  against  excise  officers,  who  could  not  have  an  impartial 
trial  there. 

The  Cmirt  were  satisfied  with  this  reason,  and 

Discharged  the  Rule. 

Wigley  in  support  of  the  rule. 

K  k  2  HonQir.R 
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Thurrday,  Hodges  against  Money  and  Bailey. 

JOH,    26th.  ^ 

It  is  sufficient  J  N  the  last  Term,  the  defendant  Money ^  who  had  joined  with 
proirisions  of  Bailey ^  in  granting  and  securing  an  annuity  to  the  pJaintilti 

iVcrS.'al  obtained  a  rule  for  the  plaintiff  to  shew  cause  why  the  judg- 
to  stxte  the        ment  entered  up  on  the  bond  and  warrant  of  attorney,  given  to 

consideration  .  it-.  .-i  ji.i_  j 

of  granting  the  secure  the  annuity,  should  not  be  set  aside,  and  why  those,  and 

nwmonaTby*  all  Other  securities  should  not  be  given  up  to  be  cancelled,  and 

if'iv^ Td"ds  all  further  proceedings  staid.     The  matter,  after  argoment,  was 

be  given  to  A-  directed  tp  stand  over  till  this  Term,  that  the  Court  might  be 
and  the consU^' more  fully  apprized  of  all  the  circumstances;  and  now  it  ap- 

^^"iS^aiir  pearcd,  that  the  memorial  of  the  annuity,  durected  to  be  en- 

the  memorUl  rolled  by  the  1 7  Geo.  3.  e.  26.  set  forth  a  bond  in  the  penal 

need  only  state  <•  ,  .  i*        »  ^     c 

the  considera.  sum  of  600/.  to  sccure  an  annuity  of  50/.  a  year;  a  warrant  ot 
bond,°Mda  attorney  to  confess  judgment  thereon;  and  also  an  indenture 
warrant  of  at-     between  the  parties,  which  is  referred  to  in  the  bond,  "  where- 

tornej  to  odd- 

fot^gment,     <*  by,  in  consideration  of  the  sum  of  SOOL  4^.  to  Bailey  in 

cuK  an°aiui^t7»  "  hand   paid  by  Hodges,^   H.  Bailey  assigned  to  Hodges  his 

?T  ^'""Irf     ^^^"P^y  ^  *  security,  4"^. ;    "  On  the  back  qf  which  said  in- 

not  expreai  the    *<  denture  is  a  receipt^  under  the  hand  qfthe  said  H.  Bailey^  for 

if  the  bond  do.    "  l^^  sum  of  300/.  being  the  consideratum-money  paid  to  him  by 

i^iR&P.^ici  1  **  Hodges,  for  the  purchase  qf  the  said  annuity.**    Neither  the 

bond,    nor  warrant  of  attorney,    as  set  forth  in  the  memorial^ 

'  stated  the  consideration  of  granting  the  annuity ;  nor  did  the 

warrant  of  attorney  itself,  which  was  now  produced  in  Court, 

contain  the  consideration,  but  was  in   the  usual   form.     The 

same  objections,  which  were  made  to  the  grant  of  the  annui^ 

in  the  last  Term,  were  now  renewed  by 

Erskine  and  Gibbs.  1st,  There  is  no  express  substantive 
averment  in  the  memorial  that  any  consideration  was  paid  for 
the  grant  of  this  annuity.  The  annuity  act  {a)  requires,  **  That 
a  memorial  of  every  deed,  bond,  instrument,  or  other 
assurance,  whereby  any  annuity,  <J'r«  shall  be  granted,  4^. 
*'  shall  within  twenty  days  of  the  execution  of  such  deed,  bond, 
"  instrument,  or  other  assurance,  be  inrolled  in  the  Court  of 
**  Chancery ;  and  that  every  such  memorial  shall  contain  the 
"  day  of  the  month  and  the  year  when  the  deed,  bond,  in- 
'*  strument,  or  other  assurance,  hears  date,  S;c. ;  and  shall  set 
"  forth  fi  filer  alia  J  the  consideration  or  cotisiderations  qf  grant' 
"  i7ig  the  samci  otherwise  every  such  deed,  bond,  instrument, 

««  or 


sc 


Monet. 


IN  THE  Thikty-second  Year  OP  GEORGE  III.  501 

*^  or  other  assurance,   shall  be  null  and  void,"  8fc.     What  is       1792. 
stated  in  the  memorial  as  beinsr  on  the  back  of  the  indenture  is        ;  ' 

^  HODGIS 

mere  recital^  and  no  direct  averment  of  the  &ct  of  the  SOO/.  agaud 
being  paid.  2J(m  constat  but  that  such  a  receipt  may  be  writ- 
ten on  the  back  of  the  indenture,  and  yet  the  money  may  not 
have  been  paid.  It  should  have  been  aveiTed  in  the  memorial 
that  the  consideration  loas  paid.  In  Rbbinson  v.  HcrjocU  {a\ 
where  it  was  only  stated  by  way  of  recital,  that  in  consideration 
of  so  much  money  paid  to  the  grantor,  the  annuity  was 
granted,  the  Court  held  it  insufficient.  2dly,  The  act  requires 
that  evety  deed,  4*^.  whereby  the  annuity  is  secured,  shall  be 
set  forth  in  the  memorial,  and  the  consideration  or  considerations 
<lf  granting  the  same;  otherwise  every  such  deed,  S^c.  shall  be 
void.  Now  the  memorial  does  not  state  the  consideration  of 
the  bond  or  warrant  of  attorney,  but  only  of  the  indenture. 
It  is  no  answer  to  say,  that  it  would  be  an  useless  repetition  to 
state  the  consideration  of  every  deed  set  forth  in  the  memorial, 
which  muht  be  the  same.  It  is  sufficient  that  this  is  a  matter  of 
positive  regulation  expressly  enjoined  by  the  Legislature,  who 
were  abundantly  cautious  to  prevent  the  frauds  which  had  be- 
fore been  practised  while  these  transactions  were  in  secret. 
But,  Sdly,  Supposing  the  first  clause  of  the  act  should  be  satis- 
fied, by  stating  the  consideration  only  once  in  the  memot  inl, 
and  not  repeating  it  with  respect  to  eoery  instrument,  ($r.  yet 
at  all  events  the  consideration  must  be  set  forth  in  every  instru- 
ment itself,  by  the  express  requisition  of  the  third  cla^'>e; 
which,  pursuing  the  words^  of  the  first  section,  enacts,  "  That 
"  in  every  deed,  instrument,  or  other  assurance,  whereby  any 
'^  annuity,  8^c.  shall  be  granted,  the  consideration  reaUy  and 
bond  Jide  paid,  and  also  the  names,  8;c,  shall  be  fiilly  and 
truly  set  forth,  S^c.  and  in  case  the  same  shall  not  be  fully 
and  truly  set  forth,  ^r.  every  such  deed,  instrument,  or  other 
"  assurance,  shall  be  null  and  void,'*  8fc.  Here  the  warrant  of 
attorney  produced  does  not  contain  the  consideration  for  grant- 
ing the  annuity :  and  that  was  held  by  this  Court  (J))  to  be  an 
instrument  for  securing  the  annuity,  within  the  meaning  of  the 
act,  which  ought  to  be  registered  in  the  memorial ;  and  if  so, 
it  is  equally  necessary  by  the  third  clause  that  it  should  contain 
the  consideration. 

Woodj  cofitrd,  as  to  the  first  objection,  said,  that  the  words  fal- 
lowing the  receipt  of  the  SOO/.  "  being  the  consideration-money 
^'  paid  by  the  said  JV.  Hodges^  for  the  purchase  of  the  said  an- 

(«)  £.  31  Gn*  3.  B.  R.  ante,  494.  (o.  b.)  (I)  H§fihu  v.  WaUity  tote,  463. 

«  nuity,** 
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1792*       ^  nuitj/'  were  a  suflScient  aTennent  that  the  money  had  been 

• •  actually  paid :  it  is  the  form  in  which  averments  in  pleadingi 

^nmsf '  are  often  made.  And  as  to  the  suggestion  that  it  might  be  the 
MoNBT.  jjj^j.g  recital  of  the  words  of  the  receipt  on  the  back  of  the  in* 
denture,  that  was  not  so ;  the  receipt  concluded  thus :  ^  Beiiig 
*<  the  consideration-money  within  mentioned  to  be  paid  by  him 
<<  to  me.**  In  answer  to  the  second  objection^  he  said,  that  the 
first  clause  of  the  act  only  requires  that  every  memorial  should 
contain  the  consideration  of  granting  the  annuity,  not  that 
every  deed,  4^.  set  forth  in  the  memorial  should  contain  it : 
that  would  have  been  an  useless  tautcdogy,  and  unneoeasary 
for  the  purpose  of  the  act,  which  was  merely  to  ascertain  what 
the  consideration  for  granting  the  annuity  was,  that  the  Court 
might  see  that  the  grantor  hod  not  been  imposed  upon :  and 
that  end  is  as  well  answered  by  one  averment  of  the'conudera- 
tion  as  by  many.  And  so  it  was  determined  last  Term,  by  the 
Court  of  IjLchequer,  in  Oliver  v.  Style.  One  of  the  objections 
there  was,  that  the  consideration  of  the  warrant  of  attorney  was 
not  stated  in  the  memorial ;  to  which  the  Court  answered,  that 
a  warrant  of  attorney  to  confess  judgment,  does  not  c<Hitain 
upon  the  face  of  it  any  apparent  consideration,  but  it  was  re- 
ferred to  by  the  indenture;  and  they  were  of  (pinion,  that  they 
ought  to  couple  the  transaction,  and  take  the  whole  memorial 
together ;  and  if  the  consideration  appeared,  that  was  suffid^t 
They  added  further,  that  a  Court  of  justice  ought  not  to  strain  a 
remedial  law  for  the  purpose  of  injustice.  As  to  the  third  ob- 
jection, that  the  warrant  of  attorney  ought  to  have  stated  the 
consideration  on  the  fece  of  it,  that  never  could  have  be^i  the 
intention  of  the  act,  for  then  it  would  be  equally  necessary  to 
state  the  consideration  in  the  judgment,  which  is  part  of  the 
assurance  of  the  annuity :  but  that  would  be  impossible.  The 
true  meaning  of  the  Legislature  was,  that  the  assurance^  whe- 
ther it  consisted  of  one  or  more  deeds  or  instruments,  should 
contain  the  consideration ;  not  that  it  should  be  stated  as  many 
times  as  there  were  deeds :  several  deeds  for  the  same  purpose 
make  in  law  but  one  assurance. 

The  Court  disposed  of  the  fif  st  objection  last  Term ;  being  of 
opinion  that  the  memorial  contained  a  sufficient  averment  that 
the  consideration  was  paid ;  though  they  agreed,  that  if  it  were 
merely  stated  by  way  of  i^^tal  (a),  that  would  be  sufficient 
And  now 

Lord  KjsmroN,  Ch.  J.  said,  in  answer  to  the  second  objec- 

(«)  Vide  Snveriy  v.  Harris,  aste»  4^  6.  P. 

tion, 
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i 

iiM»  that  as  the  act  of  parliament  only  required  that  the  umh       1792. 
morial  should  contain  the  cansideraiion  qf  granting  the  annuily^    ' 
it  would  be  absurd  to  repeat  the  same  thing  several  times  in  the       M^aima 
same  memorial,  though  several  deeds  were  given  to  secure  the      ^^i^*^* 
same  annuity,    each    of   them    expressing   the  cotisideration. 
That  such  a  requisiti<m  would  be  deservedly  subjject  to  the  ob- 
jection of  tautology ;  a  complaint  to  which   legal  proceedings 
were  already  too  much  open;  and  that  there  was  no  founda- 
tion for  the  third  objection^   that  the  consideration  ought  to 
liave  appeared  in  the  warrant  of  attorney ;  for  that  the  bond, 
the  warrant  of  attorney,  and  the  judgment  taken  together,  only 
constituted  one  assurance;  and  that  the  act  of  parliament  was 
aatisfied  by  inserting  the  consideration  in  any  part  of  this  one 
assurance,  namely,  the  bond.    That  if  an  assurance  of  an  an- 
nuity  consisted  of  a  lease  and  release,  or  of  a  fine  and  other 
deeds,  it  could  not  be  necessary  to  insert  the  consideraticm  of 
the  annuity  in  the  lease  for  a  year,  or  in  the  fine ;  but  it  would 
be  sufficient  if  it  appeared  in  the  assurance^  whether  constituted 
of  on^  or  of  several  deeds. 
Per  Curiam^  Rule  discharged. 

II  "I  III  I  I. me 

DouLsoN  against  Matthbws  and  Atiother.  nwriday, 

Jan.  a6th. 

'T^HIS  was  an  action  of  trespass  for  entering  the  plaintifPs  TrespuswiUnot 
dwelling-house  in  Canada^  and  expelling  him :  there  was  for'^^rbg  a"^ 
another  count  for  taking  his  goods;  but  as  there  was  no  proof  houMmCfl»«&, 
to  support  the  second  count,  the  only  question  was.  Whether  an 
action  of  trespass  could  be  brought  in  this  country  for  the  injury 
stated  in  the  first  count  ?  Lord  Kenyan^  at  the  trial,  was  clearly 
of  opinion  that  the  cause  of  action  stated  in  that  count  was 
local :  and  as  the  plaintiff  could  not  support  the  second  count, 
be  was  nonsuited. 

Erskine  now  moved  to  set  aside  that  nonsuit;  observing,  that 
this  was  not  an  action  to  recover  the  land,  but  merely  a  personal 
action  to  Recover  a  satisfaction  in  damages,  which  was  transi- 
tory, and  might  be  tried  here.  In  a  case  of  a  similar  nature^  Lord 
Mansfield  was  of  opinion  that  the  action  might  be  tried  in  this 
country.  It  was  an  action  brought  against  Obtain  GoffUner, 
for  pulling  down,  by  order  of  Admiral  Boscawen^  the  houses 
of  some  suttlers,  upon  the  ooas^  of  Naca  Scotia^  who  supplied 
the  Mtflors  with  spirituous  liquors.  In  aaotber  case  (a)  Lord 
Manf/leld  himself  memioned  this^  and  said,  <<  The  objectkm 

(a)  CSN9/.  tto. 

"  W|W 
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lidi.       ^  was  taken  to  the  count  for  pulling  down  the  houses;  and  tlitf 
«  case  of  Skinner  and  die  East  India  Company  {of  was  cited 


DotJLSOM 

agaimst       *^  in  support  of  the  objectimi*    On  the  other  side  they  pro- 


Mattiiws. 


<<duced,  fh>m  a  manuscript  note,  a  case  before  Lord  Ch.  J. 
^  Eyre^  where  he  over-ruled  the  objection.  And  I  oyer-mkd 
«  the  objection  upon  this  principle^  namely,  that  the  reparaF 
*^  tion  here  was  personal^  and  for  damages ;  and  that  otheP: 
**  wise  there  would  be  a  fisulure  of  justice;  for  it  was  upcm  the 
«  coast  of  Nova  Scotia^  where  there  were  no  regular  oourtt  of 
^'judicature:  but  if  there  had  been,  Captain  Gambier  might 
^  never  go  there  again  t  And  therefore  the  reason  of  locally  in 
**  such  an  action  in  England  did  not  hold/'     But 

Lord  Kenton,  Ch.  J.  said,  that  the  contrary  had  been  hdd. 
in  a  case  in  the  Common  Pleas ;  that  where  the  action  b  on  the 
realty,  it  is  local. 

BuLLER,  X  It  is  now  too  late  for  us  to  inquire  whether  it 
were  wise  or  politic  to  make  a  distinction  between  transitory  and 
local  actions:  it  is  sufficient  for  the  courts  that  the  law  has 
settled  the  distinction,  and  that  an  action  quare  dausum  Jregit 
is  local.  We  may  try  actions  here  which  are  in  their  nature 
transitory,  though  arising  out  of  a  transaction  abroad,  but  not 
such  as  are  in  their  nature  locaL 

Rule  refosed  (&}• 

{a)  Cvwp.  167. 

{h)  An  infonnatioo  was  denied  for  t  liattery  in  NrwfoumdUnd^  7  MiJU  193. 


^TfSitu  NiBLET  against  Smith, 

to^TdSe^'  ^^HIS  was  a  replevin  for  taking  the  goods  and  chattels^  to  wit, 
tiff*f  goods  and  one  lime-kiln,  &c.  of  the  plaintiff;  to  which  there  was  an 

a  lime-kilnr*^  avowry  for  rcint  in  arrear.  Ti)e  plaintiflP,  in  his  plea  in  bar,  said^ 
pkru^Ur  t^M '  ^^^^  ^^^  lime-kiln  before  and  at  the  said  time  when,  Sfc.  xbos 
the  Umc-ki]n      affixed  to  the  freehold  of  the  niece  or  parcel  of  irround  on  which, 

wasaffiiedtothe    f  ,  '^,  .'  ^  ^  ^      ,,  ^, 

freehold.  The  <fC.  and  as  such  was  by  law  exempt  from  any  distress  for  the 
^^b^r  tJbe  *'***^*"'*8  ^^  ^^^^  ^"  ^^c  avowry  mentioned,  and  ought  not  to  have 
bad,  because  it    been  distrainc'd  for  the  same,  Sfc.     To  this  plea  the  defendant 

was  a  departure  ^ 

<romthedeclar»>  demurred  generally. 

°^  Holroyd  in  support  of  the  demurrer.     The  plea  in  bar  is  bad 

on  two  grounds:  first.  It  is  inconsistent  with,  and  is  a  departure 
from,  the  declaration,  by  stating  the  lime-kiln  to  be  affixed  to 
the  freehold,  when  the  declaration  had  alleged  it  to  be  a  chattel; 
^dly,  The  lime-kiln  being  affixed  to  the  freehold,  no  replevin 
will  lie  for  it;  for  if  the  defendant  should  succeed,  it  could  not 

be 
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be  delivered  to  him  under  the  writ  of  retamo  habendo.  In  Co.  1792. 
IaL  145.  b.  it  is  said,  that  a  replevin  lies  for  goods  and  chat-    

I'JillLKT 

tels  only :  and  a  lime-kiln  is  as  much  affixed  to  the  freehold  agaimst 
as  doors,  windows,  or  a  furnace^  which  are  always  considered  as  ^^^^' 
belonging  to  the  freehold.    Bro.  Abr.  "  Chattels,"  jl.  7.  W^**ysn^ 

Smithy  contra.  For  the  reasons  already  given  by  the  defend- 
ant's coimsel,  this  lime-kiln  must  be  taken  to  be  affixed  to,  and 
part  of  the  freehold,  and  was  not  therefore  liable  to  be  taken  as 
a  distress. 

Tke  Court  were  of  opinion  that  the  plea  in  bar  could  not  be 
supported,  because  it  was  a  departure  from  the  declaration. 
That  the  declaration,  treating  the  lime-kiln  as  a  chattel,  might 
possibly  have  been  true,  because  lime  may  be  burnt  in  a  portable 
oven,  and  the  kiln  need  not  therefore  necessarily  be  affixed  to 
the  freehold :  but  that,  as  the  plea  in  bar  stated  it  to  be  affixed 
to  the  freehold,  it  was  inconsistent  with  th6  declaration. 

Judgment  for  the  defendant. 


Bengough  and  Another  against  Rossiter.  Friday, 


D 


^EBT  on  bond.     The  defendant,  after  craving  oyer  of  the  The  thenffbas 
bond,  by  which  he  and  two  others  became  jointly  and  uie  a^bond^for 
severally  bound  to  the  plaintiffs  as  sheriffs  of  Bristol :  and  of  the  ^^*  «i>p«»"ncc 
condition,  which  was  for  the  defendant  to  appear  before  the  rested  by  him 
mayor  and  aldermen  of  Bristol^  justices  assigned  to  keep  the  itsuing^on'an 
peace,  ij'c.  at  tlie  next  general  quarter  sessions  to  be  holden,  JI^J^^s*^  ^*^* 
4*^.  in  the  Guildhall^  in  the  said  city,  on,  ^c,  to  answer,  4*^.  roramisdemea. 
touching  a  certain  trespass  and  assault,  whereof  he  was  indicted,  take'  a  recog-  ^ 
pleaded,  that  before  and  at  the  time  of  making  the  said  writing  l^^Z^^ 
obligatoiy,  he  had  been  indicted  for  the  trespass  and  assault  in 
the  condition  mentioned,  and  that  a  capias  was  issued  out  of  the 
Court  of  Sessions  of  Bristol^  directed  to  the  then  sherifis  of  Bris* 
loly  commanding  them  to  take  the  said  defendant,  and  him  safely 
keep,  so  that  they  might  have  his  body  before  the  said  justices 
in  the  condition  mentioned  at  the  next  general  quarter-sessions, 
i^T.  then  and  there  to  answer,  4^.     The  plea  then  stkted  the 
delivery  of  the  writ  to  the  plaintiffs  as  sherifis,  and  the  arrest  of 
the  defendant  by  virtue  thereof,  and  that  the  defendant  exe- 
cuted the  said  bond  with  the  said  condition,  in  order  to  obtain 
iis  discharge  from  out  of  the  custody  of  the  plaintiffs,  who  there- 
upon set  him  at  liberty;  the  said  indictment  in  the  said  condition 

0/ 
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179^.       of  the  said  writing  oUigatory  mentioned  then  Mngpemdiwg  tmd 

xxAoUy  undetermined ;  and  that  the  defendant  did  not  U{Kxi  or  it 

agmi0a  any  time  before  or  after  the  making  of  tlie  aaid  wridng  obl^^ji- 
tory,  or  before  the  exhibiting  of  the  {Aaintiff's  bill  enter  mte 
any  recognizance  or  other  security  whatsoever  to  our  lord  the  mfm 
king  for  his  appearance  at  the  said  sessions^  in  the  oonditiim  of 
the  said  writing,  obligatory  mentioned,  or  at  any  other  Coart  or 
Sessions  whatsoever,  to  answer  the  said  indictment,  4^.  or  bi 
any  other  manner  whatsoever  touching  the  said  trespasi,  S^ 
nor  was  any  such  recognizance  or  security  entered  into  or  given 
to  our  said  lord  the  king  in  that  bdialf.  The  second  plea  was 
the  same  as  the  former,  except  that  it  is  stated  that  the  defend- 
ant, while  in  custody  upon  the  arrest,  executed  the  bond  m  or^ 
der  to  obtain^  and  in  consideration  of  then  and  there  obtaim$^^ 
his  discharge  out  (f  custody :  which  bond  the  plaintiffii  accepted 
on  the  occasion  and  for  the  cause  and  consideration  aforesaid, 
and  thereupon  then  and  there  set  at  liberty,  and  permitted  the 
defendant  to  escape^  and  go  at  large^  4*^.  the  said  indictment 
being  then  pending,  and  wholly  undetermined,  4*^.  The  third 
plea  was  also  the  same  as  the  first  as  &r  as  the  averment  of  the 
plaintiff's  having  set  the  defendant  at  liberty,  after  having  exe- 
cuted the  bond  in  order  to  obtain  his  discharge ;  and  then  was 
added  this  further  averment,  that  no  writ  of  venire  facias  issued 
or  was  sued  out  against  the  defendant  upon  the  said  indictment 
mentioned,  ^c.  previous  to  the  issuing  of  the  said  writ  of 
capias  against  the  defendant;  nor  was  he  thereby  or  by  any 
other  writ  or  process  whatsoever  smnmoned  to  appear  or  answer 
to  the  said  indictment  before  the  issuing  of  such  writ  of  capias. 

To  each  of  these  pleas  there  was  a  general  demurrer  and 
joinder. 

Marryat,  in  support  of  the  demurrer,  made  two  points;  Ist^ 
That  the  sherifis  were  justified  in  executing  the  capiaSf  although 
no  venire  had  previously  issued ;  and  secondly,  That  tli6  siheriffis 
having  arrested  defendant  under  the  Sessions'  process,  were 
not  only  justified  but  bound  to  take  an  obligation  for  hi8-appear«> 
ance  at  the  return  of  the  writ.  But  he  was  desired  by  the  Court 
to  confine  himself  to  the  last  point,  as  they  had  not  any  doubt 
upon  the  first.  And  this  he  said  depended  on  the  stat  SS  Shn*  (• 
c.  9. ;  by  which  sherifis  are  enjoined  *^  to  let  out  of  prbon  ill 
*^  persons  by  them  arrested,  or  being  in  their  custody,  by  force 
**<  of  any  writ^  bill,  or  warrant,  in  any  acdcm  personal,  or  ig  cause 
**  of  indictment  of  trespass^  upon  reasonaUe  soreiiesi  4^  ^^lert 

«  such 


IN  THE  Thirty-segokd  Ybar  ov  GEORGE  III.  507 

^f  siidi  persona  be  so  let  to  keep  their  days  in  such  place  as  ike      .1792. 
'*  said  writy  biU^  or  warrant  shall  require^^  8tc;  and  "  that  no    "T 
<<  sheriff,  &c.  shall  take,  &c  any  obligation  for  any  cause  afore-        <¥«"«' 
<'  said,  or  by  colour  of  their  c^ce,  hut  otdy  to  themselves  of  any 
<<  person  who   shall  be  in  their  ward   by  the  course  of  the 
«  law,  hut  hy  the  name  of  their  office^  and  upon  condition  writ- 
<'  ten  that  the  prisoners  shall  appear  at  the  day  contained  in  the 
<<  said  writ,  bill,  or  warrant,  and  in  such  places  as  the  said  writ, 
<<  bill,    or  warrant,   shall   require;    and   if  any  of  the   said 
"  sherifis,  &c.  take  any  obligation  in  other  form  by  colour  of 
^<  their  offices,  that  it  shall  be  vend."     It  will  be  contended  that 
this  statute  only  relates  to  bail  upon  indictments  taken  in  the 
sheriff's  own  Court,  the  torn:  but  it  is  evident  that  the  words 
<*  in  such  place  as  the  said  tcrity  hill,  or  ioarrant**  must  refer  to 
othar  Courts  besides  his  own.     Nor  was  it  necessary  to  pass  any 
statute  for  the  purpose  of  enabling  the  sheriff  to  bail  persons  in- 
dicted in  his  own  Court ;  for  he,  as  sole  judge  thereof,  had  a 
clear  right  to  do  so  before  the  statute*     It  is  a  settled  principle. 
That  where  a  person  has  a  power  to  judge  (except  in  the  case  of 
felonies)  he  has,  at  common  law,  a  power  to  bail  also.     A  writ 
oi  mainprize  lay  at  common  law.     Fitz.  N.  B»  249,  250;  and 
in  250  G.  it  is  said,  ^^  If  a  man  be  indicted  before  justices  of 
*'  peace  ^f  trespass,  and  imprisoned  for  the  same  by  process,  he 
**  may  sue  a  writ  out  of  the  Chancery,  directed  to  the  sheriff  to 
*^  take  bail  of  him  to  appear  before  justices  at  the  Sessions,  and 
**  to  set  him  at  liberty."     The  only  reason  therefore  for  passing 
this  statute  was  to  extend  the  power  of  the  sheriff  to  the  bail- 
ing of  i^ersons  indicted  before  justices  of  peace,  whose  jurisdic- 
tion was  not  settled  before  the  1  Ed,  S.  and  augmented  by  sub- 
sequent statutes,  in  like  manner,  as  hie  exercised  that  power  at 
common  law  over  persons  indicted  in  his  own  Court.     Then 
supposing  the  sheriff  had  power  to  liberate  out  of  custody  in  thi^ 
case,  he  could  only  do  it  by  taking  a  bail  bond,  and  not.  by 
taking  a  recognizance;  for  no  person  can  take  a  recognizance 
who  is  not  a  judge  of  record  or  by  commission ;  besides  which, 
this  very  statute  of  Hen*  6»  requires  expressly  that  it  shall  be 
done  by  obligation  only,  token  by  the  sheriff  by  his  name  of 
office;  and  prohibits  security  from  being  taken  in  any  other 
way.     That  this  was  the  practice  appears  from  Dall.  Rep.  11. 
and  7  Ed*  4,  5,  6,  pL  15.  (recognized  in  Plowd.  6B.  and  10 
Co,  108,  b.)  where  the  defendant,  in  custody  of  the  sheriff  by  a 
capias  on  an  indictment  of  trespass,  was  bailed  on  giving  a  bond 

6  to 
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1793.       to  a  stranger  to  i^ipear  at  the  day,  &c.  and  there  the  bond  wu 
-""~""~"    held  void,  not  because  it  was  a  bond,  but  becaose  it  was  not 

agmimtt       made  to  the  shenff  as  the  statute  directs. 

BuLLEa,  J. — Whatever  power  the  sheriff  might  have  had  in 
this  respect  under  the  statute  23  Hen.  6.  c.  9.  the  question  ii| 
Whether  it  is  not  taken  away  by  a  subsequent  act  pasted  in  the 
next  reign?  (1  Ed*  4.  c.  2.)  It  is  clear  that  at  common  law  the 
sheriff  could  not  bail  any  persons  indicted  before  justices  of  the 
peace  (a),  though  he  might  bail  those  indicted  before  him  at 
his  torn  (b).  Now  the  stat  23  Hen.  6.  was  not  passed  to  enable 
the  sheriff  to  take  bail  in  cases  where  he  could  not  bail  befiune, 
but  in  order  to  compel  him  to  take  bail  in  those  cases  where  he 
might  have  taken  bail,  and  neglected  so  to  do.  Before  this 
statute  the  sheriff  might  bail  those  indicted  before  him :  but  the 
Stat  1  EiL  4.  c.  2.  manifestly  shews  that  the  Legislature  would 
not  trust  to  the  sheriff  in  such  cases ;  for  the  act  requires  him 
to  return  all  indictments  taken  before  him  at  his  torn  to  the 
justices  at  the  next  sessions ;  and  Hcnokins  (c)  expressly  says. 
That  that  statute  takes  away  the  sheriff's  power  of  bailing  in 
such  cases.  In  the  25th  section  of  the  same  chapter  he  says, 
'*  It  is  holdcn  by  some  that  by  the  common  law  the  sheriff 
might,  by  virtue  of  his  office,  as  principal  conservator  of  the 
peace,  bail  any  ))erson  arrested  on  suspicion  of  felony,  or 
^^  for  any  other  offence  which  is  bailable."  In  the  next  clause 
{d)  he  says,  <*  But  it  seems  that  the  sheriff  had  no  power, 
<^  ex  officio^  to  bail  any  person  indicted  of  any  crime  before  jus- 
'^  tices  of  peace;"  and  in  the  27th,  <<  It  is  holden  that  at  this 
"  day  the  sheriff  has  lost  his  power  by  reason  of  1  Ed.  4.  c.  2.;" 
by  which  it  sienacted,  <<  that  the  sheriff  shall  not  proceed  pn 
<<  any  such  indictment,  but  shall  remove  it  to  the  next  sessions 
"  of  the  peace."  Therefore  there  was  a  case  before  the  statute  of 
Hen.  6.  in  which  he  might  have  taken  bail. 

T)ie  Court  (stopping  Ijvmesj  who  was  to  have  argued  on  the 
other  side)  then  said,  that  these  passages  in  Hawkins  perfectly 
explained  the  meaning  of  the  statute  Hen.  6.;  and  were  oon« 
firmed  by  the  ordinary  course  of  justice,  which  was  conformable 
to  his  opinion;  and  that  it  was  the  sheriff's  duty  to  have  taken 
a  recognizance. 

Judgment  for  the  defendant  {e). 

(a)  %  Hawk.  P.  C.  e,  15.  #.  »6.        {b)  lb.  /.  27.        (0  lb.  1.  a;.        (/)  Sect.  s6. 
(0  Vide  S.  C.  %  H.  Blac.  41S.    This  judgment  wu  affinned  by  a  majority  of  the 
Judges  in  the  Exchequer  Chamber. 

Gamon 
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Gamon  against  Jones  and  Another.    In  Error,  TMnJay, 

^  Jam,  3 1  St. 

rilQ  a  replevin  the  defendant  Jones  avowed,  and  the  other  dc-  a  judgment  in 
fendant  made  co<7nizflnce,  for  taking  the  distress  for  rent  JJJ  dcfcndtnis 
Jn  arrear.     The  plaintiff  in  his  plea  in  bar,  said  nothinir  was  in  *1*^  ■  r*^"">  of 

'  ,   ,      ^  .  ^  the  cattle,  md 

arrear;  on  which  issue  was  joineiU  The  jury  at  the  great  sessions  recover  their 
at  Glamorgan  found  the  issue  for  the  defendants,  and  assessed  ccMo^M^d  by 
tlieir  damaires  at  19/.  together  with  4*.  costs;  and  the  judirnient  ^^«i«7."&ch^ 

o  o     ^  '  J      w  good  either  as 

was,  ^*  That  the  plaintiffbe  in  mercy,  &c.;  that  the  defendants  go  a  judgment  »t 
**  without  day;  tliat  they  have  a  return  of  the  cattle,  &c.;  and  though  then. 
**  that  they  recover  their  damages  and  costs  aforesaid  assessed  ^^"^^"^^ j***" 
"  by  the  jury  in  manner  above,  and  also  46/.  ISs.  S{d.  for  their  vi«bie,orai« 
<^  damages  and  costs  awarded  by  the  Court  to  the  defendants  by  the  %i  h,  8.  ^' 
"  their  assent  by  way  of  increase;   which  damages,  expenses,  Jid^'th^^le-*"' 
•*  and  costs,  amount  in  the  whole  to  651,  135.  5irf."     The  plain-  ^ndanti  to  da- 
tifi*  removed  the  record  into  this  Court  by  a  writ  of  error,  and 
assigned  for  error,  <*  that  the  judgment  was  given  for  damages 
"  distinct  from  the  costs  and  charges  of  the  defendants,  and 
'^  also  for  a  return  of  the  cattle;  and  that  in  the  judgment  there 
*^  is  no  award  that  the  plaintiff  take  nothing  by  his  writ  or  plaint, 
'^  or  that  the  .defendants  hold  the  said  cattle  irreplevisable,^'  &c. 

Bevan^  for  the  plaintiff,  contended,  that  the  judgment  was 
errpneous,  whether  it  were  considered  as  a  judgment  at  com- 
mon law,  or  under  the  statute  17  Car.  2.  c.  7.  Ist,  It  is  bad  as 
a  common  law  judgment,  because  it  does  not  adjudge  a  return 
of  the  cattle  irreplevisable.  Secondly,  The  value  of  the  cattle 
not  being  found  by  the  jury,  it  is  bad  as  a  judgment  under  the 
statute  17  Car.  2.  c.  7.  s.  2.  which  directs  that  the  jury  shall  in- 
quire concerning  the  arrears  of  rent,  and  the  value  of  the  goods 
disitrained. 

M^oody  contra.  If  the  errors  be  material,  the  Court  may  giva 
the  proper  judgment  themselves,  if  the  record  will  warrant  them 
in  doing  so.  Salk.  401.  Now  it  clearly  appears  on  the  record 
that  the  avowant  is  entitled  to  a  judgment  of  a  return  of  the 
cattle  Irreplevisable,  and  therefore  the  Court  will  be  warranted 
in  giving  that  judgment.  But  it  will  not  be  found  that  the 
judgment  given  below  is  erroneous.  By  the  common  law,  when 
the  merits  of  a  cause  were  decided  by  a  verdict  in  replevin,  the 
judgment  was  for  a  return  of  the  distress  irreplevisable:  but 
when  the  plaintiff  was  nonsuited,  the  return  was  replevisable. 

But 
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1799,       But  it  being  found  highly  inconvenient  that  the  plaintifF  might 
have  several  replevins  for  the  cause,  the  same  statute  of  Wesi^ 


Gamom 


^V^       minster  2.  (a)   was  passed  to  remedy  the  inconvenience;  and  it 
joNtt,       enacts,  that  where  the  plaintiff  is  nonsuited,  he  shall  not  have 

in  Error* 

a  new  replevin,  but  a  writ  of  second  deliverance;  and  if  he  be 
nonsuited  a  second  time,  the  return  shall  be  irrefJeviaable* 
Since  that  statute^  therefore,  whenever  the  defendant  sucoeedi 
in  replevin,  the  return  of  the  distress  must  be  neoeasarily  irre- 
plevisable in  all  cases;  and  perhiaps  it  is  on  this  account  that 
the  addition  in  the  judgment,  of  the  return  being  irreplevisable, 
has  been  disregarded  since  the  statute ;  the  distinction  between 
the  two  cases  being  destroyed  by  that  act. 

Lord  Kenyon,  Ch.  J. — It  is  sufficient  for  the  defieiidant's 
purpose  to  establish  this  as  a  good  judgment  at  common  lav, 
even  though  the  former  part  of  the  judgment  cannot  be  sop- 
ported  under  the  statute  of  Car.  3.  because  the  value  of  the  dis- 
tress is  not  found.  The  single  question  is,  therdbre.  Whether 
this  be  not  a  good  common  law  judgment,  although  it  do  not 
in  terms  award  a  return  irreplevisable.  In  TaamsemTs  JudgmeiU 
{b)  are  several  precedents  of  judgments,  awarding  a  return  (^  the 
distress  without  adding  <*  irreplevisable:"  and  the  obscrvalions. 
by  the  defendant's  counsel  shew  that  the  addition  is  not  neces- 
sary since  the  statute :  because  now,  in  point  of  kw,  the  return 
is  irreplevisable  in  all  cases. 

BuLLEB,  J.  (c) — It  not  being  stated  what  was  the  rent  in  ar- 
rear,  this  cannot  be  supported  as  a  judgment  under  the  statute  of 
Car.  2.  which  requires  that  the  amount  of  the  rent  and  the  valne 
of  the  goods  shall  be  found ;  but  this  may  be  taken  to  be  a  good 
judgment  under  the  statute  21  Hen.  8.  c.  19.  s.  S.;  under  which 
the  defendants  are  entitled  to  damages  and  costs.  Neither  is 
tliere  any  foundation  for  the  other  objection,  that  this  is  an 
erroneous  judgment  at  common  law,  for  the  reasons  ahready 
given.  Besides,  it  is  an  invariable  rule^  That  if  a  judgment  be 
more  favourable  to  the  plaintiff  than  he  is  entitled  to,  he  can-^ 
not  take  advantage  of  it,  because  he  is  not  injured  by  it. 

Grose,  J.  of  the  same  opinion. 

Judgment  affirmed. 

(a)  13  £/.  X.  //. I.  r.  a.  i.  3.  (I)  Paj€  %o6,  207.  (c)  Absent,  Athhurdt  J. 
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Sapsford  against  Fletcher.  Tueufay, 

Jan,  3 lit. 

T>  EPLEVIN  for  taking  goods  in  the  plaintifPs  dwelling-  To  an  avowry 


J\ 


house.     Avowry  for  50L  rent  due  at  Christmas  1 790  from  ^""^  T"^  ^\  "] 


Brookes  to  i^^A^s  testator  for  this  bouse;   another  avowry  payment  of  a 
for  the  same  rent  due  at  the  same  time  for  the  plaintiff  to  the  the^OTiJnal  ^^ 
defendant's  testator.     Pleas  in  bar,  first,  As  to  20/.  (parcel  of  the  *"°^^°'**- 
50/.)  nothing  in  arrear;  2dly,  As  to  90L  the  residue,  a  tender 
and  no  subsequent  demand ;    Sdly,    "  That   William  Fletcher  [a  Mar,  aao.] 
^  (deceased)  in  his  life-time  and  at' the  time  of  his  death,  and 
••  the  said  W.  Fletcher  (the  defendant)  from  the  time  of  his  death  •        ^ 

•*  until  and  at  the  same  tune  when,  ftc  held  the  said  dwelling-  ^*  /i<  C/*'2^ 
^  house  in  which,  8ce.  with  the  appurtenances  as  tenants  there*' ^ 
^  of  to  the  Duke  of  Portland^  at  and  under  the  yearly  rent  of 
^  5/.  of  htwfol  money  o(  Great  Britain  to  be  paid  at  the  four  most 
<^  usual  feasts  or  days  of  payment  of  rent  in  the  year,  that  is  to 
^  say,  &C.  by  even  and  equal  portions ;  and  that  before  the 
^  said  time  when,  &&  SO/,  of  the  said  last-motioned  rent  for 
^  four  years,  ending  at  the  feast  of  the  Nativity  of  our  Lord 
^  Christ  1 790,  became  due  and  in  arrear  from  the  said  William 
<<  Fletcher  (the  defendant)  to  the  said  Duke;  and  thereupon  the 
<*  said  Duke,  at  the  said  feast  of,  &c.  demanded  payment  of  the 
**  arrears  of  the  said  rent  from  the  said  W.  Fletcher  (the  de- 
^  fendant)  but  the  said  W.  Fletcher  then  and  there  refused  to 
^  pay  the  same ;  whereupon  the  said  Duke  afterwards,  and  be- 
M  fore  the  snid  time  when,  ftc  demanded  the  parent  of  the 
^  said  arrears  of  rent  from  the  said  W*  Brookes^  as  the  occu- 
<*  pier  of  the  sa)d  dwelKng-house^  and  threatened  to  distrain 
*<  upon  the  goods  and  chattels  in  and  upon  the  said  dwelling- 
^  house  and  premises;  whereupon  the  said  W.  Brookes^  in  or- 
<<  der  to  prevent  the  said  goods  and  chattels  in  and  upon  the 
^  said  dwelling-house  and  premises  from  being  distrained, 
<*  long  before  the  said  time  when,  &c.  to  wit  on  the  85th  day 
**  December^  1 790,  paid  to  the  said  Duke  the  said  20/.  the  rent 
'*  aforesaid,  so  being  in'  arrear  and  unpaid  as  aforesaid ;  and 
^  so  the  plaintiff  sajrs  that  nothing  of  the  said  20/.  of  the  rent 
•*  aforesaid  was  in  arrear  to  the  said  W.  Fletcher  (the  defend* 
•*  ant)  in  manner  and  form  as  the  said  W.  Fletcher  (the  de- 
'*  fendant)  hath  above  in  his  said  avowry  alleged:  aod  this  the 
^  plaintiff,  &c  wherefore,''  &c.  A  similar  plea  to  the  last 
avowry. 
To  both  these  there  was  a  general  demurrer. 

•  Chambre, 
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in  bar  was  no  answer  to  the  avowry;  for  though  it  was  not  plead- 


FlxtciIir. 


agtmut       ed  in  form  as  a  set-off,  it  was  so  in  effect ;  and  it  has  been  held 
that  the  statutes  of  set-off  do  not  extend  to  9  replevin,  jUuelom 
V.  Knight  (a).     Neither  can  the  payment  of  a  debt  of  the  avDir- 
ant  be  considered  as  payment  of  rent,  so  as  to  prote  the  |Jei 
that  nothing  is  in  arrear.     The  plaintiff,  having  stated  the 
cial  grounds  from  which  he  draws  the  conclusion  that  m 
is  in  arrear,  cannot  be  permitted  to  resort  to  other  groonds  to 
support  it.     Now  the  circumstances  here  pleaded,  at  the  most 
only  amount  to  this:  That  'the  avowant  has  contracted  a  debt 
with  him ;  for  the  relation  in  which  he  stands  to  the  plaintiff 
cannot  vary  the  case.     It  does  not  appear  that  the  avowant  had 
any  notice  that  the  plaintiff  had  paid  the  ground-rent ;  and  no 
person  can  be  allowed  to  charge  another  with  a  debt  against 
his  consent  or  without  his  knowledge.     This  therefore  cannot 
be  considered  as  a  payment  for  the  avowant,  because  the  plain- 
tiff was  not  authorized  to  make  it ;  but  even  if  it  had  been  paid 
with  tlie  avowant's  consent,  and  he  had  afterwards  repaid  the 
plaintiff,  the  former  might  have  avowed  for  the  whole  rent  in 
arrear;  and  yet  if  it  could  have  been  considered  as  part  payment 
of  the  rent  by  the  tenant  at  first,  the  defendant  could  not  after- 
wards have  avowed  £br  that  part  of  the  rent ;  and!  it  is  not  aU 
leged  in  the  plea  that  the  defendant  has  not  repaid  him.     In 
all  the  land-tax  acts  a  special  provision  is  made  to  enable  the 
tenant  to  deduct  the  land-tax,  which  is  a  charge  upon  the  land, 
out  of  the  rent  to  be  paid  to  the  landlord :  this  furnishes  a  strong 
argument  to  shew  that  in  the  contemplation  of  the  L^slatoie 
paying  the  land-tax  by  the  tenant  would  not  have  been  o(m« 
sidered  as  part  payment  of  the  rent  to  the  lessc^r,  otherwise  it 
would  have  been  nugatory  to  liave  inserted  this  clause  in  those 
acts. 

Lord  Ken  YON,  Ch.  J.— It  is  incumbent  on  a  party  who 
wishes  to  establish  a  point  contrary  to  all  justice  and  equity, 
to  produce  some  direct  authority,  shewing  that  there  is  an 
inflexible  rule  of  law  established  in  opposition  to  justice :  but 
no  such  authority  has  been  produced  by  the  defendant  to 
support  his  claim.  The  general  principles  that  have  been  re- 
lied on  in  the  argument,  that  a  set-off  cannot  be  pleaded  to 
an  avowry  for  rent,  and  that  no  person  can  make  another  bis 
debtor  by  voluntarily  paying  the  debt   of  that  other  person 

(a)  Barnes  450,  4to  edition,  and  Bull.  N.  P.  i8x.    QrtUm  r.  Fn^c^  H«  94  G.  S.  B. 
K.vi^Layc9€ky,  ri^«W/,  £.  27  G.  3.  B.  R.  S.  P. 

against 
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against  his  consent,  are  not  questioned.     With  r^ard  to  the       1792. 

first,  it  is  much  to  be  lamented  that  it  should  have  been  so  de- " 

cided :  however,  for  the  sake  of  certainty  in  the  law,  we  must  againd 
submit  to  those  decisions,  till  the  Legislature  alter  the  law. 
But  this  IS  not  a  cross  demand:  the  ground-rent  paid  by  the 
plaintiff  was  in  discharge  of  a  demand  superior  to  the  improved 
rent;  it  was  the  first  charge  from  which  the  defendant  was  to 
exonerate  himself  before  he  put  any  of  the  rent  due  from  the 
plaintiff  into  his  own  pocket.  HThis  was  a  payment  in  respect 
of  the  occupation.  And  to  the  other  position  1  perfectly  sub- 
scribe; but  it  cannot  govern  this  case.  Here  the  plaintiff  was 
sub-tenant  to  an  estate  of  the  defendant's  held  under  the  Duke 
of  Portland ;  the  ground-rent  being  in  arrear,  the  Duke  of 
PortlancTn  agents  applied  to  the  plaintiff  for  payment,  which 
they  had  in  their  power  to  enforce  by  distress;,  and  .they  even 
threatened  to  do  so;  it  was  therefore  by  compulsion  that  the 
plaintiff  paid  this  money,  which  was  due  in  req^ect  pf  the  veiy 
proper^  which  he  held  as  tenant  to  the  defendant,  and  of  the 
same  property  for  which  this  distress  was  made.  This  then  is 
clearly  distinguishable  from  the  case  of  a  voluntary  payment 
made  to  charge  another  person  with  a  debt  against  his  consent. 
And  now  the  defendant  iQsists  that,  though  all  this  property  was 
liable  to  the  ground-rent,  and  though  this  was  the  first  charge 
on  the  land,  he  is  to  receive  the  whole  of  the  reserved  rent  from 
the  plaintiff  without  nJldung  any  deduction  for  the  ground-rent. 
But  a  more  unconscientious  p^roposition  was  never  stated  in  a 
Court  of  justice. 

BuiXEK,  J.  (a) — There  is  a  great  difference  between  a  pay<^ 
ment  and  a  set-off;  the  former  may  be  pleaded  to  an  avowry, 
though  the  latter  cannot.  That  is  a  good  payment  which  is 
paid  as  part  of  the  rent  itself  in  respect  of  the  land :  but  a  set- 
off  supposes  a  different  demand,  arising  in  a  difierent  right.  A 
case  put  at  the  bar  admits  of  a  decisive  answer :  it  was  said  that 
if  the  tenant  had  paid  the  ground-rent,  and  the  defendant  had 
aflerwards  repaid  him,  the  latter  could  not  avow  for  the  whole 
rent;  but  whether  the  payment  of  a  sum  of  money  is  to  be  con- 
sidered as  a  payment  by  one  person  for  the  debt  of  another,  must 
depend  on  the  will  and  consent  of  both  parties;  and  if  it  be 
once  considered  by  both  a^  payment,  the  debt  cannot  afterwards 
be  revived.  And  my  answor  to  the  case  supposed  is  this  :-— 
That  the  payment  there  never  was  considered  by  both  as  a  pay- 

VouIV.  •  LI  ment; 
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Flstcbee. 


514  CASES  IN  HILARY  TERK, 

1792.  ment;  and,  if  not,  the  whole  roit  remains  due.  I  oonsider 
this  case  as  a  lease  by  the  defendant  to  the  plaintiff  at  the  annosl 
rent  of  50^  ont  of  which  5/.  per  annum  was  to  be  paid  to  the 
ground-landlord ;  and  therefore  a  payment  of  that  ground-rent 
is  a  payment  of  so  much  rent  to  the  defendant,  and  may  be 
pleaded  in  answer  to  the  avowry  for  rent.  Neither  can  we  sap- 
pose  upon  this  record  that  the  defendant  ever  repaid  the  plaintiff 
this  ground-rent;  for,  if  he  had,  he  might  have  replied  that 
fitct. 

Grose,  J. — The  principles  relied  on  by  the  defendant's 
counsel  are  not  disputed ;  but  they  are  not  applicable  to  this 
case.  It  must  be  admitted  that  a  plaintiff  cannot  plead  a  set-off 
to  an  avowry  for  rent,  and  that  one  person  cannot  make  another 
his  debtor  by  a  voluntary  payment  But  this  is  neither  the  one 
nor  the  other :  it  is  a  compulsory  payment  made  by  the  plain- 
tiff to  protect  him  from  a  distress  for  the  ground-rent  dne  to  the 
origmal  landlord. 

Judgment  fiir  the  plaintiff 


Jam,  $19L 


Barrt  against  Bebbington. 


THIS  was  an  action  of  trespass,  wherein  the  issue  was  on 
totbcKMiisin  the  sou  and  freehold  of  the  deSmdant.     At  the  trial  at 

^eo  bTSe  Chester^  the  plaintiff,  who  derived  title  under  Lord  Banymore^ 
Reward  of  a  for-  offered  in  evidence  several  items  contained  in  a  book  in  the 

ner  owner  ftom 

whom  tide  it  handwriting  of  one  Ashley^  who  had  many  years  ago  been 
misnUe'eri-  Steward  to  Lord  Barrymare,  and  was  now  dead.  The  manu> 
^^"^^h^Zmd.  *^P^  ^^  ^  common  day-book,  not  particularly  i^ropriated 
[7£iut,%79.]     to  Ashlerf%  concerns  with  Lord  Barrymore^  but  containing  a 

variety  of  other  matters  relating  to  his  difierent  employers; 
and  the  items  in  questipn,  three  in  number,  were  memoranda  of 
receipts  of  sums  of  money  by  Ashley  from  different  penons  by 
name,  but  whose  situations  were  not  mentioned,  for  trespasses 
committed  on  the  common  in  question,  paid  on  acooont  of 
Lord  Bartymare;  the  first  item  was  dated  in  1739,  the  last  in 
1785.  This  evidence  was  rejected;  and  a  verdict  having  been 
given  for  the  defendant,  a  rule  was  obtained  in  the  last  Term, 
calling  on  him  to  shew  cause  why  there  should  not  be  a  new 
trial,  on  the  authority  of  Warren  v.  Grenuille  (a). 

LeycesteTj  Toppings  and  Abbott j  now  shewed  cause;  contending 
that  this  evidence  was  properly  rejected,  whether  the  question 

{a)  %  Str.  XXI9.    Vide  %  Jiwrr,  I0y%. 
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were  considered  on  the  general  rules  of  evidence,  or  on  the  au-       1 792. 
thorities  forming  exceptions  to  that  rule.     As  to  the  first,  it  was  " 

res  inter  alios  acta ;  and  it  was  the  evidence  of  a  person  not  on  agaimtt 
oath,  ^nd  whom  the  adverse  party  had  no  opportunity  of  cross-  B«»»'*'«*t®*'- 
examining.  The  acts,  which  were  the  subject  of  these  entries, 
were  supposed  acts  of  trespass,  for  which  a  satisfaction  was  sup* 
posed  to  be  made:  but  in  such  cases  much  depends  on  the 
situations  of  the  persons  making  the  satisfaction,  whether  poor 
or  affluent,  and  on  the  circumstances  attending  the  transaction ; 
now  these  were  simple  entries,  without  any  explanation  what- 
ever. Perhaps  too  the  persons  who  paid  these  sums,  were  tenants 
of  Lord  Barrymorey  living  within  Wareham  manor,  and  conse^ 
quently  entitled  to  a  right  of  common  there,  though  they  were 
not  inclined  to  contest  any  point  with  the  Iqrd  of  the  manor :  if 
they  were  not,  but  were  tenants  of  Harford  manor,  that  fiict 
should  have  been  supplied  by  affidavit.  Neither  does  this  case 
come  within  the  usual  exception  of  a  steward's  book  being  evi- 
dence, or  within  the  case  of  Warren  v.  Grenvilh.  The  former 
exception  only  obtains  where  the  account  has  been  settled  with 
the  lord,  or  signed  by  the  steward :  but  this  book  was  not  signed 
by  the  steward,  nor  does  it  appear  that  it  was  ever  produced  to 
the  lord.  Besides,  the  foundation  of  that  exception  is,  that  as  the 
steward  charges  himself  by  such  an  account,  it  shall  be  evidence 
against  him :  but  that  ought  not  to  bind  third  persons  who  are 
not  parties  to  the  transaction.  And  in  the  cose  cited,  where  the 
question  was  Whether  a  surrender  by  a  tenant  for  life  should  be 
presumed  to  support  a  recovery  of  40  years'  standing?  the  debt- 
book  of  an  attorney,  who  was  employed  in  suffering  the  reco- 
very, containing  two  articles  charged  for  drawing  and  engrossing 
the  surrender,  was  admitted  in  evidence  to  fortify  the  presump- 
tion; and  because,  as  in  case  the  attorney  had  been  living  he  might 
have  been  examined,  that  book  was  the  next  best  evidence.  But 
in  this  case  the  entries  fortify  nothing ;  and  they  were  not  the 
next  best  evidence,  because  it  was  not  proved  that  the  persons 
who  had  made  satisfaction  for  the  supposed  trespasses  were  dead. 
Besides,  this  case  is  merely  an  exception,  and  ought  not  to  be 
extended  so  as  to  establish  a  general  rule. 

Lord  Kenyon,  Ch.  J.  (stopping  the  counsel  on  the  other 
side.) — We  are  not  now  called  upon  to  determine  what  weight 
this  evidence  ought  to  have  in  this  cause :  and  perhaps  it  may 
turn  out  on  farther  investigation  that  these,  were  small  sums  of 
money,  and  paid  by.persons  in  poor  circumstances  to  tb^  lord  of 

LU  the 
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1792.       the  manor,  with  whom  they  were  not  in  a  situation  to  oontend ; 
but  the  single  question  here  is»  Whether  these  entries  be  not  ad^ 


^mimsi       missiUe  evidence?  It  is  dear  that  where  a  steward  diarget  him^ 

B£B1IMOTOM. 


self  with  the  receipt  of  money,  it  shall  be  received  in 
before  a  jury,  to  shew  that  such  sum  was  received  by  him.  But 
it  has  been  objected  that  the  steward's  accounts  should  have  been 
signed  by  him :  if  the  entry  be  not  in  the  handwriting  of  the 
steward,  undoubtedly  it  must  be  signed  by  him :  but  here  all 
these  entries  were  written  by  the  steward  himself  and  therefore 
they  were  evidence  to  charge  him  with  the  receipt  of  the  money ; 
and  if  so,  they  should  have  been  received  in  evidence  on  the 
trial  of  this  cause^  though  probably  they  may  not  have  much 
weight  before  the  jury.  ^ 

AsHHURST,  J.-r-The  rule  is,  that  if  a  steward's  entry  be  suf- 
ficient to  charge  him,  it  is  admissible  evidence;  and  these  en* 
tries  were  undoubtedly  sufficient  to  charge  him.  Suiqx>se  Lord 
Bartymore  had  brought  an  action  against  the  steward  for  money 
had  and  received,  he  might  have  given  him  notice  to  produce 
the  books  in  which  these  entries  were  made,  and  they  would  have 
charged  the  steward  with  the  receipt  of  these  sums. 

BuLLEB,  and  Grose,  Justices,  agreeing^ 

TThe  rule  was  made  absolute. 


/r^/jSffy,  Perry  and  Others  against  Jackson,  Bart,  and 

^^^^  Others. 

^tbJcffi^  npHIS  was  an  action  on  a  biU  of  exchange  for  lOOf.  by  the 

the  others  m  -'-   payees  affainst  the  drawers.    The  declaration  staled  that  the 


action  must  be  defendants,  on  the  24th  of  November  1767,  at  New  YoH^  in  parts 
^yLndia  beyoud  the  seas,  to  wit,  at  London,  &c.  drew  the  bill  in  qoestiony 
ttJL""**  ^*^'  requesting  it  fVillis  to  pay  at  40  days'  sight  the  contents  to  the 

plaintifis;  that  WtUis  in  Januaiy  1768  refused  to  accept,  and 
afterwards  to  pay  it ;  by  reason  whereof,  and  according  to  the 
usage  and  custom  of  merchants  the  defendants  became  liable  to 
pay,  &c  The  defendants  pleaded  severally  the  statute  of  limit- 
ations; to  which  the  plaintiiK  replied,  that  when  the  cause  of 
action  accrued  to  the  plaintifEs,  one  of  whom  was  abroad  in  ports 
beyond  th^  seas  and  out  of  the  kingdom  of  Great  Britain,  to  wit, 
at  New  York,  in  America ;  and  that  he  remained  so  abroad  in 
parts  beyond  the  seas  continually  from  thence  until  Odcber  1787, 
when  he  returned,  &c;  averring  that  they  exhibited  tbdr  bill 

within 


Jackson. 
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within  six  yean  after  bis  return.    The  defendants  demorred       1792, 
generally  to  these  replications.  "Tzlv^ 

Baldwin  and  Adams  {a)  in  support  of  the  demurrers.  By  the'  ^agaimt 
21  Jac.  1.  f.  16.  5.  S.  the  time  of  bringing  actions  upon  the 
case  is  limited  to  rix  years  after  the  cause*  of  action  arises ;  pro- 
vided (sect.  7.)  ^^  That  if  any  person  or  persons,  that  is  or  shall 
'<  be  entitled  to  any  such  action  upon  the  case,  &c  be  or  shall  be 
^  at  the  time  of  any  such  cause  of  attion  within  the  age  of  twenty- 
<*  one  years,  feme  caoert^  non  compos  7?f^;t/f 5,  imprisoned,  or  be** 
**  yond  the  seas,  then  such  person  or  persons  shall  be  at  liberty 
<<  to  bring  the  same  action,  so  as  they  take  the  same  within  such 
**  times  as  are  before  limited  after  their  coming  to  or  being  of 
^  fidl  age,  discovert,  of  sane  memory,  at  large,  and  returned 
<<  from  beyond  the  seas,  as  other  persons  having  no  such  impe- 
^  diments  should  have  donew"  There  being  no  case  upon  this 
subject,  the  question  must  depend  on  the  reason  of  the  excq>* 
tioa  made  in  the  above  proviso.  The  exception  was  introduced 
fi>r  the  purpose  of  protecting  the  interests  of  those  who  were 
not  competent  to  enforce  their  demands  in  a  Court  of  justice; 
and  die  reason  of  it  only  holds  in  the  case  of  a  single  plaintiff 
residing  abroad;  for  when  there  are  several  plaintiffs,  and  one 
of  them  resides  in  this  country,  he  may  do  every  act  to  bind 
his  partners  which  they  themseWes  might  have  done  if  they 
were  all  present:  he  may  sue,  or  contract^  or  release  a  debt) 
and  therefore  in  such  cases  the  ground  of  exception  fails.  If  a 
contrary  construction  were  to  prevail,  the  plaintifis  would  have 
the  benefit  of  being  both  at  home  and  abroad ;  the  former^  for 
the  purpose  of  contracting,  suing,  or  releasing ;  the  latter,  for 
that  of  avoiding  the  statute  of  Kmitations.  The  Legislature  did 
not  intend  to  give  an  option  to  plaintiffs  dther  to  sue  within 
ihe  time  limited  or  not,  as  they  pleased ;  th^y  meant  to  enlarge 
the  time  in  favour  of  those  wl^o  were  under  a  temporary  inca- 
pacity to  sue,  and  not  in  fiivour  of  those  who  could  sue  at  the 
time.  Where  several  persons  are  debtors,  it  has  been  held  {b) 
that  the  acknowledgment  by  one  is  sufficient  to  take  the  case  of 
all  <Hxt  of  the  statute  of  limitatrons :  that  when  they  are  credi- 
tors, the  same  rule  ought  to  prevail,  and  the  ability  of  one  to 
sue  for  all,  ought  to  take  such  case  out  of  the  proviso.  The  in- 
convenience too  of  a  contrary  determination  ought  to  have 
great  weight  in  putting  the  finst  construction  on  this  part  of  the 
statute.     It   firequently  happens   that,    in   great   commercial 

(«)  The  defendantt  defended  teparttelj  on  the  record. 
(»)  mUtm^  T.  Hinting,  Dwg.  ts%>  3<i  <lttc 

houses, 
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J  792.       houses,  one  partner  resides  abroad ;  and  if  that  circumstance 
"■"TT  alone  were  sufficient  to  brinir  a  case  within  the  proviso  of  this 

Perrt  ,  .  ®  J  r  1.  .  . 

again 'i  act,  it  would,  iu  a  great  measure,  defeat  the  provisions  of 
Jackson.  ^^  statute.  Or  suppose  a  release  had  been  given  by  one  of  these 
plaint  ifis,  which  would  have  bound  all  the  rest,  and  the  defend- 
ants after  keeping  it  for  six  years  had  destroyed  it,  it  would  be 
hard  upon  them  that  they  should  be  afterwards  sued  for  the 
same  cause  of  action,  when  the  statute  of  limitations  had  in- 
duced them  to  destroy  their  only  evidence  of  defence  againrt 
such  a  demand. 

Woody  contra. — The  argument  for  the  defendants  proceeds 
on  a  supposition  that  the  plaintifis,  who  were  resident  in  this 
country,  might  have  sued ;  but  they  could  not  sue  without  the 
consent  of  the  other.  The  action  roust  necessarily  be  brought 
in  the  names  of  all,  who  must  give  a  joint  power  of  attorney  to 
sue;  and  therefi)re  it  is  equally  necessary  that  all  should  be 
free  from  any  of  the  disabilities  mentioned  in  the  proviso.  By 
the  old  law  it  was  necessary  in  all  actions  both  real  and  personal, 
that  both  parties  should  attend  the  Court  (a) ;  and  to  remedy 
this  inconvenience  in  certain  actions,  the  stat  WeUm.  1.  r.  42. 
(6)  enabled  them  to  appoint  attomies  to  act  for  them  after  they 
had  appeared  in  person.  If  the  old  law  had  still  continued, 
one  of  these  plaintifis  would  have  been  und^r  an  absolute  disa- 
bility to  sue.  In  real  actions,  and  actions  which  savour  of  the 
reality,  summons  and  severalty  are  allowed,  but  not  in  personal 
actions.  Suppose  the  partner  who  was  abroad  had  been  an 
infant,  the  other  plaintifis  must  have  waited  till  he  attained  his 
age  of  twenty-one;  then  the  same  rule  ought  to  apply  to  this 
case.  Nor  will  a  decision  that  the  plaintiffs  are  within  the  pro- 
viso of  the  Stat  Jac.  1.  be  attended  with  any  injustice;  for  the 
bill  of  exchange,  the  subject  of  the  present  action,  was  drawn 
abroad;  the  circumstances  under  which  it  was  drawn  were 
probably  better  known  to  the  partner  at  Nod  York  than  to  those 
in  England  s  he  therefore  was  the  best  judge  whether  the  action 
should  or  should  not  be  commenced. 

Lord  Ken  YON,  Ch.  J. — It  is  rather  singular  that  this  is  the 
first  time  that  this  question  has  been  brought  into  a  Court  of 
law,  though  the  ciit^umstance  upon  which  the  question  arises 
must  have  frequently  occurred.  It  being  admitted  that  there 
is  no  decided  case  on  this  point,  it  must  depend  on  the  reason- 
able construction  to  be  put  upon  this  act  of  parliament.     The 

(«}  %  Inst.  %A9>  W  3  ^  I*  '•  4^ 

proviso 
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proviso  on  which  the  question  arises  was  introduced  into  this  1792. 
statute,  in  order  to  protect  the  interests  of  those  persons  which  ~ 
there  was  no  one  of  competent  age,  of  competent  under-  mgaha 
standing,  or  competent  in  point  of  residence  in  this  country,  to  J^^*'^ 
protect.  Now  two  of  the  plaintiffs  in  this  cause  have  always 
been  resident  here;  and  it  was  their  duty  to  watch  over  those 
interests  in  which  they  themselves  were  equally  concerned  with 
the  partner  who  resided  abroad.  It  is  admitted  that  one  partner 
may  do  several  acts  to  bind  the  interests  of  all;  he  may  release 
as  well  as  create  a  debt;  he  may  also  by  his  acknowledgment 
take  a  case  out  of  the  statute  of  limitations;  and  I  see  no  reason 
why  the  same  rule  should  not  hold  also  in  the  present  instance. 
The  third  section  of  this  act  of  parliament  limits  the  time  of 
bringing  actions  on  the  case,  in  all  cases,  to  six  years  after  the 
cause  of  action  accrues ;  the  plaintifis  therefore  were  bound  to 
commence  their  action  at  an  earlier  period,  unless  they  come 
within  the  exception  in  the  last  clause  of  the  act,  by  which  it  is 
enacted  *^  That  if  any  pet  son  or  persons  entitled  to  such  actions, 
<<  &C.  be  beyond  the  seas,  then  such  person  or  persons  shall  be 
*^  at  liberty  to  bring  the  same  actions,  so  as  they  take  the  same 
*<  within  such  time  as  before  limited  after  their  return  from  be- 
**  yond  the  seas,  as  other  persons  having  no  such  impediment 
<<  might  have  done."  Now  the  words  of  this  clause,  gramma- 
tically speaking,  do  not  apply  to  the  present  case ;  they  only 
extend  to  cases  where  the  person  individually,  a  single  plain- 
tiff, or  persons  in  the  plural,  when  there  are  several  plaintiffs, 
are  not  in  a  situation  to  protect  their  interests.  Neither  does 
this  case  come  within  the  policy  of  the  law,  whidi  provides 
that,  if  parties  neglect  their  interests  for  such  a  length  of  time 
as  six  years,  they  shall  lose  the  benefit  of  suing  to  enforce  their 
demands.  I  am  therefore  clearly  of  opinion,  both  on  the  Words 
of  the  act  of  parliament,  and  on  grounds  of  {>olicy,  that  the 
plaintifis  are  barred  by  the  statute  of  James* 

AsHuuRST,  J. — The  plaintifis  are  not  now  entitled  to  recover 
on  this  bill  of  exchange,  whether  their  case  be  considered  on  the 
words  of  the  statute,  or  on  the  reason  of  the  thing.  The  plain- 
tiffs do  not  come  within  the  words  of  the  proviso,  as  my  Lord 
has  already  observed ;  and  this  statute  having  been  always  con- 
sidered as  a  beneficial  law  for  the  public,  we  ought  not  to  ex- 
tend  the  exceptions  in  it  to  a  case  which  does  not  require  it. 
It  was  competent  to  the  plaintifis,  who  resided  in  England^  to 
bring  the  action,  as  well  as  to  release  it.    And  in  construing^ 

another 


520  CASES  IK  HILARY  TERM, 

1792.       another  act  of  parliament  (a),  which  requires  ten  itpf  notice  ef 
~^  trial  where  the  defendant  resides  above  4iO  miles  from  Lomdamf 

tigtnmf       we  have  determined  that  if  one  of  the  defendants  reude  within 
jACKsoK.      ^^^  distance,  so  long  a  notice  is  not  necessary. 

BuLLER,  J.  declared  himself  of  the  siEune  opinion. 
Grose,  J.  absent. 

Postea  to^the  defenduita. 

(«)  14  Gm.  a.  c,  %j,  t.  $, 


M.zi.  Doughty  against  Lascelles. 

When  a  declaia-  HpHE  declaration  was  delivered,  as  of  Trinihf  Term,  bdbiv 
bdbre'thc  IL  the  essoign-day  of  Michaelmas  Term,  with  notice  to  plead 

I^Sl^ira  Aiie  ^J*i"  *c  ^^^  fi"^  ^*y*  ^^  ^^^  ^*"®^  Teimi  within  which  time 
to  plead  in  the    ^e  defendant  filed  this  plea,  **  and  Lascelles  La$ceUe$^  who  it 

lour  first  days  o£  ^ 

that  term,  the  ^*  sucd  by  the  name  of  Sturdy  Lasceliesy  in  his  proper  persta 
^SlShbAat  "  comes  and  pleads  that  he  was  baptized  by  the  name  of  La$-> 
time  in  abate-     a  cettes.  fcc  without  this  that  he  was  ever  called  or  kno?m  by 

ment  without  a  ^ 

apecial  impar-     <*  the  name  of  Sturdy,**  &c     The  plaintifi^  considering  this 

plea  in  abatement  as  delivered  out  of  time,  signed  judgment; 
in  order  to  set  aside  which  a  rule  was  obtained  on  the  anthority 
€li  Brewster  v.  Cktpper,  1  WUs.  261.  and  1  BU  Rep.  51.    « 

BusseU  now  shewed  cause  against  this  rule,  saying  that  Aw> 
ster  and  Capper  was  determined  on  the  authority  of  Keilw.  93^ 
bf  which  did  not  warrant  it  But,  even  if  it  did,  there  is  n  kMr 
case  dted  in  Jennings  v.  Webb  (a),  in  which  it  was  held,  tbnt 
when  a  defendant  has  the  four  first  days  of  a  term,  sob06C)Qent 
to  that  in  which  the  declaration  is  delivered,  to  plead,  he  nnttt 
plead  in  abatement  within  the  first  four  days  as  of  the  preeedmst 
term.  But  this  plea  is  neither  pleaded  as  of  the  preceding  term 
nor  after  a' special  imparlance;  and  ther^ire  the  plaint^  wna 
entitled  to  sign  his  judgment 

Hdlroyd^  in  support  of  the  rule,  relied  on  Brewster  v.  Ci/jwi 
as  deciding  this  identical  point  There  the  defendant  pleaded 
in  terms  precisely  similar  to  the  present,  which  the  Court  sdd 
was  a  special  imparlance  for  this  purpose;  thou^  they  added  fhft 
if  the  defendant  had  pleaded  <<  the  aforesaid  J.  C!*  &e.  it  woold 
have  been  bad,  for  that  would  have  confessed  that  J.  C.  was  tlie 
true  name.  And  upon  the  same  distinction  was  tfiecasepttt  in 
Keilw.  93,  b.  But  even  if  the  defendant  was  wrott]^  dm 
plaintiff  should  have  demurred,  as  was  done  in  Btemter  ti 
Citgperf  and  not  signed  judgment 

(«)  Ame,  I  f  oL  S7S1 

Sed 
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Sedper  Curiam. — Such  a  jdea  as  this  can  only  b6  teecSrtS      1?98« 
after  a  special  imparlance,  which  should  be  stated  on  the  re-   "T"^^  ' 
cord :  but  thai  not  appearing  here,  the  plaintiff  was  entitled  to 
sign  judgment. 

Rule  discharged  {a). 

{a)  Vid.  S^dMi  v.  ff^tlfM,  post.  6  vol.  369$  and  Blaekmore  v.  FUmy^g^  pott.  7  vol. 
447.  *• 
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The  King  against  John^  James,  and  JosEPa 

Yandexl.  ^Sn 


rpHIS  was  a  writ  of  error,  to  reverse  a  judgment  of  out-  JlJ^jSJ^J. 
lawry.  -  ^^y  ^ 

The  record  began  with  stating  the  commission  undi^  which  writofprocUi- 
the  justices  of  oyer    and  terminer,  &c.   sat  in  Somersetshire^  JrtS»  toftdut 
before  whom   an   indictment  was   found  against  the  prisoners  ^^^  pniooen 

.      .      t    n       t  1 .  f  ^^^  required  to 

John  and  James  Yandellj  as  pnnapals  for  sheep-stealifl^,  and  render  tiiem- 
the  prisoner  Joseph  as  an  accessory  after  the  &ct ;  which  indicU  Iherlflr^to  that 
ment  was  in  the  common  form,  and  was  set  forth  at  length.  The  ^JJ*^^^ 
record  proceeded  as  follows :  fore  the  juiticei^ 

<<  Which  said  indictment  the  said  justices  aforesaid,  to  wit,  of'thewnt;  and 
«  at  the  delivery  of  the  gaol  of  our  said  Lord  the  King,  of  ^/^^  ^ 
<<  the  said  county  of  Somerset^  holdeh  at  the  Castle  of  Taun^  awarded  agaiott 

tb<^  principal  and 

<<  ton  aforesaid,  in  and  for  the  said  county  of  Somerset^  on  the  accesMnj  to- 
*•  said  Thursday  the  twenty-seventh  day  of  March^  in  tlie  said  fJ^^iiJ^,  to 
"  twenty-eighth  year  of  our  said  Jjcxd  the  King,  before  the  jus-  ^  «cc«wor^ 
'*  tices  of  our  said  I^ord  the  King  above  named,  and  others  their  2$  Ed,  st.  5.  e. 
^*  fellows,  justices  of  our  said  Lord  the  King,  assigned  to  deliver  l^y  xo  a  Couit 
«*  his  said  moI  of  the  county  of  Somerset  afores^d  of  the  pri-  ofojvruad 

o  *f  •         temunery  ana 

**  soners  therein  being,  by  their  proper  hands,  do  deliver  here  gaol  delivery. 
<<  in  Court  of  record  in  form  of  law  to  be  deternuned,  &c  the  rm^^ 
•*  Whereupon  at  the  same  session  of  oyer  and  terminer  and  ^SSm^oninlir' 

delivered  to  the 
ilksiff  three  months  befinre  the  recim  of  Mf  it  it  luAeitift,  though  ft  booot  io  tkpiMf  alleged. 

The  writ  of  yrodfmation  refilled  the  sheriff  to  prodatm  the  partkt  ik  9p«n  Cmari  m  tii  dMf*i  ttnudy^ 
(fiot  layitig  ewnty  Court*)  and  hdd  good. 

.  The  ih^iff  need  not  alkge  in  hit  return  10  riMwrk  of  piodtattto  fiat ''tteiwi^ 
^pear,  and  render  themselves;**  though  he  must  in  his  return  to  the  eiqgent. 

Thi  names  of  the  coroitera  naod  not  bt^acbadribeiio  thtrjuigprtw  of  titnlfcHiy ;  tf  it  appear  on  the  recofd 
that  the  iodgment  of  outlawry  was  given  by  themi  it  is  sufficient. 

It  need  not  appear  on  arecordofdutUlrrythit  the  M|^iUKl  esd^ettt  nM  sealed  by  the  justiees  of  oyer 
an4  tivrmincfft  &c. 

If  it  ^  stated  that  the  jusrices  of  our  Lord  the  Itiqg  were  assigned  by  ktten  patent  under  Us  seal  of  Oveirt; 
MuilH  it  will  be  fttfliimed  tohe  tilt  gsiic  sfcaL 

A  pcnon  outlawed  on  an  indictment  for  sheep-stealing,  is  oostod  of  dergy  by  the  14  G§$%  %»  ut*  t*  !•% 
^€nt£mrj**  being  s  **  coavictioo,*  mthin  the  mMiagof  that  slitute. 

8  ^  gad 
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1702.       '^  gaol  delivery  of  our  said  lord  the  king,  holden  at  the  Castle  at 
**  Taunton  aforesaid,  in  and  for  the  said  county  of  Somersetf  on 


wgaimit  ^^  the  said  Thursday  the  said  twenty-seventh  day  oi  March  in  the 
Yamoill.  ^4  g^  J  twenty-eighth  year  of  the  reign  of  our  said  lord  the  king, 
^  before  the  same  justices  and  others  their  fellows  aforesaid, 
"  the  sheriff  of  the  said  county  of  Somerset  by  a  writ  of  our  said 
<^  lord  the  king,  is  commanded  that  he  do  not  omit,  by  reason 
<<  of  any  liberty  in  his  county,  but  that  he  take  the  said  Join 
<^  YandeU,  James  Yandell^  and  Joseph  Yandelly  if  they  shall 
<<  be  found  in  bis  bailiwick,  and  them  safely  keep,  so  that  he 
Capiat  inued.     «  have  their  bodies  before  the  justices  of  our  said  lord  the  king 

<<  at  the  next  assizes  and  general  gaol  delivery  to  be  held  for 

*<  the  said  county,  to  answer  our  said  lord  the  king  for  the  said 

Ketunubleac     **  fdonies  whereof  they  stand  indicted;  at  which  said  next  as- 

the  aext  asiiics.  «  gizes  and  general  delivery,  (to  wit)  at  the  assizes  and  general 

'<  session  <^oyer  and  terminer  and  general  gaol  delivery  of  our 
<<  lord  the  king,  holden  at  the  city  of  Welh  in  and  for  the  county 
<<  of  Somerset^  on  Monday  the  twenty-eighth  day' of  July  in  the 
*<  twenty-eighth  year  of  the  reign  of  our  sovereign  lord  George 
<<  the  Third,  king  of  Great  Britain  &&  before  the  Right  Ho- 
<<  nourable  Sir  James  Eyre^  knight.  Lord  Chief  Baron  of  his  ma- 
<*  jesty's  Court  of  Exchequer,  Francis  Butter^  esquire^  one  of  the 
<<  justices  of  our  said  lord  the  king  assigned  to  hold  pleas  before 
**  the  king  himself,  and  others  their  fellows,  justices  of  our  nid 
^<  lord  the  king,  assigned  by  letters  patent  of  our  said  lord  the  kin^ 
<<  under  his  great  seal  of  Great  Britain^  to  the  said  Sir  J.  Eyre^ 
^  Francis  BuUer^  and  others  their  fellows,  justices  of  our  said  lord 
^  the  king,  and  to  any  two  or  more  of  them  directed  (of  whom 
<<  one  of  them  the  said  Sir  James  Eyre  and  Francis  BuUer^ 
<*  amongst  others,  in  the  said  letters  patent  named,  our  said  lord 
^  the  king  willed  to  be  one)  to  inquire  more  fiiliy  the  truth  by 
^  the  oath  of  good  and  lawful  men  of  the  county  aforesaid,  and 
<<  by  other  ways,  means,  and  methods  by  which  they  should  or 
<<  might  better  know  (as  well  within  liberties  as  without)  by 
<<  whom  the  truth  of  the  matter  might  be  better  known  and  in- 
*<  quired  into^  of  all  treasons,  misprisions  of  treason,  insoitee- 
<<  tions,  rebellions,  counterfeitings,  clippings,  washings,  fidte 
*^  coinings,  and  other  fidsities  of  the  money  of  Great  Britain^  and 
<<  other  kingdoms  or  dominions  whatsoever,  and  of  all  murders^ 
<*  felonies,  manslaughters,  killings,  burglaries,  nqpes  of  womeoy 
**  unlawful  assemblies,  meetings,  and  conventicles,  unlawful  nl- 
« tering  of  words,  misprisions,  confederacies,  fidae  allegation^ 
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^*  trespasses,  riots,  routs,  retetitions,  escapes,  contempts,  falsities,       1792. 
**  negligences,  concealments,  maintenances,  oppressions,  cbam-    "~ 
*^  parties,  deceipts,  and  all  €>tber  evil  doings,  offences,  and  injuries        agaima 
**  whatsoever;  and  also  the  accessories  of  them  within  the  counly     »  ^"'o*'*'- 
^*  aforesaid  (as  well  within  liberties  as  without)  by  whomsoever 
'^  and  in  what  manner  soever  done,  committed,  or  perpetrated, 
**  and  by  whom,  or  to  whom,  when,  how,  and  after  what  manner, 
and  of  all  other  articles  and  circumstances  concerning  the 
premises,  and  every  of  them,  or  any  of  them,  in  any  manner 
*^  whatsoever,  and  the  said  treasons  and  other  the  premises,  ao- 
'<  cording  to  the  laws  and  customs  of  Englandj  for  this  time  to 
*^  hear  and  determine,  John  Lethbridge^  esquire,  sheriff  of  the  said 
^*  county  of  Somerset^  doth  return  the  said  writ,  directed  to  the^ 
"sheriffof  the  said  county,  thus  indorsed;  (to  wit)  <  The  within-  ^*|^^''|^* 
<^  named  John  Yandell^  James  Yandelly  and  Joseph  YandeU^  are 
'*  not,  nor  is  either  of  them,  found  in  my  bailiwick.   John  Jjethr 
'<  bridge^  sheriff  of  Somerset  J     Whereupon  at  the  said  last-men- 
*^  tioned  assizes  and  general  session  of  oyer  and  terminer  and  ge- 
^<  neral  gaol  delivery  of  our  said  lord  the  king  holden  at  the  city 
*<  of  Weils  aforesaid,  in  and  for  the  said  county  of  Somerset^  on 
the  said  Monday  the  said  twenty-eighth  day  of  July,  in  the  said 
twenty-eighth  year  of  the  reign  of  our  said  lord  the  king,  before 
*^  the  said  justices  and  others  their  fellows  last  above  mentioned, 
^  the  sheriff  of  the  said  county  of  Somerset  by  another  writ  of  our  Alia  capuo^ 
<*  said  lord  the  king  is  commanded,  as  formerly  he  was  command- 
^*  ed,  that  he  omit  not,  by  reason  of  any  liberty  in  his  baili- 
*^  wick,  but  that  he  take  the  said  John  YandeUj  James  Yandell^ 
*^  and  Joseph  Yandelly  if  they  shall  be  found  'in  his  bailiwick, 
**  and  them  safely  keep,  so  that  he  may  have  their  bodies  before  J^'***'"^^*  ** 
**  the  justices  of  our  said  lord  the  king  at  the  next  assizes  and  ge- 
**  neral  gaol  delivery  to  be  holden  for  his  county,  to  answer  to 
*<  our  said  lord  the  king  conceraing  the  said  felonies,  of  which 
*^  they  stand   indicted ;   at   which  next   assizes   and   general 
**  session  of  oyer  and  terminer  and  general  gaol  delivery,  to  wit, 
^*  at  the  assizes  and  general  session  of  oyer  and  terminer  and  ge- 
<<  neral  gaol  delivery  of  our  lord  the  king,  holden  at  the  Castle  of 
"  Taunton  in  and  for  the  county'of  Somerset,  on  Friday  the  twen- 
**  ty-seventh  day  of  March,  in  the  twenty-ninth  year  of  the  reign 
**  of  our  sovereign  lord  George  the  Third,  king  of  Great  Britain, 
&C  before  Sir  William  Henry  Ashhurst,  knight,  one  of  the  jus- 
tices of  our  lord  the  king,  assigned  to  hold  pleas  before  the  king 
**  himself;  Francis  BuUer,  esquire,  one  other  of  the  justices  of 
^  our  said  lord  the  king^  assigned  to  hold  pleas  before  the  king 

<<  himseli^ 
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<<  himself  md  others  their  fellows,  justices  of  our  said  lord  tho 
<*  king,  assigned  by  letters  patent  of  our  said  lord  the  kin^  on- 
^'  der  his  great  seal  of  Great  Britaifij  to  the  said  Sir  WUUmm 
<<  Henry  AMurUi  Francis  BuUef,  he*  (here  this  commMon  was 
«  set  out  verbatim  like  the  last)  John  Lethbridgex  esquire^  sheriff 
^<  of  the  swd  county  of  Somerset^  doth  return  the  said  last  me»- 
<<  tioned  writ,  directed  to  the  sheriff  of  the  said  county  thus  in- 
«  dorsed;  (to  wit)  *  I  hereby  humbly  certify  to  the  justices  witfain 
<^  named,  that  the  within^named  John  Yandell,  James  YandeUj 
*^  and  Joseph  YandeU  are  not,  nor  is  either  of  them,  found  iii  my 
<<  bailiwick.  The  answer  of  JMn  J>^A&r»d^^,  aberiif  of  Som^sv^^ 
<*  Wh^efere  at  the  said  last-mentioned  assises  aild  general  set- 
^<  rion  of  ay«r  and  terminer  and  general  gaol  delivery  of  our  said 
lord  the  king,  holden  at  the  Castlcrof  Tasmlon  aforesaid,  in  and 
for  the  said  county  oiSomersety  on  the  said  Friday  the  twenTf^ 
'*  seventh  day  of  March  in  the  said  twenty«>nintk  year  of  the  reign 
^  of  our  said  lord  the  king)  hefore  the  said  jnsttces  and  others 
**  their  fellows  hsl  above  mentioned,  the  sheriff  of  the  said  comity 
^  of  Somerset  by  another  writ  of  oar  said  lord  the  king,  is  Com- 
*<  manded  (as  oft-times  he  hath  been  commanded)  that  he  do 
^<  itot  omit,  by  reason  of  any  liberty  in  his  bailiwick,  but  that  he 
<<  tidie  the  sAd  John  YandeUj  James  YandeUj  and  JxepH  Ytfa- 
<^  dett^  if  they  shall  be  found  m  his  bailiwidk,  and  them  safely 
*'  keep,  so  that  he  may  hare  their  bodies  before  the  justices  of 
^^  our  said  lord  the  king  at  1^  next  assises  «id  general  gaol  de- 
**  Kvefy  to  be  hdden  for  the  sud  coimty,  to  answer  to  oar  said 
'*  lord  the  king  concemaig  the  said  felonies  whereof  they  staad 
*^  itkKcted ;  at  which  said  nest  assises  and  general  gaol  deiivcsy 
(10  wit)  at  the  assijes  and  genend  session  of  oyer  and  tetmimt 
aad  general  gaol  delivery  of  our  lord  the  king,  hoiden  at  Brui^ge' 
water  in  and  for  the  county  ofSf^merset^  on  Saturday  the  fiftecMlh 
day  of  As^tat  in  the  twenty^nini^  year  of  the  reign^  of  oaf 
<*  sovertign  ford  Oeorge  the  Third,  king  of  Great  Britain^  &c. 
^<  before  the  Right  Honourable  Lloyd  Lord  KenyoHy  Lord  Chief 
**  Justice  of  our  lord  the  king,  assigned  to  hold  pleas  before  the 
<*  king  himself)  Framcis  BuUer^  esquire^  one  of  the  justices  of 
'*  our  said  lord  die  king,  assigned  to  hold  pleas  before  die  king 
<'  himself,  and  others  their  fellows,  jnstioes  of  olir  said  hifd 
<*  the  king,  assigned  by  letters  patent  of  our  said  lord  tile  kill|^ 
**  under  his  great  seal  of  Great  Britain^  to  the  said  Ucgd  lofd 
<*  Kenyan^  Francis  BuUer,  and  others  their  fellows,  justices  ot  ont 
<*  said  lord  the  kmg^  and  to  any  two  or  moaeiiClliem  dimauti^ 
^  fte.  (ihis  oommMott  was  idao  set   Mt  Vit6si^}  Gwofgt 
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<<  Templer^  esquire,  now  sheriflP  of  the  said  county  of  Somerset^       179S. 
^<  doth  return  the  said  last-mentioned  writ,  directed  to  the  sheriff 


TbeKjiia 

*<  of  the  said  county,  thus  indorsed;  (to  wit)  *  I  do  hereby  hum-  ai^kut 
**  bly  certify  that  the  within-named  JcAn  YandeU^  James  Yan^  AUDtiA. 
**  dell,  and  Joseph  YaiideU  are  not,  nor  is  any  or  either  of  them,  Simcmurn. 
*^  found  in  my  bailiwick.  George  Templer,  sheriff.'  Therefore  at 
<^  the  said  last-mentioned  assizes  and  general  session  of  oyer  and 
<^  terminer  and  general  gaol  delivery  of  our  said  lord  the  king  so 
<^  holden  at  Bridgewater  aforesaid,  in  and  for  the  said  county  of 
<<  Somerset  on  the  said  Saturday  the  fifteenth  day  of  August  in 
^'  the  said  twenty-ninth  year  of  the  reign  of  our  said  lord  the 
<^  king,  before  the  said  justices  and  others  their  fellows  last  above 
'^  mentioned,  The  sheriff  of  the  said  county  of  Somerset  by  ano-  Wiit  of  cxi* 
^^  ther  writ  of  our  said  lord  the  king  is  commanded,  that  he  cause 
<<  to  be  called  the  said  John  Yandell,  James  Yandell,  and  Joseph 
^<  Yandelly  from  county  Court  to  county  Court,  until  they,  accord- 
<^  ing  to  the  laws  and  customs  of  England^  be  outlawed,  if  they  do 
^<  not  api)ear ;  and  if  they  do  appear,  then  that  he  take  and  keep 
*<  them  in  safe  custody,  so  that  he  have  their  bodies  before  the 
<^  justices  of  our  said  lord  the  king  assigned  by  letters  patent 
**  under  his  seal  of  Great  Britain  to  inquire  of  all  treasons,  mur* 
<*  ders,  felonies,  and  o,ther  misdeeds,  ofifences,  and  injuries  what- 
^*  soever  committed  within  the  county  of  Somerset,  and  the  same 
^*  premises  to  hear  and  determine  according  to  the  laws  and 
'^  customs  oi  England,  at  the  n^ct  assizes  and  general  session  of 
<<  oyer  and  terminer  and  gaol  delivery  to  be  holden  for  his  county, 
^<  to  imswer  our  said  lord  the  king  concerning  certain  felonies 
^^  whereof  they  are  indicted,  and  whereof  the  said  last-named 
<*  sheriff  hath  returned  now  to  the  aaid  justices  of  our  said  lord 
^<  the  king,  that  they  the  said  John  Yandell,  James  YandeU,  and 
^^  Joseph  Yandell  are  not,  nor  is  any  or  either  of  them,  found  in 
^<  bis  bailiwick ;  And  also  at  the  said  assizes  and  general  session  Writof  procU. 
^<  of  oyer  and  terminer  and  general  gaol  delivery  so  holden  at 
<<  Bridgemiter  aforesaid,  in  and  for  the  said  county  o£  Somerset, 
^  on  the  i^d  Saturday  the  said  fifteenth  day  of  August  in  the 
'<  twenty-ninth  year  aforesaid,  before  the  same  justices  and  others 
^*  their  fellows  last  above-nientioned,  the  sheriff  of  the  said  county 
^<  o(  Somerset  by  another  writ  of  our  said  lord  the  king,  is  com- 
^<  manded,  that,  by  the  statute  in  the  thirty-first  year  of  the  reign 
<<  of  the  late  queen  Elizabeth  of  England  made  and  provided,  he 
*^  cause  the  said  John  Yandell,  James  YandeU,  and  Joseph  Yan- 
^^  dell  to  be  proclaimed  three  several  days  according  to  the  form 
^^  of  that  statute^  whereof  one  of  the  said  proclamations  to  be  made 
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1792.  **  in  open  court  in  the  said  sheriff^ s  county,  one  otber  at  the  gene- 
**  ral  quarter  sessions  of  the  peace  to  be  holden  (or  the  said  shc- 
'^  riiTs  countji  and  one  other  at  or  near  the  most  usual  door  of 
**the  church  of  Brompton  Ralph  {a)  aforesaid,  where  they 
*^  are  inhabiting,  that  they  render  themselves  to  the  said  sheriffs  so 
<<  that  he  may  have  their  bodies  before  the  Justices  of  our  said  lord 
•*  the  king  at  the  aforesaid  next  assizes  and  general  session  of  oyer 
«•  and  terminer  and  gaol  delivery  to  be  holden  /or  his  county,  to 
^'  answer  our  said  lord  the  king  as  aforesaid;  at  which  said  next 
*^  assizes  and  general  session  of  oyer  and  terminer  and  general 
**  gaol  delivery  holden  at  the  Castle  at  Taunton  in  and  for  the 
**  coun^  of  Somerset,  on  Thursday  the  twenty-fifth  day  of  March 
*'  in  the  thirtieth  year  of  the  reign  of  our  sovereign  lord  George 
**  the  Third,  king  of  Great  Britain,  &c,  before  Sir  Beaumofit 
*^  Hexham,  knight,  one  of  the  barons  of  our  lord  the  king  of  his 
**  Court  of  Exchequer,  Sir  Richard  Perryn,  knight,  one  other  of 
**  the  barons  of  our  said  lord  the  king  of  his  said  Court  of  Ex- 
*<  chequer,  and  others  their  fellows,  justices  of  our  said  lord  the 
**  king,  assigned  by  letters  patent  of  our  said  lord  the  king, 
**  under  his  great  seal  of  Great  Britain,  to  the  said  Sir  Beaumont 
^  Hotham,  Sir  Richard  Perryn,  and  others  their  fellows,  justices 
*^  of  our  said  lord  the  king,  and  to  any  two  or  more  of  them,  di- 
*<  Irected,"  &c.  (This  commission  set  out)  ^^  John  Stephenson,  esq. 
^*  now  sheriff  of  the  said  county  of  Somerset,  doth  return  the 
^*  aforesaid  writ  of  exigent  directed  to  the  sheriff  of  the  said  coun- 
*^  ty,  thus  indorsed:  (to  wit)  *  I  do  hereby  certify  to  the  justices 
<^  of  our  lord  the  king  of  oyer  and  terminer  within  mentioned, 
<*  that  this  writ  was  delivered  to  me  on  the  twenty-eighth  day  of 
<^  December  in  the  thirtieth  year  of  the  reign  of  our  sovereign 
'*  lord  George  the  Third,  king  of  Great  Britain,  &c ;  and  that 
*<  after  the  receipt  of  the  said  writ,  and  by  virtue  thereof,  at  my 
'^  county  Court  of  Somerset,  holden  at  Ivelchester  in  and  for  the 
*'  county  of  Somerset  within  written,  on  Wednesday  the  tweaaty^ 
^^  seventh  day  oi  January,  in  the  30th  year  of  the  reign  of  our  said 
*^  lord  the  king,  the  within  named  John  Yandell,  James  YandeUy 
^*  and  Joseph  Yandell  were  first  called,  and  did  not  appear,  nor  did 
**  any  or  either  of  them  appear;  and  that  afterwards  at  my  coun- 
"  ty  Court  of  Somerset,  holden  at  Ivelchester  in  and  for  the  said 
**  county  of  Som  rset,  on  Wednesday  the  twenty-fourth  day  of 
*^  Februaty  in  the  thirtieth  year  of  the  reign  of  our  said  lord  the 
**  king,  the  within  named  John  Yandell,  James  Yandell,  and 
M  time  calkd.    ^*  Joseph  Yandell  were  a  second  time  called,  and  did  not  appear, 

«  nor  did  any  or  either  of  them  appear.     The  answer  of  George 

(m)  Tht  ptrishy  ti  late  beloDfbs  to  whidi  the  prkoncn  wwe  described  in  the  indictment. 

**  Tanpier^ 


Retura  to  cxi- 
Seoi. 


tst  time  called. 
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***  Tempter^   e»quire,  sheriff  of  the  county  of  Somerset  i* — I  do       1792. 

**  hereby  certify  to  the  justices  of  our  said  lord  the  king  of  oyer    * — * 

*^  and  terminer  within  mentioned,  that  this  writ,  as  it  is  above       agahsi 

''  indorsed,  was  dehvered  to  me  the  under-named  present  sheriff     *'*"**^'* 

^  of  the  county  of  Somerset  by  the  above-named  late  sheriff  at  the 

<*  time  of  his  going  out  of  his  office,  and  that  afterwards,  by  vir* 

*^  tue  of  the  said  writ  at  my  county  Court  of  Somerset,  holden  at 

**  Ivelchester  in  and  for  the  county  oi  Somerset  within  written,  on 

"  Wednesday  the  twenty-fourth  day  of  March  in  the  thirtieth  year 

<^  of  the  reign  of  our  said  lord  the  king,  the  within*named  Mm 

<^  YandeU.  James  Yandell.  and  Joseph  Yandell  were  a  third  time 

3d  time  called. 

*^  called  and  did  not  appear,  nor  did  any  or  either  of  them  ap^ 
*<  pear.  Tiie  answer  of  John  Stephenson,  esquire,  sheriff  of  the 
**  said  county  of  Somerset*  And  at  the  said  lastrroentioned  as- 
*^  sizes  and  general  session  of  oyer  and  terminer  and  gaol  delivery, 
*'  holden  as  last  above  said,  at  the  Castle  of  Taunton  afomsaid, 
'*  in  and  for  the  said  county  of  Somerset,  on  the  said  Thursday 
*^  the  twenty-fiflh  day  of  March  in  the  thirtieth  year  aforesaid^ 
**  before  the  said  justices  and  others  their  fellows,  justices  last  ^ 
^^  above  mentioned,  the  said  John  Stephenson,  now  sheriff  of  the 

RetufB  to  VvTit 

**  said  county  of  Somerset,  doth  return  the  aforesaid  writ  of  pro*  of  procUnu- 
'*  clamation  directed  to  the  sheriff  of  the  said  county,  thus  in-  °^^ 
^*  dorsed ;  (to  wit)  *  I  do  hereby  certify  to  the  justices  of  our  lord 
'^  the  king  of  oyer  and  terminer  within  mentioned,  that  this  writ 
^  was  delivered  to  me  on  the  28th  day  of  December  in  the  thir- 
tieth year  of  the  reign  of  our  sovereign  lord  George  the  Third, 
king  of  Great  Britain,  and  so  forth ;.  and  that  afler  the  receipt 
^  of  the  said  writ,  and  by  virtue  thereof,  at  my  county  Court  of 
^*  Somerset,  holden  at  Ivelchester  in  and  for  the  county  of  Somer* 
',*  set  within  written,  on  Wednesday  the  27th  day  of  January, 
^^  in  the  30th  year  of  the  reign  of  our  said  lord  the  king,  I  caused 
**  theirs/  proclamation  to  be  made  in  open  Court  in  the  said  tUmr^ 
'^  county,  that  ike  within-named  John  Yandell,  James  Yandell, 
^<  and  Joseph   Yandell,  should  render  themselves  to  me,  so  that  I 
**  might  have  their  bodies  before  the  justices  of  our  lord  the  king 
**  within  written  at  the  next  assizes  and  general  session  of  oyer  and 
♦*  terminer  and  gaol  delivery  to  be  holden  for  the  said  county,^ 
*^  to  answer  our  said  lord  the  king  concerning  certain  felonies 
<^  whereof  they  are  indicted,  as  by  this  writ  I  am  commanded ; 
'^  and  the  within-named  John  Yandell,  James  Yandell,  and  Jo» 
^^  seph  Yandell  are  not,  nor  are  any  or  either  of  them,  found  in 
*^  my  bailiwick.    The  answer  of  George  Tempter,  esquire,  sheriff 
"  of  the  county  of  Somerset.* — *I  do  hereby  certify  to  the  justices 
<^  of  our  lord  the  king  of  oyer  and  terminer  within'*mmtioned, 
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1798.       ^'  that  this  writ,  as  it  is  above  indorsed,  was  delivered  to  me  the 
^<  under-named  present  sheriflf  of  the  county  of  Somerset  faj  the 
^  above-named  late  iheriff  at  the  time  of  his  going  oat  of  his 
Tawoxll.     Moffiee.    TheanswerofJoAnS^Arfuan,  esquire^  sheriff  of  die 
liwrhofczi-    ^  said  coun^  of  Somerset*    Whereupon  at  the  said  Imrt-mffit- 
<<  tioned  assizes  and  general  session  of  oyer  and  terminertuid  gaol 
**  delivery  of  our  said  lord  the  king,  so  holden  at^the  Caalle  of 
^  Taunton  aforesaid,  in  and  for  the  said  county  of  Someneij  on. 
*^  the  aforesaid  Thursicof  the  25th  day  tif  March  in  the  said  thirtieth' 
«  year  of  the  reign  of  our  said  lord  the  king,  before  the  said  jn^ 
<*  tices  and  others  their  fellows  last  above  mentioned,  the  sheriff 
^  of  the  said  coun^  of  Somerset^  by  another  writ  of  our  said  lord 
^<  the  king,  is  commanded,  that  (allowing  the  three  coun^  Courts 
<*  ci  Somerset  holden  in  and  for  the  said  county  of  Somerset^  at 
<<  which  the  said  John  YandeU^  James  YandeU^  and  Joseph  Yta^ 
*<  dell  were  called  and  did  not  appear,  nor  did  any  or  dther  of 
^  thorn  appear,  as  the  late  sheriff  of  the  said  county  of  Somerseif 
*<  and  also  the  said  now  sheriff  of  the  said  county  of  Somerset^ 
«<  have  returned  to  the  justices  of  our  said  lord  the  king  assigned 
<<  by  letters  patent  of  our  said  lord  the  king,  under  Jus  seal  of 
^  Great  Britainj  to  inquire  of  all  treasoiis,  murders,  fidonies^  and 
^  other  misdeeds,  offences,  and  injuries  whatsoever 
'<  within  the  ctmnty  of  Somersety  and  the  name  premises  to 
^*  and  determine^  according  to  the  laws  and  customs  of  Englandf 
^  at  the  assizes  and  generalsessionof  oyer  and  terminer  and  gaol 
**  delivery  holden  for  the  said  county  of  the  S5th  day  of  Jdiarth 
'<  then  instant)  he  cause  the  toid  John  Yttndelly  James  YaniMy 
^  and  Joseph   Yandell  to  be  further  called  at  the  said  sheriflTs 
^  next  county  Courts,  until  they,  according  to  the  laws  and  cns- 
*'  toms  of  England,  be  outlawed,  if  they  do  not  appear ;  and  if 
*'  they  dp  appear,'  tlien  that  he  take  them  and  keep  them  in  safe 
^  custody,  so  that  he  have  thdr  bodies  before  his  majesty^a  jus- 
*^  ticea  assigned  by  letters  patent  of  our  said  lord  the  king,  under 
*^  his  seal  of  (jreat  Britatn,  to  inquu*e  of  all  treasons,  murdei%  fo> 
^<  lonies,  and  other  misdeeds,  offences,  and  injuries  wliotaoever 
**  committed  within  the  county  of  Somerset^  and  the  same  pre- 
mises, to  hear  and  determine  according  to  the  laws  and  exm^ 
toms  of  England^  at  the  next  assizes  and  general  aetsioo  of 
<<  oyer  and  terminer  and  gaol  delivery  to  be  holden  tar  Us 
« coun^,    to    answer    our    said    lord    the    king    concerning 
« certain   felonies  whereof  they  are   indicted;    and    also  at 
''the  said  assizes  and  general  session  of  oyer  and  tmniner 
''and   gaol   delivery   so    holden  at   the  Castle  of   Tasmim 
"  aforesaid,  in  and  for  the  said  comty  of  Smnenet,   on  tlie 
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"said  Thursday  the  25th  day  of  Maixhy  in  the  thirtieth  year       1792. 
**  aforesaid)  before  the  same  justices,   and  others  their  fellows 
'^  last  above-mentioned,  the  sherifF  of  the  said  county  of  Somer-^       agamd 
**  set^  by  another  writ  of  our  said  lord  the  king  is  commanded, 
<<  that  (allowing  the  proclamation  made  by  his  Majesty's  late 
**  sheriff  of  the  said  county  of  Somerset  at  his  county  Court  of 
*<  SamerseL  holden  in  and  for  the  said  county  of  Somerset,  on  id  writ  of  pro* 
^^  Wednesday  the  27th  day  of  January  then  last  past,  that  the  ^^ 

^*  said  John  Yandelly  James  Yandelly  and  Joseph  Yandell  should 
*^  render  themselves  to  his  said  Majesty's  said  late  sheriff,  so 
*^  that  he  might  have  their  bodies  before  the  justices  of  our  said 
*^  lord  the  king,  assigned  by  letters  patent  under  his  Majestjfs 
*^  seal  of  Great  Britain  to  inquire  of  all  treasons,  murders^ 
*'  felonies,  and  other  misdeeds,  offences,  and  injuries,  what* 
<(  soever,  committed  within  the  county  of  Somerset,  and  the 
*^  same  premises  to  hear  and  determine,  according  to  the  laws 
^*  and  customs  of  England,  at  the  assizes  and  general  sessions 
**  of  oyer  and  terminer  and  gaol  delivery  holden  for  the  said 
**  county,  on  the  25th  day  of  March  then  instant,  he  cause 
**  the  said  John  Yandell,  James  Yandell,  and  Joseph  Yandell, 
'^  to  be  further  proclaimed  two  several  days,  according  to  the 
^*  form  of  the  statute  in  such  case  made  and  provided ;  one  of 
**  the  said  proclamations  to  be  made  at  the  general  quarter 
**  session  of  the  peace  to  be  holden  for  the  said  county,  and  the 
^*  other  of  the  said  prod3mations  to  be  made  at  or  near  the 
**  roost  usual  door  of  the  parish  church  of  Brompton  Ralph 
*^  aforesaid,  where  they  are  inhabiting,  that  they  render  them' 
**  selves  to  the  said  shaHff,  so  tJiat  he  may  have  their  bodies  &£- 
*^Jore  his  Majesties  justices  at  the  next  assizes  and  general  session 
**  ^  oyer  and  terminer  and  gaol  delivery  to  he  holden  for  his 
*^  county  to  answer  our  said  lord  the  king  concerning  certain 
^*  felonies  whereof  they  are  indicted ;  at  which  said  next  as- 
^*  sizes  and  general  session  of  oyer  and  terminer  and  gaol  de- 
^*  livery,  holden  at  the  city  of  Wells,  in  and  for  the  county  of 
'*  Somerset,  on  Monday  the  9th  day  of  August,  in  the  thir* 
**  tieth  year  of  the  reign  of  our  sovereign  lord  George  the 
*^  Third,  king  of  Great  Britain,  &c.  before  John  Heath,  es- 
^*  quire,  one  of  the  justices  of  our  lord  the  king  of  his  Court  of 
^'  Common  Pleas,  Sir  Nash  Grose,  knight,  one  of  the  justices  of 
^*  our  said  lord  the  king,  assigned  to  hold  pleas  before  the  king 
^*  himself,  and  others  their  fellows,  justices  of  our  said  lord  the 
*^  king,  assigned  by  letters  patent  of  our  said  lord  the  king, 
**  under  his  great  seal  of  Great  Britain,  to  the  said  John 
*^  Heathf  Sir  Na^  Grpse^.mA  others  their  fellows,  juatioea  of 
Vol.  IV,  Mm  ^  our 
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<*  our  said  lord  the  king,  and  to  any  two  or  more  of  diem  di« 
<<  rected.    (This  commission  also  set  forth)  John  Siephensan, 
^^  esquire,  now  sheriff  of  the  said  county  of  Somersetf   doth 
<^  return  the  said  last-mentioned  writ  of  exigent,   directed  to 
<<  the  sheriff  of  the  said  county  thus  indorsed ;  (to  wit)  *  I  do 
<<  hereby  certify  to  the  justices  of  our  lord  the  king  of  oyer 
<<  and  terminer  within-mentioned,  that  this  writ  was  delivered 
<<  to  me  on  the  28th  day  of  March  in  the  thirtieth  year  of  the 
*<  reign  of  our  sovereign  lord  George  the  Third,  king  of  Cfreat 
^  Britain,  &c.  and  that  after  the  receipt  of  the  said  writ,  and 
^*  by  virtue  thereof,  at  my  county  Court  of  Somerset,  holden  at 
**  Ivekhester,  in  and  for  the  coun^  of  Somerset  within-written, 
^<  on  Wednesday  the  2ist  day  of  April,  in  the  thirtieth  year  of 
<'  the  reign  of  our  said  lord  the  king,  the  within-named  John 
^  Yandellj  James  Yanddl,  and  Joseph  Yandett,  were  a  fourth 
<*  time  called,  and  did  not  appear,  nor  did  any  or  dther  of  them 
^*  appear;  and  that  afterwards,  at  my  county  Court  of  Somerset, 
**  holden  at  Ivelchester,  in  and  for  the  said  county  of  Somerset, 
^  on  Wednesday  the  19th  day  of  May,  in  the  thirtieth  year  of 
<<  the  reign  of  our  said  lord  the  king,  the  within-named  John 
<<  YandeU,  James  Yandell,  and  Joseph  Yandell  were  a  fifth  time 
<*  called,  and  did  not  appear,  nor  did  any  or  either  of  them  ap- 
^  pear ;  therefore  by  the  judgment  of  Daniel  Fottet  Scadding, 
gentleman,  and  Peter  Layng,  gentleman,  coroners  of  our  said 
lord  the  king,  of  the  said  county  oiSfmerset,  and  according  to 
^  the  laws  •and  customs  of  England,  the  said  John  Yandell, 
'<  James  Yandell,  and  Joseph  Yandell  are  outlawed,  and  eaidi  of 
<*  them  is  severally  outlawed.    The  answer  of  John  Stephenson, 
^  sheriff  of  the  said  county  of  Somerset.*     <*  And  also  at  the  said 
^  last^mentioned  assizes  and  general  session  of  oyer  and  ter- 
*^  miner  and  gsbl  delivery  holden  as  last  above-said  at  the  city 
^<  of  Wells  aforesaid,  in  and  for  the  said  county  cf  Somerset,  ou 
*^  the  said  Monday  the  said  9th  day  of  August,  in  the  thirtieth 
^^  year  aforesaid,  before  the  said  justices  and  others  their  fei- 
*^  lows,  justices  last  above-mentioned,  the  said  John  Stephen- 
^*  son,  now  sheriff  of  the  said  county  of  Somerset,  doth  return 
**  the  said  last-mentioned  writ  of  proclamation  directed  to  the 
<^  sheriff  of  the   said  county,  thus  indorsed;    (to  wit)  <  I  do 
<<  hereby  certify  to  the  justices  of  our  lord  the  king  of  oyer  and 
''  terminer  within-mentioned,  that  this  writ  was  delivered  to  me 
^  on  the  28th  day  of  March,  in  the  thirtieth  year  of  the  reign  oi 
^*  our  sovereign  lord  Qeorge  the  Third,  king  of  Gnm^  Britain^  md 
^  so  forth;  and  that  after  the  receipt  of  the  said  writ,  and  by 
'^  virtue  thereof,  at  the  general  quarter  session  of  the  peaoe  of 
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^*  our  lord  the  king,  holden  for  the  county  of  Somerset  at  the        1792. 

•*  city  of  Wellsj  in  the  said  county,  on  Wednesday  the  14th  day    — — — 

^^  of  Aprilj  in  the  thirtieth  year  of  the  reign  of  our  said  lord        ogaitut 

**  the  king,  I  caused  the  second  proclamation  to  be  made  in     Yandeli- 

*^  open  Court,  that  the  within-named  John  Yandellj  James  Yan^ 

'^  delif  and  Joseph  Yandell  should  render  themselves  to  me^  so  that 

"/  might  have  their  bodies  before   the  justices  of  our  lord  tlie  ad  time  pro. 

^^king  within  written  at  the  next  assizes  and  general  session  of  "**"'^' 

*^  oyer  and  terminer  and  a  gaol  delivery  to  be  holden  for  the 

**  said  county,  to  answer  our  said  lord  the  king  concerning  cer- 

^*  tain  felonies  whereof  they  are  indicted,  as  by  this  writ  I  am 

'*  commanded ;  and  that  aflerwai'ds,  at  the  ntost  usual  door  of 

<<  the  church  of  the  parish   of  Brompton  Ralph   within-men- 

^  tioned,  on  Sunday  the  18th  day  of  April,  in  the  thirtieth  year 

<'  of  the  reign  of  our  said  lord  the  king,  immediately  after  divine 

*^  service  and  sermon  (one  month  at  least  before  the  within- 

**  named   John  YandeU,   James  Yandelly    and  Joseph   Yandell 

«  were  a  fifth  time  called,  by  virtue  of  a  certain  writ  of  exigent 

**  of  our  said  lord  the  king)  I  caused  the  third  proclamation  to  3^."™J  P'®" 

**  be  made,  that  the  within-named  John  Yandell,  James  Yandell, 

*^  and  Joseph  Yandell  should  render  themselves  to  me,  so  that  I 

**  might  have  their  bodies  before  the  justices  of  our  lord  the  king 

**  within-written  at  the  nest  assizes  and  general  session  of  oyer 

^*  and  terminer  and  gaol  delivery  to  be  holden  for  the  said 

^^  county,  to  answer  our  said  lord  the  king  concerning  certain 

**  felonies  whereof  they  are  indicted,  as  by  this  writ  I  am  com- 

'^  manded ;  and  the  within-named  John   Yandell,  James   Yan- 

^^4^U,  and  Joseph   Yandell  are  not,  nor' are  any  or  either  of 

**  them,  found  in  my  bailiwick.    The  answer  of  John  Stephenson, 

'^  sheriff  for  the  said  county  of  Somerset^  " 

By  the  Court.    Follett. 

Assignment  of  errors. 

And  hereupon  the  said  John  Yandell,  James  Yandell,  Bxid  Assignment  of 
Joseph  Yandell  come  in  their  proper  persons  and  severally  say,  *"°"" 
that  in  the  record  and  process,  and  also  in  the  publication  of 
the  aforesaid  outlawry,  there  is  manifest  error  in  this ;  that  the 
said  John  Yandell,  James  Yandell,  and  Joseph  Yandell  are  al- 
ledged  to  be  a  fifth  time  demanded  and  outlawed  on  the  19th 
day  of  May,  in  the  SOth  year  of  the  reign  of  our  lord  the  now 
king,  when  it  appears  by  the  vmt  of  proclamatio'n,  which  is  al- 
leged to  have  issued  on  Thursday  the  25th  day  of  March,  in  the 
SOth  year  aforesaid,  and  the  proclamations  returned  thereon, 
that  they  the  said  John  Yanddl^  James  YandeU,  and  Joseph 
Yandell  had  a  day  given  to  render  themselves  to  the  sheriff,  so 

Mm  2  that 
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1792,       that  he  might  have  their  bodies  before  the  justices  therein  nam- 
ed, until  die  assizes  and  general  session  of  oyer  and  terminer 


ogaimit        and  gaol  delivery  holden  for  the  county  of  Somerset  next  after 
Yandill.     ^j^^  jg^ij  j^y  ^j.  j^i  j^  ^|j^  jjQ^jj  y^j.  aforesaid,  being  the  9th 

day  of  August  in  the  thirtieth  year  aforesaid ;  therefore  in  that 
Id  error.  there  is  manifest  error.     There  is  also  error  in  this,  that  the 

writ  of  exigent  q)pears  to  have  issued  contrary  to  the  statute  in 
that  case  made  and  provided  against  Joseph  YandeUf  who  is 
only  charged  as  accessary  after  the  fact  to  a  felony  alleged  to 
have  been  committed  by  John  Yandell  and  James  Yandellj  and 
appears  to  be  outlawed  by  the  same  judgment  as  that  whereby 
the  said  principals  are  outlawed ;    whereas  by  the  law  of  the 
land  none  shall  be  outlawed  as  accessaries  until  the  principals  be 
attainted,  but  their  exigent  shall  remain  until  such  principals  be 
attainted  by  outlawry  or  otherwise;  therefore  in  that  there  is 
manifest  error.     There  is  also  error  in  this,  that  the  writ  of 
capias  which  is  alleged  to  have  issued  on  Monday  the  28th  day 
oijuly  in  the  28th  year  of  the  reign  of  our  said  lord  the  king^, 
is  not  returnable  as  the  statute  in  that  case  made  and  provided 
directs ;  nor  does  it  appear  that  there  is  comprised  therein  any 
command  to  the  sheriff  to  cause  to  be  seized  the  chattels  of  the 
said  John   Yandell^  James   Yandell,  and  Joseph  Yandell^  and 
safely  to  keep  them  till  the  day  of  the  said  writ  returned,  as  by 
the  law  of  the   land  is  required;   neither   is   it   alleged  that 
the  said  John    Yandelt,  James   Yandell,   and  Joseph    Yandell 
did  not  appear  before  the  exigent  wasr  awarded,  as  by  the  law 
of  the  land  ought  to  have  been  alleged;  therefore  in  that  there 
is  manifest  error.     There  is  also  error  in  this,  that  it  is  not 
expressly  alleged  that  the  writs  of  proclamation,  or  either  of 
them,  were,  or  was  delivered  to  the  said  sheriff  three  months  be- 
fore the  return  of  the  same,  as  by  law  it  ought  to  have  been  al- 
leged; therefore  in  that  there  is  manifest  error.     There  is  also 
error  in  this,  that  the  said  writs  of  proclamation  do  not  appear 
to  be  issued  or  executed  as  the  statute  in  that  case  made  and  pro- 
vided requires;  therefore  in  that  there  is  manifest  error.     There 
is  also  error  in  this,  that  it  is  not  alleged  in  the  returns  to  the  said 
writs  of  proclamation,  that  the  said  John  Yandell,  James  Yan^ 
dell,  and  Joseph  Yandell  did  not,  after  the  making  of  each  of 
the  said  several  proclamations  required  by  the  said  writs,  ap- 
pear and  render  themselves  to  the  said  sheriff^  as  by  the  law  of 
the  land  it  ought  to  have  been  alleged ;  therefore  in  that  there 
is  manifest  error.  Wherefore  the  said  John  Yandell,  James  Yam'- 
dell,  and  Joseph  Yandell  severally  pray  that  ihe  outlawry  afore- 
said, for  the  errors  aforeaaidy  and  other  the  errors  appearing  in 

the 
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the  record  and  process  aforesaid,  may  be  reversed,  and  held  for  no-       1 792. 

thing;  and  ibat  they  may  severally  be  restored  to  the  common       ; 

law,  and  to  all  which  they  have  lost  by  occasion  of  the  outlawry        againa 
aforesaid;    and  James  Tempter,  esquire,  coroner  and  attorney        a"*****^ 
of  our  present  sovereign  lord  the  king,  in  tlie  Court  of  our  said 
lord  the  king,  before  the  king  himself,  who  for  our  said  lord  the 
king  in  this  behalf  prosecuteth,  being  present  here  in  Court  in 
his  proper  person,  and  having  heard  the  matters  aforesaid  above 
assigned  for  error,  for  our  said  lord  the  king  saith,  that  in  the  ^ 
record  and  process,  and  also  in  the  publication  of  the  aforesaid 
outlawry,  there  is  not  any  error ;  therefore  he  prayeth  tliat  the 
said  Court  of  our  said  lord  the  king  now  here  may  proceed  to^ 
examine  as  well  the  record  and  process,  and  also  the  publica- 
tion of  the  aforesaid  outlawry,  as  the  matters  above  assigned 
and  alleged  for  error,  and  that  the  outlawry  aforesaid  may  in  all 
things  be  affirmed,  &c. 

This  writ  of  error  was  twice  argued ;  the  first  time  in  last  ^ 

Easier  Term  by  Litchfield  for  the  prisoners,  and  Wood  for  the 
prosecutor;  the  second  in  Trinity  Term  last  by  Lens  for  tlic  for- 
mer, and  Perceval  for  the  latter. 

The  Court  took  time  to  consider  of  the  several  objections ;  and 
on  this  day. 

Lord  Kenyon,  Ch.  J.  delivered  the  unanimous  opinion  of 
the  Court,  as  follows:— The  objections  made  to  this  outlawry 
on  the  first  argument  were  divided  and  subdivided  into  sevcnteeu 
in  number  {a) ;  many  of  them  were  so  fully  answered  at  the  bar, 
that  the  counsel  for  the  prisoners  upon  the  second  argument 
rightly  confined  himself  to  the  seven  following  objections,  of 
which  I  shall  take  notice  in  the  order  in  which  they  were  made. 
1st,  That  the  prisoners  have  a  day  given  to  them  upon  the  re- 
cord to  appear  after  the  outlawry  was  pronounced.  2illy,  That 
the  writ  of  exigent  is  contrary  to  the  statute  of  fVestm.  1.  c,  14. 
Sdly,  That  the  second  writ  of  capias  is  bad,  because  it  docs  not 
contain  a  command  to  seize  the  goods  of  the  prisoners,  ^thly, 
That  it  is  not  alleged  that  each  writ  of  proclamation  was  de- 

(«)  Though  the  objections  branched  out  into  teventeen,  many  of  them  were  subdivi-  . 
doni  of  tome  general  ones ;  and  the  only  objections  not  included  in  those  now  answered  by 
the  Court  were  three :  ist,  That  it  was  not  alleged  that  *'  the  indictees  did  not  come  in  ** 
before  the  exiiemt  awarded.  15  £d,  3.  ti,  5.  e,  14.  ad,  That  it  did  not  appear  that  th^  ra* 
fUt  and  euigtMi  were  under  seal,  but  only  signed  by  the  justices  of  oyer  and  terminer.  Sec. 
%  HaU*%  P.  C.  199.  3d,  That  the  txigemt  was  returnable  before  the  justices  of  our  lord 
the  king  assigned  by  letten  patent  under  his  seal  of  Great  Britain,  not  saying  great  aesL 
In  answer  to  the  last,  %  lost.  $$$%  wu  cited;  where  it  is  said  "  tigUium  regh^  generally 
spoken,  is  the  *«  great  aeaL** 

livered 
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17d2.       livered  to  the  sherifis  thiree  months  before  the  fetmrn  of  it. 
5th\yj  That  the  writs  of  proclamation  were  neither  isBoed  noi* 


Yandill. 


agmmtt  Bxecuted  according  to  the  statute.  6thly,  That  it  is  not  al- 
leged after  e^ch  proclamation  that  the  prrsoners  did  not  appear 
and  render  themselves;  and  7thly,  That  the  names  of  the  co- 
roners, by  whom  the  outlawry  was  pronounced,  are  not  tab- 
scribed  to  this  record. 

As  to  the  Ist  objection  (a),  If  it  were  well  founded  in  fiict^ 
we  think  it  would  have  been  &tal,  according  to  the  judgmeDt  of 
this  Court  in  the  case  of  Tke  King  against  Barringtafu    B«t 
the  two  cases  are  not  alike;  and  it  will  be  sufficient  to  state  the 
record  only,  to  shew  the  material  distinction  between  them, 
and  to  prove  it  to  be  as  clear  that  these  prisoners  had  not  a  day 
given  to  them  to  appear  aAer  the  outlawry,  as  it  was  that  JSor- 
rington  had  such  a  day  given  to  him.     In  Barrington*s  case  the 
prisoner  was  outlawed  on  the  21st  Februarys  and  the  writ  of 
proclamation  required  the  sheriff  to  proclaim  him,  so  that  he 
should  be  before  the  justices  of  the  peace  at  the  general  sessions 
of  the  peace  to  be  holden  for  the  county  aforesaid  next  after  the 
first  day  of  February  ne^t  ensuing ;  and  the  return  by  the  sh^ 
rilBfs  to  that  writ  was  that  He  had.  proclaimed  the  said  George 
BarrtnglOTij  that  he  should  be  before  his  Majesty's  ^justices  of 
the  general  sessions  of  the  peace  last  within-mentioned.     The 
next  sessions  of  the  peace  were  holden  on  the  25th  February  f  so 
that  by  the  terms  of  the  writ,  and  by  the  proclamation  too,  the 
prisoner  had  a  day  given  him  to  appear  till  the  25th  February  j 

(a)  In  this  cue  it  was  arfued,  that  the  objection  in  Bmrrw^[Um*%  taae,  ante*  3  yoL  449. 
was  of  a  twofold  nature,  ist,  That  be  was  required  by  the  writ  of  prodamation  id  be 
before  the  justices,  tcc.\  and  odly,  That  he  was  required  to  render  himself  on  a  djj  sub- 
sequent to  that  on  which  he  was  outlawed.  That  though  the  first  of  those  did  not  hold 
in  this  case,  the  btter  did.  That  the  time  was  the  material  point  to  be  attended  Cxk  That 
the  prisoners  would  have  answered  the  eiigency  of  the  writ  of  proclamauoo,  and  the  p>o« 
clamations  made  thereoD»  by  appearing  at  the  assizes  on  the  9th  Aaigua,  which  was  aub- 
sequent  to  the  time  when  the  judgment  of  outlawry  was  pronounced,  according  to  the  kgal 
as  wen  as  general  acceptation  of  the  words  <*  to  render  diemselires  to  the  sheriflT,  so  that  he 
<*  might  have  their  bodies  at  the  next  assises  to  be  held  en  the  9th  of  Awgmsi,'^  That  in 
the  common  case  of  a  capiat  or  latitat,  where  a  sheriiFis  commanded  to  take  a  defendant,  so 
that  he  have  his  body  at  the  return  of  the  writ,  the  sheriff  complies  with  the  requisitions  of 
the  writ  by  having  the  defendant  on  the  day  of  the  return.  That  the  terms  of  these  procla- 
mations, which  were  required  in  aid  af  the  exigent,  and  for  the  purpose  of  greater  notoriety, 
were  calculated  to  mislead  the  prisoners:  and  that  the  sheriff  should  either  have  proclaimed 
the  prisoners  to  surrender  themselves  generally,  leaving  it  to  them  to  inquur  when  the  fifth 
county  Coart  would  be  held,  or  he  should  have  specified  in  his  proclamations  the  day  whea 
.  that  Court  would  be  held^  requiring  them  to  surrender  before  they  were  a  fifth  tine  cs- 
actedy  as  was  done  in  IL  v.  BrnwUt  30  (^  3. 

and 
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ftnd  if  he  had  appeared  on  that  dayi  he  would  have  complied       1792. 
with  the  requisition  of  the  writ,    and  have  saved  his  de&ult ;  ' 

but  he  was  outlawed  before  that  day  came,  viz.  on  the  21st  against 
February;  and  upon  that  ground  the  Court  held  the  outlawry 
bad.  In  the  present  case  the  writs  of  proclamation  were  issued 
by  the  Courts  of  oyer  and  terminer  requiring  proclamations  to 
be  made  that  the  prisoners  render  themselves  to  the  sheriff^  so 
that  he  might  have  their  bodies  before  the  justices,  &c.  at  the 
next  sessions  of  oyer  and  terminer  to  be  holden  for  the  said 
county :  and  the  prisoners  were  proclaimed  at  the  proper  times 
and  places  before  the  return  of  those  writs  to  surrender  themselves 
to  the  sheriff^,  Under  these  writs  it  was  the  duty  of  the  prisoners 
to  render  themselves  to  the  sheriff  before  the  5th  county  Court; 
or  in  default  of  doing  so,  they  stood  liable  to  the  outlawry.  It  is 
impossible  to  allow  this  objection,  without  saying  in  broad  terms 
that  an  outlawry  (which  is  a  l^al  process,  sanctioned  by  all  the 
authorities  in  the  law  both  ancient  and  modem,  and  interwoven 
in  the  constitution  itself)  never  can  legally  exist  in  this  country. 
By  law,  the  outlawry  must  be  completed  before  the  return  of  the 
writ  oi  exigent.  That  writ  requires  the  sheriff  to  call  the  party 
from  county  Court  to  county  Court  till  he  is  outlawed :  and  if 
the  sheriff  neither  bring  in  the  party  on  a  caption  or  render  be- 
fore the  outlawry,  or  return  a  complete  outlawry  at  the  time 
that  the  writ  of  exigent  is  returnable,  he  has  not  complied  with 
the  writ,  or  done  his  duty.  In  this  case^  therefore,  no  day  was 
given  to  the  prisoners  to  surrender  themselves  to  the  Justices  on 
the  return  of  the  exigent  and  proclamation,  but  they  were  re* 
quired  to  surrasder  themselves  to  the  sheriff^;  which  is  the  accii-* 
rate  and  correct  mode  of  proceeding. 

The  2d  objection  is,  that  the  writ  of  exigent  is  contrary  to  the 
statute  of  IVestm.  1.  c.  H.  The  statute  of  3  EiL  i.e.  14.  enacts. 
That  no  accessory  be  outlawed  until  he  that  is  appealed  of  the 
deed  be  attainted  {a);  but  that  statute  relates  solely  to  the  case  of 
the  accessory,  and  in  nowise  applies  to  proceeding  against  the 
principal.  The  statute  mentions  the  case  of  an  appeal  only; 
but  it  has  been  determined  that  it  extends  to  indictments  as  well 
as  to  a{^eals.  And  in  Bro.  tit  Exigent^  pi.  44.  it  is  said,  that 
if  it  appear  in  the  writ  of  appeal  that  one  is  principal  and  others 
accessories  in  an  appeal  against  three,  there  the  exigent  shall  not 

issue 

(a)  It  proGccdf  to  enact,  that  "  their  exigent  shall  remtia  undl  aoch  as  be  appealed  of 
*  the  deed  ht  attunted  by  oudawtj,  cr  mhenvbe.'*  Thia,  kfrttcoBtendedi'iiw  tqdivdcnt 
to  saying  that  the  ciigeot  should  not  issue.    That  it  was  therefore  foid  not  only  afr  to  tte 

accessory, 
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issue  against  the  accessories,  until  the  prindpal  be  outlawed. 
But  if  it  do  not  appear  by  the  writ  (a),  then  it  is  not  error, 
though  the  exigent  issue  against  all  together.  This  authori^ 
relates  to  the  case  of  the  accessory  only,  and  by  no  meaoB  proves 
that,  if  the  process  be  erroneous  as  to  the  accessory,  it  shall  be 
so  in  respect  of  the  principal  also.  Another  case  quoted  Id  be- 
half of  the  prisoners  was,  1  Bulstr.  74;  where,  in  ian  appeal  against 
several,  some  as  principals,  and  one  as  accessory,  the  accessory 
pleaded  that  there  was  no  such  person  in  rerum  naturd  as  one  <if 
the  principals ;  and  that  was  hplden  to  be  a  good  plea.  This 
case  proves  only,  that  in  an  appeal  an  accessory  may  plead  tbe 
misnomer  of  the  principal ;  and  if  by  any  means  an  end  be  pot 
to  the  indictment  or  appeal  against  the  principal,  most  un- 
questionably it  must  fail  as  against  the  accessories  also.  In  this 
point  there  seems  to  be  a  distinction  between  an  appeal  and  an 
indictment;  for  2  H.  H.  P.  Cf  201.  says,  If  an  appeal  be 
brought  against  a  man  as  accessory  to  two^  he  must  be  proved 
accessory  to  both :  but  if  he  be  indicted  as  accessory  to  two, 
he  may  be  convicted  on  evidence  which  proves  him  as  acoes* 
sory  to  one  only.  And  in  2  H.  H.  P.  C.  177.  it  is  expressly 
laid  down  that,  if  several  persons  be  indicted  for  one  oflencs^ 
misnomer  or  want  of  addition  of  one,  quashes  the  indictment 

accessory,  but  as  to  the  principak  also,  it  being  an  entire  writ.    That  there  was  a  diadiic* 
tion  in  civil  actions  between  those  causes  for  which  a  writ  abated  as  to  one  defendant,  and 
those  which  made  it  void  as  to  all;  that  if  there  were  any  extrinsic  fact,  as  a  misnomer  or  a 
wrong  addidon,  or  if  any  thing  happened  pending  the  writ,  as  the  death  of  ane  partf,  to 
abate  the  writ  as  against  one  defendant!  it  would  still  be  good  as  against  tbe  rc|t;  but  ii 
writ  were  bad  upon  the  face  of  it,  or  if  issued  wl^en  in  law  it  ought  not,  as  in  the  u 
of  one   defendant  being  dead  before  the  writ   wjs  purchased*,  it  b  void  as  to  aU  die 
defendants.     8  Rep.  159.  b.;    27  Hen,  S.  fo.  26.  b.  pi.  9.  21  Ht*.  7.  fo.  34.  pi.  39.;  ft  7 
Hem.  4.  fb.  17.  pi.  4;   and  that  the  same  objection  also  applied  to  the  judgineot  which  wis 
given  upon  this  writ ;  for  no  judgment  can  be  given  on  a  bad  writ.    I.  /{•/•  Re^  a.  X  MtL 
jUr,  lys*  pi- 1*    Trespass  against  three;  one  died  pending  the  writ,  and  ju^ment  against 
all  three  ;    the  whole  judgment  was  reversed  on  a  writ  of  error.     Scmdawnre  y.  Strtmeu^ 
z  Jt«/.  Abr,  77S-  pl*  ^*    So  in  case  of  infkncy;  i  Xv^  Jbr,  776.  pi.  9.    So  in  the  case  of 
tbe  coverture  of  one  defendant.     IL  pL  xo.     The  counsel  for  the  proaccotor,  alker 
admitting  the  objectioo  as  to  the  accessoryf ,  answered  (in  addition  to  what  is  said  by  the 
Court  in  their  answer  to  this  objection)  that  the  cases  of  civil  actions  did  not  apply  to  tbe 
present,  because  the  process,  as  well  as  the  crime,  is  fn  its  nature  several ;  %  Hale^  P.  C 
177;  that  therefore  the  exigent  might  be  good  as  against  the  principals,  thoogh  it  was 
had  as  against  the  accessory;  and  that  the  judgment  of  outlawry  upon  this  xccofd  was  aho 
•everal,  **  they  are  and  each  of  them  is  severally  ouUawed,'*  &c 

(a)  The  original  writ  of  appeal;   see  44  Ass.  p.  z6.    See  also  45  Ass-pL^.  nd 
3  Inst.  233. 

*  Sed  vid.  Plowd.  98.  maig. 

t  Tbe  outlawry  was  accohBn|^y  levened  as  to  /m^  TsmbBi  and  be  wis  iflciitdi 


only 


Yandsli. 
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only  against  him;  ^and  the  others  shall  be  put  to  answer;   for       1792. 
they  are  in  law  as  several  indictments;  and  so  in  trespass.     If  ^ 

the  indictment  be  considered  as  several  against  each  defendant,  agaUti 
which  we  think  it  must  be,  this  objection,  though  it  is  material 
and  has  already  been  allowed  in  the  case  of  the  accessory,  can- 
not avail  the  principals ;  and  so  it  is  laid  down  by  Seijt.  Haw^ 
kins  in  b.  2.  c,  21.  s.  ISO.  who  says,  ^<  That  it  seems  to  be  agreed 
*'  that  wherever  some  of  the  defendants  are  expressly  charged  as 
^*  principals,  and  others  as  accessories,  before  the  award  of  the 
^*  exigent,  the  outlawry  of  those  charged  as  accessories  canftot  be 
*^  bui  reversible"  I  lay  out  of  the  case  all  the  authorities  quoted 
relative  to  civil  actions,  because  they  proceed  on  a  yery  different 
ground.  There  the  judgment  given  for  damages  is  entire;  and 
if  it  cannot  be  supported  against  all,  it  must  be  reversed  in  totOi 
because  the  Court  cannot  sever  the  damages,  and  say  that  each 
defendant  shall  be  severally  liable  for  his  proportion  of  them ; 
but  even  in  those  cases,  if  different  parts  of  a  judgment  can  be 
severed,  the  Court  will  reverse  it  in  part,  and  affirm  it  for  tlie 
residue;  as  appears  by  the  case  quoted  from  2  RoU  Rep.  136. 
and  many  more  modern  determinations  (a). 

The  third  objection  is,  that  the  2d  writ  o( capias  is  bad,  because 
it  does  not  contain  a  command  to  the  sheriff  to  seize  the  goods  of 
the  prisoners,  which  it  was  argued  was  required  by  the  statute,  for 
the  purpose  of  giving  the  party  notice.  This  objection  is  found- 
ed on  the  Stat.  25  Ed.  S.  St.  5.  c  14.  which  enacts,  <<  That  after 
*^  any  man  is  indicted  of  felony  before  the  justices  in  their  sessions 
**  to  hear  and  determine,  it  shall  be  commanded  to  the  sheriff  to 
^*  attach  his  body  by  writ,  or  by  precept,  which  is  called  a  capias: 
^*  and  if  the  sheriff  return  that  the  body  is  not  found,  another 
^*  capias  shall  be  incontinently  made  returnable  at  three  weeks 
^*  after ;  and  in  the  same  writ  it  shall  be  comprized  that  the  sheriff 
^'  shall  cause  to  be  seized  his  chattels,  and  safely  to  keep  them  till 
*^  the  day  of  the  writ  returned ;  and  if^he  sheriff  return  that  the 
^'  body  is  not  bound,  and  the  indictee  cometh  not,  the  exigent 
^  shall  be  awarded,  and  the  chattels  shall  be  forfeit,  as  the  law  of 
^'  the  crown  ordaineth:  but  if  he  come  and  yield  himself,  or  be 
^*  taken  by  the  sheriff  before  the  return  of  the  second  capias^  then 
^  the  goods  and  chattels  shall  be  saved."  If  this  statute  were  ever 
intended  to  apply  to  a  Court  of  assizes,  and  oyer  and  terminer, 
to  be  sure  the  language  of  it  is  very  incorrect :  for  when  an 
act  mentions  justices  in  their  sessions,   the  natural,  and  most 

• 

(«)  Vide  5  Rep.  58.  %1A.IUym.iiZ4.  x^r.iSSt  a^.8o8.  and  4  ^^irrr.  aoa». 

obvious 
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» 

1793.  obvious  meaning  of  those  words  is  the  justices  of  die  peace  m 
— "**    their  general  or  quarter  sessions;  but  the  provision  made  by  it 

agaimtt  IS  totally  incompatible  with  a  Court  of  assizes,  and  oyer  and  ter- 
Tamdkll.  Q^ner;  for  there  never  was  a  period  in  the  annals  of  this  coon- 
try  when  that  Ck>urt  sat  from  three  weeks  to  three  wecJcs.  Lotd 
Ch.  J*  Hale,  in  2  PL  Cr.  195.  considers  the  statute  as  ina{^licable 
to  this  Court  or  to  any  Court  where  the  justices  sit  by  commission; 
for  (says  he)  the  second  capias  is  to  be  returnable  at  three  weeks 
after^  which  may  be  out  of  term,  or  after  the  sessiona  of  the 
justices  are  ended.  We  concur  in  this  opinion ;  and  we  think 
it  is  strongly  ibrtified  by  the  stat  of  8  H.  6.  c.  10.  and  the  oon- 
strucdon  which  Lord  Ch.  J.  liaie  has  put  upon  it.  That  act  con- 
sists of  two  parts:  1st,  That  a  second  capias  shall  issue  iriieie 
the  party  is  in  a  foreign  country ;  2dly,  If  the  party  be  convers- 
ant in  the  coun^  where  he  was  indicted  at  die  dme  of  the  fe> 
lony,  the  process  shall  be  as  hath  been  used  before  this  times  which 
words  Lord  Ch.  J.  Hale  renders  thus :  The  process  shall  be  asii 
was  at  cammomUfm.  In  the  same  page  Lord  Ch.  J.  Hales  states  it, 
as  clear  and  unquestionable^  that  at  that  day  the  process  m  case 
of  an  indictment  of  any  felony  was  only  one  capiasj  and  then  an 
exigent.  If  so,  undoubtedly  the  stat.  of  ^SSiL  S.  whidi  requires 
twocttptoices  could  not  extend  to  all  Courts  of  oyer  and  terminer; 
and  if  it  do  not,  it  must  necessarily  be  confined  to  die  aessions  of 
die  justices  of  the  peace.  Hawkins  makes  a  distinction  as  to  the 
process  upon  indictments  and  appeals  for  ofiences  which  are  or  are 
not  capital :  but  I  shall  not  pursue  that  inquiry  fiirtheT)  because 
we  do  not  feel  ourselves  called  upon  to  say  in  this  case  whether 
two  capiases  were  necessaiy,  or  whether  one  only  was  sufficient 
Lord  Ch.  J.  Hale  makes  a  fuare  as  to  the  usage  on  the  staat.  rf 
S5  EcL  S.  If  that  usage  has  been  consistent  with  what  we  con- 
aider  as  the  true  and  plain  construction  of  the  words  of  the  sta- 
tnle^  it  will  gready  fortify  that  opinion :  i^  on  the  coBtrary^  die 
usage  has  been  the  odier  way,  it  will  be  incumbent  on  the  Court, 
notwithstanding  what  is  said  by  Hale,  to  see  if  the  statute  can  be 
made  consistent  with  it.  All  the  precedents  which  we  have 
be^i  able  to  find  on  this  subject,  are  one  way.  In  the  Xing  v. 
MorUjfy  Trem.  Ent.  280;  in  the  Kif^  v.  Cranstmm,  and  in  the 
King  V.  Barringtonj  there  was  a  second  capias;  and  in  neidier  of 
them  is  tb^^  any  command  to  seisse  the  goods.  The  King  v. 
Mofiey  was  a  case  of  some  authority  beyond  the  mere  precedent; 
for  it  appears  in  the  8  Keb.  125.  that  a  writ  of  error  was  brou^; 
and  though  objections  were  taken  to  the  indictment,  yet  none 
were  made  against  die  process.    The  words  of  die  statute  diem- 
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selvei!^  the  precedents^  and  the  authorities  upon  it,  all  ooncar       1793. 
that  there  is  no  weight  in  this  objection. 


The  4th  objection  is,  that  it  is  not  alleged  that  tbe  writ  of       ^gMimt 


proclamation  was  delivered  to  the  sheriff  three  months  before 
the  retui-n  of  it.  This  objection  was  over-ruled  by  the  Court 
upon  the  argument ;  and  it  is  not  warranted  in  point  of  fiict ; 
for  it  appears  upon  the  record  that  the  writ  wiis  delivered  to  die 
sheriff  on  the  28th  of  December^  and  was  not  returnable  until 
^he  25th  March^  which  allowed  ah  interval  of  more  than  three 
lunar  months,  and  is  all  that  is  required.  It  can  only  appear 
by  the  return  of  the  sheriff  when  the  writ  was  delivered  to  him. 

The  5th  objection  is,  that  the  writs  of  proclamation  were  nei« 
ther  issued  nor  executed  according  to  the  statute.  The  writ  of 
proclamation  requires  <<one  proclamation  to'be  made  in  opea 
*^  Court  in  the  said  sheriff^s  county;  another  at  the  general 
^  quarter  sessions  of  the  peace  to  be  holden  for  the  said  sheriff's 
^  county;  and  another  at  or  near  the  most  usual  door  of  the 
^  parish,  church  of  Brampton  Ralph  aforesaid,  where  they  are 
<*  inhabiting/'  The  return  of  the  sheriff  to  that  writ  is  as  fot 
lows :  That  ^<  at  my  county  Court  of  Somerset^  holden  at  Ivelche^' 
**  ter  in  and  for  the  county  of  Somerset  within-written,  on  Wedr- 
**  nesday  27th  January^  SOth  Geo.  8.  I  caused  the  first  proda- 
<^  mation  to  be  made  in  open  Court  in  the  said  county,"  &c. 
And  afterwards,  to  the  second  writ  of  proclamation,  the  sheriff 
returned,  That  *^  at  the  general  quarter  sessions  of  the  peace  of 
**  our  lord  the  king,  holden  for  the  county  of  Somerset  at  the 
**  city  of  Wells  in  the  said  county,  on  Wednesday  the  I4th 
^'  AprUj  SOth  Geo,  8.  I  caused  the  second  proclamation  to  be 
^*  made  in  open  Court,  &c. :  and  that  afterwards,  at  the  most 
^  usual  door  of  the  church  of  the  parish  of  Brompton  Maiph 
^  within  mentioned,  upon  Sunday  the  1 8th  Aprils  dOth  Geo.  3. 
«  immediately  after  divine  aervice  and  -ermon,  one  month 
^  at  least  before  the  within-^named  prisoners  (mentioning 
^  them  by  name)  were  a  fifth  time  called  (by  virtue  of  a  se- 
^  sond  writ  of  exigent  of  our  said  lord  the  king)  I  caused  the 
^  third  proclamation  to  be  made,"  &c.  The  e]q>ressions  in 
the  writ  which  have  been  objected  to,  are,  1st,  That  it  re* 
quires  one  proclamation  to  be  made  in  open  Court  {a)  in  the 

sheriffs 

(«)  In  support  of  this  objection  it  was  nid»  that  the  "  aptn  Court  in  the  sheriff*t  county** 
did  not  necessaiily  mean  the  fotimty  Court,  hut  might  be  understood  to  mean  any  public 
Court  of  justice  held  within  the  county.  That  it  was  not  even  described  u  bu  (the  sheriff's) 
open  Court;  but  that,  if  it  had  been,  that  might  have  referred  to  his  tor»  u  well  as  his 
county  Court*.  And  that  if  the  writ  of  proclamation  iuelf  were  bad,  the  defect  could  not 
*  Vide  6  HtM.  7,  isi  JS.fLji  ft  zx  if#a.  7,  zapUaj.  be 
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1792.       sheriff*" s  county:  and  the  statute  31  I^iz.  e.  S«  requires  it  to  be 
.- made  in  the  open  county  Court.    2dly,  That  it  requires  another 

amaimti  proclamation  to  be  made  cU  the  general  qttarter  sessions  of  the 
Yamdill.  pgace  to  be^holden  for  the  said  sheriff* s  county  g  and  the  words  of 
the  statute  are,  That  one  other  of  the  said  proclanuUians  shall  be 
made  at  the  general  quarter  sessiotis  of  the  peace  in  those  parts 
where  the  party  defendant  at  the  time  of  the  exigent  etwarded 
shall  be  dwelling.  Sdly,  That  it  does  not  appear  that  the  pri- 
soners were  dwelling  in  the  town  or  place,  at  the  church-door 
of  which  the  third  proclamation  was  made.  These  objections 
are  very  nice  and  critical ;  and  the  answers  to  them  lie  within  a 
very  narrow  compass.  1st,  The  open  Court  in  the  sherifTs 
county  is  the  open  county  Court ;  the  sheriff  has  no  Court  but 
the  county  Court:  and  the  case  cited  ftosa  1  Vent.  108.  makes 
against  the  objection  rather  than  for  it ;  for  the  return  of  the 
proclamation  was  **  ad  comitat.  meum  tent,  apud  (such  a  place) 
in  com.  pradict./"  and  no  objection  was  made  to  the  words 
*<  ad  comitat.  meum :"  but  the  outlawry  was  reversed  for  want 
of  the  words  ^^pro  comitatu/*  which  objection  does  not  hold  in 
the  present  case.  It  was  admitted  at  the  bar  on  the  second  ai^ 
gument,  that  this  writ  was  agreeable  to  the  precedents ;  and  I 
will  mention  some  whidi  tend  to  shew,  that  if  the  writ  had  been 
more  general  than  it  is,  yet  it  would  have  been  good.  In  the 
King  y.  Morley  the  writ  of  exigent  was  to  demand  him  from 
county  to  county:  and  the  return  was  "  at  our  county  of  the  same 
*<  city."  In  Lilly's  Ent.  460,  the  writ  of  proclamation  is  to  be 
proclaimed  on  three  several  days  according  to  the  statute^ 
whereof  let  one  proclamation  be  at  or  near  the  most  usual  door 
of  the  church  of  the  parish  of  ^.,  where  the  said  defendant  is 
dwelling,  &c.  without  mentioning  any  place  where  the  other  two 
should  be.  In  Thes.  Brev.  1 7S.  the  exigent  is  to  demand  him 
firom  county  to  county  \  and  there  are  two  precedents  of  writs  of 
proclamation  the  sxmie  as  that  in  Lilly's  Entries.  So  in  G^s 
Entries^  384.  Dolt.  Sher.  and  Mast.  Entr,  all  the  precedents  are 

be  supplied  by  a  good  return  to  it.  The  prosecutor's  counsel  answered  this  by  obscrrias, 
that  some  of  the  old  entries  were  more  general  than  this  writ,  retpiiring  the  sheriff  to  pro- 
ckim  the  party  three  sereral  times,  9€C9rdu»g  /«  tbt/orm  9fth€  ttaimitj  that  othcia  west  si 
tomiiaiumi  and  that  in  CramstotiM*s  case  the  writ  was  like  thr  present*  **  in  open  Cowt  in 
**  the  sfaeriflTs  county."  To  this  it  was  replied,  that  **c0mitat»iM  **'  signiSed  either  "comityt* 
or  **  county  Court,**  according  to  the  manner  in  which  it  was  applied;  and  that  Crmmam»% 
case  could  not  be  relied  on  as  any  authority,  it  never  baring  been  aigucd. 
*  Vide  Stat.  13  Ei.  l.  if.  I.  e,  %,  s.  i.  «<  ad  eamitatwm  vH  ad  oGsm  emrimm,^ 
t  Vide  21  Htm.  7.  fb.  34- pl-  36.  where  the  word  **  cottotid*'  is  used  to  cxpresi  «  cmmty 
•Courts." 

"  ad 
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"  ad  com."     In  Dalt.  Sher.  229.  there  are  three  precedents  of       1 792. 
the  returns  of  the  election  of  members  of  parliament:  and  in    '  ^ 

p.  230.  one  of  the  election  of  a  coroner ;  all  of  which  are  in  ^aiiut 
pleno  comitatu  meo.  And  in  Cranstoun*s  case  the  writ  was  exactly  andhu 
in  the  same  words  as  the  present.  As  to  the  second  objection) 
the  words  ^*  those  parts  where  the  party  defendant  shall  ^ye 
**  dwelling/'  can  mean  nothing  but  county,  riding,  or  division; 
and  no  other  construction  was  attempted  to  be  put  upon  them 
at  the  bar.  The  third  objection  is  not  applicable  to  the  writ; 
because  that  expressly  states  that  the  prisoners  are  inhabiting  in 
the  parish  of  Brompton  Ralph :  but  the  return  only  states  that 
the  sheriff  proclaimed  them  at  the  church-door  of  the  parish  of 
Brompton  Ralphs  without  adding  the  words  where  they  are  in* 
habiting.  But  we  arc  of  opinion  that  this  return  is  sufficient ; 
for  the  sheriff  has  done  every  thing  which  he  was  required  by 
the  writ  to  do,  and  has  made  a  full  return  of  that.  If  it  appear 
oh  the  record  that  the  prisoners  were  inhabiting  in  the  parish, 
that  is  sufficient ;  and  here  it  is  expressly  so  alleged  in  the  writ. 
It  was  observed  on  the  first  argument,  that  the  indictment  does 
not  describe  the  prisoners  as  being  then  of  that  parish,  but 
only  as  late  of  that  parish.  After  the  express  averment  in  the 
writ  which  I  have  mentioned,  the  case  is  not  open  to  that  ob- 
jection ;  but  if  the  case  were  otherwise,  there  is  no  foundation 
for  it.  The  constant  form  of  indictments  is  to  describe  the 
prisoner  late  of  such  a  place;  and  both  Hawkins  and  Hale  sslj 
the  writ  of  proclamation  shall  go  according  to  the  place  of  which 
he  is  so  described. 

The  sixth  objection  is,  that  the  sheriff  has  not-  added  to  his 
return  to  each  proclamation  that  the  prisoners  did  not  appear. 
It  is  not  necessary  that  he  should  do  so.  The  passage  cited 
from  2  Hale's  P.  C  204.  speaks  of  the  exigent  only ;  and  in 
the  return  to  that  writ  it  is  necessary  to  state  that  they  did  not 
appear.  The  exigent  is  the  writ  which  commands  the  sheriff 
to  take  the  prisoners;  and  the  proclamation  is  merely  a  public 
notice  of  what  is  doing  in  another  place.  The  precedents  are 
against  this  objection  also ;  and  there  is  no  authority  in  support 
of  it.  In  truth,  these  last  four  objections  were  rather  hinted  at 
than  relied  upon  in  the  second  argument :  and  that  is  iu  much 
as  they  Reserved. 

The  last  objection  is,  that  the  names  of  tlie  coroners  by  whom 
the  outlawry  was  pronounced,  arc  not  subscribed  to  this  record ; 
and  2  Hal€*s  P.  C.  204.  and  2  Rol.  Abr.  802.  were  quoted  upon 
this  point;  where  it  it  said  to  have  been  ddtermined  that  the 

names 
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1792.       names  of  the  coroners  must  be  subscribed  to  the  judgmoil  of 
outlawry;  or,  in  the  words  of  RoUe,  be  put  upon  th^  record i  or 
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^aiiut       else  it  is  error. .  By  law  it  is  necessary  that  it  should  i^pear  hj 
whom  the  outlawry  was  pronounced,  and  that  they  had  autho- 
rity to  pronounce  that  judgment,  with  the  exception  perhaps 
of  an  outlawry  in  the  city  of  London ;  in  which  case  it  wm 
determined  in  The  King  y.  Garrard^  Cro.  Jac.  531.  that  an 
outlawry  returned  in  the  general  words,  ^  ideo  udagatus  eU^ 
was  good ;  the  Court  taking  notice  that  there  was  not  any  co- 
roner, but  the  mayor  for  the  time  being  was  perpetual  coroner; 
and  that  the  course  was  not  to  return  there  ^*  per  judicium  eth 
*<  ronaiorum^**  but  generally  <<  ideo  utlagatus  esL"     From  that 
case  it  is  manifest  that  the  law  requires  no  more  than  what  I 
have  already  stated,  namely,  that  the  names  of  the  persons  by 
whom  the  outlawry  was  pronounced,  and  that  they  had  autho- 
Titj  so  to  do,  or  in  other  words  that  they  were  coroners,  should 
appear  upon  the  record.     But  the  point  does  not  rest  merely 
on  inference  from  that  case;  for  there  are  two  other  cases  in 
the  same  book,  which  shew  clearly  what  is  required.     The  first 
is  Sir  Edmund  Button  v.  Awdley^   Cro.  Jac.  521.  where  the 
outlawry  was  reversed,  because  it  was  not  said  to  be  per  Jadi' 
cium  coronatorumi  the  other  is  Patridl^u  case,  Cro.  Jac.  5S8* 
where  it  was  stated  that  the  defendant  was  outlawed  per  judi" 
cium  coronatorumi  but  the  record  did  not  shew  the  name  of  any 
of  the  coroners ;  and  for  that  cause  it  was  reversed.     It  never 
was  contended  that  the  coroners  must  sign  the  judgment  with 
their  own  hands.     In  ancient  times  it  was  hardly  possible;  and 
there  is  no  case  in  the  law  in  which  it  is  essential  that  the 
judge  of  a  Court  should  sign  the  judgment  with  his  own  hand. 
Besides,  if  that  had  been  necessary,  it  could  not  have  been 
done  on  this  record,  which  is  not  the  record  of  the  coroner^ 
but  of  the  Court  of  oyer  and  terminer,  made  up  firom  the  retnms 
of  the  sheriflP,  stating  what  had  in  &ct  been  done  under  the 
mandates  of  the  Court.     The  record  in  the  present  case  states 
that  "  by  the  judgment  of  Daniel  Follett  Scadding^  gentleman, 
and  Peter  Layng^  gentleman,  coroners  of  our  said  lord  the 
king,  of  the  said  county  of  Somerset,  and  according  to  the 
<<  laws  and  customs  of  England^  the  prisoners  are  and  each  of 
<^  them  severally  is  outlawed."    Therefore  it  does  appear  oti  the 
record  by  whom  the  outlawry  was  pronounced;  and  that  they 
were  the  coroners,  and  consequoitly  had  authority  to  pronounce 
that  judgment.     For  these  reasons  we  are  all  of  opinion  that 
judgment  must  paM  cm  the  prisoner  at  the  bar. 

In 
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In  the  course  of  this  inquiry  another  question  arose:  Whether 
the  prisoners  were  entitled  to  their  clergy  ?  and  that  depends 
on  the  true  construction  of  the  statute  14  Geo.  2,  c.  6.  5.  K 
which  takes  away  clergy  from  those  who  are  convicted  of  sheep- 
stealing.  As  that  is  a  general  question,  we  took  the  opinion  of 
all  the  judges  of  England^  who  took  time  to  consider  it  tho- 
roughly; and  I  am  authorized  to  deliver  it  as  their  unanimous 
opinion,  that  "  outlawry"  is  a  "  conviction  (a)"  within  the 
meaning  of  that  act  of  parliament* 

.  AsHHURST,  J.  then  pronounced  sentence  of  death  on  the 
prisoner  James  Yandell;  John  Yandell  having  died  since  this 
oase  was  argued  the  second  time. 

(a)  Vide  ttat.  26  Hen,  8.  c,  13.  /.  5  ;  X  Ed,  6.  c,  12. 1.  lO. ;  2  &  3  ^iL  6.  f.  33 ;  5  &  6 
Ed,  6.C.  1 1.  J.  9;  39  El.  c,  15.  t,r\  1  Jac,  I.  f.  8 ;  $  &  4  H^,  8c  M,  c.  ^,  t,  2i  Co.  Lit* 
39^-  ^•;  391*  «;  PvuflUrt  Case,  II  Rep,  29;  Dr.  Fotter\  Case,  ii  Rep,  56  *.;i  J?a/. 
jr^.  89 ;  2  Hawk,  c,  33.  *.  62;  %  Hale  P.  C.  205.  345.  350.  352.  3^ ;  Cromp,  Of.  Jint, 
9;  and /•ifor,  35$. 
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The  King  against  Page. 


Saturday^ 
Ret,  3d. 


ri^HE  defendant  having  been  rated  towards  the  relief  of  the  where  by  a  na. 
-■-    poor  of  the  parish  of  Newbwy  for  the  tolls  of  the  navigation  prfpHcT^^^^^ 
of  the  river  Kennety  at  33/.  Ss.  ScL  after  the  rate  of  20d.  in  the  ^n^«*««*  ^° » ^o" 

/•  t  1     1  t        n  ^-^  of  4*.  per  ton  for 

pound  on  the  sum  of  400/.  appealed  to  the  Berkshire  Quar-  goods  carried 
ter  Sessions;  where  the  rate  was  confirmed,  subject  to  the  f^m j^iio^.^' 
opinion  of  this  Court,  on  the  following  case; — By  an  act  (a)  and  to  a  proper- 
1  Geo.  1.  c.  24*.  for  making  tlie  river  Kennet  navigable  from  any  less  distance; 
JReading  to  Newbuiy  in  the  county  of  Berksj  it  is  enacted,  aWed  to  appoint' 
That  in  consideration  of  the  great  charges  and  expenses  the  f^^j'^lf"  °^,^s°^' 
undertakers  would  be  at,  not  only  in  making  the  river  na-  held,  that  the 
vigable^  but  also  in  repairing.  &c.  the  works,  wears,  locks,  &c.  carried  the  whole 
it  should  be   lawful  for  the  undertakers,   &c.  from   time  to  l^'^lKrfZ:!^' 

'  to  Jj,  are  rates- 

time,   and  at  all   times  thereafter,   to   ask,  demand,   &c.  for  hie  io  B,  though 

-,,  .-  in  fact  they  arc 

all  and  every  such  goods,  &c.  that  should  be  carried  or  con-  collected  iu  a 
veyed  up   or  down    the  river   Kennet,   between   Reading  and  I^.*^^..  because 
NewburVi    the   rates    and    duties    thereafter    mentioned,    and  the  tolls  become  ^ 

*^'  ...  .  due  where  the 

at  such  place  or  places  adjoining  to  the  river  as  the  under-  yoyage  is  com- 
takers,  &c.  should   think   fit;  {viz.)  for   every  ton   weight  of  Fg^^\*R.  340. 
goods,  4^c.  that  should  be   carried  or  conveyed  in  any  boat,  ^  ^'"'' 3*5] 
barge,  or  vessel,  up  the  river  Kennet  from  Reading  to  Newbutyy 
or  down  the  river  from  Newbury  to  Reading,  any  sum  not 

(a)  Private  act. 

S  exceeding 
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or  less  weight,  or  for  a  less  distance  of  place,  to  or  fiom  which 
any  goods,  &c.  should  be  carried,  &c.;  and  in  case  et  refiisal^ 

Paoi.  neglect,  or  denial  of  payment  on  demand  of  the  several  rate% 
&c«  the  undertakers,  &c.  or  such  other  persons  as  they  should 
appoint  respectively,  should  and  might  sue  for  the  same  by  ao» 
tion  of  debt  or  upon  the  case  in  any  Court  of  record,  or  detain 
or  make  stay  of  any  goods,  or  any  vessd  carrying  such  goods^ 
for  which  the  rates  and  prices  ought  to  be  paid,  tmtil  they  wcte 
satisfied,  &c.  By  another  act,  7  Geo,  1.  after  reciting  that 
doubts  had  arisoi  since  the  passing  of  the  former  ad^  whether 
the  undertakers  were  by  the  said  act  empowered  to  carry  the 
navigation  further  than  to  the  end  of  the  borough  of  Newbwyf 
they  were  empowered  to  make  the  river  navigable  from  the 
wharf  or  common  landing-place  in,  at,  or  near  Readings  to  a 
place  called  the  Hospital  in  the  borou^  of  Newbury^  under 
such  snithorities,  &c  as  were  contained  in  the  former  act.  Bj 
another  act,  S  Geo,  2.  the  undertakers  and  proprietors  were 
enabled  to  seize,  distrain,  or  detain  any  boats  in  case  of  ncm* 
payment  of  the  tolls,  and  to  cause  the  same^  &c  so  distrained, 
to  be  appraised  and  sold.  The  length  of  the  navigaticm  from 
Reading  to  Nembury  is  18  miles  and  2  forlongs,  142  yards  of 
which  are  in  the  parish  of  Newbury^  being  the  termination  of 
the  navigation.  The  navigation  passes  in  its  course  through 
part  of  the  respective  parishes  of  Newbury^  Tkatcham^  Midg- 
haniy  Brimpton^  Woolhampton^  Padworthf  Aldermaston^  Bw^gk^ 
Jeld,  TiUtttirsl,  St.  Giles,  and  Si.  Man^s  in  Reading.  The 
net  amount  of  the  tolls,  arising  from  the  tonnage  upon  the  whole 
navigation,  is  of  the  annual  value  of  1000^  which  arises  as 
follows  {viz.)  400/.  on  the  upward4x>und  goods  carried  up  finom 
Beading  to  Newbury^  and  landed  or  unladen  in  the  parish  of 
Nettbury ;  4002.  on  goods  laden  at  and  carried  down  from 
Newbtay  to  Beading;  and  200L  on  goods  that  pass  only  part 
of  this  navigation,  and  which  never  come  within  the  parish  of 
Nertbtuy.  AH  the  tolls  in  respect  of  this  navigation  are  ool* 
lectcd  at  Aldermastan  lock,  in  the  parish  of  Padwortk^  about 
the  midway  between  Newbwy  and  Beading,  by  the  agent  of  JR 
Page  the  appellant,  and  have  been  there  collected  ever  since  the 
5th  of  February  last.  By  the  rate  in  question,  the  appellant  is 
rated  to  the  whole  amount  of  the  tolk  arising  from  the  tonnage 
of  goods  carried  on  the  navigation  irom  Beading  to  Newbmy^ 
and  landed  at  the  bason  in  the  parish  o£Nevbwy. 
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Bearcroft^  in  support  of  the  order  of  Sessions,  relied  on  the        1792, 
cases  of  Rex  v.   Cardington  (a),    Rex  v.    The  Mayor^  &c.    of  "ZT 
London  (6),  and  JS^jr  v.  2%^  Undertakers  of  the  Aire  and  CaU        agaimtt 
der  Navigatioji   (c),    as  establishing  this  point,    that  tolls  are 
rateable   to    the    poor    in  the  parish  where  they  become  due, 
and  not  where  they  are  collected ;  and  he  then  observed}  that 
it  appeared  by  this  case  and  the  acts  of  parliament,  that  tolls  to 
the  annual   amount   of  ^OQl.  became  due  to  the  appellant  in 
NevAury^  where  they  were  rated. 

Bower ^  Kingy  and  Blackstone^  on  the  same  side,  were  stopped 
by  the  Court. 

Erskine,  Millcs^  and  Lane^  contra^  contended,  that  this  ques- 
tion had  never  yet  received  a  solemn  judicial  determination, 
whatever  dicta  might  have  been  thrown  out  by  judges  in  other 
cases.  In  The  Aire  and  Calder  case  the  rate  was  made  in  the 
place  where  the  tolls  .were  collected,  and  where,  as  Buller^  J, 
said,  they  became  due;  denying  the  argument  that  they  were 
due  by  the  mile,  but  relying  on  its  being  one  entire  contract. 
Now  certainly  the  contract  entered  into  with  the  proprietor  un-r 
der  this  act  of  parliament  is  very  different  from  the  contract  of 
a  common  carrier.  Such  a  person  makes  one  entire  contract^ 
and  cannot  demand  any  thing  unless  the  goods  be  delivered 
safe  at  the  place  pf  destination ;  whereas  the  proprietor  of  this 
navigation  is  intitled  under  the  act  to  so  much  per  mile,  which 
therefore  becomes  due  at  the  end  of  each  mile :  and  further,  he 
is  intitled  by  the  act  to  collect  his  tolls  wherever  he  pleases,  an4 
consequently  can  enforce  payment  at  the  place  so  appointed  by 
him.  The  Hampton'-^ioick  case  differs  materially  from  the  pre- 
sent. The  question  there  did  not  arise  upon  the  rating  of  tolls^ 
bat  of  a  bargeway^  which  was  locally  situated  within  the  vill, 
and  could  not  therefore  be  distinguished  from  any  other  species 
pf  corporeal  tenements.  In  that  case  it  was  properly  observed 
by  the  Court,  that  it  was  inunaterial  whether  the  tolls  were  col- 
lected there  or  not ;  it  was  sufficient  that  they  arose  out  of  pro- 
perty locally  situated  in  the  vill.  The  case  of  Jtex  v.  Carding- 
ton is  rather  in  favour  of  the  defendant  than  against  him ;  for 
as  the  proprietor  is  at  liberty  to  fix  any  place  where  he  pleaseji 
to  .take  the  toll,  and  where  consequently  it  becomes  due,  thp 
lock  in  this  case  where  the  toll  is  taken  is  equivalent  to  the  sluice 
in  that  case,  where  they  were  payable ;  and  then  the  parish  of 
JJewbury  have  no  right  to  assess  any  part  of  the  tolls  in  Neo^ 
bury.     There  are  only  three  ways  by  wbic^  this  property  c^n 

{a)  Cowp.  58 1.  (})  Ante,  »i.  {f)  An^e,  %  vol  669. 

Vol.  IV.  Nn  b^ 
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rainH  of  the  navigation  in  the  respective  parislies  through  which  It 
runs.  As  to  the  first  of  these  methods,  it  jseems  as  if  the  act, 
by  giving  the  power  to  the  proprietor  of  collecting  the  tolls  where 
he  pleases,  has  thereby  declared  that  they  shall  become  due 
in  such  place :  and  according  to  that  rule  die  case  of  Riven 
V.  Page  was  lately  determined  in  the  Common  Pleas,  where  a 
distress  at  such  place  of  collection  for  the  whole  amount  of  the 
tolls  was  held  good,  though  the  goods  were  to  be  sent  further 
on.  If  this  mode  be  adopted,  according  to  JRex  y.  CardingUm^ 
this  rate  cannot  be  supported.  There  seems  to  be  no  objection 
to  the  ^d  mode  of  rating  by  the  proportionable  length  of  the 
navigation ;  for  each  parish  through  which  the  navigation  passes 
is  tlicreby  deprived- of  the  use  of  so  much  of  its  soil,  which  would 
otherwise  be  rateable.  It  also  prevents  mills  and  other  load 
improvements  of  the  property ;  and  as  the  bargemen  on  the  na- 
vigation sleep  in  their  barges  at  night,  the  intermediate  paridies 
will  be  mostly  burthened  with  the  settlement  of  these  persons; 
and  therefore  they  ought  to  have  a  pro]x>rtionable  advantage. 
This  shews  that,  in  justice,  the  second  mode  ought  to  be  reject- 
ed :  and  it  would  be  liable  to  this  fiirther  inconvenience,  that 
if  this  rule  be  observed  in  Newbttrtfj  it  must  equally  be  so  in  all 
the  intermediate  parishes,  where  goods  may  occasionally  be 
landed;  and  then  persons  must  be  appointed  in  each  of  those 
parishes  to  keep  separate  accounts  of  the  number  of  bales  of 
goods  landed  in  each. 

Lord  Kenyon,  Ch.  J. — This  case  does  not  admit  of  modi 
doubt,  whether  it  be  considered  on  grounds  of  policy,  on  the 
words  of  this  act  of  parliament,  or  on  authorities.  By  tiie 
terms  of  this  act  of  parliament  a  toll  of  4;.  per  ton  is  imposed  on 
all  goods  carried  up  the  river  Kennct  from  Reading  to  Newbmf: 
that  toll  of  45.  is  one  integral  toll  for  that  integral  voyage.  The 
case  states  that  many  barges  are  navigated  on  this  river;  some 
of  which  perform  the  whole  voyage  up  to  Newbury^  some  Ac 
whole  voyage  down  to  Readings  and  some  intermediate  voy- 
ages; and,  in  osceitaining  this  rate,  the  Sessions  expi-esdy 
state  tliat  the  rate  is  imposed  on  the  appellant  in  respect  only  (rf* 
the  tolls  which  are  received  for  goods  carried  up  the  whole  na- 
vigation fi-om  Reading  to  Newbury.  The  cases  which  have 
been  cited,  do  not  bear  upon  the  present.  In  the  Hamptommdt 
case,  the  rate  was  on  a  piece  of  ground  adjoining  the  river, 

which 
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because  he  was  in  the  possession  of  land  }rielding  an  annual  pro-  agmmtt 
fit.  In  R.  T.  Cardingtan  it  was  stated  that  the  tolls  became  due 
for  passing  through  every  sluice:  that  therefore  was  a  local  toU 
payable  at  the  place  where  the' sluice  was  erected.  In  The  Aire 
and  Colder  case,  no  integral  toll  was  imposed  for  the  whole  na- 
vigation, but  a  proportionable  toll  according  to  the  distance 
which  each  vessel  should  go,  at  so  much /7^ mile:  there,  it  was 
sufficient  to  say  that  something  was  due  at  the  extreme  parishes, 
for  which  the  undertakers  were  there  rateable,  without  entering 
into  the  quantum  of  the  rate.  It  was  not  necessary  there  to  de- 
termine whether  any  thing  were  due  in  the  intermediate  pa- 
rishes, because  the  tolls  became  due  at  so  much  per  mile ;  it  will 
be  sufficient  to  decide  that  question  whenever  it  arises ;  but  ar- 
guments of  policy  and  justice  have  been  now  urged ;  and  it  has 
been  said  that  the  tolls  should  be  considered  to  be  due  in  each 
parish  in  respect  of  the  quantity  of  land  occupied  by  the  navi- 
gation :  but  hard  would  be  the  lot  of  the  officers  who  are  to 
make  the  rates  in  these  several  parishes ;  they  would  have  to 
measure  not  only  the  length  but  the  breadth  of  the  navigation 
in  each  respective  parish,  and  to  ascertain  with  precision  the 
exact  quantity  of  land  covered  with  water;  those  difficulties 
would  be  insuperable ;  and  it  would  be  in  vain  to  think  of  rat- 
ing at  all,  if  such  were  the  rule.  In  the  case  of  Putney-Bridge 
{a)  the  toll  was  not  apportioned  in  respect  of  the  quantity  of 
land  over  which  the  turnpike  road  led ;  but  the  toll  was  collect- 
ed on  the  spot  where  it  was  held  ratealJle.  The  ground  on 
which  my  opinion  proceeds,  is,  that  where  a  person  has  a  va- 
luable interest  in  any  parish  or  township,  he  ought  to  con- 
tribute towards  the  relief  of  the  poor  in  that  parish  in  propor- 
tion to  such  valuable  interest.  Here  the  appellant  was  rated 
in  respect  of  those  tolls  only  which  became  due  at  Newbury^ 
the  place  where  the  navigation  finishes,  and  where  the  goods 
were  delivered ;  but  it  is  said  that  they  were  not  in  fact  collect- 
ed in  Newbury^  and  that  they  became  due  where  they  were  col- 
lected, the  proprietor  having  power  by  the  act  of  parliament  of 
iqipointing  the  place  of  collection  where  he  pleases:  but  cer- 
tttinly  there  is  no  justice  in  that;  for  the  proprietor  might  ap- 
point a  place  of  collection  not  in  any  parish  through  which  the 
navigation  passes.  What  was  said  by  my  brother  ButUr  in  the 
JSamptofimck  case,  that  the  tolls  which  became  due  at  Hamp* 

{a)  Dpttgl.  305.  n. 

N  n  2  tonwck 
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bad  chosen  to  receive  them  at  GtuldhaU^  is  an  answer  to  this 


agamst       psTt  of  the  argument;  and  indeed  it  might  as  well  be  contend- 
^^°**       ed  that  an  estate  is  rateable  ivhere  the  steward  thought  proper 
^  to  receive  the  rents.     I  am  therefore  clearly  of  opinion  f)iat  the 

justices  in  their  sessions  have  done  right  in  confirming  this  rate^ 
by  which  the  appellant  is  assessed  only  for  those  tolls  which 
became  due  at  Newbwy  in  respect  of  the  integral  voyage  from 
Reading  to  that  place :  but  t  desire  that  this  opinion  may  not 
be  applied  to  other  cases,  where  the  undertakers  of  a  navigation 
are  in  titled  to  so  much^£^'  mile  for  intermediate  voyages. 

AsuHURST,  J.—  It  being  stated  in  the  case  that  the  annual 
value  of  the  tolls  for  the  whole  navigation  is  1000/.,  4002.  of 
which  arise  for  the  entire  voyage  ending  at  Newbury^  I  have 
no  difficulty  in  saying  that  the  latter  tolls  become  due  at  ifroh 
bury  the  instant  the  goods  are  landed  there.  Though  the  pro- 
prietor of  this  navigation  may,  for  his  own  convenience^  ap- 
point any  place  on  the  side  of  the  river  to  collect  the  tdl%  and 
though  in  fact  they  are  collected  out  of  the  parish  of  Neoobwry^ 
yet  they  become  due  at  the  place  where  the  goods  are  landed. 
The  case  of  Rivers  v.  Page^  which  was  cited,  I  think  must  have 
proceeded  on  some  other  ground  than  that  stated.  I  do  not  see 
how  the  owner  of  the  navigation  could  distrain  for  the  toll  till 
it  became  due;  and  the  toll  did  not  become  due  till  the  voyage 
was  completed.  But  here  I  think  that  the  appellant  should  be 
rated  for  400/.  in  Newbury^  because  tolls  to  that  amount  annu- 
ally become  due  in  that  parish. 

BuLLER,  J. — Two  objections  have  been  made  against  this 
rate :  if  either  of  them  be  well  founded,  the  appellant  must  suc- 
ceed. First,  That  the  tolls  ought  to  be  rated  according  to  the 
proportion  of  the  navigation  in  each  parish ;  or,  secondly.  That 
they  should  be  rated  at  Aldermaston  where  they  are  received; 
I  for  which  reason  it  has  been  argued  that  they  become  due  there. 

But  under  the  express  words  of  this  act  of  parliament,  the  pro- 
prietor may  appoint  what  place  he  chooses  from  time  to  time; 
and  therefore  it  would  be  very  inconvenient  to  fix  that  as  the 
place  in  which  they  should  be  rated.  The  true  question  here 
is,  as  it  was  in  the  Aire  and  Colder  navigation,  Where  did  the 
tolls  become  due  ?  At  common  law  there  could  be  no  doubt 
about  this  question ;  for  if  goods  be  not  carried  to  the  place  of 
destination,  the  captain  of  the  vessel  is .  not  entitled  to  any 
freight;  for  this  reason,  that  he  has  not  performed  his  ccm- 

tract; 
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ttact;  he  must  go  to  the  port  of  delivery  before  he  is  entitled  1792. 
tx)  any  thing.  If  that  be  so  at  common  law,  it  becomes  neces- 
sary to  inquire  whether  this  net  of  parliament  has  made  any  agaha 
difference  in  this  case.  Tlie  statute  gives  the  proprietor  of  the 
navigation  a  toll  of  45.  pa-  ton  for  goods  carried  from  Reading 
to  Newbuty;  and  gives  him  the  power  of  collecting  those  tolls 
where  he  pleases ;  but  that  does  not  alter  the  contract  between 
the  owner  of  the  goods  and  the  proprietor  of  the  navigation : 
and  though,  according  to  the  case  of  Bivcrs  v.  Page^  the 
tolls  may  be  demanded  before  the  voyage  is  performed,  yet  if 
the  voyage  be  not  afterwards  completed,  the  owner  of  the  goods 
may  recover  back  the  tolls  in  an  action  for  money  had  and  re- 
ceived. The  clause  in  this  act  enabling  the  proprietor  to  col- 
lect the  tolls  in  any  place  he  chooses,  was  introduced  for  his  be* 
nefit;  but  still  the  tolls  must  be  demanded  according  to  the 
rules  of  law  respecting  the  carriage  of  goods  from  one  place  to 
aqother.  This  case  falls  directly  within  the  principle  of  that 
of  the  Aire  and  CaUler;  where  it  was  held  that  the  tolls  ought 
to  be  rated  in  the  parish  where  they  become  due ;  and  that  is 
the  place  of  delivery.  In  the  report  of  that  case  it  is  stated 
that  the  undertakers  were  intitled  to  tolls  ^^  according  to  the 
**  distance  which  such  goods  should  be  carried;"  that  is,  the 
whole  voyage :  according  to  my  recollection  the  act  of  parlia- 
ment in  that  case  did  not  say  that  the  undertakers  should  be 
entitled  to  so  much  for  each  mile;  and  though  an  act  does 
mention  the  rate  per  mile,  it  is  only  used  as  the  means  of  as- 
certaining what  is  due  for  the  whole  voyage ;  for  the  toll  can- 
not be  due  till  the  voyage  be  completed. 

Grose,  J. — The  short  question  is,  Whether  this  property  be 
liable  to  be  rated  in  Newbury? — which  depends  on  this:  At 
what  place  are  these  tolls  to  be  considered  as  property  ?  Most 
clearly,  at  the  place  where  they  become  due;  and  I  think  they 
become  due  where  the  voyage  is  finished,  for  till  then  the  car- 
rier could  not  recover  any  thing  at  common  law ;  but  it  has 
been  said  that  a  case  was  decided  in  the  Common  Pleas,  in 
which  it  was  held  that  a  distress  might  be  taken  for  tolls  before 
the  voyage  is  perfected :  if  such  were  the  case,  it  must  have 
been  decided  on  the  special  provision  in  this  act,  which  en- 
ables the  proprietor  of  this  navigation  to  collect  the  tolls  where 
he  pleases ;  but  that  clause  did  not  mean  to  say  that  the  tolls 
did  Hot  become  due  in  law  at  the  place  where  the  voyage  was 
completed)'  and  where  the  goods  were  landed  and  delivered. 

The 
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1792.  The  observation  of  my  brother  BuUer  is  dedsive  oo  thii  hmif 
that  even  after  a  distress  the  owner  of  the  goods  might  reomrer 
back  the  tolls,  if  the  voyage  were  not  afterwards  performed^ 
and  the  goods  delivered  according  to  the  contract.  Then  it  was 
argued  that  the  appellant  should  be  rated  for  these  tolls  at  At- 
dermaston^  where  they  are  collected :  but  if  we  should  so  deter- 
mine this  case,  we  should  open  a  door  to  fraud;  fiyr  then  tfe 
proprietor  would  fix  a  place  of  collection  in  some  parish  where 
the  poor  rates  are  the  lightest,  which  coohl  not  be  within  dv 
meaning  of  the  act. 

Order  of  Sessions  affinned. 


^*^rday^  The    KlNG    agaiflSt   R.   MoERISi 

SeL  3d.  ^ 

An  order  of  ju».  HHWO  justices  in  June  1791,  appointed  the  defendant,  «*  being 
^J?!l  ***"  "a  substantial  householder  of  the  parish  odJangendamj  in 

id^hcJS!^.  "  ^®  county  of  Caermartkeriy  to  be  overseer  of  the  poor  of  the 
holder  of  tlie  "  hamlet  of  FrfiWr^,  in  the  said  parish:**  he  appealed  to  the 
beoversecr of  DCKt  Quarter  Sessions  of  Caemiarthemhire,  where  the  appoint^ 
^nUeTo/c  ^  nient  was  confirmed  with  costs,  stating  it  to  be  *^  on  the  hear- 
thc  Mid  pa-  «  ing  of  the  appeal  toucliing  the  appointment  of  JR,  Morrisj 
firmed  gene-  "  as  otie  of  the  ovcTseers  of  the  poor  of  the  hamlet  of  Velindre^ 
K»ons*with  ^^'  ^^  ^^^  order  of  Sessions,  returned  by  the  certiorari^  was 
com;  and  both  annexed  "a  rate  on  the  inhabitants  and  all  other  substantial 

those  orders 

were  affirmed  *^  householders  in  tlic  parish  of  Uangendeirfiy  towards  the  re* 
[ft  i^i#.  171.1     "  lief  of  the  poor,    Mai/  16th  1791;*' — and   in    that   part   of 

the  rate  which  respected  Velindre  hamlet,    the   appellant  was 
rated. 

Marryatt  made  three  objections  to  the  order  of  appointment, 
1st,  That  it  was  an  appointment  ofofie  overseer  only,  and  could 
not  therefore  be  supported,  either  under  the  43  Miz.  c.  2.  s*  \. 
which  requires  4<,  S,  or  2,  in  a  parish,  or  under  the  13  &  14  C 
2.  c.  12.  s.  21.  which  directs  that  there  shall  be  two  or  more 
overseers  appointed  in  the  townships  or  villages  in  those  parishes 
which  cannot  reap  the  benefit  of  the  43  oi  Elizabeth.  In  IL  v. 
Harman  {a)  there  was  an  appointment  oijive  overseers  for  the 
parish,  which  the  Court  thought  could  not  be  supported ;  and 
they  said  that  the  justices  in  appointing  overseers  should  be 
confined  to  the  number  mentioned  in  the  statute,  4,  3,  or  2*  In 
-B.  V.  Besland  (i),  indeed  an  appointment  of  one  overseer  only 
was  confirmed  here;  but  in  R.  v.  Loxdale  (c)  Lord  Mansfiddf 

M  JSm.  6.  pL  XX.  (^)  I  mU.  1%Z.  kJSm.  J.  pi  XO.  (0  l  Ban-.  446. 

speaking 


MoKRir. 
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speaking  of  22.  v.  Besland,  said,  "no  opinion  was  given  judicially        t799« 
**  upon  the  point  of  law;"  that  (a)  more  than  four,  or  less  than  * 

two,  could  not  be  appointed ;  and  "  that  justices  have  no  other  t^imt 
**  power  to  appoint  overseers  but  under  the  special  authority  given 
*^  to  them  by  act  of  parliament;  therefore  this  special  authority 
'*  must  be  strictly  pursued,  and  cannot  be  exceeded  by  them/' 
And  in  the  same  case  Foster^  J.  (i)  and  JVilmoty  J,  (c),  com- 
menting on  the  39  Eliz.  c.  S.  which  s{K*aks  of  four  overseers, 
said,  that  under  that  statute  the  justices  could  not  have  appoint- 
ed a  smaller  number  than  four.  2dly,  this  is  not  an  appoint- 
ment for  a  parish  under  the  '1-3  FJiz.  c.  2.  nor  for  a  vill  under 
13  &  li  Ca7\  2.  but  for  a  hamlet  only,  which  is  merely  a  subdi- 
vision of  a  parish;  and  it  is  not  left  to  conjecture  that  this  is  not 
a  vill  or  township  maintaining  its  own  poor  separately  from  the 
parish  at  large,  the  rate,  which  is  returned  by  the  certiorari^ 
purporting  to  be  made  for  the  whole  parish,  including  Velindie 
hamlet  In  72.  v.  Severn  (//),  an  appointment  of  overseers  for 
"  the  precinct  of  the  Tower,"  was  held  bad.  It  was  there  ar- 
gued, that,  though  the  precinct  were  not  a  parish,  the  Court 
might  intend  it  to  be  a  township  or  vill  within  the  meaning  of 
the  IS  &  14  Car.  2.;  but  the  Court  said,  "  As  it  is  not  expressly 
**  caUed  a  icrwiiship  or  vill  in  the  appointment^  the  Court  ought 
^^  {e)  to  intend  that  it  is  a  township  or  vill,  in  order  to  make  an 
*^  appointment  good,  which  is  not  warranted  by  that  statute ; " 
and  they  also  said  that  both  tliese  statutes  had  been,  and  ought 
to  be,  construed  strictly.  But,  3dly,  If  the  Court  intend  this 
hamlet  to  be  a  vill,  the  defendant  should  be  a  substantial  house- 
holder in  the  place  for  which  he  is  appointed,  whereas  it  only 
appears  by  the  appointment  that  he  is  a  householder  in  the 
parish  of  Llangendeim.  In  72.  v.  Sheningbrook  [f\  an  ap- 
pointment was  quashed,  because  it  did  not  appear  by  the  order 
that  the  person  appointed  was  a  substantial  householder.  In 
jB.  v.  Curie  (^),  it  was  held  that  "  the  words  substantial  house- 
**  holder^  which  are  tlie  words  of  the  stat.  43  Eliz,  must  be  used 
**  in  an  appointment  of  overseers  of  the  poor;"  and  in  i?.  v. 
Weoblyiji)  an  appointment  was  quashed,  because  it  only  de- 
scribed the  persons  appointed  as  substantial  householders,  with- 
out adding  "  there,"  or  "  in  the  parish."  Besides  this,  one  part 
of  the  order  of  the  Sessions  cannot  be  supported,  for  it  gives 
costs  to  be  paid  by  the  appellant,  which  is  not  warranted  by  the 
4S  Eliz.  c.  2. 

(a)  X  Burr.  447.  {h)  Page  450.  (0  P«ge  45i« 

(<0  Say,  178.  (0  The  word  **  not,**  must  hare  been  omitted  iifthe  report; 

(/)  »Lord  Raym.  1394.  (^)  Cited  in  Saj.  379.  (S)  % Shr.  tifit. 

Lord 
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1 192.  Lord  Kenyon,  Ch.  J.  (stopping  Bearcrqft  and  DaUneejf^  am* 

The  Kins  ^^'^ — Thh  Court  has  invariably  made  a  distinction  between  or- 
^r^^  ders  of  justices  and  convictions,  and  said  that  every  thing  is  to 
be  intended  in  support  of  the  former.  As  to  the  first  objecDon, 
that  this  is  only  an  appointment  of  one  overseer, .  in  support  of 
which  22.  V.  Loxdale  was  cited;  I  well  remember  that  that  case 
Underwent  a  great  deal  of  discussion  at  Westminster^hall:  to 
the  determination  of  that  case  I  subscribe  my  opinion,  that 
there  must  be  four,  three,  or  two  overseers  appointed  under  the 
fitat  4S  Eliz.  c.  ^.  But  it  never  has  been  determined  that  they 
must  b^  all  appointed  by  one  instrument  {a).  And  here  we  are 
not  left  to  conjecture  that  no  other  person  was  appointed  over^ 
seer  of  this  place ;  for  it  appears  on  the  order  of  Sessions  that 
this  was  an  appeal  of  "  one  of  the  overseers  of  VelindreJ*  Then 
it  was  objected  that  this  was  not  a  township  olr  vill,  but  only 
a  hamlet :  but  "  vill  "  and  "  hamlet,"  are  in  common  accepta- 
tion used  as  synonymous  terms.  If  indeed  the  justices  at  the 
Sessions  had  stated  specially  in  their  order  that  this  was  not  a 
vill,  we  should  have  been  bound  to  quash  the  order  of  appoint- 
ment; but  as  it  may  be  a  vilUi),  we  are  now  to  intend  (c)  it 
for  the  purpose  of  supporting  the  order.  The  same  intendmoit 
may  be  made  as  an  answer  to  the  third  objection :  and  if  we 
were  to  look  at  the  rate,  which  indeed  should  not  have  been 
returned  by  the  certiorari^  the  appellant  there  appears  to  b^ 
i^ted  for  property  in  Velindre;  and  I  am  to  find  that  the  Ses- 
sions were  authorized  by  a  modern  statute  (d)  to  give  costs. 

Both  orders  confirmed* 

(tf)  In  i?.  V.  BeMlamd^  as  reported  in  S§tt.  6.  pl.io.  Den'uM^  J.  said,  "There  is  no  law 
•*  that  says  there  shall  be  an  appointment  of  two  or  more  overseers  mntJUtu,^ 

{h)  Velindre  is  the  Welch  word  for  vilL 

(0  Vid.  Salk,  $01^  "  If  a  place  be  named  generally,  that  place  shall  be  taken  to  be,  and 
«« intended,  a  vilL**  (J)  l^  Gf,  a.  e. 38.  t. 4. 


Douglas  against  Ray, 


The 
IttLMufcffaod 
verdict  for  ^ 


TN  this  case  the  venue  ^as  in  London;  and  the  plaintiff,  faaV-^ 
ing  given  eight  days'  notice  of  trial,-  obtained  a  verdict,  nd 
pWntiff  without  defence  being  made;  to  set  aside  that  verdict  a  rule  niH  Wad 

oefetice  \  the  ver-     •      .       ••  • 

aictwtsaetasdc  obtained,  on  the  ground  that  ten  days'  notice  of  trial  shotdd 
«l^t^"ixKke  **®^*  ^^  given,  the  defendant  Residing  in  Indian 
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Erskiney  tn  shewing  cause  against  this  rule,  relied  on  a  case  of       1792. 
Kutiffv  Gascoyne  [a\  where  it  was  held  that  the  defendant  was    "T  " 

only  entitled  to  four  days'  notice  to  plead  instead  of  eight,  be-        aj^intt 
cause  he  had  been  arrested  in  London^  though  bis  place  of  resi- 
dence  was  in  Scotland. 

Bearcrojly  in  support  of  the  rule,  observed  that  the  case 
cited  had  no  application  to  the  present,  for  that  depended  only 
on  a  rule  of  Court;  whereas  the  rule  requiring  ten  days'  notice  is 
founded  on  a  positive  act  of  parliament  {b\  and  is  applicable  to 
all  cases  where  the  defendant  resides  above  40  miles  from  Zo;i- 
don  or  Westminster.     And  of  this  opinion  were 

The  Court :  who  said,  that  the  words  of  the  act  of  parliament 
were  too  strong  to  be  got  over;  and  that  this  very  point  had  been 
determined  in  Brind  v.  Torris^  2  BL  Rep.  1205. 

Rule  absolute. 

(tf)  Kutiffznd  Another  v,  Gascoyncy  Hit,  17  Geo,  5.  B.  R. 

CrwptT  obtained  a  rule  for  an  imparUnce,  on  the  following  ground:  that  the  decUration 
had  been  delivered  witli  an  indorsement  to  plead  ih  four  dayt  instead  of  eight.  It  appeared 
that  the  defendant  (whose  usual  residence  was  in  Scotland^  was  arrested  while  casually  in 
LomJom,  where  he  put  in  balL 

The  question  was,  Whether  the  rule  of  Court,  JVf.  xo  Gto.  %,  ordering  thnt  where  a  de- 
fendant resides  above  20  miles  from  London  he  must  have  eight  days'  time  to  plead,  appfied 
to  this  case. 

Buiier  shewed  cause,  and  insisted  that  such  rule  of  Court  extended  only  to  peraons  re« 
dding  in  England;  otherwise  it  might  as  well  be  contended  that  it  extended  to  lialy  as  to 
Scotland, 

Lord  Mansfield,  Ch.  J. — No  doubt  but  that  it  ought  to  be  four  days  only;  it  should  be 
deemed  a  residence  in  London  where  arrested. 

[h)  14  Geo,  2,  e.  1 7.  t,  4.  tlule  discharged. 


Greenway  against  Hurd. 
T  the  trial  of  this  cause,    for  money  had   atid  received.  Assumpsit  for 
before  Thomson^  B.  at  the  last  Lancaster  assizes,  it  appeared  [x°r2«/.  359.] 
that  the  action  was  brought  to  recover  back  5291.  which  the  ""JT***»  *!°** 

^  not  lie  agamst 


A 


plaintiff  had  paid  in  July  1785,  to  the  defendant,  who  was  a  col-  an  excise  officer 
lector  of  excise,  for  certain  duties  on  the  cotton  manufacture  ties  received  by 
imposed  by  the  24«  Geo.  3.  c.  40.;  which  act,  it  was  admitted,  jcTi^!^^* 
had  been  repealed,    as  far  as  related  to  these  duties  by  the  **"* "  repeal- 

^^  .  ,  ^  ed,  if  he  have 

25  Geo.  S.  c.  24.  before  the  duties  were  incurred ;  the  latter  sta-  paid  them  over 
tute  repealing  the  duties  «  from  and  after  the  passing  of  that  tiS"oSc^* 
act,"  and  consequently  relating  to  the  first  day  of  the  sessions,  *"^^"*  "  "*" 
the  25th  of  January  1785.  In  June  1785  the  plaintiff  positively  month'i  notice 
refused  to  pay  these  duties,  which  however  he  afterwards  paid  tion^U  hroui^t 
on  the  22d  of  July  following.  It  was  objected  by  the  defendant's  ^^^^]^^ 
cottQseli  That)  as  the  defendant  had  paid  the  money  over  to  his 

superior 
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1792.       superior  officer  before  the  action  was  brought,   the  plaiatHF 
could  not  recover  back  the  money  from  the  defendant^  who 


tflD. 


tiriM  a  public  officer,  and  who  had  been  obliged,  under  the  terrors  of 
ar  penalty,  to  pay  over  this  money;  and  that,  if  he  ooold^  the 
defendant  was  entitled  to  a  month's  notice  before  the  action 
was  brought,  under  the  23  Geo,  3.  c.  70*  $•  30.  which  had*  not 
been  given ;  and  the  learned  Judge  nonsuited  the  plaintiffi 

A  motion  having  been  made  in  last  Michaelmas  Term  to  set 
aside  that  nonsuit, 

Chatnbre  was  now  called  upon  to  support  his  rule;  and  he 
contended.  That  this  case  was  not  within  the  meaning  of  the 
23  G.  3*  c»  70.  5.  30.  which  requires  a  month's  notice ;  because 
that  act  only  extends  to  actions  of  tort.  The  statute  24  Geo.  2. 
c.  44.  5.  6.  enacts^  That  no  action  shall  be  brought  against  any 
constable  for  any  thing  done  in  obedience  to  a  warrant  of  a  jus- 
tice of  the  peace,  until  the  plaintiff  hath  demanded  a  copy  of 
the  warrant,  &c;  and  that  the  justice  shall  be  made  a  co-de- 
isodant  But  it  has  been  held,  That  that  statute  does  not  ex- 
tend to  dctions  of  assumpsit;  and  an  action  for  money  had  and 
received  having  been  brought  against  an  officer,  who  had  levied 
money  under  a  conviction,  which  was  quaslied,  it  was  decided. 
That  a  demand  of  a  copy  of  the  warrant  was  not  necessary,  ^et^ 
,iAam  v.  Tertyj  BtdL  N.  P.  24.  Then  the  same  construction  should 
be  put  upon  this  statute.  This  indeed  is  a  stronger  case  than 
that;  for  here  the  duties  were  paid  not  only  after  a  repeal  of 
th^  act  by  relation  to  the  first  day  of  the  sessions,  but  after 
the  repealing  act  had  received  the  royal  assent  (a).  The  pre- 
amble  to  the  23  Geo.  3.  c.  70.  5.  30.  states,  That  the  reason  of 
inserting  this  clause  was  **  to  prevent  vexatious  suits  against  ex- 
**  cise-officers  acting  under  the  authorities  and  powers  given  to 
^*  them  by  tlie  several  statutes  made  for  securing  the  duties  of 
*^  excise,"  &c.  But  as  this  act  was  in  fact  repealed  before  the 
duties  were  paid,  there  was  no  statute  in  existence  under  oolour 
of  which  the  defendant  could  pretend  to  act;  and  even  m  the 
month  of  June  preceding  the  payment,  the  defendant  objected 
to  pay.  The  object  which  the  Legislature  had  in  view,  was  to 
give  the  public  officer  an  opportunity  of  tendering  amends  far 
the  injury;  but  wh^i  the  injured  person  waves  the  tort,  and  brii^ 
an  action  of  assumpsit  merely  for  the  purpose  of  recovering  back 
the  money  which  he  has  paid,  there  is  not  the  same  reason  why 
the  officer  should  have  notice,  since  he  cannot  tender  amoids* 

Lord  Kenyon,  Ch.  J.  (stopping  Law,  cantrd)^^^The  question 
here  is  not,  Whether  the  plaintiff  has  not  some  remedy? — bulf. 

(a)  It  received  the  royal  ataent  the  13th  of  May. 

8  Whether 
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Wbedier  he  can  recover  against  this  defendant?  Thm  m  priBct-       119^ 
pie  is  like  the  case  of  Sadler  v.  Evam  {a\  wiiere  it  was  held). 


s: 


ftlK 


that  an  action  for  money  had  and  received  against  a  known  ^aiiHt 
agent  ni'OBld  not  lie,  but  that  the  party  must  resort  to  the  suf>^ 
rior(6).  Here  the  plaintiff  has  led  the  defendant  into  this  error. 
If  the  defendant  had  not  paid  the  money  over,  he  iMouki  h«ve 
subjected  himself  to  punishment;  and  it  would  be  hard  tkat  he 
should  also  be  punished  by  an  action  if  he  did  pay  it  over.  Al^ 
idl  events,  the  defendant  was  entitled  to  notice.  It  has  been  &e» 
quently  observed  by  the  Courts  that  the  notice,  which  is  direct-' 
ed  to  be  given  to  justices  and  other  officers  before  actioas  are 
brought  against  them,  is  of  no  use  to  them  when  they  have 
acted  within  the  strict  line  of  their  duty^  and  was  only  reqpired< 
for  the  purpose  of  protecting  them  in  those  cases  where  they 
intended  to  act  within  it,  but  by  mistake  exceeded  it*.  Nerd 
the  defendant  acted  as  an  officer  of  the  excise  when  he  reeciyed- 
thb  money,  and  the  plaintiff  paid  it  to  him  in  that  character. 

BoLLBR,  J.  said,  though  the  plaintiff  objected  in  June  to  pay 
this  money  to  the  defendant,  he  seemed  afterwardsdo  wave  tlie 
objection  by  paying  it. 

Per  Curiam^  Rule  discharged. 

(a)  4  Burr,  1984. 

(i)  Vide  Cam^U  v.  Hall^  Cvwp,  005,  urbere  in  an  action  against  a  custom-hotne  officek* 

to  recover  back  some  duties,  it  was  stated  that  the  duties  still  remained  in  the  hands  of  that 
o£Rcer  with  the  consent  of  the  crown  officers,  for  the  purpose  of  trying  the  question  respect- 
ing the  right  of  imposing  the  duties. 

X«walso  mentioned  the  case  of  l^rl^rm/ v.  Brookshiwi^  C&w^*  69.  where  Loiti  Msnt^ 
JkU  said,  **  An  action  for  money  had  and  rrceiTed)  will  not  lie  agiinat  an  excise  offlcet  for 


•*  an  orer-payroenL" 


Evans  against  Atkins.  /^6th* 

'VHIS  was  an  action  of  debt,  to  recover  a  penalty  of  50t  under  a  ihcrirs  of- 
^    the  32  Geo.  2.  c.  28-  5,  1,  4,  12.     The  declaration  stated ^'T»  "°*  "'^^ 

^      ^  '       '  to  the  penalties 

that  the  plaintiff  was  arrested   by  the  defendant^   who  was*  a  of  the  320.  a. 
sheriff's  officer,  on  a  ca.  sa.  and  carried  to  prison  within  twenty-  carrying  a  person 
four  hours  after  the  arrest,  contrary  to  the  provisions  of  that  ctJ[io°n*"o*priion 
statute.     After  a  verdict  for  the  plaintiff,  a  motion  was  made  in  ''"hin  24  hours, 

that  clause  only 

arrest  of  judgment;  against  which  reiatcstopersona 

Bmrcroft  and   Wood,  for  the  plaintiff;  contended,  that  this  '^^J^,^ 
la  remedial  law  which  the  Court  would  extend  as  ikr-aa  tb«r 


words-  would  admit  of  for  the  liberty  of  the  subject.  Xt  wtt» 
pMsed  to  prevent  oppression  in  sheriff's  c^c^^  on  thosee  whdr 
were  in-  their  custody,  and  therefore  it  applied  as  stitmgly  itt 
l^ciple  to  tbeoeie  of  arrest  in  execotioA  a»oii  laesne  pvocesa^ 

The 
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1792.       The  words  too  are  large  enough  to  cover  both.    The  perKXif 
mentioned  in  the  first  clause,  as  those  who  were  intended  to  be 


Atkins. 


agaitist       within  the  protection  of  the  act,  are  persons  arrested  by  sheriff's 
officers,  &c.  or  "  being  in  their  custody  by  virtue  or  colour  of  any 
*^  action,  m^t,  process^  or  attachment;"  and  then  it  proceeds 
to  enact.  That  they  ^  shall  not  carry  any  such  person  to  any 
**  gaol  or  prison  within  twenty-four  hours  fi*om  the  time  of  sudi 
«  arrest,  unless,"  &c«     Perhaps  the  word  arrest  would  not  alone 
have  been  sufficient  to  extend  to  cases  of  execution :  but  the 
Legislature,  by  proceeding  to  use  larger  and  more  general  terms, 
must  have  intended  to  carry  their  meaning  beyond  an  arrest  in 
the  first  instance;  and  they  have  accordingly  made  the  disdno- 
tion  by  adding  **  or  being  in  their  custody  by  virtue  of  any  ao 
<<  tion,  writf  process^**  &c«    Now  that  extends  to  executions; 
for  all  process  before  judgment  is  emphatically  called  mesne  pro- 
cess, by  way  of  distinction;  and  it  is  palpable  that  the   Le- 
gislature intended  those  words  to  apply  to  execution  in  the  4th 
clause,  where  they  speak  of  persons  who  shall  be  *^  arrested, 
<<  taken,  committed,  or  charged  in  execution  by  virtue  of  amf 
^^  writf  process^  or  action,"  &C    Therefore,  as  they  have  used 
the  same  words  in  the  former  clause,  and  as  the  same  mischief 
was  likely  to  exist  in  both  cases,  there  seems  no  reason  why 
the  words  in  one  clause  should  receive  a  more  limited  conatmo- 
tion  than  those  in  the  other. 
.  Laxv  and  Parky  contra^  were  stopped  by  the  Court* 
Lord  Kknyon,  Ch.  J. — This  point  seems  perfectly  clear,  as 
well  from  the  general  purview  of  the  act  as  fi*om  the  words  of 
the  two  clauses  that  have  been  relied  on.     The  first  section  pro- 
hibits sheriQs'  officers  to  carry  persons  arrested  to  prison  within 
twenty-four  hours;  and  the  reason  why  they  shall  not  be  car* 
ried  to  prison  sooner  is,  that  they  may  have  an  opportuniQr  of 
procuring  bail,  or  of  agreeing  with  the  persons  at  whose  suits 
they  are  arrested.     This  therefore  can  only  apply  to  those  per* 
sons  who  are  bailable:  and  the  fourth  clause  shews  that  the 
L^slature  knew  how  to  describe  persons  in  execution,  and  that 
the  words  used  in  the  former  section,  ^^  arrested  or  in  custody," 
would  not  extend  to  <<  persons  in  execution ;"  for  these  last 
words  are  used  in  the  fourth  clause,  in  contradistinction  to  the 
former,  and  would  not  have  been  added  if  the  Legislature  had 
thought  that  the  former  would  have  been  sufficient.    There- 
fore,  as  well  on  the  reason  as  on  the  fair  construction  of  the  words 
of  the  act,  <'  the  persons  arrested  or  in  custody,"  mentioned  in  the 
first  daus^  only  mean  persons  arrested  on  mesae  process:  and 

such 
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iuch  indeed  has  dlways  been  the  opinion  in   Westminster-JiaU       1790. 
since  the  passing  of  this  act. 


Evans 

Rule  absolute.  ognwt 

Atkins. 


Solomons  against  Freeman.  M^jay, 

^  Feb.  6th. 

rilHE  declaration  was  delivered  as  of  Michaelmas  Term,  with  jf  a  plet  be  de- 
notice  to  plead  within  four  days  o{  Hilary  Term.     On  &-  ^^f/Jhedc. 
turdayy  28th  of  Januaryy  at  six  o'clock  in  the  evening,  a  plea  ^ndani  hu  34 
was  demanded:  and  on  the  Monday  following,  at  twelve  o'clock,  after  the  de- 
judgment  was  signed  for  want  of  a  plea  ;  but  at  two  o'clock  on  ^"Sj^iJ*!."***^ 
that  day,  the  defendant  pleaded  the  general  issue.     The  only 
Question  was,  Whether  the  defendant  had  till  six  o'clock  on 
Monday  to  plead,  or  only  twenty-four  hours  after  the  plea  was 
demanded,  though  that  time  expired  on  a  Sunday. 

The  Court  were  of  opinion,  That  the  defendant  had  twenty- 
four  hours  clear  after  the  demand  of  the  plea,  exclusive  of  the 
whole  of  Sunday  {a) ;  and  they  made  the  rule  absolute  for  set- 
ting aside  this  judgment  for  irregularity. 

Rule  absolute* 

Baldwin  in  support  of  the  rule.     JSaooer^  contrd. 

(a)  If  Sunday  be  the  last  of  the  four  days  to  plead  in  abatement,  the  party  has  till  the 
next  day.    Ltc  v.  Carlton,  ante,  3  ToL  649* 


MuNT  and  Another  against  Tremamondo.  M^day, 

npHE  issue  in  this  cause  was  joined  on  the  ilth  of  November  ifissueinaZM- 
last,  early  enough  for  the  plaintiff  to  have  given  notice  of  ed  early  enough 
trial  for  the  sittings  after  Michaelmas  Term,  Uie  venue  being  in  ^^^*  JJJ^  uMff 
L/mdon  ;  but  as  the  plaintiff  did  not  give  notice  of  trial  then,       to  give  notice  of 

Gibbs  moved  in  this  term  for  judgment,  as  in  case  of  a  non-tings  after  that 
suit  for  not  proceeding  to  trial;  saying.  That  by  the  practice  of  fcndani^snoten- 
the  Court  the  plaintiff  was  bound  to  go  to  trial  at  the  sittings  titiedtojudg- 

A         1  •         1  •  1    •  ••*•••      J  1  i_    rocnt  as  in  case 

after  the  term  in  which  issue  was  joined,  if  jomcd  early  enough  of  a  nonsuit  for 

for  that  purpose.  "o'^triaTun^^^^^^^^ 

Wood,  contra,  denied  that  the  practice  was  so;  and  insisted,  thepbintiffhas 

That  the  defendant  was  not  entitled  to  this  rule,  as  the  plaintiff  notice  of  trial 

had  not  in  fact  given  notice  of  trial  in  Michaelmas  Term. 
The  Court  were  of  this  opinion ;  and 

Discharged  the  rule  (a). 

{a)  The  practice  in  the  Commoo  Pleas  is  different.    Vid.  Frampton  v.  Payne,  H,  Bl. 

Drewry 
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^^^^  Drewry  against  Twiss  and  Another. 

Proof  that  de-  HpHIS  was  an  action  upon  the  case  for  negligence,  in  running 
fendant's  boat      -*•    down  the  plaintiff's  boat  in  the  river  ThameSy  at  a  certain 

ruB  down  the  «       i    t^  i        mi  /»  rr*i_         » 

piaintiff'aivthe  place  near  the  half-way  reach.  The  proof  was.  That  theao- 
^^b^hmme*^  cident  happened  on  the  Themes^  in  half-way  reach.  An  objectkm 
wiM  fnppMt  an    jg^^  taken  at  the  trial,  that  there  was  a  variance  between  the  de- 

allcpitioiif  tntt 

the  boat  was  nm  darstion  and  the  proofof  it;  and  til  at  the  plaintiff  had,  by  hisoTO 
^huMmesr^  allegation,  made  the  place  material:  but  Lord  Kenyan  sufifered 
half-way  reach,    jjjg  cause  to  proceed,  irivins:  the  defendants  leave  to  move  this 

in  an  action  OB  ^  .     7,    • 

the  case  for        Court  to  enter  a  nonsuit,  if  they  should  be  of  opinion  that  me 
[sjSf&^.  140.  objection  ought  to  prevaiL    A  verdict  was  giTen  for  the  plaintifl^ 
s  £ati,  502.]     nil  J  ^^  defendants  obtained  a  rule  to  shew  cause  why  that  ver- 
dict should  not  be  set  aside^  and  a  nonsuit  entered.     This  nile 
w«s  now  exposed  by 

Russetly  who  rdied  on  the  case  of  ^<  NorfiM  v.  Young,  Tint 
^  was  a  (^)ecial  action  on  the  case,  for  negligently  driving  a  cart 
*^  against  a  post-chaise.  The  declaration  stated.  That  the  fdain- 
<<  tiff  on  &e.  at  Eppingy  in  the  county  of  Essex^  was  possessed 
<<  of  the  chaise  which,  at  the  time  of  committing  the  grievance 
^  was  travelling  in  and  along  the  king's  highway,  there :  that 
<<  the  defendant  was  also  then  and  there  possessed  of  his  cart, 
**  and  was  also  then  and  there  driving  the  same  in  and  along 
*^  the  said  kin^s  higlvway^  yet,  &c.  It  appeared  in  evidence, 
<<  that  the  accident  happened  upon  a  hill  going  into  Colchester^ 
and  not  at  Epping :  upon  which  it  was  objected,  That  as  the 
fact  was  alleged  to  have  happeneil  in  a  highway  in  a  particular 
^  situation,  the  plaintiff  was  bound  to  prove  it  as  laid :  it  was 
^  likened  to  the  ordinary  case  of  trespass  for  entering  a  house 
'^  situate,  8cc.  and  then  and  there  taking  goods  (a),  where,  though 
^^  tlie  latter  part  of  the  trespass  be  not  local,  yet  being  coupled 
^  with  another  cause  of  action,  which  is  of  a  local  natnre^ 
^  namely,  the  trespass  in  the  house,  the  plaintiff  fidls  in  toto  if 
'*  he  mistake  the  situation  of  the  house.  The  Lord  CUef 
*^  Baron,  before  whom  the  cause  was  tried,  reserved  the  point: 
^  but  on  ai^Iication  (&)  this  Court  reftised  even  a  rule  to  diew 
^  cause  wliy  a  nonsuit  should  not  be  entered ;  spring.  That  the 
"  action  was  transitory,  and  that  the  place  was  merdy  alleged 
^^  as  a  venue  J*  So  here  this  action  is  transitory;  and  the  words 
"  near  the  half-way  reach'*  may  be  rejected. 

(a)  Amily  y,  Pgrimtw,  M.  32  G.  ^,  B,  R,  S,  P.  (Sj  3ikk  $9  C.  $. 

ErsHne 


1%r; 


wxif. 
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Eiskine  and  Burroughs  in  support  of  the  rule.     Though  per*       179S* 
haps  the  plaintiff  need  not  have  alleged  that  thit,  accident  hap- 
pened  near  the  half-way  reach,  yet,  having  so  alleged  it,  he       j^itut 
was  bound  to  prove  it,  the  allegation  not  being  unpertinent* 
The  place  is,  by  the  manner  in  which  the  declaration  is  framed^ 
interwoven  with  the  offence  itself  and  cannot  therefore  be  va- 
ried.    Now  the  words  "  near  the  half-way  reach,"  exclude  die 
half-way  reach :  and  if  this  evidence  will  support  this  averment^ 
it  would  equally  prove  an  allegation  that  the  acr^^^.ent  happened 
at  any  distance,  e,  g.  Gravesend.    Then  suppose  another  ac- 
tion were  brought  by  the  plakitid^  alleging  the  accident  to 
have  happened  at  Gravesend,  the  recovery  in  this  action  could 
not  be  pleaded  in  bar  to  it.     In  an  action  for  false  impriscm- 
ment,  tried  some  years  ago  befi3re  Lord  Mamfiddj  the  defend- 
aat  pleaded  that  he  was  a  const^le,  and  had  carried  the  plain- 
ti^  on  a  specific  charge^  before  Alderman  Sainsbun/ :  to  whidi 
the  plaintiff  replied,  De  injurid  sudj  fcc     Lord  Mansfield  heM^ 
that  the  evidence  that  the  defendant  had  taken  the  plaintiff 
before  Aldarnian  Watson^  did  not  support  the  plea  of  justifica* 
tion.     There  the  defendmit  need  not  have  named  the  magis- 
trate, it  being  sufficient  for  bis  purpose  that  he  had  takei  the 
plaintiff  before  a  justice ;  but  having  named  one,  he  was  bound 
to  prove  his  justification  as  laid.     So  in  Savage  v.  Smithy  Gotddf 
J.  said  (a),  *^  If  you  will  set  forth  the  commencement  of  a  puUic 
^  act  of  parliament,  you  must  prove  it,  though  you  might  have 
^  omitted  it."     In  peijury  also  the  same  strictness  is  required 
in  proving  the  allegations  precisely,  in  order  that  the  defendant 
may  have  an  opportunity  of  pleading  the  matter  in  bar  to  anodier 
prosecution :  and  a  determination  in  Aivour  of  the  plaintiff  in 
this'  case  will  introduce  loose  and  usdess  allegations  in  {headings 
in  other  cases,  and  will  prove  subversive  of  one  of  the  first  ob- 
jects of  pleading,  Precision. 

Lord  Kenyon,  C^.  J. — ^This  is  a  transitory  action,  and  not 
like  the  case  to  which  it  was  assimilated  at  nisi  frius^  of  tres- 
pass qtuire  clausum  fregit^  where  the  boundaries  of  the  dose 
must  be  proved  as  laid ;  for  that  action  is  in  its  nature  local. 
If  any  inconvenience  could  arise  from  not  allowing  this  objec- 
tion, particularly  that  which  was  stated  at  the  bar,  that  a  reco- 
very in  this  action  could  not  be  pleaded  in  bar  to  another,  I 
should  think  the  objection  ought  to  prevail :  but  inasmuch  as 
those  consequences  will  v  not  follow,  as  the  objection  is  against 

the 
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179S«        the  justice  of  the  case,  and  as  one  of  a  simiUr  natare  was  di«I- 
"T  lowed  in  Norfolk  v.  Yoiing^  I  think  this  ought  not  to  be  allowed* 

a^auut  BuLLER,  J* — This  is  an  action  upon  the  case  for  misfeasance^ 

*        which  is  transitory  in  its  nature :  and  it  is  material  to  attend 

to  the  nature  of  the  action,  in  order  to  distinguish  this  case 

from  that  of  Bristaw  v.  Wright  {a),  where  the  plaintiff  &iled  in 

'  proving  a  contract  which  he  had  stated  in  Ivis  declaration.     A 

trivial  variation  in  setting  out  a  contract  (A),  a  record,  or  any 

written  instrument,  is  fatal;  because  it  does  not  appear  that 

'  the  contract  given  in  evidence  is  that  on  which  the  plaintiff 

declares :  it  is  matter  of  description.  But  even  in  the  case  of 
perjury,  we  all  know  that  a  trifling  mistake  is  not  fatal:  as 
where  the  word  t^  undertood"  was  used  in  the  assignm^it  of 
peijury  instead  of  *^  understood  (c)."  So  in  anotlier  case^ 
where  **  pound"  was  written  for  ^^  pounds."  In  this  case,  the 
defisndants  were  not  misled  by  the  declaration ;  for  the  gist  of 
the  offence  was  the  defendants'  having  run  dowp  the  plaintiff's 
vesseL  This  is  not  like  the  case  of  a  justification  to  an  action ; 
for  it  frequently  happens,  that  the  justification  to  an  action  for 
fidse  imprisonment  is  local,  because  the  officer  can  only  do  the 
act,  which  he  attempts  to  justify,  within  particular  limits;  so 
that  the  action,  which  was  in  its  nature  transitory,  becomes  lo- 
cal by  the  justification;  and  in  such  a  case  the  justificaticm 
must  be  proved  as  it  is  laid.  The  argument,  that  a  recovery  in 
this  action  could  not  be  pleaded  in  bar  to  another  broi^ht  for 
the  same  cause  of  action,  begs  the  question.  If  it  were  neoei- 
sary  for  the  plaintiff  to  prove  that  this  accident  happened  OMi 
of  half-way  reach,  I  admit  that  the  defendants  could  not  plead 
this  action  in  bar  to  another,  where  the  act  should  be  stated  to 
have  been  done  in  a  different  place :  but  when  it  is  determined 
that  the  plaintiff  may  recover  on  this  evidence,  it  necessarily 
follows  that  the  defendants  may  plead  the  recovery  in  this  ai> 
tion  in  bar  to  such  other;  because  the  disallowing  of  this  ob- 
jection must  proceed  upon  the  ground  of  the  all^;ation  in  the 
declaration  being  immateriaL-  The  recovery  in  this  acdoQ 
might  be  pleaded  in  bar  to  another  action,  by  averring  that  the 
running  down  of  the  plaintiff's  ship  in  that  case  was  the  same  as 
that  complained  of  in  the  present  I  am  therefore  of  opinion. 
That  as  this  is  an  action  on  the  case  for  negligence,  which  ia 
transitory,  this  objection  ought  not  to  prevail. 


(a)  Dmtgl.  66S'  34I  edition.  ^  (i)  Vid.  Qwhmttt  r.  PkOUps^  ante,  g  voL  643* 

OBOSE9 
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Grose,  J.  mentioned  the  case  oi  Frith  y.  Gray  {a\  as  decid-       1792. 
ing  the  present* 


Rule  discharged.  agaima 

Twisi. 

(«)  HiL  7  Gf,  3*  B.  R.    That  was  an  action  upon  the  casc^  upon  an  agreement  that  [%  B,  tf,  P.  xi8, 
the  defendant  would   procure  the  plaintiff*  a  booth  at  the  hone-race  OQ  Bamei  Comimom,  Ml* 
The  declaration  stated,  that  there  being  to  be  had  a  certain  entertainment  of  horse-racing  **         *  **^i 
upon  Barmet  CoaraMn,  in  the  county  of  MiJdUse*,  it  was  agreed,  ftc;  at  the  trial  it  was 
proved  that  the  whole  of  Bmrmet  Common  lay  in  the  county  of  Hertford^  and  an  objection 
was  taken,  on  the  ground  of  this  variance.     But  Lord  MtunJUld  and  the  rest  of  the  Court 
(on  motion  for  a  new  trial)  said.  That  the  gbt  of  the  agreement  was  the  procuring  the  booth 
upon  Bartut  Commemg  that  it  was  perfectly  immaterial  whether  Barnet  Commoit  were  in 
MiddUuK  or  not;  and  therefore  that  those  words  ia  the  dedaration  might  be  rejected. 


MuNT  and  Another,  Executors,  &c»  against  Stokes        nentay, 

and  Anothen  ^^' 

ri^HIS  was  an  action  to  recover  2004A  Ss.  4id.  for  money  had  The  testator 
"^    and  received  by  the  defendants  for  the  use  of  the  plaintifis  edmLty  on^g* 
as  executors  of  A.  Mcintosh:  the  defendants  pleaded  the  gene*  conScT'*' h*- 
ral  issue;  and  at  the  trial  a  special  case  was  reserved,  stating  hitedby  the 

,«,,.-  •  «W8  of  this 

tbe  toliOWing  facts  :  country,  his  txm 

In  January  1785  the  plaintiflP's  testator  Alexander  M^Intosk  ^^^ 
was  at  Calcutta  in  BetisaL  in  the  East  Indies,  with  the  ship  Hus-  funded  the  mo- 

^       .  ,        1  t  ri  f  .  ney  to  the  lend. 

SOT,  carrying  Danish  colours,  wbereoi  he  was  at  that  time  master  ers,  the  defend- 
and  owner.     By  the  laws  of  Denmark^   all  persons  who  are  h«id|  that  the"'* 
masters  of  ships  belonging  to  Danish  ports,  and  carrying  the  «*«c"tors  could 
Danish  tifigi  must  be  either  natural-born  subjects  of  the  king-  action  for  mo-. 
dom  of  Denmark,  or  become  denizens  of  Denmark,  and  take  the  ceived  torecol^ 
oaths  of  allegiance  to  the  king  of  Denmark.     On  the  6th  of  Ja-  ^*'  ^*^^  ^^^ 

o  ^  money,  not- 

nuary  1785  Mcintosh  borrowed  at  Calcutta  of  the  defendants  withstanding 
(being  J3rf/i5A  subjects)  2O9OOO  current  rupees  upon  the  terms  could  not  hTve 
mentioned  in  the  condition  of  a  respondentia  bond  (which  was  ^^/^    .. 
stated).     Tbe  condition  (after  reciting  that  Mcintosh  had  taken  [^^.  104.] 
up  and  received  of  the  defendants  20,000  current  rupees,  making 
SI 66/.  IS5.  4(/.  to  run  at  respondentia  on  the  ship  Htissar,  of 
which  Mcintosh  was  the  commander,  and  her  guns,  arms,  am- 
munition, stores,  See.  and  also  upon  the  goods  and  merchandises 
laden  and  to  be  laden  on  board  during  her  voyage  bound  from 
Calcutta  from  out  of  the  river  Hoogly  to  the  coast  of  Coroman* 
del,  and  thence  to  proceed  for  and  arrive  at  Copenhagen  in  Den^ 
mark,  being  to  sail  on  the  Slst  oi  January  from  out  of  the  river 
Hoo^y,  at  the  rate  of  10/.  per  cent,  for  the  voyue)  was,  that 
Vol.  IV.  Oo  ■  if 


Stoke  tb 
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179£.       if  the  Hussar  did  sail  on  the  above  vojage»  and  arrife  at  Ct^tm^ 
-  hasen  before  the  end  of  nine  months,  to  be  compiKed  from  At 

4^aMi<  day  of  leaving  Calcutta^  when  also  the  risk  of  the  respondentia 
lender  commenced,  and  if  M'lntosh^  his  heirs,  executors,  &c 
before  the  end  of  nine  months,  &c«  paid  to  the  defendants,  ftc 
the  principal  sum  of  2166/.  I3s.  4i«  in  London^  together  wHb 
the  premium  of  10/.  per  cent,  for  the  voyage,  if  the  same  wen 
performed  within  nine  months,  &c.  and  if  any  longer,  prt>raU: 
in  consideration  of  which  premium,  the  usual  risk  of  rivers,  vi<^ 
lence  of  the  seas,  &c.  was  to  be  on  account  of  the  defimdants; 
and  in  case  of  the  lota  of  the  ship,  M^JbOahj  bis  bdrs,  exacn* 
tors,  &c.  did  within  six  months  next  after  such  loss,  or  as  soon 
after  as  such  average  should  be  ascertidned,  pay  to  the  defend- 
ants such  average  or  proportion  as  by  custom  shoald  be- 
come due  on  the  salvi^,  then  the  obligatioii  was  to  be  void. 
A.  Mcintosh  soon  afterwards  sailed  in  the  ship  the  Hussar^ 
with  Danish  colours,  from  Calcutta  to  the  coast  of  Cbroauia- 
idf  and  there  took  goods  on  board,  and  from  theiioe  tailed 
fiir  Copenhagen.  In  December  1785  A.  M^InAmk  died,  kavii^ 
first  made  bis  will,  and  appointed  the  pkuntiffd  and  feur  allien 
executors.  The  pkuntifb  alobe  proved  the  will  in  Ike  preroga- 
tive Court  of  Canterbury.  On  12th  October  1786  the  pkunlifi^ 
iqfxm  application  to  them  by  tbe  defeudantsi  paid  to  the  de> 
fendants  20042.  S$.  4td.  in  discharge  of  the  bMid  so  entered  iata 
by  Mcintosh. 

RomUbfi  for  the  plaintiffs  made  three  points:  Ist,  Tlioda* 
fendants  cx>uld  not  have  recovered  this  money  on  the  band^ 
either  from  the  plaintiffs  or  their  testator,  tbe  Iransactimft  beHg 
vdd  by  Stat.  7  Geo.  1.  e.  21.  9.2.;  and  21  Geo.  9.  c;  65.  s.  28l 
(which  was  admitted).  2dly,  The  plaintifis,  having  paid  k^  avs 
intitled  to  recover  it  back.  In  all  cases,  except  two^-  where  a 
party  has  paid  money  under  a  mistake,  either  of  fact  or  of  law^ 
he  may  recover  it  back  again  in  an  action  for  money  had  and 
received.  Farmer  v.  Arundelly  2  Bl.  Rep.  824>.  The  two  ac- 
cepted cases  are,  1  st.  Where  he  was  bound  in  conscience  tfaoogii 
not  in  law,  to  make  the  payment;  2dly,  Where  he  is  partidpt 
criminisi  but  this  case  does  not  fall  within  either  of  those  cer* 
cq>tions.  The  plaintifis,  who  are  executors,  were  D<yt  bound  ia 
conscience  to  complete  an  agreement  made  in  vidation  of  lawt 
and  to  pay  this  money ;  for  it  will  not  be  allowed  to  them  in  tko 
distribution  of  assets ;  and  they  could  not  give  this  pi^nx^eiit  ia 
evidence  under  the  plea  of  plene  administraverunt.  They  ivers 
not  oafy  not  parties  to  the  or^riRal  agreement^  bat  tiKy  o^ald 

Mt 
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not  possibly  be  benefited  by  it  iBt  any  event,    since  tbcy  are       1792. 
either  trustees  for  the  creditors  of  the  testator  or  for  the  legatees.*  — — • 

l^lf  NT 

Neither  does  this  case  come  within  the  other  exception ;  forthese  against 
plaintifis,  not  being  parties  to  the  original  contract,  cannot  be  ^^^^^^' 
said  to  be  participes  criminis;  and  the  maxim  potior  est  conditio 
possidentis  is  never  applied  but  when  the  parties  are  in  pari  delicto. 
The  Courts  have  even  gone  so  far  in  the  application  of  this  prin- 
ciple as  to  discriminate  between  the  different  degrees  of  guilt ; 
and  they  have  held  that  money  paid  for  insuring  tickets  in  the 
lottery  may  be  recovered  back  from  the  office-keeper  (a)y  because 
the  Legislature  considered  the  insurer  as  more  culpable  than  the 
insured,  but  that  money  paid  by  the  lottcry-office-kceper,  in  con- 
sequence of  having  insured  tickets,  cannot  (&);  and  in  both  those 
cases  is  the  transaction  prohibited  by  statute.  It. must  be  admit- 
ted indeed  that,  if  the  testator  had  paid  this  money,  the  execu- 
tors could  not  have  recovered  it  back,  because  they  must  have 
claimed  it  as  money  had  and  received  to  the  testator's  use,  and 
then  the  case  would  have  come  within  both  these  exceptions ; 
bat,  aa  between  these  parties,  it  will  be  a  case  of  greater  hardship  ' 

on  the  plaintiffs  if  they  cannot  recover,  than  on  the  defendants 
if  they  should  be  compelled  to  refund ;  because  the  plaintiiSs 
cannot  retain  the  money  out  of  the  testator's  assets,  but  the 
loss  must  be  borne  by  the  plaintiffs  individually,  who  are  per- 
fectly innocent,  whereas  the  defendants  w^ere  parties  to  the  il- 
legal contract  Sdl}',  If  then  the  plaintiffs  be  intitled,  they  may 
recover  in  this  form  of  action.  The  addition  of  exeaUors  in  the 
declaration  is  merely  description ;  the  plaintiffs  might  have  de^ 
dared  in  their  own  right ;  and  the  allegation  of  their  being  ex- 
ecutors may  be  rejected  as  surplusage ;  for  it  will  not  protect 
them  from  paying  costs  in  the  event  of  the  defendants  succeed- 
ing. 1  Ld.  Rayni.  436.  2  Ld.  Raym.  1215.  Smith  v.  Barrow^  ante, 
2  wrf.  4-76.  and  Cockerill  v.  Kynaston^  ante,  277.  Nor  is  it  any 
objection  in  this  stage  of  the  cause  that  the  action  is  not  brought 
by  all  the  executors,  for  that  was  the  subject  of  a  plea  in  abate- 
ment. 

LfOrd  Kenyon,  Ch.  J.  (stopping  Lcem^  contra.) — It  has  been 
said  that  this  was  not  a  debt  which  the  plaintiffs  were  bound  in 
conscience  to  pay  to  the  defendants ;  but  I  think  that  they  were 
bound  both  in  honour  and  conscience  to  refund  the  money  which 
the  defendants  had  advanced,  tliough  the  original  contract  were 
contrary  to  a  positive  law ;  for  this  is  not  a  penalty,  but  money 

(«)  Jaqutt  ▼.  GoUgbtly^  2  Bl.Ktp.  1073.  *^  Jaquttv.  fFbitby^  H,  Sl.lkt^.  C.  B.  6$, 
(i)  Browtw^  V.  Morru,  Cowf.  79a 

O  o  2  which 
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1792.       which  the  defendants  had  actually  advanced;  and  the  oi^nal 
contract  was  not  malum  in  scy  but  m^dum  prohibitum.     Thoofjnt 


against  the  sccurity  on  which  this  money  was  borrowed  was  void  by  the 
Stokes.  statute,  I  do  not  know  but  that  an  action  for  money  had  and 
received  might  have  been  maintained  by  the  defendants  to  re- 
cover back  this  money :  the  cases  cited  relative  to  premiums  go 
a  great  way  to  shew  that;  but  the  ground  on  which  I  go  » 
this,  that  there  was  no  misrepresentation  or  any  improper  con- 
duct by  the  defendants  to  extort  the  money  from  the  plaintifi; 
but  the  plaintiffs,  knowing  the  whole  transaction,  and  the  law 
also,  as  they  were  bound  to  know,  voluntarily  paid  it.  Thers 
was  nothing  contrary  to  conscience  in  the  defendants  receiving 
the  money  which  they  had  advanced;  the  plaintifi  therefore 
are  not  intitled  either  in  law  or  in  equity  to  recover  it  bade 
again.  This  is  not  like  a  case  which  I  remember  many  yean 
«go,  where  an  action  was  brought  to  recover  the  excess  of  a 
copyhold  fine :  there  it  was  held,  that  the  money  might  be  re- 
covered back  in  an  action  for  money  had  and  received  against 
the  steward,  because  he  had  used  coercion  to  obtain  payment 
of  Ihe  excessive  fine;  he  would  not  deliver  the  title-deeds  with- 
out. Nor  is  tliis  a  case  of  singular  hardship  against  the  exe* 
cutors ;  for  where  executors  pay  a  debt  of  an  inferior  nature, 
though  conscientiously,  and  without  any  view  to  prefer  one 
creditor  to  another,  the  loss  must  be  borne  by  them  indivi- 
dually, if  the  assets  be  insufficient  to  pay  all  the  debts  of  a 
higher  nature.  Without  going  into  the  question  of  form,  upon 
which  I  should  be  sorry  to  have  the  case  decided,  I  am  clearly 
of  opinion  that  on  the  merits  the  plaintiffs  are  not  intitled  to 
recover. 

BuLLER,  J. — In  the  case  of  illegal  contracts,  one  party  cannot 
recover  against  the  otlier  on  the  contract  itself:  but  if  he  come  to 
rescind  the  contract,  he  may  recover  back  so  much  money  as  has 
been  paid.  This  was  established  in  Jaques  v.  Golightlyj  and  in 
Lawry  v.  Bourdieu  {a).  If  the  party  come  into  a  Court  of  justice 
to  enforce  an  illegal  contract,  two  answers  may  be  given  to  his 
demand :  the  one,  that  he  must  draw  justice  from  a  pure  foun* 
tain ;  and  theother,  that  potior  est  conditio  possidentis.  Such  would 
have  been  this  case  if  the  plaintifi^  had  not  paid  t^ie  money,  and 
an  action  had  been  brought  on  the  contract :  bu^,  the  plaintifi 
having  paid  it,  the  question  is.  Whether  the  defendants  retain  the 
money  against  conscience?  I  think  they  do  not,  because  th^ 
have  only  received  back  the  money  which  they  had  before  ad- 

Tanoed. 
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vanced  to  the  plaintifPs  testator.     I  also  think  that  the  point  of       1792* 

form  is  against  the  plaintiffs :    they   shoald    have    declared  in    

their  own  right,  and  not  as  executors.     At  all  events,  if  the  ac-        agaitut 
lion  be  brouglit  by  the  executors,  all  of  them  should  have  joined ; 
and  this  is  a  defect  in  the  plaintiffs'  title.     Where  indeed  seve- 
ral are  named  executors,  and  ond  only  proves  tlie  will  and  acts, 
that  one  is  liable  to  an  action ;  but  he  cannot  sue  alone,  until 

the  others  have  renounced. 

Postea  to  the  defendants  (a). 

(tf)  Vide  Cockcrill  v.  Kynaitoity  ante,  277.  7  M^J.  246. 


Gorton  and  Another  against  Falkneb.  m!^^ 

IN  trover  for  three  looms,  for  weaving  small  wares,  a  special  i»»»pl«nenti of 
case  was  reserved.     The  plamtiffs,    bemg  manufacturers  of  distrained  for 
small   wares    at   Manchestery   employed  one  R.  Minikin^  as  a  no^^jn  actual 
small-ware  weaver  there,    to  make  linen  and  cotton  tapes  for  "**. "  \^  ^'T*^' 

*  and  if  there  be 

them ;  and  for  that  purpose,  in  August  last,  lent  him  two  looms,  no  other  suffi- 
one  for  himself  and  the  other  for  his  wife,  to  weave  upon ;  and  on  the  premises. 
afierwards,  in  October  last,  on  application  by  Minikin^  lent  him  t'^*''''-  iia-J 
another  loom.  Minikin  and  his  wife  worked  upon  two  of  the 
looms;  and  Boardman  (M/n/XriVs  journeyman)  had  been  seen  to 
work  on  one  of  them.  The  looms  were  used  and  worked  upon 
in  a  part  of  a  house  in  which  Minikin  resided  at  Manc/iester, 
which  was  let  to  him  by  the  defendant.  For  the  use  of  the 
looms  Minikin  was  not  to  pay  the  plaintiffs  any  thing ;  but  he 
was  to  work  for  the  plaintiffs  only.  The  case  also  stated,  that 
it  is  customary  at  Manchester  for  persons  in  the  small-ware 
trade  to  lend  their  workmen  looms  to  weave  upon,  without  re- 
ceiving any  thing  for  the  use  of  such  as  are  for  weaving  linen 
or  cotton  tapes;  but  it  is  common  for  worknxen  to  pay  for  the 
hire  of  such  as  are  for  weaving  worsted  tapes ;;  and  all  the  looms 
in  question  were  for  weaving  linen  and  cotton  tapes.  Minikin 
being  tenant  to  the  defendant  of  part  of  his  house,  and  rent  be- 
ing due  for  the  same,  the  defendant  distrained  the  looms  so  lent 
to  Minikin  by  the  plaintiffs  for  rent  upon  the  premises ;  and 
afierwards,  according  to  the  statute,  appraised  and  sold  the 
same.  At  the  time  of  the  distress,  there  were  no  other  goods 
upon  the  premises. 

S.  Heywood  for  the  plaintiffs.  A  point  was  made  below,  but 
which  will  not  perhaps  be  insisted  upon  now,'  that  since  the  stat. 
2  W.4rM.  c.  5.  all  goods  are  liable  to  distress  for  rent,  on  the 
ground  that  a  distress  must  now  be  considered  as  a  statute  exe- 
cution :  bat  in  answer  it  may  be  observed,  that  that  statute  only 

ex|ended 
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1792.       extended  the  remedy,  and  enabled  the  landlord  to  distrain  tho» 
things  which  before  were  liable  to  a  distress,  bnt  did  not  sabgect 


Falkncr. 


^J^i       every  moveable  chattel  indiscriminately  to  a  distress  for  rent 
If  that  ground  be  abandoned  by  the  defendant,  the  plaintifi  are 
intitled  to  recover,  whether  the  looms  be  considered  as  the  pro- 
perty of  the  tenant  himself  or  of  the  plaintifls.     Considered  in 
the  first  point  of  view,  utensils  of  trade  are  privileged  from  dis- 
tress by  the  common   law.     Originally  nothing  coald  be  dis* 
trained  for  rent  but  what  made  part  of  or  partook  of  the  profits 
of  the  land.     Fitz.  Abr.  ^^  Avowries"  pi.  216.     Beasts  of  the 
plough  were  also  exempt,  if  there  were  ^ny  thing  else  liable  to 
the  distress.     Co.  Lit.  47.  a.  Dy.  312.  nutrg.     This  was  also 
enactetl  by  51  Hen.  3.  st.  4. ;  which  statute.  Lord  Coke  observed, 
was  confirmatory  of  the  common  law.    2  Inst.  132.    And  though 
the  rigour  of  the  ancient  law  has  been  in  some  d^ree  relaxed 
in  this  respect ;  and  though,  generally  speaking,  all  moveable 
chattels  may  now  be  distrained,  whether  they  partake  of  the 
profits  of  the  soil  or  not,  yet  certain  things  have  always  been 
considered  as  privil^ed,  among  whidi  are  utensils  or  instiu* 
ments  of  trade,  because  it  is  for  the  benefit  of  trader  and  for  the 
public  good,  that  they  should  be  protected.   Co.  Lit.  47.  a*    So 
a  mill-stone  in  a  mill,  and  an  anvil  in  the  smith's  shop,  are  pri- 
vileged, though  the  anvil  be  removed  out  of  the  stock,  or  the 
mill-stone  out  of  the  mill  to  be  picked.  14  Hen.  8.  26.     These 
looms  were  equally  protected  from  a  distress  for  rent,  if  they  be 
considered  as  the  property  of  the  plaintiffs.     They  were  lent  to 
the  workmen,  to  enable  them  to  work  up  certain  goods  for  the 
plaintiffs ;  and  all  the  reasons  urged  on  the  former  ground  are 
equally  applicable  to  this :  it  is  for  the  benefit  of  trade  that  ira* 
plements  of  trade,  thus  lent  to  workmen,  should  be  priTiieged 
from  distress  for  rent :  and  therefore  this  comes  within  the  al- 
lowed exemption.     In  Francis  v.  Wyatt  (a),    a  carriage  stand- 
ing at  livery  was  held  liable  to  a  distress  for  rent,  because  it  was 
part  of  the  profits  of  the  premises.     But  that  reason  does  not 
hold  in  this  case.     And  the  exeHoption  d^ends  on  the  nature  of 
the  goods  themselves,    and  not  on  the  place  where  they  arc 
found.     Rede  v.  Btirlnf^  Cro.  Eliz.  596 ;  and  CHsbourn  v.  AKnf, 
Salk.  249. 

Hotroydj  contra,  was  stopped  by  the  Court. 
Lord  KEmoN,  Ch.  J. — It  is  not  ^ecessary  in  this  case  lo de- 
cide the  question  which  (it  was  said)  was  intended  to  be  rabed 
on  the  oonstroction  of  the  statute  of  Wilb'am  4r  Mmry^  beeaose 

(«)  X  Bl.  Rep.  483.  and*  3  Burr.  1498. 

there 
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Aere  are  other  grounds  here  to  warrant  us  in  detenniaing  that       1792* 
the  distress  was  properly  taken.     It  will  be  sufficient  to  decide    ' 

Gorton 

diat  case  whenever  it  shall  arise :  but^  I  cannot  refrain  from  ob*  tf^mi 
aenring,  as  it  strikes  me  at  {M*esent,  that  that  act  of  parliament 
has  not  taken  away  all  privileges  from  distress,  but  has  merdy 
given  the  power  of  selling  those  things  which  might  l\a,yre  been 
distrained  before.  This  case  might  have  been  stated  more  ex* 
{iltoitly ;  particularly  if  the  looms  were  in  actual  use  at  the  time 
of  the  distress :  however,  we  must  now  decide  on  the  casie  as  it 
is  aent  to  us.  We  may  lay  it  down  as  a  general  proposition,  that 
sit  diis  time  all  moveable  chattels  are  distrainable,  whatever  may 
have  been  said  in  ancient  times  to  restrain  tlie  distress  on  those 
things  which  partook  of  the  profits  of  tlie  soil :  now,  not  only 
living  aninuils,  but  also  inanimate  things,  may  be  distrained. 
Bat  to  this  general  proposition  there  are  several  exceptions: 
•ome  things  are  exempt  from  being  distrained,  on  account  of 
iha  place;  and  others,  on  accoant  of  the  things  themselves* 
The  anvil  in  tlie  smith's  sho}},  and  the  mill-stoue,  are  privi* 
leged,  because  they  are  affixe^  to  the  freehold ;  and  a  iempo*^ 
rary  removal  of  the  one  or  the  otlier,  lor  the  purpose  stated  in 
the  argument,  is  not  sufficient  to  destroy  diat  privilege.  In  the 
case  of  Francis  v.  Wyatt  the  question  was,  Whether  a  livery- 
stable  had  the  same  privilege  as  a  common  inn,  so  as  to  protect 
a  carriage  standing  at  livery  ?  The  Court  thought  that  the  same 
reason  did  not  exist  in  both  cases^  and  therefore  that  the  privi- 
lege of  the  common  inn  should  not  be  extended  to  a  livery* 
atable.  There  are  several  other  exemptions,  which  it  is  not  ne- 
oeesary  to  state  particularly;  they  are  all  collected  in  8  Cbm. 
Dig.  112.  113.;  from  whence  it  appears,  that  utensils  of  trade 
are  not  liable  to  be  distrained  while  they  are  in  actual  use.  One 
of  the  instances  given  is,  that  of  an  axe  in  a  ci^penter's  hand, 
and  this  exemption  is  founded  on  good  sense ;  it  is  aHowed  not 
only  for  the  convenience  of  trade,  but  for  the  preservation  of 
the  peace.  Averia  caruae  are  also  privileged,  provided  there  be 
other  sufficient  distress;  but  if  not,  they  may  be  distrained. 
Now  in  this  case  it  is  not  stated  that  these  looms  were  in  actual 
nse  at  the  time  of  the  distress,  thoi^  they  had  been  used  Mid 
worked  upon,  which  is  too  loose  and  indefinite  a  finding  to  war- 
rant us  in  supposing  that  th^  were  then  in  use;  and  it  is  stated 
that  there  were  no  other  goods  upon  the  premises  liable  to  the 
distress.  Therefore^  I  am  of  opinion  that  the  distress  was  pro- 
pedy  auule. 

AsnxowKff 


Falknba* 
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1792.  AsHHUitSTy  J. — It  is  a  general  principle,  that  all  chattd* 
found  in  a  person's  house  are  liable  to  be  distrained  by  tbe  laiM^ 

ttgaima  lord :  it  is  triie  indeed  that  there  are  some  exceptions  to  the  ge^ 
neral  rule;  but  this  case  does  not  come  within  either  of  those 
exceptions.  The  foundation  of  this  prihciple  is»  that  as  the 
landlord  is  supposed  to  give  credit  to  a  visible  stock  on  the  pre- 
mises, he  ought  to  have  recourse  to  every  thing  whidi  he  finds 
there.  Now  it  does  not  appear  from  the  (acts  stated  in  thia  case 
that  the  looms  were  privileged  from  a  distress.  It  is  not  fimnd 
that  they  were  in  work  at  the  time  of  the  distress ;  but  it  is  stated 
that  there  were  no  other  goods  liable  to  be  distrained ;  and  it  is 
a  general  rule,  that  implements  of  trade  may  be  distrained,  ff 
there  be  no  other  goods  subject  to  a  distress. 

BuLLER,  J. — ^Whether  goods  be  the  property  of  the  tenant 
or  a  stranger  is  perfectly  immaterial,  provided  they  be  on  tbe 
premises,  and  be  not  privileged  by  law  from  a  distress.  The 
question  therefore  is,  Whether  these  goods,  which  were  on  the 
premises,  be  privileged  by  law  from  being  distrained?  When 
this  case  was  set  down  for  argument  before  (a),  I  alluded  to  a 
case  in  the  Common  Pleas,  which  goes  the  whole  length  of  de* 
ciding  the  present.  That  was  tbe  case  of  Simpson  v.  Haramrt  $ 
and  it  is  of  great  authority,  because  it  was  twice  argued  at  the 
bar;  and  Lord  Ch.  J.  WiUes  took  infinite  pains  to  trace  with 
accuracy  those  things  which  are  privileged  from  distress.  It 
was  argued  the  first  time  in  HiL  15  Geo.  2;  the  second  in  17 
Geo.  % ;  and  judgment  was  not  given  till  Mich.  18  Geo.  3.  (Mr. 
J.  BuUer  here  read  the  following  note  of  Lord  Ch.  J.  fViUeis 
judgment:  "  Simpson  v.  Harcourty  Mich.  IS  Geo.  2.  This 
*<  was  an  action  of  trover  for  a  stocking-loom.  The  defend- 
^^  ant  pleaded  not  guilty.  This  cause  wa»  tried  at  Leicester  as« 
*'  sizes,  and  a  special  verdict  to  the  effect  following : — That  the 
*^  plaintiff  waa  possessed  of  a  stocking-frame  of  the  value  of  8A 
*<  which  he  let  to  John  Armstrong  at  9^  per  week ;  that  Arw^ 
^  strong  was  by  trade  a  stocking-weaver*  That  Armstrong 
<*  was  indebted  to  the  defendant  in  53/.  for  rent;  and  that,  no 
**  other  sufficient  distress  being  on  the  premises,  the  defend* 
**  ant  distrained  this  stocking-frame  for  the  rent  in  arrear^  at  a 
**  time  when  Armstrott^s  apprentice  was  using  the  same ;  and 
«*  the  jury  submit  to  the  Court  if,  4-c.  1st,  Whether  a  stocking- 
<<  frame  has  any  privilege  at  all  from  being  distrained  ?  2dly,  If 

(«)  Thii  cale  waft  to  htve  been  argued  id  last  MieBadmat  Term»  but  the  Court  wnhed 
to  have  it  ntiorc  fuUy  itatcd ;  but  the  parties,  not  agreeiag  as  to  the  facts  to  be  introduced, 
^loind  t9  bketht  opinion  of  the  Court  on  the  cue  as  it  wu  oni|inalij  icated. 

««it 
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^  it  have,  whether  it  may.  not  be  distrained  wheA  there  is  no  1792. 
**  other  sufficient  distress  to  be  found?  3dly,  Whether  or  not  ^ 
^<  (when  no  sufficient  distress  is  to  be  found)  it  be  privileged  by  MgaiHtt 
"  being  in  actual  use?  There  are  five  things  which,  by  the 
*^  common  law,  are  not  distrainable.  ist,  Things  annexed  to  the 
**  freehold.  2d,  Things  delivered  to  persons  exercising  their 
^'  trade,  as  cloth  in  a  tailor's  shop.  Sd,  Hops  and  com.  4th,  In- 
<<  strumcnts  of  the  plough.  5th,  Instruments  of  trade.  The 
**  three  first  were  absolutely  privileged ;  the  two  last  only  sub 
<^  modo.  As  to  the  first,  they  are  not  distrainable  at  ^his  day ; 
**  nor  was  corn  distrainable  before  the  statute  2  fV.  Sf  M.  c.  5. ;  Vide  ii  Gm.  i. 
"  and  the  reason  was,  because  they  could  not  be  restored  in  the  ^•'9•'•^• 
same  plight  they  were  in  when  taken.  Beasts  of  the  plough 
were  not  distrainable,  in  favour  of  husbandry,  which  is  for 
<^  the  general  good  of  the  nation ;  and  if  they  were  distrained, 
<<  the  means  of  a  person's  livelihood  would  be  taken  away;  which 
^<  last  reason  holds  for  instruments  of  trade,  Co.  LiL  47.  a.  b. 
'^  This  frame  is  certainly  an  instnunent  of  trade;  and  we  are  of 
*^  opinion  that  it  may  be  distrained  when  no  other  distress  is  ^ 
'<  be  found.  This  puts  an  end  to  the  two  first. questions.  The  [6 T.  R.  138.] 
^^  Sd  is  the  only  material  one;  and  we  are  of  opinion  that  this 
«  stocking-frame  was  not  distrainable,  it  being  in  actual  use, 
<<  because  it  could  not  be  restored  in  the  same  plight ;  for  the 
**  stocking  then  weaving  must  necessarily  be  damnified !  another 
<<  reason  is,  because,  when  it  is  in  the  custody  of  any  person  in 
'*  actual  use,  it  cannot  be  taken  away  without  a  breach  of  the 
^'  peace.  1  Inst.  47.  a.  There  is  a  plain  distinction  in  Bracton^ 
**  and  all  the  books,  between  cataUa  otiosa  and  those  in  actual 
•<  use.  14  H.  8.  pi.  6.  Cro.  El.  549.  Moore,  214.  There  is  but 
**  one  case  which  looks  the  contrary  way  {viz.)  1  Sid.  440.  and 
**  even  there  a  qiuere  is  made ;  and  I  am  far  from  thinking  that 
**  case  to  be  law.  For  these  reasons  let  the  plaintifi^  have  judg^ 
**  ment.")  Now  the  present  case  falls  within  the  fifth  class,  which 
Ch.  Justice  Willes  said  was  only  privileged  sub  modo ;  they  are 
only  under  the  same  protection  as  averia  catuta.  The  point  in 
that  case  was,  that  the  frame  could  not  be  distrained,  because  it 
was  in  actual  use  at  the  time :  and  for  the  reason  now  given  by 
Lord  Kenyon,  a  distress  could  not  be  made  under  such  circum- 
stances without  a  breach  of  the  peabe.  As  therefore  the  looms 
in  this  case  were  not  in  actual  use  at  the  time  of  the  distress,  I 
am  of  opinion  that  the  plaintiffs  are  not  entitled  to  recover. 

Grose,  J.  -  In  1  Inst.  47.  utensils  of  trade  are  cliissed  together 
with  averia  caruca :  with  respect  to  the  latter,  all  the  old  aiUho- 

6  rities 
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1799.       rides  agree  in  saying  that  they  are  only  privil^edl  Crom  ^ittrai 
in  case  there  are  other  goods  liable  to  be  distrained.   2  Lui.  1$1 


tqrahut  Tlien,  implements  of  trade  being  put  on  the  tame  footkig,  are 

Falkwts.     ^uiiijed  only  to  the  same  partial  exemption. 

Postea  to  the  defendant 


WeiM^uy,  Lewis  against  Pottle. 

Fd.  8th. 

Actdcoaantttiaf  ^PHE  debt  in  a  former  action  between  these  parties  was  voder 
uiflnw^iS^  ^^  ^^  ^>"«  increased  by  the  cosU  in  that  action,  in 

onajudgmem     whicb  the  plaintiff  recovered,  the  defendant  was  held  to  bail  in 

for  lO^  for  da- 
mages and  coati  an  action  brought  on  that  judgment.     And  in  the  last  term 

^ dcbtaioM^^'  i>i7f  obtained  a  rule  to  shew  cause  why  he  should  not  be  dis- 
were  under  xo/.  charged  ou  filing  common  baiU  on  these  authorities,  Palmer  t. 
Needkamy  3  Bien\  1389. ;  Bdiiher  ▼.  Gihbs.  4  Bmr.  Sil7. ;  Biak 
V.  Batest  5  Burr.  2660. ;  and  an  anonymous  case  in  Cowp.  1S8. 
Marryatt  shewed  cause  against  tliis  rule;  and  said  that  a 
contrary  rule  was  established  in  Nightingale  v.  Nightingale^  m 
the  Common  Pleas,  2  Bl.  Rep.  1274. 

Lord  Kentov,  Ch.  J.  then  said,  that  as  a  different  practioe 
bad  prevailed  in  the  different  Courts,  it  was  proper  that  a  oon* 
fercuce  should  be  had  with  the  Judges  of  the  .Common  Pleas,  in 
order  to  make  the  practice  in  future  unlfiorm.  And  accordingly, 
on  this  day,  he  said  that  the  Judges  of  this  Court  had  consisted 
with  those  of  the  Common  Pleas,  and  that  the  result  of  it  was, 
that  they  had  agreed  to  conform  to  the  practice  of  dfte  other 
Court,  by  which  a  person  under  similar  circumstances  with  the 
defendant  may  be  held  to  special  bail :  and  they 

Dischaj^ged  the  BiUflw 


jved^iday,    Utteeson  agaifist  Vernon  and  Others,  Assignees  of 
^'^'^'^  Elizabeth  Ttler,  a  Bankrupt. 

to  1' tTbe^TT^^  iorrf  Chancellor  entertaining  some  doubts  about  the 
placed  as  stock,  ''-  determination  of  this  case  {VicL  ante^  3  xx)L  539.)  desired 
any  particular^  that  it  migfit  be  sent  here  again  to  be  reconsidered :  it  was  ao- 


comVabaoknwt  cordingly  put  in  the  shape  of  a  feigned  issuer  and  a  special  vcr^ 
^t^oK^nyn-    diet  was  taken  by  consent,  stating  the  same  fiicts,  in  snbstsnrpj 

lepAacetlie  stock, 

ji,  cannot  come  in  vote  S't  comrniaion.    [i%  Sssi,  605.] 
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as  before.    The  verdict  was  twice  {a)  argued  here,  and  the  qaes«       1792. 
tion  was  reconsidered  by  the  Court,  whose  unanimous  opinion 


VSRNON. 


was  now  dehvered  by  agahst 

Lord  Kenyon,  Ch.  J. — The  question  is,  Whether  the  plain- 
tiiF,  who  lent  his  stock  to  Mrs.  Tylers  on  her  engaging  to  replace 
it  geneially^  could  be  considered  as  a  creditor  for  any,  and  what 
sum  of  money,  previous  to  Mrs.  Tyler's  bankruptc}"^,  she  not 
having  replaced  it  before  that  time  ?  On  a  former  occasion  there 
was  a  difference  of  opinion  on  the  bench ;  a  majority  of  us  think- 
ing that  the  plaintiff  was  entitled  to  recover:  but  the  Lord 
Chancellor^  wishing  to  have  the  case  reconsidered,  sent  it  back 
again  for  that  purpose.  Most  certainly  it  is  never  too  late  to 
correct  an  error  in  the  administration  of  justice;  and  I  am  very 
glad  that  this  case  has  been  returned  to  us,  because,  on  further 
consideration,  wc  are  all  of  opinion  that  the  former  determina- 
tion cannot  be  supported.  The  question  in  this  case  depends 
on  a  simple  principle  of  law,  which  cannot  be  doubted.  It  is 
dear,  that  where  one  }^rson,  previotis  to  his  bankruptcy,  is  in- 
debted to  another  in  a  precise  sum  which  is  ascertained,  the  lat- 
ter may  prove  his  debt  under  the  commission :  but  it  is  as  clear, 
that  where  there  is  only  a  cause  of  action  existing,  where  the 
debt  is  to  arise  on  a  stipulation  which  has  not  been  broken  pre- 
vious to  the  time  of  the  bankruptcy,  and  where  the  debt  remains 
to  be  irquirt'd  into,  there  the  creditor  cannot  prove  his  debt 
under  the  commission,  and  the  demand  will  remain  undis- 
charged by  the  certificate. 

The  circumstance  which  had  too  great  an  effect  on  our 
minds  on  the  former  occasion,  was  the  extreme  hardship  of 
the  case ;  for  it  appeared  hard  that  the  plaintiff,  who  had  ad- 
vanced this  money  to  the  bankrupt,  and  which  constituted  a 
considerable  part  of  her  fund  to  be  distributed  among  her 
creditors,  should  be  himself  excluded  from  receiving  any  pro- 
portion of  this  fund  in  satisfaction  of  his  own  debt  We 
also  laid  too  great  a  stress  on  the  case  of  Dutch  v.  Wdrren^ 
reported  by  Sir  John  Strange  (6),  but  better  reported  in  the 
case  of  Moses  v.  Macferlane  (c);  for  there  is  a  material  dis- 
tinction bc*tween  that  case  and  the  present.  Th^^  the  party 
was  to  replace  the  stock  on  a  day  fixed,  namely,  on  the 
opening  of  the  books;  and  that  day  being  passed,  the  debt 
arose.  .  But  here  tho  stock  was  to  be  replaced  at  the  request 

(«}  Isk'HiL  31  Geo,  3.  by  SaUwrn  for  the  plaimiff, and  JBow/r  for  the  defeiubnts;  tod 
in  Trin.  31  Geo,  3.  by  Beartroft  for  the  plaintiflry  and  Brskim  for  the  defendants. 
[h)  X  Str,  406.  {g)  %  Bmr,  foxo.  xozz. 
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of  the  plaintiff  who  lent  the  stock,  and  no  sach  requiaiUon  liaT* 
ing  been  made  previous  to  the  bankruptcy,  no  certain  debt 
arose,  but  It  rested  altogether  in  damages  to  be  ascertained  by  a 
jurj'. 

On  this  short  ground,  therefore,  at  the  same  time  referring  to 
the  opinion  delivered  by  my  Brother  AsAkurst  on  the  former  oc* 
casion,  we  are  all  of  opinion  that  judgment  should  be  given  fof 
the  defendants. 

Judgment  for  the  defendants. 


MwSth. 

The  owner  of  a 
can,  who  does 
not  reside  with- 
in the  bills  of 
mortality,  or 
within  fire 
aniWsof  7m»- 
/U  Bmr,  need 
not  enter  his 
name  and  pbce 
of  abode  with 
the  commissi- 
oners of  hack- 
ney coaches,  or 
have  his  name 
or  any  number 
upon  the  cart, 
though  it  be 
driven  within 
those  lim'tft 


The  King  against  J.  Pow£ll. 

^T^HIS  was  a  conviction  on  the  stat*  24  Geo,  S*  tess,  £•  c.  27* 
5.  8.     The  information  stated,  that  on  the  4th  of  October 
1791,  the  defendant  residing  at  ParsorCs  Green^  in  the  county 
of  Middlesex^  &rmer,  was  the  owner  of  a  certain  cart,  which 
was  on  that  day  driven  within  five  miles  of  Temple  Bar  (that  is 
to  say)  in  a  certain  place  called  Old  Street^  which  is  in  the  pa- 
rish o(  Saint  Luke,  in  the  coun^  of  Middlesex^  and  also  within 
the  jurisdiction  of  the  justices  (convicting);  the  defendant  not 
having  entered  his  name  and  place  of  abode  with  the  commis- 
sioners for  licensing  hackney-coaches,   and  not  having  upon 
some  conspicuous  part  of  such  cart  the  number  of  the  cart,  &c. 
but  on  the  contrary  thereof  having  n^lected  so  to  do,   &c. 
contrary  to  the  form  of  the  statute,  &c.:  whereby  and  by  force 
of  the  statute,  &c  he  had  forfeited  for  his  said  offence  40f.; 
one  moiety  thereof  to  the  use  of  the  poor  of  the  said  parish  of 
Saint  lAikCi  the  parish  where  the  offence  was  committed,  and 
the  other  moiety  to  the  use  of  Thomas  Prior^  the  informer.    The 
defendant  appeared  before  the  justice  on  a  summons,  when  the 
facts  contained  in  the  information  were  proved;    and  it  i^ 
peared  by  the  evidence  (the  whole  of  which  was  set  out  verba^ 
tim  in  the  conviction)  that  ParsotCs  Green^  the  defendant's  place 
of  residence,  was  more  than  five  miles  distant  from  Temple  Bary 
and  was  not  within  the  bills  of  mortality.     The  judgment  was 
as  follows:  ^*  Therefore  it  is  considered  and  adjudged  by  me  the 
*^  said  justice,  that  the  said  John  PaoDell,  by  the  oath  of,  &c.  is, 
<<  and  be  convicted  of  the  offence  so  as  aforesaid  charged  upon  him 
<<  fit  and  by  the  said  information^  according  to  the  form  of  the 
*'  statute,  ftc   And  I  the  said  justice  do  award  and  adjudge  that 
^  the  said  J.  PaweU  hath  for  his  said  offence  forfeited  and  do 
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**  pay  the  sura  of  405.  to  be  distributed  and  applied,"  &c.  [as  in       1792; 
the  information.]  "ZT"! 

•  ^  .  ^  ,  .     .  ,    ,        The  Kino 

Erskine  and  Garrc/uOj  m  support  of  the  conviction,  contended,  agaimit 
that  every  person,  without  regard  to  the  place  of  his  residence,  ^'  **®''**"" 
was  bound  to  put  his  name  and  a  number  on  his  cart,  if  it  were 
driven  within  the  bills  of  mortality,  or  within  the  distance  of 
five  miles  from  Temple  Bar,  The  first  statute  on  this  subject  is 
the  18  Geo.  2.  c,  S3;  by  the  fourth  section  of  which,  after  re- 
citing  the  inconveniences  arising  fi*om  the  irregular  behaviour 
of  the  carmen,  &c.  driving  carts,  &c.  within  the  cities  of  London 
and  Westminster^  and  the  suburbs  thereof,  and  other  streets 
within  the  bills  of  mortality,  it  is  enacted,  that  no  person  shall 
drive  any  cart,  &c.  within  those  limits,  unless  the  owner  shall 
place  upon  some  conspicuous  part  of  it  his  name  and  the  num- 
ber of  such  cart,  &c.  The  fifth  section  enacts  that  every  owner, 
residing  within  those  limits^  shall  enter  his  name  and  place  of 
abode  with  the  commissioners  of  hackney-coaches;  and  the 
sixth  inflicts  a  penalty  of  405.  on  the  driver  within  the  limits,  if 
the  cart  be  not  marked^  numbered^  and  entered.  The  statute  SO 
Geo.  2.  c.  22.  s.  i.  directs  that  a  moiety  of  the  above  forfeiture 
shall  be  paid  to  the  informer,  and  the  other  moiety  to  the  poor 
of  the  parish  where  the  ofience  is  committed.  Then  came  the 
statute  in  question,  which  recites  a  doubt,  ^^  whether,  under  and 
"  by  virtue  of  any  of  the  laws  now  in  being,  the  owners  of  any 
«  carts,  &c.  belonging  to  persons  residing  out  of  the  bills  of  mor- 
*^  tality,  although  within  the  adjoining  places  of  the  cities  of  Lon- 
*^  don  a.ud  Westminster^  and  the  borough  o(  Southwark^  ought 
^'  to  enter  their  names  and  places  of  abode  with  the  commission- 
**  ers  for  licensing  hackney-coaches;"  and  then  it  enacts,  "that 
**  no  person  shall  drive  any  cart,  &c.  within  thie  cities  of  Lon- 
**  don  and  Westminster^  and  suburbs  thereof,  the  borough  of 
^<  Southwark,  and  other  streets  and  places  within  the  bills  of 
**  mortality,  or  five  miles  of  Temple  Bar,  except  the  owner  of 
<^  such  cart,  &c.  shall  have  entered  his  name  and  place  of  abode 
'^  with  the  commissioners  for  licensing  hackney-coaches,  and 
<'  shall  upon  some  conspicuous  part  of  such  cart  have  the  name 
•*  of  the  owner  of  such  cart,  &c.  and  the  number  of  such  cart, 
•*  &C.  in  order  that  the  driver  of  such  cart  may  be  the  more 
**  easily  convicted  for  any  misbehaviour,  &c. ;  and  in  case  of 
**  such  neglect,  &c.  the  owner  or  driver  of  such  cart  so  residing 
**  and  driven  within  five  miles  of  Temple  Bar,  shall  be  subject 
'^  to  all  the  penalties  and  forfeitures  created  by  any  laws  now  ' 

"in 
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1792.  <<  in  being  relative  to  such  owners  (a)  or  drivan  of  carts  &c. 
^*  in  the  said  cities  of  London  or  Westminster^  and  sakmiba  tbeft- 
<<  of»  the  borough  of  Soutkaoark^  and  other  streets  widun  tht 
^  bills  of  mortality;  which  shall  or  may  be  recovered  ond  appKei 
^  in  such  manner  as  fotfeitures  and  penaliies  are  by  law  nam  re- 
^  coverable  from  the  owners  (£)  of  such  caris^  ijfC.  so  drioen 
<<  within  the  said  cities  of  London  or  Westminster^  and  soborfai 
^<  thereof,  the  borough  of  Southwark^  and  other  streets  within 
<<  the  bills  of  mortality."  It  is  not  necessary  to  contend  that  it 
was  incumbent  on  the  defendant  to  enter  his  name  and  place  of 
abode  with  the  commissioners  of  hackney-coaches,  it  being  suf- 
ficient for  this  purpose  that  his  cart  was  drivmi  within  the  li- 
mits specified  in  the  acts,  not  having  his  name  and  any  mmH 
ber  upon  the  cart  which  are  required  upon  all  carts  driven  with- 
in these  limits  without  regard  to  the  residence  of  the  ownor. 
The  mischief  to  be  remedied  was  the  irregular  behaviour  of  per- 
sons driving  carts  in  London,  &c. ;  and  that  mischief  is  as  Iikd|y 
to  Iiaf^n  when  the  cart  is  driven  within  those  limits^  whether 
the  owner  lived  at  a  distance  from  London  or  in  it;  and  thoi;^ 
the  information  charges  the  defendant  with  not  having  alter- 
ed bis  name  with  the  commistsioners  of  hackney-coadbesi,  as 
well  as  with  not  having  his  name  and  number  on  the  Gart»  yet 
if  he  be  guilty  of  the  latter  oiTence^  he  is  equally  liable  to  the 
penalty  of  405.;  and  only  one  penalty  is  ai^udged  by  the  ma- 
gistrate. 

Baldwin,  contrdy  insisted.  That  only  those  owners  of  carts  who 
resided  within  the  given  limits,  were  liable  to  the  forfeiture.  If 
it  were  not  necessary  for  the  defendant  to  mter  his  name  and 
place  of  abode  with  the  commissioners  of  hackney-coaches 
(which  seems  to  be  admitted)  neither  was  it  necessary  for  him 
to  have  his  name  or  any  number  on  the  cart.  They  are  both 
required  for  the  same  purpose,  that  in  case  of  any  disorderly 
behaviour  in  the  driver  any  informer  may  know  where  to  ap- 
ply for  redress.  The  name  of  the  owner  with  his  place  of 
abode,  is  directed  to  be  registered  with  the  commissioners  of 
hackney-coadies,  that  they  may  know  where  to  find^him,  and 
they  give  him  the  number  which  he  is  to  affix  on  his  cart: 
but  if  the  owner  were  to  put  an  arbitrary  number  of  his  own 
upon  his  cart,  it  would  convey  no  information  to  those  who 

{a)  It  does  not  appear  that  the  owners  are  fiable  to  any  penahy  hj  any  F*^  iCatutei 
{k)  If  there  be  no  penalty  upon  the  •wmnrt  tn  any  fonncr  act,  k  fecmt  teihtftil  whether 
the  penakiet  of  this  act  can  be  Kcovered  against  theai;  as  these  penaliies  am  directed  « to 
**  be  recovered  and  applied  in  auch  manner  as  foifeituret  and  penaldes  are  by  law  now  reco- 
verable from  the owmgrsdndi  carts  so  dnrent**  Ac 

sou^t 
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sought  it,  neither  would  the  name  of  the  owner  npon  the  cart  179£. 

lead  to  a  diacovery  of  hi«  place  of  abode.     It  is  only  therefore  in 

those  cases  where  the  name  and  place  of  abode  are  to  be  re-  ^Mut 


gistered  with  the  commissioners,  that  it  is  necessary  that  the 
name  and  the  number  should  be  put  upon  the  cart ;  for  the  coo 
missioners  give  that  number.     That  no  penalty  is  inflicted  on 
persons  who  reside  out  of  these  limits  is  clear,  from  an  attentive 
perusal  of  the  words  of  the  24  Geo.  S.  s.  2.  c.  27.  s.  8.     The 
enacting  part  is,  ^*  That  no  person  shall  drive  any  cart,  Slc. 
<*  within  the  cities  of  Zxmdon  or  Westminster^  and  suburbs  there* 
*^  of,  the  borough  of  Southwark,  and  other  streets  and  places 
*•  within  the  bills  of  mortality,  or  five  miles  of  Temple  Bar^ 
except  the  owner,  &c.;  and  t|ien,  in  order  to  affect  the  owner, 
it  proceeds,  ^^  And  in  case  of  such  neglect  or  re&sal  of  entry, 
^  and  affixing  such  number  on  such  carts,  &c.  the  owner  or 
^  driver  of  such  cart,  &c.  so  residing  and  driven^  &c.  shall  be 
^  subject;"  which  means  not  only  that  the  cart  must  be  driven, 
but  also  that  the  owner  must  reside  within  these  limits;   for 
••  residing"  must  refer  to  "owner,"  and  "driven"  to  "cart."  If 
t)iis  defendant  be  liable,  the  act  may  be  equally  extended  to 
persons  residing  at  a  distant  part  of  the  kingdom,  whose  carts 
may  occasionally  come  to  London*     Tlie  doubt  recited  in  the  24 
Qeo*  3.  was,  Whether  persons  living  in  the  environs  of  London^ 
tbcugh  out  of  the  bills  of  mortality,  were  liable  to  the  penalties 
of  the  former  act;  for  even  some  part  of  Oxford  Street  is  not 
within  the  bilk  of  mortality;  it  was  therefore  to  remove  all  dif- 
ficulties about  the  distance  that  this  section  was  introduced,  by 
which  persons  residing  within  five  miles  of  Temple  Bar  are  sub* 
jeeted  to  the  penalties  of  thd^  act,  though  they  do  not  live  widi* 
in  the  bills  of  mortality;  but  if  there  be  any  doubt  upon  the 
true  ocmstruction  of  the  act,  as  it  is  admitted  that  the  defendant 
need  not  have  registered  his  name  with  the  commissioners  of 
hackney-coaches,    this    conviction   cannot    be   supported,   be* 
cause  it  is  for  that  neglect  as  well  as  for  neglecting  to  hare  any 
name  or  number  upon  the  cart.   The  information  charges  both ; 
and  the  judgment  applies  to  both:  he  is  "convicted  of  the  of> 
"  fence  so  as  aforesaid  charged  upon  him  in  and  by  the  said  itk^ 
•*  formation,"  &c. 

Lord  Kenyon,  Ch.  J. — The  eighth  section  of  the  statuta 
24  Geo.  3.  r.  27.  is  very  inaccurately  penned ;  but  I  think  that 
the  penalties  inflicted  by  it  do  not  extend  to  this  defendant.  The 
Stat.  18  GtOn  2.  only  respects  persons  who  drive  carts  within  the 
cities  of  London  and  Westminster^  and  the  suburbs  thereof,  and 
other  streets  within  the  hiUs  of  mortalicy  s  for  that  dass  of  persons 
*  certain 


J.  PaWBLt» 
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1792.       certain   regulations   are  prescribed;   the  act  reqnim  that  Ae 
name  of  tlic  owner  and  the  number  shall  be  placed  on  some 

sgaintt       conspicuous  part  of  the  cart,  and  that  the  owners  residing  wiiUn 
J.  Powell.    ^^^^^  Umiis  shall  enter  their  names  with  the  commissionen  of 
hackney-coaches.    The  numbers  which  the  act  directs  shall  be 
put  upon  the  carts,  are  such  as  the  commissioners  of  hackpcj* 
coaches  direct;  they  go  on  progressively.     But  the  Legislatore 
afterwards  thought  that  the  limits,  described  in  this  act,  were 
not  sufficiently  extensive;  and  they  wished  to  extend  the  re* 
gulations  of  the  former  act  to  a  larger  class  of  persons;  namely, 
diosc  owners  of  carts  who   live  within   five   miles  of   Temple 
BoTy  though  not  within  the  bills  of  morality.     The  24  Geo.  S. 
St.  2.  c.  27.  5.  8.  recites  a  doubt  whether  the  owners  of  cart% 
residing  out  of  the  bills  of  mortality  though  in  places  adjoining 
to  the  metropolis,  were  bound  to  enter  their  names  and  places 
of  abode  with  the  commissioners  of  hackney-coaches;  and  then 
it  proceeds  to  enact  that  no  person  shall  drive  any  cart  within 
the  limits  mentioned  in  the  former  act,   or  within  five  miles 
of  Temple  Bavy  unless  the  owner  shall  have  entered  his  name 
and  place  of  abode  with  the  commissioners  of  hackney  c^^arltf% 
and  shall  have  his  name  and  the  number  of  the  cart  upon  some 
conspicuous  part  of  it.     If  the  act  had  stopped  there^  however 
inconvenient  it  might  have  been  to  persons  residing  at  a  great 
distance  from  London^  we  should  have  been  bound  to  say  that 
all  owners  indifferently  (without  any  r^ard  to  the  place  of  their 
residence)  were  to  comply  with  the  requisitions  of  the  act,  if 
their  carts  were  accidentally  driven  within  any  of  these  limits: 
but  the  act  proceeds  further,  and  adds  other  words,  which  are 
sufficient  to  restrain  the  operation  of  the  former  ones  to  persons 
residing  within  those  limits :  ^*  And  in  case  of  such  neglect,  the 
*<  owner  of  such  cart  so  reading  and  driven  within  five  miles  of 
*^  Temple  Bar^^  &c.     This  sentence  is  not  grammatically  ex* 
pressed;  but  it  refers  only  to  persons  who  reside  within  the 
given  limits.     Then  the  evidence  given  in  support  of  this  oon^ 
viction,  shews  that  the  defendant  is  not  liable  to  the  penalties  of 
the  act ;  for  it  states  that  he  lives  at  Parson^s  GreeUj  which  is 
not  within  five  miles  of  Temple  Bar*    I  am  therefore  of  opinion 
that  the  magistrates  have  no  jurisdiction  in  this  case,  and  that 
the  conviction  should  be  quashed. 

AsuHURST,  J. — The  mischief,  which  the  Legislature  wished  to 
remedy,  is  the  improper  behaviour  of  persons  driving  carts  in 
London  or  the  adjoining  places.  That  mischirf  does  not  depend 
upon  the  place  of  residence  of  the  owner  of  the  cart;  fi>r  it  is  as 
much  to  be  iq>prebended  when  the  owner  lives  at  a  distance  aa 

when 
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when  he  resides  in  London.     However,  the  Legislature  in  that       1792. 
clause,  in  the  24  Geo.  3.  which  creates  the  forfeiture  as  airainst   "Z  ' 

.  ^  The  Kim© 

the  o\i'ner,  confines  the  operation  of  the  act  to  persons  residing        agmma 
within   the  limits   before  described;    and,    as  this  defendant  °^'^ 

does  not  live  within  those  limits,  he  is  not  liable  to  the  penalties 
of  the  act 

Per  Curiam  {a\  Conviction  quashed. 

(«)  Absent  J9«/br,  J.  and  Crte^  J. 


J.  POWKLL. 


a^BEtSi 


Goodwin  qui  tarn  against  Parry. 
The  same  against  Smith,  and  also  against  Two  Others.     ^^^* 

% 

TN  consequence  of  the  decision  in  King  q.  t.  v.  Smith  (a),  where  several 
-■"  many  actions  were  brought  against  the  different  printers  of  fc^'el/In- 
the  newspapers  for  publishing  illegal  lottery  schemes.  The  pre-  ^^7*^*^0*- 
sent  plaintiff  filed  one  afiidavit,  in  order  to  hold  the  four  defend-  »8  iUcgai 
ants  to  bail,  and  afterwards  sued  out  one  writ  against  them  all,  lottery,  a  aepa^ 
but  he  declared  against  them  severally  as  for  separate  offences.  ro|,V£*made 
Upon  which  the  defendants  obtained  a  rule  to  shew  cause  why  ■"**  ^^^  .    ^ 

,       ,  againit  each  of 

the  writ  should  not  be  quashed,  because  the  affidavit,  which  is  them,  and  if 
the  first  step  to  be  taken  under  the  IJ?  Geo.  3.  c.  I.  s.  2.  and  jWdln  one 
without  which  the  writ  cannot  be  sued  out,  cannot  be  supported.  «ffi<J«v'»5»  ^^e  ir- 

■  "^  regularity  is 

The  objection  to  the  affidavit  was,  that  each  defendant  w^s  not  waved  by 
obliged  to  take  a  copy  of  the  whole^  whereas  three- fourths  of  it  bai/^but  tbe"^ 
do  not  relate  to  him:  and  that  the  office  copy  was  necessarily  C<»>««>«no- 

'  *  •'  "^   tion  will  stay 

stamped  with  four  stamps,  when  one  only  would  have  been  suf-  the  proceed^ 
ficient  if  the  affidavit  had  affected  only  one  defendant;  and  the  ailofdieni. 
case  oiKing  q.  t.  v.  Home  (i),  was  relied  upon.  Sig^**^^*** 

Cause  was  now  shewn,  by  saying  that  whatever  irr^ularity  P<^  ^iO 
there  might  have  been,  the  defendants  had  waved  taking  advan- 
tage of  it  by  putting  in  ball.  That  even  if  they  had  not,  and 
the  affidavit  were  bad,  the  plaintiff  might  sue  for  the  penalties 
without  holding  the  defendants  to  bail,  and  that  the  plaintiff 
would  not  consent  to  accept  common  bail ;  and  that  the  cir- 
cumstance of  including  four  persons  in  one  writ  was  no  objec- 
tion to  the  writ  itself;  for  that,  the  writ  being  merely  process 
to  bring  the  defendants  into  Court,  the  plaintiff  was  at  liberty  to 
declare  against  them  separately;  and  they  added,  that  this  case 
did  not  come  within  the  27  Geo.  3.  c.  i.  it  being  an  action 

W  Ante,  4x4.  (i)  Ante,  349. 

V«L.  lY.  ?  P  against 
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1792.       against  a  printer  for  printing  ill^al  schemes,  and  not  for  Diak- 
ine  those  iDeiml  schemes,  or  for  insuriniir. 

Goodwin  o  o  '  o  ^ 

^  tarn  Per  Curiam. — This  case  undoubtedly  comes  within  the  sts- 

Parrt.  ^"^^  ^7  Geo.  S.c.  1.  which  speaks  of  such  penalties  against  cer^ 
tain  former  acts  (of  which  the  22  Geo.  2.  c.  28.  creating,  the 
forfeitures  against  the  printers  of  illegal  schemes  is  one)  as  toud 
and  concern  lotteries.  If  so,  it  was  necessary  that  there  should  be 
an  affidavit  previous  to  the  suing  out  of  the  writ ;  and  this  af- 
fida\nt  cannot  be  supported,  for  the  reasons  urged  by  the  de- 
fendants* counsel ;  they  arc  not  to  be  harassed  with  the  unne- 
cessary expense  of  taking  copies  of  those  parts  of  the  affidavits 
which  relate  to  ofiences  not  imputed  to  them  individually. 
From  this  it  necessarily  follows  that  the  writ  must  be  quashed, 
because  the  words  of  the  act  of  parliament  are  positive  that  no 
process  shall  be  sued  out  until  an  affidavit  has  been  first  duly 
made  and  filed:  and  though  in  ordinary  cases  a  party  mwij 
wave  taking  advantage  of  any  trifling  irregularity  in  the  mode 
[x  B.  ft  P.  383.  of  proceeding  by  not  objecting  in  the  first  instance,  the  defioid- 
^  5^*J  |iQt3  ill  (]|i3  QQ^  could  not  wave  this  objection,  because  the  Court 
are  to  take  car^  that  an  action  on  a  penal  statute  shall  not  be 
commenced  in  a  mode  prohibited  by  that  statute. 

Rule  absolute. 


SaiMrda 


f^^fS^  Venn  against  CALVERr. 


If  a  l^ttbe        ¥  N  this  case  the  declaration  was  delivered  de  bene  esse^  and  the 
Kulareper*  plea  was  filed  before  the  bail  were  perfected;  after  the  bail 

^ndilicr  ukI     ^^  justified,  the  plaintiff  signed  judgment  as  for  want  of  a 

dMtnocbe.        plea. 

come  ■  food  *  ,     , 

plea  |»7  per-  Baldwin  obtained  a  rule  to  set  aside  this  judgmoit,  because 

a^watds.        ^  P^^^  ^^  ^'^  ^^  the. time  when  the  judgment  was  signed. 

[t^//.4o6.]  S%^Afr£2  shewed  cause  against  this  rule;  contending,  that  the 
defiendant  was  not  entitled  to  take  any  step  in  the  cause  till  he 
had  justified  bail ;  and  that  the  plea  which  was  filed  before  that 
time  was  a  nullity ;  and  he  cited  Cook  v.  Baven  (a),  where  it 
was  held  that  a  demand  of  a  plea  before  the  defendant  had  ap* 
peared,  or  the  plaintiff  filed  common  bail  for  him,  was  a  nul- 
lity. 

Lord  Kenyon,  Ch.  J. — The  question  is.  Whether  the  perfect- 
ing of  bail,  which  did  not  take  place  till  af^r  the  plea  was 
filed,  shall  make  the  plea  a  good  one  from  the  time  of  per- 

C«)  Ante,  t  ToL  6jj.    Sec  also  SuM  ¥•  MnDrr,  aatCi  %  voL  7x9. 

ftctiiv 
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fbcting  bail  ?   We  think  not     As  the  plea  was  a  nullity  at  the       1  ^92. 
time  when  it  was  filed,  it  did  not  become  a  good  plea  by  per-       ~      T*" 
fecting  the  bail,  afterwards.     The  case  which  has  been  cited       ^aUii 
goes  a  great  way  to  determine  the  present. 

Per  Curiam^  Rule  discharged^ 


CALVt&f* 


riifll 


Baillie  asdinst  CxzELEt.  A#««^, 


•to 


Ftk,  X3thi 


^pHtS  was  an  action  on  a» policy  of  insurance;  the  declarA^  ifadeinidant 
"^    tion  contained  several  counts,  averring  interest  in  different  Courtu^n " 
persons.     The  defendatit  paid  money  into  Court  upon  some  of  ^„nt^o*y 
those  counts,  which  the  plaintiff  took  out;  and  the  Master  haV-  andtheplain- 

4  ,  ■  tiff  take  it  out* 

ing  only  taxed  the  plaintiff  his  costs  on  those  counts,  the  Utter  is 

LaiD  moved  that  the  Master  might  be  directed  to  teView  his  Sbe^cwLof  *** 
taxation,  and  to  allow  the  plaintiff  costs  upon  all  the  counts.  |^  ~4J***"  ^ . 
He  said,  That  the  other  counts  were  not  added  for  the  purpose  of 
vexation,  but  were  essentially  necessary,  in  order  to  adapt  the 
declaration  to  the  truth  of  the  case  as  it  might  appear  at  the 
trial,  it  being  doubtful  who  was  interested.  In  Hellter  t.  HdU 
lett  (a),  where  money  was  paid  into  Court  Upon  some  counts 
only,  it  was  said,  *^  If  the  plaintiff  take  the  money  out  of  Courts 
*^  he  must  have  the  costs  of  the  whole  to  that  time."  And  there 
does  not  seem  to  be  greater  reason  why  the  defendant  should  id 
this  stage  of  the  procee(|ings  be  exempted  from  the  payment  of 
costs  than  after  verdict,  when,  according  to  the  general  prac- 
tice of  the  Court,  the  plaintiff  is  intitled  to  costs  Upon  the 
whole  declaration,  though  he  only  succeed  upon  one  counts 
Butcher  v.  Green,  Dough  677.  Sd  edition. 

Bower  opposed  this,  on  the  ground  that  it  was  not  usual  to 
allow  the  plaintiff  all  the  costs  under  these  circumstances ;  and 
that  a  conti'ary  rule  might  be  used  as  the  means  of  oppression^ 
for  then  a  plaintiff  would  add  utmecessary  counts  for  the  pur<« 
pose  of  harassing  his  debtor. 

Lord  K£ifYoi»,  Ch.  J. — The  invariable  rule  of  this  Cou^t  is 
as  it  has  been  stated  by  the  defendant's  counsel;  and  it  is  foundf 
ed  on  principles  of  justice.  When  the  defendant  pays  raofiey 
into  Court  on  some  of  the  counts  otily,  it  is  saying  in  othef 
terms^  that  he  admits  that  the  plaintiff  has  a  cause  of  action 
against  him  to  a  certain  extent)  but  that  he  means  to  defend^ 
himself  against  the  charges  contained  in  the  other  counts ;  and 

(a)  Banuif  a86« 

P  p  2  tht 
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1792. 

■  die  plaindfl;  by  taking  the  moiwy  oat  of  Cbort;   predadet 

^!^M  ^^B^f^  ^in  aU  right  to  tbe  ooiU  upon  the  other  oodnti. 

CiiiLtT.  Per  Cwriam^                                                    Rule  rdiised. 


REGULA  6ENERALI& 


¥T  IS  ORDERED  by  the  Court,  that  from  and  after  the 
^  first  day  of  next  Easier  Term,  on  every  aiqpointnient  to  be 
made  by  the  Master,  the  parQr  on  whom  the  same  shall  be 
served  and  required  to  attend,  shall  attend  such  appointment 
without  waiting -fiv  a  second;  or  in  defiudt  thereof,  the  Master 
shall  proceed  ex  parte  «n  the  first  appointment 


CASES 


ABGUED  ANP  PETEBMINEP  1798. 


IN  TUB 


COURT   OF  KING'S  BENCH, 


IK 


Easter  Term, 
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Garsip.e  against  The  Proprietors  of  the  Trent  and    m^csd^y, 

Mersey  Navigation.  ^ 

THE  declargtion  in  this  ca^e  staliedy    that  the  defendants  A  common  ax* 
/»  jo.x>t-*        i?  rt.  '*"  between  ji, 

wer^  common  parners  of  goods,  &&  for  hirje,  from  StouT"  and  ^.  emplof - 

pari  to  jbfatidiesUr  i  mid  that  the  plaintiff  on,  &c  at  Stourport^  ^^  a. 
delivered  to  the  defendants  four  pockets  of  hops,  to  be  by  them  ^  ^'  <<>  ^  ^o^* 
taken  care  of  and  sfiely  and  securdy  carried  from  Stourpart  camcdtbemto 
to  Manchester^  and  to  be  forwarded  from  thence  to  Stockport  for  ^Jernl^uT 
the  plaintiff;  that  i^  consideration  of  the  premises,  and  also  in  !T^"?^  *" 
consideration  of  certain  hire  and  reward  to  be  thcyrrfpiTe  p^id  to  were  deitroycd 
the  defendants,  they  undertook  to  take  care  of  the  said  hops,  s^^ok  he 
and  safely  and  securely  to  carry  them  and  forward  the  same  •  '^.*"^1^* 
yet  that  the  defendants  did  not  forward  the  said  hops  from  wwdmg  thems 
M9nch£9ter  to  Stockport.    The  second  count  stated  the  delivery  answenbkfor 
of  the  bops  to  the  defendants,  to  be  taken  care  of  and  safely  [^•j^  .g^i  ' 
and  securely  carried  from  Stourport  and  Manche^er^  and  there 
kicpt  by  the  defendants  for  the  plaintiff  until  the  same  sbonld 
llp  feiTwarded  from  Manchester  to  Stockport^  &c.    At  the  tijal 
before  Wilson^  J.  it  appeared  that  the  goods,  direct^  to  the 
pli^iq^  at  Stpcipcrtp  were  deUvered  to  the  defendants  to  be 
cwn^  ^y  Jdkpm  frojfn  ^qt^rport  to  Mmchestiari  that  Miqr  ar- 
rived 
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1799.       rived  safe  at  Manchester  on  the  SOth  of  Seftmier^  were  that 
evening  put  into  the  defendant's  warehouse  there^  where  (toge* 


^h^t       ther  with  other  goods)  they  were  consumed  by  an  accidental 
^tl^TViMT*  fi^  ^^*^  night,  and  before  any  carrier  came  from  Stockport^ 
^ATioATioN.  to  whom  they  could  be  delivered.     It  also  qipeared  that,  i|o* 
cording  to  the  course  of  business,  when  goods  are  sent  fitm 
Stourport  to  go  beyond  Manchester^  if  any  carrier  to  the  place 
of  their  destination  be  at  Manchester  ready  to  receive  them, 
they  are  immediately  delivered  upop  payment  of  the  Cfurriage 
from  Stourport  to  Manchester;  and  if  not,  the  defendants  keep 
them  in  their  warehouse  till  a  carrier  arrive  to  whom  they  may 
be  delivered,  on  making  the  above  payment,  the  defendants  not 
charging  any  thing  for  lodging  and  keeping  the  goods  in  tbeir 
warehouse.     Some  time  before  the  goods  in  question  were  de* 
livered  to  (h^  defendants,  their  agent  told  the  plaintiff  that  if  he 
would  send  all  his  goods  by  them  they  would  forward  diem  to 
Stockport  by  the  first  carrier  that  should  come  there,  witbont  in* 
sisting  on  being  paid  for  the  carriage  before  they  delivwed  tberat 
and  would  settle  with    him  when  they  met.      A  verdict  was 
taken  for  the  defendants,  with  liberty  to  the  plaintiff  to  moye 
to  set  it  aside  and  to  enter  up  a  verdict  for  him,  if  this  Court 
should  be  of  opinion  (hat  the  defendants  were  answerable  under 
these  circumstances. 

Bower  accordingly  now  moved  to  set  aside  the  verdict;  con- 
tending, that  the  defendants  were  responsible^  as  it  was  a  joint 
contract  by  them  to  carry  the  goods  to  Manchester^  and  to  keep 
them  safe  at  that  place  till  they  could  be  forwarded  to  StoeltpeH; 
and  that  it  was  for  their  ponvenience  that  the  goods  were  de- 
posited in  their  warehouse. 

TTte  Court  refhs^  even  a  rule  to  shew  cause. 

Lord  KxNTov,  Ch.  J.  said,  if  the  defendanu  were  conaidered 
merely  as  warehousemen,  there  would  be  no  pretence  to  'say 
thfit  they  were  liable  for  such  an  accident  as  the  present.  The 
case  of  a  citrrier  stands  by  itself  upon  peculiar  groundb;  he  is 
held  responsible  as  an  insurer;  and  the  Ppason  given  in  the 
books  (whether  well  or  ill-founded,  is  immaterial  here)  is  to 
prevent  fraud.  But  I  do  not  see  how  we  can  couple  the  cha- 
racter of  the  carrier  with  that  of  the  warehouseman,  in  which 
last  the  defendants  are  pot  liable  here^  th^  not  liaving  been 
|;uil^  of  laches. 

ByiXEB,  J. — ^The  keepbg  of  the  gooda  in  the  wardumae  is 
not  for  the  conv^ence  of  the  carri^,  but  ^  th^  owperof  die 

goodii 
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goods;  for  when  the  voyage  to  Manchester  is  performed,  it  is  1792. 

the  interest  of  the  carrier  to  get  rid  of  them  directly ;  and  it  q^^^^^^ 

was  only  because  there  was  no  person  ready  at  Manchester  to  a^ainsi 

receive  these  goods,  thai  the  defendants  were  obliged  to  keep  of  the  Trent 
them« 

Rule  refused. 


Navigation. 


Forty  against  Hermer,  n^tdntsday, 

t 

/^>I  a  rulp  to  set  aside  the Jlerijacias  issued  against  one  of  the  ^  Mre/aeias 
^^^   bail  for  this  objection,  among  others,  that  the  alias  scire  sheriff's  office 
facias  had  not  lain  in  the  sheriff's  office  the  last  four  days  before  diys  beforc"thc 
the  return,  it  was  said,  by  way  of  answer,  that  it  had  lain  there  r""^'  ^    go  n 
four  days  before  the  return-day,  which  was  all  that  was  required 
by  the  rules  of  the  Court,  though  it  were  not  there  the  four  last 
days,  it  being  returnable  on  the  6th  of  Jtily,  and  having  been 
taken  out  on  the  fourth.     But 

Per  Curiam. — ^The  rule  is,  that  the  writ  shall  remain  there  the 
last  four  days ;  and  the  reason  is,  that  the  sheriff  may  (if  possi- 
ble) serve  it 

Rule  absolute  on  this  objection. 

Holroyd  in  support  of  the  rule. 

Reader  against  it. 


The  King  against  The  Justices  of  Leeds.  Jw/S 

BY  the  20th  section  of  the  stat.  17  Geo.  3.  c.  56.  an  appeal  ^7  *7  G».3.  ^• 
*^*^       56.  *.  ao.  ui  ap- 
is given  against  the  convictions  founded  upon  that  act;  peal  is  given  to 

....  .     .  •         ,  .1  ,       (he  Sessions 

''and   the  justices  convictmg  are  thereby  required  to  make  agaimtcenun 
"  known  to  such  person  convicted,  at  the  time  of  such  con-  Mmli^ni^Jl^ 
"  viction,  his  right  to  appeal  to  the  next  Sessions,  &c.  such  per-  «>«  in  writing 
''  son,  at  the  time  of  such  conviction,  giving  to  such  justices- no-  convicting,  and 
"  tice  in  writing  of  his  intention  to  appeal  and  also  enterifig  into  rec^Slanccto 
*'  a  recognizance^  at  the  time  of  such  notice,  with  sureties,  con-  ^^  ^*»«  «ppeal, 

&c*  and  those 

''  ditional  to  try  the  appeal,  &c.  and  the  justices  at  such  Ses-  jutticetarere- 
**  sions  are  thereby  authorized  and  required,  upon  due  proof  Jl^j^^  J^  ^^ 
'*  made  of  such  notice  of  appeal  either  by  the  acknowledgment  l?"y  °^  ***• 
''  of  the  justices  to  whom  the  same  shall  have  been  given,  or  [$m,a&^$.'\ 
«'  otherwise,  to  hear  and  determine,  &c.  and  to  award  costs,'^  do b^irmhim* 
&c«     Two  justices  havinfir  convicted  one  Coats  under  this  act  rfwch  right, 

•'  °  without  saying 

^  '  any  thing  about 

the  notice,  and  he  enter  into  the  recognisance,  the  Session!  are  bound  to  rtceivc  the  appeal  though  ht 
did  not  ^ive  the  notice  in  writing. 

of 
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17d2.       of  parliament,  informed  him  of  bis  right  of  appeal;  opoD 

he  entered  into  a  recognizance  before  them,  conditioned  to  try 


mimst       his  appeal  at  the  next  Sessions,  as  directed  by  the  statute,  bat 
^^liSiT  ^  g*v®  ^^°^  ^^  notice  in,  writing  of  his  intention  to  iqppeal ;  fcr 

want  of  which  the  magistrates  at  the  Sessions  thought  they  had 
no  jurisdiction,  and  refused  to  receive  the  appeal,  though  the 
justices  convicting,  who  were  in  Court,  declared  themselves  satis* 
fied  with  the  notice  as  above.  Upon  these  &cU  a  rule  was 
granted  in  the  last  term,  calling  on  the  defendants  to  shew  cause 
why  a  mandamus  should  not  issue,  commanding  the^  to  receive 
and  hear  the  appeal ;  which  was  now  opposed  by 

J.  Heywooi^  on  the  ground  that  the  statute  had  made  the  giv- 
ing of  notice  in  writing  an  indispensable  condition  previous  to 
the  appeal,  without  complying  with  which  the  party  had  no 
right  to  appeal,  nor  the  Sessions  any  jurisdiction  to  receive  it; 
and  that  the  entering  into  the  recognizance  could  not  answer 
the  purpose  of  notice,  because  the  Legislature  had  directed  the 
one  as  well  as  the  other ;  *^  give  notice  in  writing,  and  also 
**  enter  into  a  recognizance,*'  &C  He  also  cited  R>  v.  Tke  Jus- 
tices of  the  West  Riding  of  Yorkshire  (a),  to  shew  that  this 
Court  have  always  been  strict  in  requiring  a  compliance  with 
the  conditions  upon  which  an  i^ipcal  is  given :  there  the  appet 
lant  having  neglected  to  enter  into  a  recognisance  within  four 
days  after  notice,  as  the  act  required,  the  Sessions  refused  to 
receive  the  appeal ;  and  this  Court  afterwards  held  that  he  was 
not  entitled  to  appeal  at  the  next  Sessions,  on  complying  with 
the  requisites  of  the  act,  though  those  Sessions  were  within  the 
time  given  to  appeal. 

Woody  in  support  of  the  rule^  insisted,  first,  that  the  appellant 
had  substantially  complied  with  the  requisites  of  the  statute^  for 
that  sufficient  notice  had  been  given  to  the  justices  convicting 
by  entering  into  the  recognizance  before  them,  conditioned  to 
try  the  appeal,  which  could  not  be  necessary  for  any  other  pur- 
pose ;  and  that  those  very  justices  had  in  open  Court  declared 
themselves  satisfied  with  that  notice.  But,  2dly,  If  a  notice 
in  writing  also  were  indiq)ensably  necessary,  that  the  justices 
convicting  should  have  informed  the  appellant  of  the  necessi^  of 
giving  such  notice ;  and  that  for  their  neglect  of  duty  he  ought 
not  to  sufier. 

Lord  Kekton,  Ch.  J. — When  the  L^;islatupe  directed  the 
convicting  magistrates  to  make  known  to  the  party  convicted 
his  right  to  appeal^  they  must  be  understood  to  mean  that  the 

^^  justices 
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justices  should  inform  him  of  the  necessary  steps  to  be  taken  by       1703. 
him  to  enforce  that  right.     These  two  magistrates  therefore 
shbuld  have  informed  the  person  convicted,  not  only  that  he        ^oimii 
might  appeal  against  their  decision,  but  also  of  the  necessity  of      £^|J^* 
giving  them  a  notice  in  writing  as  well  as  of  entering  into  the 
recognizance ;  otherwise  the  party  convicted  would  be  deluded 
by  the  act  of  the  justices  in  taking  the  recognhsance.    This  case 
is  distinguishable  from  that  cited,  because  here  the  party  is  sup- 
posed by  the  Legislature  not  to  know  the  directions  of  the  act, 
by  their  requiring  the  justices  convicting  to  give  him  that  in- 
formation. 

Per  Curiam^  Rule  absolute. 


Praed,   Administrator    of  Blackwell,   against  The      jp.,^ 
Duchess  of  Cumberland,  Executrix  of  the  Duke    ^t^^^i^* 

of  CU3IBERLAND.  i\^'  ^''  *^ 

T\EBT  on  bond.  The  defendant,  after  craving  oyer  of  the  if  «<>  debt  on  in 
bond,  which  was  a  joint  and  several  bond  from  the  Duke  defendant  plead 
of  Cumberland^  and  T.  S.  Ladtcrell^  and  of  the  condition  (which,  ^^theitatute 
after  reciting  that  Blachpell  had  contracted  with  the  Duke  of  ^J2J**ig*i^tiff 
Cumberland  and  T.  S.  Lutterell  for  the  purchase  of  an  annuity  "P^X  ""^  ^^ 
of  800/.  to  him,  Blackwell^  during  the  life  of  71  S.  LuttereU^  which  contained 
for  the  price  of  4800/.  which  had  been  accordmgly  paid  by  ^^^t^^ 
Blackwell  to  the  Duke  of  Cumberland  and  71  5.  LiitterfiU.  &c.  thecontideration 

-  for  which  the  an* 

was  for  the  payment  of  the  annuity)  pleaded,  That  no  ^f^Aouitj  was  grant- 
memorial  of  the  bond  as  is  required  to  be  enrolled  in  Chancery  J^dant  rejoin 
by  a  certain  act  17  Geo.  3.  entitled,  &c.  was  enrolled,  &c.  be-  t|»«*«<»n- 

.  '  nderation  u  un- 

fore  the  commencement  of  the  plaintiff's  suit,  8cc.     Replication:  truly  alkgei  by 
That  before  the  commencement  of  the  plaintiff's  suit,  to  wit,  on  have"E!cnpaid*^ 
8tc-  a  memorial  of  the  bond  was  enrolled,  &c.  and  that  such  V>»»*<*"80»» 

'  for  that  one  of 

memorial  contained  the  day  of  the  month  and  the  year  when  them  did  not  re« 
the  bond  bore  date,  and  the  names  of  all  the  parties  and  wit-  it;chtti^oinder 
nesses ;  and  set  forth  the  annual  sum  to  be  paid,  and  the  name  ^^[^  jj^  2^ 
of  the  person  for  whose  life  the  annuity  was  granted,  and  tbe  PJJf*'*^'^!^ 
consideration  of  granting  the  same^  according  to  the  form  of  caoae  the  fact  al- 
the  statute,  &c. ;  as  by  the  enrolment  of  the  said  memorial  re-  ^STmeSIi^* 
maining  of  record  in  die  said  Court  of  Chancery  at  Westminster  ^  ^  !!SS! 
aforesaid,  more  fully  appears;  and  this  he  the  said  plaintiff  was  tion:  for  the 

contidcratiMi 
misht  have  been 
paid  to  the  other  obligor  on  account  of  himself  and  the  co-obligor|  or  to  a  stranger  fbr  them  both. 

ready 
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17M.       ready  to  verify  by  the  said  record,  &c.     Rejoinder:  True  it  if 
that  the  memorial  of  the  bond  in  the  replic^tioiiy  &c  men- 


mimtt       tioned,  was  enrolled  on  the  day  and  year,  &c  mentioned ;  but 
SliM^^^  it  alleged  that  the  memorial  did  not  truly  set  forth  the  conaidow 

ation,  on  which  the  annuity  was  granted,  but,  on  the  oontiary, 
set  forth  a  false  consideration  for  granting  the  same,  in  this, 
that  the  memorial  set  forth  that  the  annui^  was  granted  in  con- 
sideration of  4800/.  paid  to  the  said  T.  ^&  Lutterdl  and  the 
said  Duke  of  Cumberlandj  when  in  truth  and  in  fact  Blackwdl 
jdid  not  at  the  time  of  the  supposed  execution  of  the  bond,  or 
at  any  time  before  or  afterwards,  pay  to  the  said  Duke,  in  his 
lifetime,  the  said  4800/.  in  the  bond  and  memorial  mentioned, 
or  any  part  thereof;  nor  did  the  said  Duke  at  the  time  of  the 
suf^XMed  execution  of  the  bond,  or  at  any  time  before  or  a^ 
terwards  ever  receive  or  take  the  said  sum,  &c  specified  to  be 
the  consideration  for  the  supposed  bond,  or  any  part  thereof 
&c  or  any  other  consideration  whatever;  and  this,  &c.  To 
this  there  was  a  demurrer,  setting  forth  for  causes  that  the  de- 
fendant had,  by  her  plea  in  bar,  allied  that  no  memorial  of 
the  writing  obligatory  in  the  declaration  mentioned,  had  been 
enrolled,  and  yet  in  the  rejoinder  the  defendant  admitted  that 
there  is  a  memorial  enrolled,  and  alleged  that  the  fiicts  con- 
tained in  it  are  untruly  set  forth,  which*  is  a  departure  from  tha 
plea  in  bar  \  that  the  rejoinder  introduced  matter  to  be  tried  bj 
the  country  after  the  plaintiff  had  replied  with  a  verification  to 
be  tried  by  the  record ;  that  the  rgoinder  allied  matter  imnuk 
terial,  and  not  traversable^  and  denied  the  existence  of  a  fact 
not  alleged  in  the  memorial  set  forth  in  the  replication;  that 
^  the  rejoinder  was  no  answer  to  the  replication,  &c    Joinder  in 

demurrer. 

Shepherd^  in  support  of  the  demurrer,  contended,  that  the  re* 
joinder  was  bad,  on  two  grounds ;  1  st.  That  it  was  a  departure 
from  the  plea ;  2dly,  That  it  alleged  no  matter  inconsistent  with 
the  auctions  in  the  memoriaL  1st,  It  is  a  departure,  because 
the  plea  denies  the  existence  of  any  memorial,  whereas  the  re- 
joinder admits  its  existence,  but  attempts  to  invalidate  the  fiurte 
of  it,  because  it  does  not  set  forth  the  true  consideration  of  it« 
This  is  like  Morgan  v.  Man  {a\  where  to  debt  on  bond  the  de- 
fendant, after  craving  oyer  of  the  condition  which  was  for  per- 
formance of  an  award,  pleaded  no  award  made;  the  plaintifF 
replied  and  shewed  an  award ;  the  defendant  rejoinder  that  other 
matters  were  referred,  ^f  which  the  arbitrators  had  taken  no 

(«)  Sir  TBmmm  itirirM.  94.    zMiJo. 

notioei 
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ilotice,  'and  therefore  this  was  no  award ;  to  which  the  pkintiff       1792. 
demurred,  and  had  judgment,  on  the  ground  that  this  was  a  de-       "' 
parture;  for  the  defendant  ought  to  have  pleaded  this  special       ^^'^ 
matter  in  his  plea  at  first.    To  thd  same  effect  is  Roberts  v.  cvmbsiix.amo. 
Marieit  (a).     So  in  Elliot  v.  Lane  (6)  the  defendant  pleaded 
to  a  scire  facias  upon  a  recognizance  of  bail,  that  no  ca.  sa.  was 
taken  out  against  th^  principal  defendant :  the  plaintiff  replied 
there  was  one  issued,  and  returned  non  est  inventus  f  the  defend* 
ant  rejoined  that  the  ca.  sa.  did  not  lie  four  days  in  the  sheriff's 
office;  and  this  was  held  on  demurrer  to  be  a  departure.     Se- 
condly, The  rgoinder  states  no  matter  which  is  contradictory  to 
the  memorial  stated  in  the  replication.    The  allegation  in  th^ 
memorial  is,  that  the  money  was  paid  to  T.  S.  Lutterell  and  the 
Diike  of  Cumberland :  this  is  not  denied  by  averring  that  the 
jpayment  was  to  the  former;  for  he  might  have  received  one 
moiety  for  himself,  and  the  other  for  the  Duke :  and  in  the  case 
of  a  j<Mnt  transaction  like  this,  payment  to  one  would,  in  point 
of  law,  be  a  payment  to  both. 

Baldwin,  contra,  in  answer  to  the  first  objection,  admitted  the 
authorities  cited,  but  denied  their  application  to  the  present 
'case;  for  so  far  from  the  rejoinder  being  inconsistent  with  aad 
a  departure  from  the  plea,  it  strengthens  and  affirms  it     The 
plea  does  not  deny  the  existence  of  any  memorial,  but  only 
such  an  one  as  is  required  by  the  statute;  and  the  rejoinder 
-shews  the  reason  why  there  is  not  such  a  memorial,  by  stating 
that  the  memorial  which  was  enrolled  did  not  contain  the  real 
consideration,  which  is  expressly  directed  by  the  statute.     The 
plea,  therefore,  was  correct  in  stating  in  general  terms,  that 
there  was  no  such  memorial  as  the  act  directs;  and' the  ire- 
joinder  in  pointing  out  in  what  particular  the  memorial  was 
not  such  as  is  required,  was  equally  consistent  with  the  truth 
of  the  case  and  the  plea  in  bar.    As  to  the  second  objection, 
the  allegation  in  the  rejoinder  does  in  substance  contradict  the 
manorial.     By  denying  that  the  Duke  of  Cumberland  ever  le-  . 
ceived  the  supposed    consideration,  or  any  pari  thereof  or 
any  other  consideration  for  granting  the  annuity,  it  substan- 
tially denies  that  T.  &  Lutterell  ever  received  it  for  him; — 
and,    notwithstanding    it  is  stated  in  the  condition    of  -  the 
hond  that  the  consideration   was  paid  to  both  of  them,'  it 
^  is  competent  to    the   deSmdant    to    shew,    that  in  point  ■  of 
fBLd  all  the  consideration  was  received  by  one  otUy,  as  wiu 

6  done 
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179S.  done  in  SiraiUm  t.  BastaU{a)j  where  both  theppiadpal  ad 
the  surety  had  given  a  joint  receipt  finr  the  copeidemticmrBioncy* 
Now,  if  in  fact  T.  &  UOierOl  received  the  whole  ^opetdendoA- 


P«AtO 

ne  Dttcheit  of  ^^Qiffa  ii  should  have  been  so  stated  in  the  memorial ;  and  far 

VirilBMlLAIfD*  ^ 

Aat  defect  the  whole  may  be  avoided. 

Lord  Kenton,  Cb*  J.^^Bolh  points  are  clearly  i^;ainst  the 
defimdant.  With  regard  to  the  seconds  the  defendant  in  her 
rgmnder  avenwd  a  Uct  supposed  to  be  contradictory  to  the  me- 
morial; which  is  not  ao.  It  appears  by  the  memorial,  that  the 
Gonsideration*monqr  was  paid  to  the  Duke  of  Cwmberland  and 
Mr.  jAdUreUf  wbidi  the  defendant  bffp  attempted  to  say,  k 
not  true :  but  the  reason  she  has  ipven  why  it  is  not  true,  don 
not  support  the  proposition ;  bcicause,  thouj^  the  money  wcrt 
not  paid  into  (Jbe  bands  of  ik»  ]>uli^  of  CwaAcriaiMi  it  mi^ 
have  been  paid  to  ^KMoie  third  ^person  und^  a  jcunt  authoii^ 
firom  the  Duke  of  Ckmierhnd  and  Iff.  X/ffierdl^  or  to  Mr. 
LMereU  lor  himself  and  the  Duke*  This  meqiorial  therefore  ii 
conformable  to  the  directions  of  the  aimyity  act,  fiar  any  thiiy 
that  appears  to  the  contrary  upon  the  reoord. 

AaHHynsT,  J. — The  rqoinder  is  clearly  a  departure  fiun 
Ihe  plea  in  bar.  A  memorial  was  inrdUedf  which  i]|k>9  the  fitte 
cS  it  was  a  good  one;  and  if  the  defiradant  wished  to  impsach 
itf  she  should  have  pleaded  it,  and  shewn  in  what  particnlar  it 
was  defective,  and  thus  have  compdUed  the  plainti|f  to  tsfce 
issue  upon  that  figtct.  But,  having  in  her  plea  in  bar  aliq^ed 
that  there  was  no  memorial,  she  ought  not  afterwards  to  be  per- 
mitted to  admit  in  her  rejoinder  that  there  was  on^  and  then 
deny  the  validity  of  it. 

BujLLEn^  J. — Nothing  is  clearer  than  that  this^is  a  departure: 
the  defendant's  argument  goes  to  admit  it.  The  whole  questkm 
twns  on  the  word  <<  such."  Now  what  is  the  meaning  of  die 
plea  in  this  oase^-— or  of  the  plee  of  no  inward,— or  that  of  no 
capias  ad  ioiisfadendHm^  they  tender  issues  in  (ust,  loid  not  in 
law.  We  are  not  to  require  under  the  alUgaljion  <*  of  no  soch 
**  memorial"  every  thing  that  is  required  by  the'act  of  parUamenl; 
it  is  merely  an  issue  in  fact.  So,  in  the  case  of  an  owardi  if 
there  be  an  award  in  &Gt,  the  party  cannot  on  the  trial  of  an 
wue  of  no  award  go  into  olgections  to  t^  award  in  powt  of 
law.  )t  has  however  beoi  said,  that  the  plaintiff  might  hove 
^repjijfii  that  there  was  no  $uck  wiemorial^  &c.  in  order  to  have  let 
lo  the  olgoctioos  which  arise  und^  the  act  of  parUament:  bpt 

(a)  Aaie^svoL  j66. 

that 
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that  word  cannot  make  any  difference;  it  is  still  but  an  issue  in       1793. 
&ct;  for  otherwise  it  would  be  sending  down  an  issue  in  law  to 
be  tried  by  a  jury:  and  it  might  be  as  well  contended  that,  on       mM<# 
the  trial  of  an  issue  **f9ul  tid  record^^^  the  parties  might  at  nid  coMiisLAifsf 
frkti  shew  errors  on  the  record.    The  other  ground  also  fiuls 
the  defendant,  for  the  reasons  already  given  by  the  Court. 
Grose,  J.  of  the  same  opinion. 

Judgment  for  the  plaintiff. 


Hall  against  Lawrence.  A^tSoi 

THE  parties  havinir  referred  all  matters  in  difference  to  the  '^^  ^^^^  ^>u 
HOC  tet'iMde  the 
award  of  two  arbitrators,  or,  in  case  of  their  disagreeing,  of  awvdofan 

an  umpire,  the  arbitrators  regularly  heard  all  the  evidence ;  but,  bTre^ve?^ 
disagreeing^   stated  this  evidence  to  the  umpire;  on  which  he  ^^Jw  ^"*" 
made  his  award  without  re-examining  the  witnesses.     After  he  without  eu- 
had  made  the  award,  the  party  against  whom  it  was  made  ap-  ^|^^  unim  * 
plied  to  him  to  hear  the  evidence  himself  and,  on  his  refusing,  ^i]!^tore- 
moved  this  Court  to  set  aside  the  award :  But  examine  them 

The  Court  thought  that,  as  no  application  was  made  to  the  makhigofhift 
umpire  to  examine  the  witnesses  before  he  had  made  his  award,  '^"^* 
the 

Rule  should  be  discharged  with  costs. 

Gibbs  in  support  of  the  rule.    BofDer^  corUrd. 


Green  against  The  New  River  Company.  Sahmtsy, 

^T^HIS  was  an  action  for  consequential  damage  to  the  plain-  i^  „  ^^^^^^ 

tiff's  horse,  by  reason  of  the  bursting  of  a  pipe  belonging  jp'wMti  master 
to  the  New  River  works,  owing  to  the  negligence  of  the  de-  ligenceofa 
fendants.    A  witness  was  called  at  the  trial  before  Lord  Kenyon  [^^i^nota 
at  Westminster^  to  prove  the  neirliffaice,  which  his  Lordship  held  c«™P«*^ni  ^^- 

'        *^  ^^^        ^  ^  *^  netf  to  diflprovc 

to  be  necessary  to  support  the  action ;  and  that  witness  swore,  the  negiigeDce, 
that  he  had  some  hours  before  the  bursting  of  the  pipe,  and  the  leate. 
consequent  accident,  informed  the  turncock,  one  of  the  defend* 
ants'  servants,  of  the  oozing  of  the  water;  which  intelligence 
(if  it  had  been  attended  to  in  time)  would  have  enabled  him 
to  provide  i^^ainst  the  mischief.  In  answer  to  this,  the  defend- 
ants' oounsd  offered  to  call  the  turncock  himself,  to  disprove 
die  evidence  of  the  other  witness;  which  the  plaintiff  objected 

to 
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to  without  a  release ;  and  none  such  being  preparedf  bis  Lord« 
ship  was  of  opinion  that  the  turncock  was  an  inoompetent  ^ih- 
nesi»,  as  he  came  to  disprove  his  own  negligenoe^  whieb,  if 
established  by  the  verdict,  would  be  the  ground  of  an  actios 
against  himself  by  his  em[dbycr8.  And  the  jury  having  fauod 
for  the  plaintiff, 

Erskitie  moved  to  set  aside  the  verdict  for  the  re)e<^kNi  qf  the 
witness,  contendin^^  first.  That  he  was  not  interested  in  the 
event  of  the  suit,  inasmuch  as  the  verdict  could  not  be  given 
in  evidence  in  any  ij^on  which  the  defendants  mi^t  bring 
against  him.  And  even  admitting  him  to  be  interested^  yet  lie 
was  a  witness  firoiii  netesslty,  on  the  same  grounds  that  coachmen 
and  sailors  are  admitted  to  give  evidence  to  disprove  their  own 
negligence  in  actions  against  their  masters  and  employees  Ibr 
damage  done  in  their  several  occupations,  or  that  on  whkh  s 
servant  of  a  tradesman  is  permitted  to  prove  the  delivery  of 
goods.     But, 

Per  Curiam. — The  last  instance  cited  is  an  exception  to  the 
general  rule;  such  a  person  is  admitted  to  give  evidence  mcfdy 
from  necessity.  But  the  exception  does  not  extend  to  the  Ult 
other  cases  mentioned  of  the  coachman  and  the  sailor:  the  ve^> 
diets  against  the  proprietors  of  those  may  be  respectively  given 
in  evidence  in  actions  to  be  brought  by  them  against  their 
servants,  as  to  the  quantum  of  damages,  though  not  as  to  the 
fact  of  the  injury.  So  the  verdict  in  this  case  may  be  given 
in  evidence  in  an  action  by  the  defendants  against  the  wifnea; 
and  therefere  he  is  an  incompetent  witness  without  a  releasCi 

Rule  refused' 


f9  EoMt.  157.] 

An  avennciit  in 
a  declaration  of 
the  day  of  a 
former  trial, 
mu&t  exaaly 
agree  with  the 
record  to  be 
produced  in 
evidence  to  sup- 
port It,  though 
h  be  kid  under 
a  videlicet. 
[6  T.  R.  460. 
2  B,8c  P.xiS.] 

1  ^  U4/  /S^ 


Pope  against  Foster. 

^I^HIS  was  an  action  for  a  malicious  prosecution^  tried  at  the 
Sittings  after  last  Term  before  Lord  Kenyan.  The  deehira- 
tion,  after  setting  forth  the  record  of  the  indiotment,  and  the 
removal  of  it  into  the  King's  Bench  by  certiorari,  proceeded 
thus:  *<  And  the  plaintiff  further  says^  that  the  said  indidmrot 
<<  being  so  brought,  &c.  he  did  in  due  manner  traverse  the  stud 
*'  indictment;  and  such  proceedings  were  thereupon  had  in  t}ic 
*^  said  Court,  &c.  that  the  said  traverse  afterwards,  to  raV,  on  tie 
**  25th  Februaiyf  1791,  at,  .&c.  duly  came  on  to  be  triedj  &/c»f 
and  so  proceeded  to  state  the  acquittal,  &c.  llie  .(x>fiy  of  Uie 
record  of  the  indictment  produced  in  evidence,  stated  tb«  award 

or 
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of  the  jury  process  thus:  « If  the  Ch.  Justice  shall  come  before 
**  that  time  (that  is  to  say)  on  Tuesday  next,  after  the  end  of  the 
•*  [Easter]  term^  &c.  at  Guildhall^  &c.  according  to  the  form  of 
*^  the  statute,  &c.  to  try,  &c.:  at  which  time,  to  wit,  in  fifteen 
<<  days  from  the  feast  of  Easter  aforesaid,  the  Chief  Justice  be- 
**  fore  whom  the  said  jury  came  to  try  in  form  aforesaid,  sent 
^<  here  his  record  had  before  him  in  these  words,  that  is  to  say^ 
'<  afterwards,  on  the  day  and  at  the  place  last  within-mentioned,' 
*^  before,  Sic.  the  defendant  was  acquitted,"  &C  Upon  the 
production  of  this  record,  Garram  for  the  defendant  objected : 
that  the  plaintiff  could  not  prove  the  allegation  of  his  acquittal 
but  by  record,  and  that  this  record  proved  it  on  a  day  di£ferenft 
from  that  alleged  in  the  declaration,  and  therefore  the  variance 
was  fatal.  To  this  it  was  answered  by  Erskine^  that  the  day  in 
the  declaration  mentioned,  being  laid  under  a  videlicet,  was  im- 
material, and  that  he  might  shew  the  true  day. by  other  evi- 
dence, which  he  offered  to  produce.  But  Lord  Kenyon  was  of 
opinion,  that  he  could  not  receive  any  other  evidence  to  con- 
tradict the  record ;  and  as  by  that  the  trial  and  acquittal  ap- 
peared to  be  on  a  different  day  from  the  one  declared  upon,  he 
though  the  variance  was  fatal,  and  nonsuited  the  plaintiff. 

Erskine  now  moved  to  set  aside  the  nonsuit  upon  the  same 
ground,  which  was  refused  by 

The  Court  i  who  said,  that  a  party  in  stating  the  proceedings 
at  nisi  prius^  might  allege  that  the  trial  was  had  on  the  first  day 
of  the  Sittings,  although  in  fact  it  was  had  on  a  subsequent  day 
of  the  same  Sittings,  the  whole  Sittings  being  in  law  but  one 
day,  provided  the  record  when  produced  would  support  such  an 
averment.  But  that  here,  the  day  mentioned  in  the  declaration 
varied  from  the  day  in  the  record  produced;  and  that  not  as 
being  a  different  day  merely  of  the  same  Sittings,  but  of  a  differ- 
ent  Sittings :  and  that  this  objection  was  equally  fatal,  though  it 
were  laid  under  a  videlicet,  the  day  being  material. 

Rule  refused. 


1792. 


POPB 

qgaitui 

FoiTBR^ 


The  King  against  The  Inhabitants  of  Essex. 


A 


May  id. 


Fine  having  been  imposed  by  Lord  Loughborough,  when  if,  fine  be 
going  the  Home  Circuit  in  the  year  1789,  upon  the  county  J^n*Jy"Jj,ich 


of  Essex,  for  neglecting  to  repair  the  county  goal,  and  that  the  justices  at 

^  the  Sessions 

think  ilksaU  they  may  order  the  treasurer  to  defray  tbt  expense  of  licigatins  the  cpieition  out  of  the  count  r 
node. 

.'  '  fine 
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1792.  fine  having  been  estreated  in  the  Exchequer,  the  legality  of  it 
was  there  litigated  by  the  direction  of  the  counQr  magistrate^ 
friiOf  in  <»rder  to  defray  the  cxpenccs  of  such  litigation,  made 
'^^'^^^  the  following  order  at  the  Quarter  Sessions:  "  It  is  ordered  by 
EssBx.  u  this  Court,  that  the  further  sum  of  IHQL  be  advanced  by  the 
^  treasurer  of  this  county  to  W.  Bullock^  esq.  clerk  of  the 
**  peace  for  the  said  county,  on  account  of  the  expences  of  de- 
**  fending  the  inhabitants  of  the  said  county  from  the  fine  (a) 
<<  imposed  on  them  by  Lord  Loughbonmghj  subject  to  the  dis- 
*<  cussion  of  any  right  that  the  county  have  to  dispute  the  pay* 
<<  ment  of  such  money.'*  This  order  having  been  removed  bj 
certiorari  into  this  Court,  and  a  rule  having  been  obtained  to 
shew  cause  why  it  should  not  be  quashed, 

'  Bearcrq/i  and  Wood  now  shewed  cause;  relying  on  the  IS 
Geo.  2.  c.  29;  which,  after  stating  the  difficulty  of  raising  sepa- 
rately the  several  county  rates  applicable  to  particular  services 
appointed  by  different  acts  of  parliament  therein  ennmcnUed^ 
and  amongst  others  one  of  Will.  S.  for  building  and  repairing 
county  gaols,  empowers  the  justices  of  the  Quarter  Sessions  to 
make  one  general  rate  or  assessment ;  and  by  the  6th  sectioDi 
direct  the  sums  to  be  paid  into  the  hands  of  the  county  tretp 
surers,  who  are  thereby  commanded'  to  pay  it  to  such  peraom 
^<  as  the  said  justices,  at  their  respective  General  or  Quarter 
<*  Sessions,  or  the  greater  part  of  them,  &c  shall  by  their  or- 
**  ders,  from  time  to  time,  direct  and  appoint,  Jbr  the  uses  tmi 
^^  purposes  of  ike  said  recited  actSy  and  for  any  other  uses  and 
**  purposes  to  which  the  public  stock  of  amf  county^  4r.  fir  or 
<<  shall  be  applicable  by  law.**  The  latter  part  of  the  clause 
they  contended,  shewed  that  the  I^iegislnture  had  other  pur- 
poses in  contemplation,  to  which  the  county  stock  might  be 
applied,  besides  those  particularly  enumerated  in  the  recited 
acts :  and  that  this  was  one  of  those,  was  plainly  to  be  inferred, 
ns  well  from  the  reason  of  the  thing,  and  long  usage  in  simi- 
lar cases,  as  from  the  fair  inference  of  a  subsequent  statute^ 
the  14  Geo.  3.  c.  59.  As  a  fine  when  levied  must  be  paid 
out  of  the  county  stock,  and  as  cases  may  arise  in  which  it  may 
be  illegally  levied,  the  expence  of  litigating  the  legality  of  the 
fine  ought  to  be  borne  by  that  stock  which  is  to  be  pro* 
tccted  by  it;  otherwise  the  county  must  in  all  instances  be 
obliged  to  submit  to  the  imposition  of  a  fine,  however  illegaL 

(a)  Althoufh  the  older  does  not  itarc  oa  what  account  that  Sne  had  been  impoiedt  jct 
it  was  afraed,  that  the  questioB  dioyld  be  9Sgattd  and  dcttnninad  aa  if  ii  WCR  «iptc«dl  li 
the  order  that  the  fine  was  impoted  on  the  aceouat  aWre-mentioiicd. 

And 
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And  ns  the  magistrates  of  the  county  have  the  disposition  of  the       1792. 
public  purse,  they  are  the  most  proper  judges  of  the  necessity  or  ' 

propriety  of  incurring  such  expense  in  defence  of  the  general  agj^ut 
interest.  Again:  Magistrates  have  at  all  times  exercised  .this  ants  of  *^* 
kind  of  discretion  over  other  objects  than  those  particularly  pro-  E»»rx. 
vided  for  by  statute.  They  have  often  directed  prosecutions 
for  misdemeanours  at  the  public  expense,  although  (strictly 
speaking)  they  are  not  authorized  to  make  allowance  for  any 
other  public  prosecutions  than  felonies.  Lastly,  By  the  14*  Geo. 
S.  c.  59.  the  management  of  county  gaols  is  submitted  to  the 
magistrates  in  Quarter  Sessions,  who  may  issue  such  orders  ns 
they  think  necessary  for  the  purposes  of  the  act;  and  it  is  there- 
by directed,  that  the  expenses  attending  the  execution  of  snch 
orders  shall  be  defrayed  out  of  the  county  rates.  In  this  in- 
stance they  act  as  trustees  for  the  county ;  and  the  expenses  of 
litigating  a  question  in  which  the  county  are  directly  interested, 
ought  to  be  borne,  not  by  the  individual  magistrates,  but  by  the 
county  at  large. 

Erskine  and  Bamevj  contra^  said,  that  to  support  this  order 
it  was  not  enough  to  shew  that,  by  the  words  of  the  12  Geo.  2. 
the  magistrates  might  appropriate  the  cx)unty  stock  to  other 
purposes  than  those  which  were  before  specifically  enumerated, 
and  ^^  to  such  other  as  by  law  it  is  applicable ;''  for  the  question 
still  remains  Whether  this  be  such  a  purpose  as  is  there  referred 
to?  No  authority  has  been  cited  to  shew  that  it  is;  and  not  a 
single  instance  has  been  mentioned  of  any  attempt  similar  to 
the  present.  Nor  can  it  be  contended  that  the  words  alluded 
to  will  otherwise  have  no  operation ;  for  the  expenses  of  pro- 
secution for  felonies  are  not  before  referred  to  in  the  act,  which 
is  su£Scient  to  satisfy  those  words.  The  magistrates  have  no 
discretionary  power  over  the  county  purse ;  they  can  only  apply 
the  public  money  to  such  purposes  as  are  specifically  provided 
for,  or  which  are  sanctioned  by  long  and  undisputed  usage. 
Unless  this  rule  be  strictly  adhered  to,  no  other  line  can  be 
drawn,  and  the  departure  from  it  may  lead  to  the  most  danger- 
ous abuses. 

Lord  Kenton,  Cb.  J. — If  the  contest  in  this  case  had  been, 
Whether  the  justices  of  the  county  could  arbitrarily  impose 
taxes  on  the  county  ?  the  only  answer  that  could  have  been 
given  would  have  been  in  the  negative.  But  the  question 
here  is,  Where,  by  any  express  law,  or  by  precedent  and  long 
usage,  that  which  has  been  done  was  not  lawfully  done? 
and  if  it  be  warranted  by  precedent  and  long  usage,  and  by 

Vol.  IV.  Q  q  many 
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many   analogous  coses   in    tlie  law,   the    order   may   be  wp- 
ported,  though  there  be  no  precise  act  of  parliament  to  direct  it 
Lon<T  bcforcf  the  statute  alluded  to,  various  duties  were  imposed 
upon  counties,  one  of  which  was  the  repair  of  bridges,  and  that 
was  before  any  county  rate  was  directed  to  be  made4>y  any  act 
of  pailiaiijcnt.     And  whether  these  duties  arose  by  the  common 
law,  or  were  imposetl  by  any  statute,  it  was  at  the  satile  time 
implied  that  tliose  who  imputed  any  neglect  to  a  county  Might 
do  so  without  any  foundation ;  in  which  case  the  county  must 
nccessiirily  have  had  the  power  of  defending  themselves.    Triab 
of  this  kind  have  been  freciucntly  hod,  and  even  disputes  be- 
tween two  counties,  which  could  not  have  been  conducted  witli* 
out  great  expense;  that  expense  has  always  been  borne  by  the 
county,  and  taken  out  of  the  county  stock ;  and  yet  there  is  no 
act  of  parliament  to  enable  the  county  to  do  so,  but  it  is  founded 
on  long  utoge  and  the  necessity  of  the  thing.     I  am  not  driTea, 
nor  will  I  ever  resort  to  the  maxim,  communis  en^ir  JacUjusi 
but  uniform  and  unbroken  usage  facit  jus.     Tliis  is  tliat  which 
makes  the  common  law:  it  is  not  to  be  found  in  the  ttaCDte- 
book,  but  in  the  text-books,  which  treat  on  it  as  the  conunoa 
law  of  the  land.     There  is  another  class  of  cases  analogoos  to 
the  present ;  the  costs  of  defending  appeals  against  orders  of 
removals.     The  stat.  43  FMz.  c.  2.  s.  1.  gave  power  to  the  pa- 
rish officers  to  raise  a  parish  stock ;  and  when  a  subsequent  sta- 
tute, 13  &  i4r  CV/7'.  2.  raisici!  the  questions  of  settlement^  it  be* 
came  necessary  to  have  recourse  to  some  fund  for  defraying  the 
expenses  of  litigating  them;  and  those  expenses  have  always 
been  paid  by  the  parish  oflicers  out  of  the  parish  stock.     The 
proposition  therefore  on  which   I  rely  is  this:  That  wherever  a 
duty  is  imposed  on  a  county,  und  where  costs  incidentally  and 
necessarily  arise  in  questioning  the  propriety  of  acts  done  to 
enforce  that  duty,  the  magistrates,  ^^ho  have  the  superintcndance 
over  the  county  purse,  have  necesbni  ily  a  right  to  defray  suck 
cxpcn>cs  out  of  the  county  stock. 

AsHHUHST,  J. — Where  magistrates  have  acteil  bond  Jtde  fcr 
tlie  interest  of  the  county  over  which  they  preside,  rn'oppoSng 
the  levying  of  a  fine  whicli  (as  they  think)  has  been  improperly 
imposed,  they  ought  not  in  reason  to  be  burthencd  individuaDj 
with  the  expenses  attending  it.  And  if  any  authority  caA  be 
found,  cither  of  the  same  kind,  or  by  analogy  to  similar  casei,  it 
ought  to  be  adopted  in  this  case.  Now  the  instance  (mentiomd 
by  my  Lord)  of  defending  appeals  seems  strong  in  point.    Tbe 

staCQiB 
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statute  of  Elizabeth  directs  the  overseers  to  provide  a  stock  for       1792. 

the  relief  of  the  poor  of  the  parish,  the  putting  out  of  parish  ' 

-  nil.'  11      Tht  Kino 

apprentices,  ^^  and  to  do  and  execute  all  other  things,  as  well        agaimt 

**  for  the  disposing  of  the  said  stock,  as  otherwise  concerning  the  LtT rf  *'' 
**  premises,  as  to  them  shall  seen(i  convenient/'  It  might  there-  Ks«i. 
fore  be  argued,  that  the  stock  should  not  be  ^plied  to  any  other 
purposes  than  those  specifically  mentioned:  but  a  subsequent 
statute  having  directed  the  removal  of  paupers,  and  the  ex** 
penses  of  litigating  the  questions  of  settlement  being  a  conse- 
quence upon  such  removal,  it  has  been  the  constant  practice  to 
allow  these  expenses  to  be  defrayed  out  of  the  parish  stocky 
the  legality  of  which  has  never  been  disputed.  So,  in  this 
case,  the  act  of  parliament  having  directed  a  county  stock  to  be 
raised, .  and  to  be  applied  to  certain  purposes  therein  mentioned, 
and  to  others  ^^  to  which  the  public  stock  of  any  county  is  ap- 
^<  plicable  by  law,"  reason  and  analogous  cases  warrant  us  in 
saying,  that  the  expenses  of  litigating  the  legality  of  the  fine 
imposed  upon  the  county,  ought  to  be  defrayed  out  of  the 
county  stock* 

BuLLER,  J. — Whether  this  case  be  considered  on  the  prin- 
ciples of  the  common  law,  on  the  authority  of  analogous  cases,  or 
on  the  words  of  the  statute  itself,  I  am  of  opinion  that  the  order 
of  Sessions  may  be  supported.  The  case  of  bridges  bears  so 
strong  an  analog}'  to  the  present,  that  on  principle  it  is  not  to  be 

f  distinguished  from  it;  and  that,  it  is  to  be  remembered,  was  a 
case  well  established  before  the  statute  12  Geo,  2.  Then,  if  at 
that  time  all  the  expenses  incurred  in  litigating  questions  be- 
tween two  counties,  should  be  borne  by  the  respective  counties, 
and  paid  out  of  their  county  stocks,  let  us  see  how  the  question 
stands  since  that  act.     That  statute,  after  reciting  two  former 

.  acts  respecting  the  repair  of  county  bridges  and  highways,  and 
other  statutes  respecting  gaols  and  other  different  objects,  for 
each  of  which  a  separate  rate  was  to  be  raised,  directs  one  gene- 
ral rate  to  be  made  for  the  purposes  of  those  acts,  and  for  other 
purposes  to  which  by  law  it  is  applicable.  Now,  if  before  that 
act  the  county  were  liable  to  pay  the  expenses  of  litigating 
questions  respecting  the  repairs  of  bridges  and  highways,  it  '- 
must  still  continue  liable,  notwithstanding  the  words  of  the  act 
are  confined  merely  to  repairs;  and  if  this  be  the  true  construc- 
tion of  the  statute  with  regard  to  bridges  and  highways,  we  can- 
not put  a  narrower  construction  on  it  as  to  county  gaols.  In  my 
opinion,  the  true  construction  of  this  act  is,  that  the  necessary  ex- 
jprasQi  of  every  thing  relating  to  the  subjects  therein  mentioned, 
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must  be  borne  by  the  county,  and  paid  out  of  the  county  stodc 
If  it  were  otherwise,  the  active  magistrates  of  a  county  would 
be  put  in  a  perilous  situation,  in  a  variety  of  cases  that  might 
happen.  For  instance;  the  justices  of  the  peace  have^  under 
one  of  the  acts  (a),  power  to  purchase  land  adjoining  to  conntj 
bridges:  now,  if  the  words  of  the  statute  be  taken  strictlyy  th^ 
would  be  confined  to  the  sum  contracted  for  with  the  teOer; 
but  the  purchase  cannot  be  completed  without  some  other  ooik 
tingent  expenses,  taking  an  abstract  of  the  title,  drawing  the  con* 
veyance^  &c.  which  must  therefore  necessarily  be  included  in 
the  act.  To  go  a  step  further;  objections  may  be  made  to  the 
title  after  the  contract  is  entered  into,  and  a  suit  may  be  insti* 
tuted  against  the  ma^strates  who  contracted,  to  oompd  them 
to  carry  the  agreement  into  execution ;  it  would  be  abtord  to 
say,  that  those  who  have  contracted  on  behalf  of  the  county 
should  not  be  defended,  at  the  expense  of  the  county,  against 
such  a  suit  It  seems,  therefore^  that  the  necessary  expenaes 
attending  all  those  subjects  mentioned  in  the  act,  must  be  paid 
out  of  the  county  stock;  and  that  is  sufficient  for  the  determi- 
nation of  this  case.  But,  even  upon  more  general  grounds^  when 
a  county  is  attacked,  they  should  have  the  power  of  defending 
themselves,  if  unjustly  attacked ;  and  whether  or  not  there  be 
just  grounds  on  which  they  may  defend  themselves,  it  must,  ac- 
cording to  reason,  the  words  of  the  statute,  and  by  necessary  im- 
plication, be  determined  by  the  justices  acting  at  the  Sessions,  in 
whose  hands  the  distribution  of  the  county  rate  is  vested. 
Grose,  J.  declared  himself  of  the  same  opinion. 

Order  of  Sessions  affirmed. 


(a)  14  Cii,  2.  e.  33.  /.  I. 


An  order  of  re- 
moval, signed  by 
two  justices 
separately,  aod 
in  different 
counties,  u  only 
voidable,  not 
roid;  and  the 
ptrish  wishing  to 
cvoid  ttf  must 
appeal  to  the 
next  Sessions* 

r6T.IL585. 
8  Ibid.  X78.] 


The  KisG  against  The  Inhabitants  of  §totfold. 

/^  N  an  appeal  against  an  order,  by  which  3£  ShaWj  his  wife 
^^^  and  eight  children,  were  removed  from  Sto^bU  to  Ckihen, 
the  order  was  quashed,  subject  to  the  opinion  of  this  Court,  on 
the  following  case : 

M.  ShaWi  the  pauper,  was  born  at  Stof/bld  in  1741 ;  his  fiuher, 
who  died  about  twenty  years  since^  was  then,  and  continaed  to 
the  time  of  his  death,  a  settled  inhabitant  of  CMhfers  CatUm  /  and 
the  pauper  M.  Shaw  has  acquired  no  settlement  in  his  own  ri^t, 
except  in  the  manner  following:  The  pauper*wB8  removed  in 
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the  year  1776«  with  his  wife  and  five  children,  none  of  whom,       1792* 
nor  any  of  the  other  children  named  in  the  present  order,  have   — ■ 

The  Kiita  " 

gained  any  settlement  in  their  own  right  from  Sandon^  in  the  agmma 
county  of  Hertford^  under  an  order  of  removal,  in  the  usual  ^^J^^* 
form,  to  StotfoUL  The  parish  officers  of  Sandon  took  this  order  SrorroLo. 
and  the  paupers  immediately  to  Stotfold^  and  there  delivered 
them,  with  the  order,  to  the  parish  officers  of  Stotfidd^  by  whom 
they  were  rec^ved ;  and  against  that  order  there  was  no  appeaL 
The  pauper  with  his  family  has  ever  since^  till  the  present  re- 
moval, occasionally  resided  in  and  been  relieved  by  the  parish 
otSiotfold.  It  was  then  proved,  on  the  part  of  the  respond- 
ents  (after  hearing  counsel  for  the  appellants,  who  objected  to 
the  evidence  as  inadmissible,  but  which  objection  waa  over- 
ruled by  the  Court)  that  the  order  of  removal  from  Sandon  to 
Stotfold^  and  the  examination  on  which  that  order  wat 
fcunded,  were  in  fact  signed  and  taken  by  the  two  justices,  se- 
parately, and  not  in  the  presence  of  each  other ;  and  that  one  of 
the  two  justices,  though  a  magistrate  for  the  coun^  of  Hert- 
Jinrdy  took  the  examination  and  signed  the  order  at  his  own 
houses  situate  in  that  part  of  the  town  of  Boyston^  which  lies 
in  the  county  of  Cambridge;  Boyston  being  pardy  in  the 
county  of  Cambridge  and  partly  in  that  of  Hertford. 

Bearcrofl  and  Chambre^  in  support  of  the  rule  to  quash  the 
order  of  Sessions,  admitted,  That  an  order  of  removal  unap- 
pealed  agdnst  is  conclusive,  if  made  by  two  justices  acting  within 
their  jurisdiction;  but  contended,  That  the  order  in  1776  was  an 
absolute  nullity,  being  made  by  one  justice  only  who  had  juris- 
diction. The  magistrate,  who  examined  the  pauper  and  signed 
the  order  in  Caminidgeshire^  acted  out  of  his  jurisdiction. 
But  a  justice  of  the  peace  for  one  county  cannot  act  in  an- 
other: his  acts  there  have  no  greater  force  than  those  of  a 
person  who  is  not  a  justice ;  for  there  he  is  not  a  magistrate. 
15  Vin.  Abr.  11.  (D.  2.)  .Then  if  this  order  were  a  nullity 
when  it  was  made^  it  never  can  become  a  valid  instrument ;  but 
may  be  resisted  whenever  it  is  attempted  to  be  enforced,  though 
there  were  no  appeal  against  it.  Trespass  may  be  brought 
for  distraining  for  a  poor-rate,  if  the  party  be  not  an  occupier 
though  the  rate  be  good  on  the  face  of  it,  and  it  be  neces- 
sary to  impeach  it  by  intrinsic  evidence;  or  he  may  replevy 
the  goods  distrauied.  Milward  v.  Cajg/in^  2  Bl.  Bep.  1330^ 
and  in  that  case  the  Court  said,  That  the  confirmation  by  the 
Sessions  on  appeal  was  also  a  nullity.    This  ibews  that  it  was 

not 
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1792.       not  only  not  necessary  to  have  appealed  in  this  case,  but  that, 
"    had  there  been  an  appeal,  the  order  was  not  capable  of  con- 


agaimit  firmation.  In  R.  v.  Fisher  and  another  (a),  where  the  dc- 
'^•nu^^"'  fondants  appealed  against  an  order  appointing  them  overseers, 
Stotfold.  on  the  ground  that  the  persons  appointuig  them  were  not  jus- 
tices, Lord  Mansfield  said,  "There  can  be  no  appeal  to  the 
^*  Quarter  Sessions  from  the  acts  of  persons  calling  themselves 
**  justices,  xmd  who  are  not  so.  If  persons  exercise  a  jurisdic- 
^^  tion,  who  are  not  intitled,  the  whole  is  a  nullity,  and  the 
^^  party  aimed  at  need  not  pay  any  regard  to  it.*'  Again,  in  IL 
V.  Sroalcliffe  (i),  an  order  of  removal  to  Ascofj  a  large  village 
in  WiicJiford  parish,  against  which  there  was  no  appeal,  was 
afterwards  held  to  be  a  nullity ;  and  Lord  Mansfield  said,  "  As 
^'  to  the  removal  to  Ascot^  it  was  no  reason  for  an  appeal.  It 
^*  was  in  truth  no  removal  at  all :  it  was  a  mere  nullity," 
There  the  defect  was  not  apparent  on  the  order  itself,  but  was 
explained  by  extrinsic  evidence.  That  case  proves  not  only 
that  an  order,  though  good  on  the  face  of  it,  may  be  im- 
peached by  parol  evidence,  which  shews  it  to  have  been  ori- 
ginally  void,  but  also  that  the  parish  receiving  the  pauper  under 
such  an  order  is  not  estopped  to  give  that  evidence.  If  argu- 
ments of  convenience  be  urged  on  the  other  side,  it  may  be 
observed,  That  they  have  no  reason  to  complain  of  any  incon- 
venience, since  the  parish  of  Stotfold  have  for  many  years  been 
maintaining  the  pauper  and  his  family,  whom  they  were  not 
bound  to  support  at  all* 

Wilsoji^  Garrcnv^  and  Willis^  contra. — It  is  an  universal  prin- 
ciple, from  which  it  will  be  dangerous  to  depart,  that  an  order 
of  removal  unappealed  against,  is  conclusive  as  to  all  the  world; 
and  the  object  of  the  Legislature,  in  giving  an  appeal  agwist 
orders  of  removal,  was  to  bring  all  these  questions  to  a  final  de- 
termination soon  after  they  arose.  In  this  case  the  pauper  was 
not  only  received  by  Stotfold  parish  under  the  former  order,  but 
occasionally  relieved  there  for  15  years.  It  is  to  be  observed 
also.  That  there  is  no  objection  to  the  order  on  the  face  of  it. 
The  justices  at  the  Sessions  had  jurisdiction  over  it;  and  it  ought 
not  to  be  impeached  in  this  indirect  manner  after  the  time  for 
appealing  against  it  is  expired.  It  has  been  contended,  however, 
that  it  wiis  a  mere  nullity;  and  that  Stotjbld  could  not  have  ap* 
pealed  against  it.    In  answer  to  which  it  must  be  remarked,  that 

almost 
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almost  all  the  questions  respecting  tlic  illegality  of  orders  of  1792. 
removal  have  arisen  on  appeals ;  and  many  of  them  too  in  cases  — — — — 
where  the  defect  was  apparent  on  the  order: — ^jB.  v.  Hareby  {a\  against 
not  said  to  be  made  "  on  complaint ;"  R.  v.  Weston  Rivers  (i),  ^^ants  of*^'" 
not  on  the  complaint  "  of  the  churchwardens ;"  R,  v.  fValion  Stoti old. 
(c),  not  said  to  be  made  by  "  two  justices ;"  R.  v.  Uplin  (d), 
only  justices  of  the  county,  not  "justices  of  the  peace;"  and 
JB.  V.  Dobbyn  {e\  only  justices  /«,  not  of  or  for^  the  county ; 
and  a  variety  of  similar  cases  might,  if  necessary,  be  produced* 
These  shew  the  universal  opinion  of  Westrnmster-Hall  upon 
this  point ;  for  if  they  were  not  the  subject  of  an  appeal,  not 
only  the  respective  Courts  of  Quarter  Sessions  have  exceeded 
their  jurisdiction  in  entertaining  the  appeals,  but  this  Court  has 
also  acted  improperly  in  granting  writs  of  certiorari  to  remove 
the  proceedings  in  such  cases ;  for  if  the  original  orders  were 
nullities,  and  need  not  have  been  appealed  against,  it  was  nu- 
gatory to  have  them  returned  into  this  Court  for  the  purpose  of 
quashing  them,  since  whether  quashed  or  not  they  could  never 
be  enforced.  It  seems  then  too  much  to  suppose  that  the  uni- 
form practice  in  all  the  Courts  of  Sessions  from  the  feign  of 
Charles  the  Second  to  the  present  time,  sanctioned  even  by  the 
authority  of  this  Court,  has  been  ill-founded  in  law :  but  that 
practice  is  warranted  by  the  construction  of  that  clause  in  the 
act  which  gives  an  appeal  {/)  to  the  next  Sessions ;  and  it  has 
convenience  and  justice  for  its  support.  It  is  highly  convenient 
to  the  public  that  these  questions  should  be  litigated  soon  after 
they  arise';  and  it  is  more  just  that  the  parties,  who  intend  to 
object  to  an  order  of  removal  on  some  other  ground  than  the 
real  merits  of  the  case,  should  be  compelled  to  make  that  objec- 
tion early,  than  be  permitted  to  wait  till  all  evidence  is  lost, 
on  which  another  order,  grounded  on  tlie  merits,  may  be 
made.  There  is  also  another  reason  why  the  evidence  offered 
should  not  have  been  admitted,  because  the  parties  to  be  affect- 
ed by  it  could  not  be  prepared  to  repel  it.  As  to  R.  v.  Swalcliffeg 
the  village  to  which  the  order  of  removal  was  directed,  was 
not  a  parish,  and  did  not  maintain  its  own  poor;  there  was 
therefore  no  one  to  appeal ;  but  in  JB.  v.  Kirln/  Stephen  (g),  it 
was  held,  that  an  order,  though  made  to  the  parish,  instead  of 
the  township  which  maintained  its  own  poor,  was  conclusive 
on  the  latter,  though  there  was  no  appeal.     The  case  of  Mil' 

(a)  ^lu/r.  361.  (I)  SalJt,  4^2.  {e)sA^9^32%»  (</}  Cas.  of  S.  37. 

(r)  &/i.  474,  (/)  13  i^  14  Car^  }.  r.  la. «.  9.  (g)  Bot,  209. 
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1792. 

The  Kino 
agaimst 

The  Inhabits 
ants  of 

SrorroLD. 


ward  V.  Coffin  {a)  cannot  indeed  be  reconciled  wilh  the  other 
cases :  but  it  is  to  be  observed,  that  De  Grey^  Ch.  J.  was  absent 
when  it  was  decided ;  and  in  a  case  at  nm  prius  BidUr^  J.  ruled 
differently ;  Kettle  and  Another  v.  Walton  (6),  That  was  tres* 
pass  for  taking  a  distress  for  a  poor  rate;  the  question  was. 
Whether  the  two  plainti&  were  joint  occupiers;  and  Btdlery  J. 
said,  that  it  was  a  proper  question  to  be  tried  at  the  sessions, 
and  could  not  be  gone  into  in'^that  action.  Now  if  only  one 
occupied,  the  other  was  not  an  occupier  at  alL  In  2L  v.  Sal- 
irem  (c),  on  an  appeal  against  a  parish  indenture  of  apprentice- 
ship, one  objection  here  was,  that  the  Sessions  had  refused  to 
receive  evidence  to  shew  that  at  the  time  of  signing  the  indenture 
the  name  of  only  one  justice  was  put  to  it  To  this  it  was  answer- 
ed. That  the  appellant  should  have  fq)pealed  before  he  signed 
the  counterpart,  nnd  that  his  having  exeaited  it  should  operate 
as  an  estoppel  to  his  afterwards  impeaching  it;  and  of  this  opir 
nion  were  the  Court.  So  in  this  case  the  parish  of  Stoifbldf 
by  receiving  the  pauper  under  the  order,  are  estopped  to  im- 
peach it  now :  if  they  had  intended  to  dispute  its  validity,  th^ 
should  have  appealed  against  it  at  the  next  Sessions. 

The  Court  took  time  to  consider  of  this  case ;  and  now  the 
counsel  moving  for  the  opinion  of  the  Court, 

Lord  Kenyon,  Ch.  J.  said.  That  be  was  not  then  prepared  to 
state  from  his  papers  the  reasons  at  length  upon  which  their 
judgment  was  founded,  but  that  he  had  thoroughly  and  atten- 
tively considered  the  question,  and  that  the  result  of  his  deli* 
berations  and  of  the  rest  of  the  Court  was,  that  the  former  or- 
der was  only  voidable,  not  absolutely  tx)id;  and  that  therefore 
that  it  was  necessary  for  the  parish,  who  wished  to  avoid  it,  to 
have  appealed  against  it  in  the  regular  course  of  proceedings. 
That  it  would  be  extremely  inconvenient  to  permit. a  parish  to 
set  aside  an  order  of  removal  at  any  distance  of  time,  which  had 
been  acquiesced  under  for  years  without  any  dispute.     And 
that  a  distinction  had  always  prevailed  between  void  and  void- 
able instruments ;  a  strong  instance  of  which  was  that  on  the 
construction  of  the  statute  Westmnster  2.  c*  1.;  which,  though 
it  enacts  that  all  fines  contrary  to  that  act  shall  be  ipso  Jure 
null,  has  been  held  to  mean  only  voidable  by  some  legal  pro^ 
cceding  (rf). 


(a)  %  BL  Rep.  1350. 


(i)  HttntlMgitii  Sprio^  Asaiesy  1780. 
{(/)  ITide  RtxM»  BamfdM  MHwrtt  ante>  3  vol.  380. 


GrosCi 
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Grose,  J.  also  added,  That  in  a  case  in  Strange  {a)  it  was  1792, 
held  that  the  Sessions  "  have  power  to  look  into  the  jurisdiction 

"  of  the  justices"  removing,  a^aintt 

Per  Curiam. — Order  of  Scions,  quashing  the  original  order^  ^^  l/^" 

confirmed.                                                                    .<xni%.  Stotfold. 

(a)  Alhrigbion  and  Sbiftofi,  I  Sir.  300. 


X 

Doe  on  the  several  Demises  of  Turner  and  Wife,  J^rid^y 


and  Ward,  against  Kett. 


May  4th. 


nnHIS  was  a  special  case,  reserved  at  the  trial  of  an  ejectment,  ^-  devised  to 

brought  to  recover  an  estate  in  Stxffblk.    N,  Goddard^  by  of  her  body  '" 
will  dated  17th  November  1758,  devised  to  her  grand-daughter  oftu^h^*"*' 
Elizabeth  Foldsom  and  the  heirs  of  her  body  lawfully  to  be  be-  «fc«n.over;  b, 
gotten,  and  for  default  of  such  issue  to  E.  the  wife  of  JT.  Ward^  time  of  ^.  and 
for  life ;  and  after  her  decease  to  the  three  eldest  children  of  codicifcoDfinn- 
E,  fVardj  or  such  of  them  as  should  be  living  at  the  time  of  her  f*.*?"  ^h 

.  held,  that  the 

decease,  and  to  their  heii*s,  as  tenants  in  common,  with  this  heir  of  ^.  took 
proviso,  '•  If  arjy  of  the  said  devisees,  to  whom  an  estate-tail  in  iTipJS'ied  th£* 
**  the  said  respective  premises  is  hereinbefore  limited,  shall  at  a'^uV!^^ 
**  any  time  levy  a  fine,    or  suffer  a  common  recovery  of  the  ofthebinhof 

V1A«»    CAM        ^M^^fWt^ 

**  same,  in  order  to  enable  him,  her,  or  them  to  sell,  mortgage^  he  mUe  the  co* 
or  otherwise  dispose  thereof,  or  to  bar  the  said  entail,  then  f^^  ^ 
I  do  order,  direct,  and  give  hdl  power  and  authority  to  the 
person  or  persons  who  shall  be  next  iutitled  to  enter,'*  &c. 
After  the  making  of  the  will,  E.  Foldsom  married  J.  Kettf  and 
in  December  1760,  in  the  lifetime  of  the  devisor,  died,  leaving 
a  son,  the  present  defendant.  The  devisor  knew  of  the  birth 
of  the  defendant,  and  of  the  death  of  his  mother,  immediately 
after  those  events  happened.  In  October  1762,  the  devisor 
made  a  codicil  to  his  will,  attested  by  three  witnesses ;  in  which 
he  recited,  that  in  his  will  he  hod  appointed  one  S.  G.  one  of 
his  executors,  which  he  wished  to  revoke ;  and  then  he  ap« 
pointed  N.  G.  in  his  stead :  and  after  giving  the  new  execu- 
tor a  small  legacy,  he  concluded  thus :  ^*  And  1  do  hereby  de« 
«  clare,  That  my  said  will  in  writing,  bearing  date,  &c. ;  and 
'^  this  codicil,  which  I  will  shall  be  added  to  and  dcenied  part 
^<  thereof,  do  contain  my  last  will  and  testament.'^  In  October 
176S,  the  devisor  died;  since  which  time  the  defendant  has 
been  in  possession.  E,  Ward  died  in  August  1782,  in  the 
lifetime  of  her  husband  «/•  Ward^  leaving  two  children,  M»  the 
wife  of  J.  Turnery  one  of  the  lessors  of  the  plaintifi^,  and  T. 

Wards 
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1792.        Ward;  who  were  two  of  the  three  eldest  children  of  JB.  fVardy 
' ^   at  the  time  of  making  the  will,  and  at  the  time  of  the  deviaor^i 

TuKNER*     death,  the  other  children  of  E.  Ward  having  died  before  her. 

^^        T.  Ward  died  in  October  1785,  leaving  T.  M.  Ward^  the  other 
lessor  of  the  plaintiff,  his  eldest  son  and  heir  at  law. 

Wilson,  for  the  plaintiff,  contended,  That  the  devise  to  E. 
Foldsom  and  the  heirs  of  her  body,  became  void  by  the  death 
of  Elizabeth  in  the  devisor's  lifetime ;  and  that  nothing  passed 
by  the  codicil  to  her  children.  With  regard  to  the  will  itself 
it  was  finally  settled  in  Hodgson  v.  Ambrose  (a),  and  Warner 
V.  IVhite  {b)  (where  a  contrary  dictum  of  Popham,  J.  in  Ftdler 
V.  Ftdler^  Cro.  Jac.  423.  was  over-ruled)  that  i^uch  a  devise  is 
void  in  the  event  that  has  happened :  that  the  words  ^^  heirs 
'^  of  the  body  "  are  merely  a  description  of  the  interest  given  to 
the  ancestor;  and  that  *Hn  default  of  such  issue^''  mean  only 
the  determination  of  the  cstate^tail.  Neither  does  the  codicil 
yarv  this  case  in  favour  of  the  defendant.  On  the  face  of  it, 
there  is  nothing  particularly  applicable  to  this  devise.  The  ge- 
neral object  of  it  was  to  change  an  executor.  It  is  true  that  it 
appears  by  the  case,  that  the  devisor,  when  he  made  the  codidl, 
knew  of  the  death  of  £.  Foldsom  §  but  that  operates  in  favour 
of  the  plaintiff;  because,  if  the  devisor  had  intended  to  give 
any  estate  to  £•  Foldsom*s  children,  he  would  have  made  such 
a  devise  in  express  terms.  It  was  said  in  Hodgson  v.  Ambrose^ 
that  where  a  devisor  uses  technical  words,  they  must  be  under- 
stood in  their  legal  sense,  unless  other  words  be  also  used,  to 
shew  that  he  used  them  in  a  different  one.  But  here  are  no 
other  words  to  shew  that  the  devisor  used  the  words  ^^  heirs  of 
M  the  body"  in  a  different  sense  from  that  which  the  law  gives 
to  them.  Now,  the  only  effect  of  the  codicil  is,  that  it  operates 
as  a  republication  of  the  will :  then  reading  this  will  as  if  made 
at  the  time  of  the  codicil,  it  is  a  devise  to  E.  Foldsom  and  the 
heirs  of  her  body :  and  there  being  no  such  person  m  rerum 
naturd  as  JE.  Foldsom,  the  devise  is  absolutely  void.  Brett  v. 
Rigden,  Plawd.  Sii5.  2d  resolution ;  and  Goodright  v.  Wright^ 
1  Sir.  25.  and  1  P.  Wms.  397.  last  resolution.  The  case  of 
Stead  V.  Berrier  (c)  seems  decisive  of  this  case.  R.  B.  having 
a  Bon  R.  who  had  also  a  son  R.  devised  to  R.  his  son  and  his 
heirs:  J3.  (the son)  died  in  the  devisor's  lifetime;  and  the  de- 
visor afterwards  by  a  codicil  devised  part  of  the  lands,  brfor« 

(a)  J>9t,g,  337.  3d  edition.  {i)  Ibid.  344. «.  4.  &  Z  Bro.  CL  Cas,  %l^  m. 

(c)  Sir  r.  Jon,  Z35.  Sir  7*.  Majm.  408.  z  Mfd.  267,  2  Mtd,  3Z3.  %  JLtv.  %43.    PUL 
546.  md  1  FtMtr,  54Z. 

given 
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given  to  jR.  his  son,  to  a  stranger,  and  desired  that  the  codicil        1792. 
should  be  made  part  of  his  will :  he  republished  his  will,  and  "" — 

.  .  .  .  .  Doe  dem* 

at  the  same  time,  animo  tesfandiy  by  wordfe,  without  writing,  de-  TuiNf  r 
dared  that  his  grandson  R.  should  take  and  have  "  as  his  Father  ^i*** 
**  caper c  (^' habere  2)oluissei J*  It  was  hckl  by  this  Court,  on  a 
writ  of  error  from  the  Common  Pleas,  That  the  grandson  could 
not  take  either  under  the" will,  or  the  codicil,  or  both  together; 
that  though  (according  to  Beckford  v.  Pamecott,  Cro.  Eliz.  493.) 
a  republication  of  a  will  will  pass  lands  purchased  after  making 
the  will,  if  the  words  of  the  will  be  apt  and  proper  to  pass  them, 
yet  that,  in  the  case  at  bar,  it  could  not  have  the  effect  of  giv- 
ing the  lands  to  the  grandson,  they  being  devised  by  the  will 
to  his  son  and  his  heirs,  and  that  son  dying  in  the  devisor's 
lifetime. 

Joddrelly  for  the  defendant,  argued.  That  though  the  devise 
to  E,  Foldsom  herself  was  void  in  the  event  that  had  happened, 
the  children  of  E,  Foldsom  were  intitled  under  the  codicil. 
This  is  distinguishable  from  Goodngkt  v.  Wright  and  the  other 
cases  cited;  because  here  it  was  the  devisor's  intention  that  E. 
Foldsom^  the  devisee,  should  not  bar  the  entail.  It  is  stated  in 
the  case.  That  the  devisor  knew  of  the  death  of  E.  Foldsom; 
and,  therefore,  taking  the  codicil  as  a  republication  of  the  will, 
it  stands  thus:  A  devise  to  the  heirs  of  the  body  of  JB.  Foldsom 
(JS.  F.  herself  being  dead.)     Then  those  heirs  may  take. 

Lord  Kenyon,  Ch.  J.— Nothing  can  be  better  established 
than  that  if  there  be  a  devise  to  A.  and  his  heirs,  or  to  the  heirs 
of  his  body,  or  to  A.  in  tail,  and  A.  die  in  the  lifetime  of  the 
devisor,  the  devise  is  void.  It  has  been  thus  settled  in  all  the 
cases  from  Brett  v.  Rigden  to  Ambrose  v.  Hodgson^  and  fJPar- 
ncr  v.  White:  and  indeed  the  case  of  Ambrose  v.  Hodgson  was 
carried  up  to  the  House  of  Lords,  not  on  account  of  doubts  en- 
tertained by  any  lawyers  concerning  the  determination  of  this 
Court,  or  of  the  Court  of  Chancery ;  but  merely  to  satisfy  the 
anxiety  of  the  parties  themselves.  Now,  in  this  case,  consider 
what  was  the  intention  of  the  devisor  ?  He  devised  to  E,  Fold-- 
som  and  the  heirs  of  her  body.  She  therefore  must  have  taken 
as  a  purchaser ;  and  would,  in  the  event  of  her  surviving  the 
devisor,  have  had  the  power  of  suffering  a  recovery,  and  her 
children  must  have  taken  by  descent :  whereas  this  is  an  at- 
tempt, on  the  part  of  the  defendant,  to  make  them  take  as  pur- 
chasers, which  would  alter  the  coarse  of  descent.  Then  it  has 
been  argued.  That  this  differs  from  the  former  cases  cited,  on 
^account  of  the  proviso  which  was  inserted  in  the  will,  to  prevent 

the 
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1798.       the  tenants  in  tail  suffering  a  recovery;  but  tliatwat  an  im- 

— — '    potent  attempt  by  the  devisor;  for  it  is  not  permitted  to  a  par^f 

TuENtu      to  give  an  estate  to  another,  and  deprive  that  other  of  the  le- 

9^  g{j  consequences  annexed  to  it  With  regard  to  the  codidl, 
it  would  operate  as  a  republication  of  the  will  for  many  por« 
poses ;  such  as  that  of  passing  lands  purchased  after  making  the 
will,  but  not  so  as  to  alter  the  will.  Now,  supposing  the  devi- 
sor  had  by  his  will  given  an  estate  in  tail  to.  £.  Foldsomj  and 
had,  after  E.  Foldsom^s  death,  republished  it  by  a  codicil,  that 
would  not  have  altered  the  meaning  of  the  words  in  the  will; 
and  the  words  here  used  are  equivalent  to  those.  If  this  co- 
dicil were  sufficient  to  pass  the  estate  to  the  representatives  of 
E>  FoUsonif  there  never  would  be  a  lapsed  legacy  when  there 
was  a  republication  of  the  will,  but  it  would  always  go  in  &voor 
of  the  executors  of  the  legatee  deceased. 
AsuuuRST,  J.  of  the  same  opinion* 

BuLLER,  J. — It  is  admitted  that  a  republication  can  have 
no  other  effect  than  to  let  the  will  stand  as  if  it  were  made  at 
that  time.  Then  if  this  will  be  read  as  dated  at  the  time  of  the 
codicil,  it  purports  to  oonvey  an  estate^tail  to  a  dead  person, 
which  is  a  void  devise;  for  nothing  is  given  by  the  will  to  the 
heirs  of  E-  Fcldsom^  but  to  E.  Fddsom  her^lf.  Then  consider 
the  effect  of  the  circumstances  stated  in  the  case^  that  the  de- 
visor knew  of  the  death  of  his  grand*daughter  when  he  made 
his  codicil.  Supposing,  in  the  first  place,  that  he  had  not 
known  of  it,  the  devise  would  have  been  void;  therefore,  the 
mere  circumstances  of  her  being  dead  would  not  alone  vary  the 
case.  Neither  can  it  be  material  that  he  did  know  of  it;  because 
if  that  were  to  make  any  difference,  it  would  be  saying  that 
something,  not  apparent  on  the  ftice  of  the  will,  should  vary  the 
construction  of  that  which  appeared  on  the  will  itself  (a). 

GnosE,  J.*-lt  is  unnecessary  to  add  to  what  has  been  al- 
ready said  by  the  Coui:t;  and  I  will  only  refer  to  the  words  of 
Lord  Ch.  J.  Parker^  in  Goodright  v.  Wright^  where,  after  stating 
the  case  and  the  judgment  of  the  principal  point,  he  says  (6),  **And 
**  thus  has  the  law  been  long  clearly  settled  as  to  this  point,  ever 
«  since  Brett  and  lUgden's  case;  but  on  this  occasion  I  have  been 
"  the  larger  in  delivering  the  judgment  of  the  Court,  because  of 
<<  some  late  endeavours  to  invalidate  this  rule,  which,  by  the  way, 

(a)  la  Stt^v,  Strrier,  Sir  T.  Raywrniti  tud,  **  CoiutnictioQS  of  wiDs  ought  to  W  col* 
**  lectcd  out  of  the  irofdt,  and  not  dcbocs,  or  bj  iveniicm,  as  5  Ciw  68.  Ckemjth  cue." 
(fi)  X  P,  fTm*.  399. 

**  may 
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^  may  make  it  proper  to  observe,  that  the  altering  settled  rules       1792. 
«•  concerning  propertVs  is  the  most  dangerous  way  of  removing   *~ 

liOE  den* 

**  land-marks.''  Tukncr 


PoUea  to  the  plaintiff  ]g 


wmst 
TT. 


Roe  on  the  Demise  of  Christopher  Jambs  agamst     ^"'^y* 

Mty  4th* 

D.  Avis  and  Mary  his  Wife,  Archibald  Hay  and 
Elizabeth  his  Wife,  and  John  Barber  and  Ann 
his  Wife. 

/^N  the  trial  of  this  ejectment,  at  the  last  summer  assizes  at  Under  a  derise 
^■"^  Hertford^  before  Gould^  J.  a  special  case  was  reserved  for  and  their  heirs, 
the  opinion  of  the  Court.     Tlie  material  facts  in  this  case  were  ^S'^Se 
these: — J.  Beech^  being  seised  in  fee  of  the  premises  in  ques*  S^^f;K^*****7 
lion,  devised  to  his  wife  for  Ufe,  and  after  her  decease  **to  be  equal  ihares  of 
••  equally  divided    between    his  four  children,   Henry^   John^  \^  th^on^r 
«*  EUzabelh.  and  Sarahs  and  to  each  of  them  and  their  heirs  **"'  »^  they 

'  agreed  to  keep 

**  for  ever,  share  and  share  alike ;  and  in  case  they  should  be  the  citate 
**  minded  and  agree  among  themselves  to  sell  the  said  estate,  then^hafthe  * 
**  then  every  one  of  his  said  children  should  have  their  equal  ^lJJii***°^j^j| 
•*  shares  of  monies  from  thence  arising;  but  if  they  consented  <*«v'«w  between 
*^  and  agreed  to  keep  the  estate  whole  together,  then  and  in  several  and  re. 
"  such  case  all  the  rents,  issues,  and  profits  thereof  from  time  JhS  bodS~^ 
•*  to  time,  as  they  should  become  due  and  payable,  should  be  '^•/"<*  -*•  took 

•^  1  only  estates  tail 

*^  equally  paid  and  divided  between  his  four  children,  and  to  A.  being  seised 
•*  the  several  and  respective  heirs  of  them  on  their  bodies  law-  Illui'i^i^oo^ 
*•  fully  becotten,  share  and  share  alike."     Ann  Jamesj  who  was  ^^^  p*^^ 

•  ^  /  an  estate,  and 

the  only  surviving  child  and  heiress  of  Henry  Beechj  the  eldest  entitled  to  the 
son  of  jr.  Beechj  the  devisor,  and  was  in  possession  of  the  fourth  of  another  one- 
of  the  estate  which  her  father  had,  and  who  survived  her  hus-  ^ourth.expcctant 

on  tne  oetenni" 

band,  by  will,  dated  9th  of  February  1785,  after  reciting  that  nation  of  an 
she  was  entided  to  one  undivided  fourth  part  of  a  freehold  estate  dted,i*hat  she 
at  North  MimmSj  in  the  county  of  Hertford  (the  c^state  devised  JJ^^^'^jSe. 
by  her  grandfather,  J.  Beech)  devised  her  said  undivided  fourth  yisediito-ff.c. 
part,  share,  or  interest  of  and  in  the  said  freehold  farm,  &c.  directed  ^^  all  the 
under  M.  Pearson^  and  hb  heurs  and  assigns,  upon  trust  (during  ^^dj/^^'heV 
her  mother's  life)  to  pay  the  rents  in  thirds  to  her  mother,  and  '«t»tc  and  effects 

/         r  i^  t6  be  sold  as  soon 

her  two  daughters  Elizabeth  James  (since  married  to  A.  Hay)  as  might  be  after 
and  Ann  Barber^  or  their  assigns,  from  and  after  her  mother's  her  funeral  ei- 

penses  to  be  paid 
thereout;  and  the  overphis  (if  any)  to  be  diridcd  between  Z>.  and  £•**  held,  Thtt  the  reversion  did  aol  pass 
by  these  geaenl  words. 

'  death. 
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1792*       death,  in  Umst,  to  receive  the  rents,  S:c.  and  to  pay  and  applj 
the  same  in  equal  proportions  unto  and  .between  her  ion  Cim- 


Jam  It  topker  JameSy  and  her  said  two  daughters,  during  their  joint 
"K^  lives;  and  upon  the  decease  of  either  of  her  said  children  to 
pay  and  apply  the  rents,  &c.  unto  and  between  the  survivors; 
and  from  and  after  the  decease  of  any  two  of  her  said  children, 
then  she  demised  all  her  said  estate,  right,  and  interest,  unto 
the  survivors  of  them,  her  said  son  and  daughters,  his  or  her 
heirs  or  assigns,  freed  and  discharged  of  and  from  the  aforesaid 
trust:  then  follows  this  clause  :—r*' and  all  the  rest,  residue,  and 
<<  remainder  of  my  estates  and  efTects,  I  direct  to  be  sold  and 
<*  disposed  of  as  soon  as  may  be  after  my  decease,  and  thereout 
''  the  expenses  of  my  funeral  to  be  paid;  and  if  there  shall  re- 
<^  main  any  overplus,  the  same  to  be  equally  divided  between 
<<  my  said  two  daughters."  The  trustee  mentioned  in  this  will 
claims  to  hold  the  said  fourth  part  of  the  estate  so  devised  to 
him  under  the  above  tiiists.  Elizabeth  Beech  died  without 
issue  in  November,  1786;  and  devised  the  fourth  part  of  the 
estate,  which  she  took  under  her  father's  will,  to  her  sister 
Sarah.  In  Jidy  1790,  Sarah  also  died;  and  devised  her  fourth, 
as  well  as  the  fourth  which  her  sister  devised  to  her,  to  her 
niece  Mary,  the  wife  of  Daniel  Avis.  Mary  Avis  was  the  only 
surviving  child  of  John  Beech,  the  second  son  of  the  first  devi- 
sor, and  derived  title  under  her  father  and  elder  brother  and 
sisters  to  the  fourth  originally  devised  to  her  father,  and  was 
also  possessed  of  the  two^fourths  under  her  aunt  Sarah*s  will. 
The  persons  entitled  to  the  four  parts  of  the  estate  devised  by 
the  common  ancestor  J.  Beech  never  suffered  a  recovery  or  le- 
vied a  fine  of  their  respective  shares.  Christopher  James,  the 
lessor  of  the  plaintiff,  was  the  only  son  and  heir  of  Ann  James, 
the  daughter  and  heiress  of  Henry,  the  eldest  son  of  J.  Beech, 
the  first  devisor.  The  defendants  were  the  above-named  Z>. 
Avis  and  Maty  his  wife^  Elizabeth  Hay,  and  Ann  Barber,  the 
daughters  and  devisees  of  Ann  James,  and  their  two  husbands. 

Two  questions  were  made.  The  first  was.  Whether  the  four 
children  of «/.  Beech,  the  first  devisor,  took  estates  in  fee  or  in 
tail  under  his  will?  It  was  argued  for  the  defendants.  That 
they  took  a  fee  under  the  words  of  his  will,  which  gave  them  a 
power  of  selling.  The  other  question  was,  Whether  the  general 
words  at  the  end  of  Ann  Jameses  will  passed  a  reversion  in  two 
other  of  the  undivided  shares,  which  she  never  had  in  posses- 
sion, and  which  would  only  descend  to  her,  on  the  death  of 
her  amits  Elizabeth  and  Sarah,  in  the  event  of  the  fbnr  children 

of 
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of  J.  Beeck  taking  estates  tail;  for  if  they  took  a  fee^  those  two-       1792. 
fourths  were  devised  away  from  hen  ' 

Rox  dcm« 

The  Court  said,  on  the  first  point,  That  the  children  of  Jl  James 
Beech  (the  common  ancestor)  took  only  estates  tail  in  the  re-  avTs.' 
spective  fourths;  for  though  it  was  given  to  them  and  their 
heirs,  and  they  had  also  a  power  of  selling  the  estate,  by  the 
fbrtner  part  of  the  devise,  yet  the  subsequent  words  **  to  the 
<<  several  and  respective  heirs  of  them  on  their  bodies  lawfully 
«<  begotten,"  restrained  the  operation  of  the  former  words,  and 
reduced  the  estate  devised  to  an  estate  tail. 

With  regard  to  the  other  point,  they  thought  that  the  two 
ether  undivided  fourth  shares  did  not  pass  under  the  general 
words  of  the  will  of  Arm  James:  for  although  diose  general 
words  are  sufiicient  to  pass  a  fee,  in  order  to  answer  the  pur- 
poses  of  a  will,  yet  in  this  case  they  said,  That  it  was  manifest 
diat  this  remainder  was  not  in  the  contemplation  of  the  testatrix 
when  she  made  her  will;  it  being  only  a  reversion  expectant 
oil  the  determination  of  an  estate  tail,  which  her  aunts  might 
imve  barred ;  and  the  testatrix  having,  by  the  former  part  of 
her  will,  disposed  of  all  the  freehold  estate,  to  which  she  sup- 
posed herself  entitled,  they  observed.  That  it  was  clear,  fix>m 
the  purpose  to  whidi  a  part  of  die  produce  of  what  she  directed 
to  be  sold  was  to  be  applied,  namely,  the  paying  of  her  funeral 
expenses,  that  she  only  meant  to  dispose  of  something  which 
could  be  sold  immediately;  and  that  this  reversion  might  never 
have  descended  to  her  heirs. 

Per  Curiam^  '  Postea  to  the  plaintifF(fl). 

Garraw  for  the  plaintiff.     Conste  for  the  defendants. 

(a)  So  that  the  lessor  of  the  plaintiflT  recovered  three-foorths ;  one-fourth,  which  de- 
toended  from  Henry  (the  first  son  of  J»  Beteb  the  common  ancestor)  to  his  mother,  Ann 
Jameti  and  from  her  to  him;  and  the  tvro-fourths,  originally  devised  to  Elizahtb  and  Sgraf>, 
the  daughters  of  J.  Beteb,  which  defloended  on  their  respective  deaths  to  the  lessor  of  the 
plaintiff,  as  the  hair  at  law  of  the  above-named  Henry  BeecL 
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The  King  against  Joseph  Birch. 


A  cbvtcr  of  ^^O  a  jf/o  'warranto  information,  for  exercising  the  office  of 

fr.s.  g»n««|^  -^    a  common-council-man  of  Liverpool^  the  defendant  pleaded 

to  the  town  or  ■ 

Liverpool,  di.  xhat  the  town  or  borough  of  Liverpool  is,  and  for  dirers,  to 

recti  tluu  the  «          «        i                                                    i               i         « 

commoD-coon-  wit,  400  jears  last,  has  been  an  ancient  town  or  borough ;  tiiat 

w  d!S^  the  burgesses,  Jj^c  have  been  during  all  that  time^  and  now  are 


nidi  manner  as  ji  body  Corporate,  &c*  by  the  name  of  The  Mayor,  Bailiffi,  and 

a  former  char-  Burgesses  of  Liverpool:  and  that  king  Charles  the  First,  on  the 

^^^Za^io  *'h  of  Jyljfj  in  the  second  year  of  his  reign,  granted  them  a 

aMtPtfTTM/*  charter,  by  which,  inter  alia,  they  had  the  power  of  making 

iiitonoatioo  for  *  i«tt  n  %  • 

cxercuins  the  byc-iaws.    That  king  William  3d,  m  the  7th  year  of  his  reign, 

moo  council  granted  them  another  charter;  which,  after  reciting  and  ocin- 

•jSutt^re  the  fi^^^'^g  ^he  charter  of  Charles  Ist,  and  also  reciting  that  an- 

charter  of  Car.  other  charter,  29  Car.  2.  had  been  obtained,  which  had  created 

bailiffs,  and '  differences  apd  doubts  concerning  the  firanchises  of  the  boroo^ 

^^'^^^^  and  the  election  of  certain  offices,  &&  granted  that  there  should 

cepc  at  those  \^  ^  common  council  of  forty-one,  to  be  dected  as  follows: 

tunes  when 

there  was  any  ^<  That  whensoever  it  should  happen  that  any  mayor,  recorder, 

gbUte  the  mode  *^  commou  clerk,  or  any  of  the  bailiflfs,  or  the  common  ooun- 

SL*c^^***°hrfd  "  ^'  ^^  ^^^  ^^  Uyim  for  the  time  being,  should  die^  or  from 

the  plea  to  be  <<  his  or  their  office  or  offices  be  removed,  or  depart,  or  refuse 

did  not  shew  ^^  to  Stand,  that  then  and  in  every  such  case,  another  fit  per- 

QMe^faoT  "  ^^^  ^^  other  fit  persons  from  time  to  time  to  and  into  the 

before  the  char^  «  officc  or  offices  of  him  or  them  so  removed,   or  dying,  or 

€CT  08  CM0f*o  ft« 

''  refusing  to  stand,  should  be  elected,  sworn,  and  appointed 
^^  by  such  persons,  in  such  manner,  time,  and  form  as  in  that 
^'  particular  had  been  used  and  accustomed  before  the  making 
<<  of  a  certain  charter  of  Car.  2.;  and  the  office  or  offices, 
^'  place  or  places,  to  which  he  or  they  should  be  so  elected 
^^  and  sworn,  he  or  they  should  exercise  for  such  tim^  vtd 
^^  should  be  thence  removed  in  such  manner,  as  in  like 
*'  cases  in  tliis  particular  had  been  used  and  accustomed  be- 
^^  fore  the  said  charter,"  &c.  That  before  and  at  the  time  of 
granting  the  charter  of  Charles  the  First  (and  from  thence 
tiU  the  making  of  the  charter  of  29  Car.  2.)  there  eustecl 
within  the  said  town  a  certain  select  body  of  the  burgesses, 
who  were  called  the  Common-Council,  &c«;  and  that  during 
all  that  time,  whenever  the  place  or  office  of  a  common  coun- 
cil-man  of  the  borough  happened  to  be  vacant,  another  fit 
person  was  used  and  accustomed  to  be  elected  and  appointed 
into*  the   said   place   or  office  fi'om  the  burgesses  or  freemen 

of 
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of  the  uai  l;>orom[^  for  the  time  being,  bj  the  m^yor,  bialiffi,       I79£. 

fMj4  burgesses  of  the  said  borough  for  the  time  being  (ea^cept  at    

«Dch  time^  when  such  election  hath  beep  ojLherwise  risgylatedf  ^uim^ 
4ireQt^  and  q>pointed  by  wy  bye-law  in  that  behalf'  ina4^  5*f  5P» 
m4  then  in  force)  and  that  duripg  all  the  time  last  foresaid, 
aiul  before  the  charter  of  Car.  2.,  there  were  divers  time§  when 
m>  bye-Ifiw  of  the  ^d  borough  in  anywise  regulating,  directiog, 
or  ordering,  the  election  of  a  common  council-man  existed,  or 
WAS  in  force,  ^be  defendant  then  pleaded  tyi  election  into  the 
office  of  a  common  council-man,  on  ^  vacancy  in  Novanber, 
.  1791,  by  the  mayor,  bailiffi,  and  burgesses;  averring,  tl^  ^ 
the  time  of  his  election  there  was  no  bye-law  regulating  or  d|« 
fleeting  the  election  of  common  Qo^ncil^i^mi  in  existence. 

To  this  plea  there  was  a  demurrer. 
.  Wood,  in  support  of  the  deuiprrpr,  contepded  that  the  plea 
was  bad,  because  the  defendant  h^  not  alleged  positively  in 
wliai  manner  the  election  of  a  commpp  council-man  iras  m^de 
before  the  charter  of  Car.  2.;  {pr  he  had  introduced  in  the 
Ufuige  ^  exception,  which  i^  as  ^rge  ^s  the  usage  it^If,  an4 
destroys  iu  The  charter  of  WilL  3.  refers  to  fui  usage  ip  fad: 
how  tbalt  usage  originated,  whether  jn  ^  bye-law  or  other)vi$e^  is 
immaterial.  The  ch^ter,  \i^  rpferring  to  and  adopting  %  htf 
givea  k  the  saipe  force  as  if  it  were  therein  incprporated.  But, 
it  not  bang  stated  in  the  ch&rter  what  the  old  ns^e  was,  th^ 
defendant  should  have  averred  in  positive  terms  wh^^  ^  PW^ 
Delved  that  usage  to  have  been  on  which  he  jptep^^d  to  rely; 
instead  of  wbi<;h  he  has  pply  sta^,  that  bej^pre  tjie  charter  of 
Car.  2.  the  common  council-men  were  chosen  by  tli^  Wl^Vf 
bailiffs,  and  burgesses  at  large,  except  when  they  were  elected 
in  some  other  manner :  this  mode  of  pleading  therefore  is  alto- 
gether inconclusive,  and  bad. 

Gibbs,  contra. — The  charter  of  W.  3.  refers  to  the  right  of 
election,  as  it  exists  be£6re  the  charter  oiCar.  2.;  and  what- 
ever that  right  was,  it  was  adopted  by  the  charter  of  W.  S.  Ac- 
•ocNxling  to  the  argument  of  tlie  other  side,  that  this  latier  ^charter 
«(iated  mor^y  to  the  usage  in  fact  before  the  charter  of  Car.  2. 
•t^i^uld  foUow  that  the  mode  of  election  might  be  govenwl 
4iy  like  last  election  which  had  in  £M:t  taken  place  immediately 
{MMceding  that  charter,  although  directly  contcary  to  the.  usage 
^ieli  hsA  prevailed  for  ages  before.  Suppose  the  last  elecAioa 
^  before  the  charter  of  W.  S.  had  been  made  hf  a  aalect  ho4y 
under  a  bye-law,  which  bye-Jaw  hl^  been  made  between  that 
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and  the  election  immediately  preceding  it,  when  the  coipontiQa 
at  large  had  elected,  it  could  never  have  been  mtended  duit 
such  a  mode  of  election  was  to  be  adopted  by  the  charter  of 
JV»  S.  because  it  says  that  the  common  coundlmen  ahall  be 
elected  by  such  persons,  and  in  such  manner,  &c  as  bad  been 
used  and  accustcuned  before  the  charter  of  Car.  2.;  and  it  can* 
not  be  contended  that  such  an  instance  as  that  would  amount  to 
an  usage. 

Lord  Kenton,  Ch.  J. — Suppose  an  usage  had  prevailed  tor 
two  centuries  before  the  charter  of  Charles  the  Second,  ibr  a 
select  body  to  make  the  election  under  a  bye-law,  evidence  of 
that  would  be  excluded  by  this  mode  of  pleading;  for  the  joij 
could  not  inquire  how  kmg  such  an  usage  had  prevailedy  if  it 
originated  under  a  bye-law. 

BuiXER,  X— The  defendant  should  have  shewn  predsely  in 
his  plea  what  was  the  usage  in  fiict  before  the  charter  of  Ckarkt 
the  Second,  that  the  other  party  might  know  on  what  fiict  to  go 
down  to  triaL  He  has  only  stated,  that  brf<Mre  that  diarter  die 
usage  was  for  the  mayor,  bailifi,  and  burgesses,  to  elect,  except 
at  those  times  when  there  was  a  bye-law  in  force  to  vary  the 
mode  of  election ;  but  he  has  not  said  in  his  plea  whether  or 
not  there  existed  at  that  time  any  bye*law. 

Grose,  J. — ^The  charter  of  WiU.  3.  refers  to  the  usage  in 
&ct  before  the  charter  of  Charles  the  Second,  however  it  mKj 
have  originated. 

Gibbs  then  asked  leave  to  amend  the  plea;  which  the  CSoort 
said  mi^t  be  done  under  the  authority  of  a  case  from  Yar^ 
wumth  {a). 

(a)  VicL  R,  ▼.  BUuhftri^  4  Bmrr,  U47. 


Abfflof 

muratbkthc 
same  dafthat 
it  it  aaed  oat. 


OxLADE  against  Davidson. 

^T^HE  bill  of  Middlesex  in  this  case  was  sued  out  cm  the  15th 
of  February  last,  returnable  on  the  same  day:  for  whidi 
reason  a  rule  was  obtained  calling  on  the  plaintiff  to  shew  cause 
why  the  writ  and  the  subsequent  proeeedings  should  not  be  set 
aside^  on  the  authority  of  Green  v.  Bivet  (a),  where  it  was  said 
that  a  bill  of  Middlesex  could  not  be  returnable  the  same  day 
that  it  was  sued  out. 


(a)  %  Ld.  JUjm.  771* 


On 
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On  shewing  cause  against  this  rule  it  was  said,  that  whatever       1792. 
might  have  been  the  practice  formerly,  it  was  in  every  day's  ex- 
perience  now  to  sue  out  writs,  returnable  as  the  present  is ;  and    ^  agamti 
that  the  Court  had  repeatedly  refused  to  set  aside  such  writs. 

Per  Curiam. — The  practice  is  as  has  been  stated  by  the  plain- 
tiff's counsel.  But,  as  the  defendant  was  misled  by  the  case  in 
Lord  Raymondj  they 

Discharged  the  rule  vrithout  costs. 


Davidson. 


Alexander  against  Macauley  and  Another.  i2^*'*^ 

nnHIS  was  an  action  upon  the  case,  against  the  defendants  In  an  action 
as  sherifis,  for  an  escape.     The  declaration  stated,  that  the  ^^^  for  die 
plaintiff  had  a  good  cause  of  action  against  his  creditor,  that  he  ^J^^^l^e 
•ued  out  a  latitat  against  him,  that  he  was  arrested  by  the  de-  proccM,  the 
fendants,  &c;  and  that  the  defendants  suffered  him  to  escape,  nonmited,  be- 
&c.     At  the  trial  before  Lord  Kenyon  the  pUintiff  was  non-  ^^^^"^^y 
suited,  because  he  could  not  prove  any  debt  against  the  prisoner  ^^^^  againK  the 
who  had  escaped.  ^  escaped. 

Shepherd  moved  on  a  former  day  for  a  rule  to  shew  cause  why  *•  '*  ''  '^^ 
the  nonsuit  should  not  be  set  aside,  on  the  ground  that,  at  ail 
events,  the  plaintiff  was  entitled  to  nominal  damages.     Cause 
was  now  shewn  by 

Erskine  and  Wigley;   who  relied  on  the  case  of  Gunter  v. 
Cleyton  {a)  as  deciding  the  present. 

The  Court  were  clearly  of  opinion,  on  the  authority  of  the 
case  cited,  that  the  nonsuit  was  right. 

Rule  discharged. 

(a)  %  Ltm,  85. 


Gordon  against  Austin  and  Others.  ^•v  t^* 

THIS  was  an  action  on  a  promissory  note  made  by  the  firm  iQ  a^  ><^° 
_       -       ,         «      ,   „  t      01  •    f>*lr*        1  11        1  tgam«t three 

of  Austin^    Strobeu,    and    S/nrtltff,    who    were    declared  on  a  prtrniuaory 

against  by  the  names  of  fViUiam  Austin,  Babert  StrobeU,  and  Xm  m  «ated 
William  Shirtliff:  the  two  last  of  whom  were  stated  to  be  out-  «?  »>«  outlawed, 

•*'  the  third  may 

lawed.    The  defendant  Austin  pleaded  non  assumpsit.     At  the  take  advantage 
trial  brfore  Lord  Kenyan  at  Guildhall^  the  note  was  given  in  of  hisc^pa- 
evidence,  signed  by  the  name  of  the  firm  in  the  manner  first  *"°°J  1^^^ 
mentioned;  and  it  was  proved  that  the  partnership  consisted  of  the  ground  of  a 

variance  be- 
tween the  contract  declared  upon  and  chat  pro?ed. 

Br  2  ihe 
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1792.       the  present  defendants    fViUhm  Austin^  Dmnid  Sbrobdl^   and 

William  Shirtlif;  whereupon  it  was  contended  that  the  pbin* 

^rj      tiff  ought  to  be  nonsuited,  on  the  ground  of  a  Tarimoe  between 

AnfTiK.      ^|jg  contract  declared  upon  and  that  proved,  it  appearing  to  be 

between  difierent  persons.     The  csMe  however  was  aoHfered  to 

proceed,    and   a  verdict  was  taken  for  the  plaiiiti£     To  set 

aside  which, 

Russell  obtained  a  rule  nisi  on  a  former  day,  on  the  same 
ground  that  he  had  maintained  at  the  trial ;  and  the  case  of 
Shovel  V.  Evance  (a)  was  cited. 

Erskine  now  shewed  cause,  insisting  that  the  defisndant 
Austin^  wlio  was  properly  described  in  the  declaration,  could 
not  take  advantage  of  this  variance  with  req>ect  |o  the  names 
of  the  other  parties  upon  the  plea  of  the  general  issue.  Such  an 
objection  can  only  be  pleaded  in  abatement  by  the  parties  nis- 
named.  But  Austin  alone  having  pleaded  die  general  isne 
npon  the  record,  the  question  at  nisi  prim  was,  Whether  he  bad 
promised  or  not? — the  proceedings  were  no  longer  jofait,  bat 
were  severed  by  the  outlawry.  As  to  the  case  of  jSlevef  t.  Emnee^ 
if  the  party  cannot  plead  the  misnomer  of  his  companimi,  sdll 
less  ^hall  he  be  permitted  to  avail  himself  of  it  on  the  general 
issue. 

Husselly  contrd,  was  stopped  by  the  Court 

Lord  Kenyon,  Ch.  J. — At  the  trial  I  considered  diis  Iflu^s 
misnomer  of  a  defendant,  who  mtf^  in  geoeral  cases  [dead  in 
abatement  But  on  further  consideration  I  am  of  opinion  thfit, 
as  this  is  an  action  on  a  written  instrument,  the  objection  was 
well  founded  at  nisi  prius,  because  the  evidence  produced  did 
not  prove  the  insti*ument  declared  on. 

BuLLER,  J. — If  this  case  be  considered  without  the  out- 
lawrj',  it  is  perfectly  clear;  and  tlie  outlawry  is  only  stated  as 
an  excuse  on  the  record  for  not  proceeding  against  the  party 
outlawed.  Then  it  stands  thus :  The  plaintiff  declared  upon  a 
note  given  by  three  persons,  describing  them;  and  the  note 
given  in  evidence  was  made  by  different  persons ;  the  evidence 
therefore  did  not  support  the  contract  declared  upon. 

PerCmianty  Ride  sbsohite. 

.  ;a).,l  /.«/».  36. 
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Le  Grange  asainst  Hamilton. 


f\^0  debt  on  bond,  the  defendant,  after  craving  oyer  of  the      May^ti. 
condition,  and  of  a  memorandum  indorsed  thereon,  pleaded  :^  "»c!'»o"n- 

^  dum,  indorsed 

usury.    The  condition  of  the  bond  was  for  the  payment  of  lOOZ.  on  a  bond, 
within  interest  at  BL  per  cenL  in  payments  of  20/.  yearly,  by  ditioncd  forthc 
four  quarterly  payments  of  51.  each,  until  the  whole  should  be  ^^^^^  °l^  ^ 
paid.     The  indorsement  was  as  follows :    '^  That  it  is  the  true  ^^^^y  payments 
^Mnteut  and  meaning  of  the  parties,  that,  at  the  expiration  of  interest  at  5/- 
"  each  and  every  year,  the  yearns  itiiaest  dtie^  is  to  be  added  to  arthc"cn*d*or 
**  the  principal  sum ;   and  then  the  20/.   received  duriug  the  ^*^^  y««f  the 

/»     1  1^1  1  1111  y**^  *  interest 

••course  01  the  year  to  be  deducted,  and  the  balance  to  re- due  was  to  be 
•*  main  as  principal ;  and  so  continue  yearly  until  both  prin-  prindiwi,  and 
"  cipal  and  interest  be  fully  paid."     At  the  trial  at  Guildhall^  ^^".  ^^j  ao/. 

"^  T  received  m  the 

before  lA>ra  Kenyan^  the  defendant  obtained  a  verdict;  to  set  course  of  the 
which  aside  a  rule  nisi  was  granted  in  the  beginning  of  this  deducted,  wd 
term,  on  the  fi^round  that  the  meciorandum  did  not  disclose  an  ^^^  *'.*^""  F° 

®  remain  as  prin- 

usurious  contract.  cipal" was  held 

Bower  and  Rcciier  now  shewed  cause,  contending.  That  this  ous. 
appeared  to  be  usury  upon  the  dee  of  the  memorandum,  which  [» ^- '^'- '44] 
was  to  be  taken  as  part  of  the  original  transaction :  for  the  ob- 
ligee would  by  this  agreement  have,  over  and  above  the  interest 
of  5/.  per  cent,  upon  the  whole  sum,  the  &rther  interest  which 
might  accrue  upon  the  respective  quarterly  payments  made  in 
the  course  of  the  year.  By  the  terms  of  the  contract,  the  par- 
ties were  to  come  to  a  settlement  at  the  end  of  the  year,  when 
the  year's  interest  was  to  be  added,  which  can  only  mean  the 
year's  interest  on  the  whole  sum ;  for  no  other  is  specified :  and 
this  is  to  be  done,  notwithstanding  part  of  the  principal  had 
been  before  paid.  No  deduction  was  to  be  made  on  account 
of  those  payments  until  the  year's  interest  had  been  paid ;  for 
the  memorandum  says.  That  after  the  year's  interest  had  been 
added,  then  the  quarterly  payments  are  to  be  deducted.  Be- 
sides, if  this  were  not  the  intention  of  the  parties,  the  memo- 
randum would  be  altogether  nugatory,  and  would  not  have  been 
added. 

Erskine  and  Gibbsj  contra. — The  argument  on  the  other  side 
is  founded  upon  the  omission  of  the  v^ord  due  in  the  memo- 
randum, and  the  addition  of  the  words  upon  the  whole  sum. 
The  words  of  the  memorandum  are  "  the  yearns  interest  due  is 
«  to  be  added  to  the  principal  sum;"  and  that  is  supposed  to 
mean  the  ^ar^s  inter esi  upon  the  xohole  sum.  Now  the  word  due 
suist  be  taken  to  ccNafine  tJsy^  meanifig  to  what  interest  should 

by 
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1792.      by  law  be  due  at  the  end  of  the  year,  which  of  ooone  exdades 

the  interest  upon  those  sums  which  had  been  paid  in  part  le- 

^^agait^t^^  duction  of  the  principal  during  the  course  of  the  year:  and 
Hamilton.  «« ^j^^  year's  interest"  only  means  that  interest  which  had  ac- 
crued during  the  course  of  the  year  on  the  respective  sums  re- 
maining in  the  hands  of  the  obligor.  Supposing  there  had 
been  no  statute  against  usury,  and  the  parties  had,  without  re- 
ference to  such  a  question,  set  down  to  calculate  what  was  doe 
npon  this  bond  at  the  end  of  the  year, — ^they  would  first  ha^ 
calculated  interest  upon  the  whole  sum  up  to  the  first  quarter, 
then  deducting  51.  they  would  have  calculated  interest  on  the 
^  remaining  sum  to  the  second  quarter,  and  so  on.  It  could  not 
have  been  conceived,  unless  it  had  been  so  expressed,  that  in- 
terest was  still  to  be  allowed  upon  the  money  which  had  been 
paid ;  and  there  is  nothing  in  this  contract  to  entitle  the  ob- 
ligee to  receive  interest  for  any  sum  which  had  been  repaid  to 
him.  Neither  would  it  follow  that  the  memorandum  would  be 
nugatoiy,  according  to  this  construction ;  for  it  was  made  for 
the  purpose  of  lidding  the  interest  to  the  principal  at  the  end 
of  the  year,  which  would  not  otherwise  have  been  the  case 
under  the  bqpd  and  condition.  But  supposing  the  words  of 
the  memorandum  to  be  doubtful,  and  that  they  are  capable  of 
receiving  two  different  constructions,  the  Court  will  rather  pre> 
sume  that  the  parties  meant  to  enter  into  a  legal  than  an  ille- 
gal contract ;  especially  too  as  the  memorandum  must  be  takean 
with  reference  to  the  bond  and  condition;  and  nothing  appears 
there  but  what  is  perfectly  legal. 

Lord  KcNYON,  Ch.  J. — Without  being  inclined  to  strain 
the  words  of  this  memorandum,  either  to  involve  the  plaintiff 
in  the  crime  of  usury,  or  to  exempt  him  from  it,  I  am  bound 
to  read  the  whole  of  it  as  aqy  other  person  would  do;  and 
from  tliat  I  am  to  collect  the  intention  of  the  parties.  It  is  ad- 
mitted. That  if  they  intended  that  the  computation  ct  interest 
should  be  made  on  the  whole  sum  of  100/  to  the  end  of  the 
year,  notwithstanding  the  several  parts  of  the  principal  had 
been  paid  at  the  stated  periods,  it  would  be  usury:  and  the 
only  question  is.  Whether  it  was  the  intention  of  the  parties  to 
this  memorandum,  that  interest  should  be  paid  for  the  whole 
sum  down  to  the  end  of  the  year,  though,  during  the  course  of 
that  year,  that  sum  had  been  reduced  by  three  quarterly  pay- 
ments. Now,  supposing  the  parties  were  sitting  down  at  the 
end  of  the  year  to  calculate  what  was  due  (without  rtgaxd  to  the 
statutes  of  usury)  they  would  have  oonqpnted  the  imeveit  due 

far 
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fbr  the  year,  and  added  that  to  the  principal :  that  is  the  first  thing  1 792. 
which  the  parties  agreed  to  do ;  and  they  were  to  do  this,  with- 
out considering  what  had  passed  in  the  course  of  the  year. 
These  joint  sums  therefore,  at  the  end  of  the  year,  would  have 
amounted  to  105/.;  and  then  (by  the  very  terms  of  the  c6ntract) 
the  20/.  received  in  the  course  of  the  year  would  have  been 
deducted.  This  is  the  plain  meaning  of  the  memorandum;  tot 
die  deduction  is  not  to  be  made  until  the  interest  of  the  whole 
sum  has  been  added  to  the  principal :  and  it  strikes  me,  that 
the  memorandum  was  added  for  no  other  purpose;  the  condition 
of  the  bond  left  nothing  obscure:  if  it  were  intended  to  be  &ir 
and  legal,  it  wanted  no  explanation ;  the  reduction  of  the  prin- 
cipal would  have  followed  of  course  from  the  payment  of  the 
several  quarterly  portions.  It  cannot  be  supposed  that  the 
memorandum  was  to  have  no  operation  whatever;  and  if  it 
have  any,  I  think  it  discloses  an  usurious  contract. 

AsHHURST,  J. — If  the  Court  can,  by  any  reasonable  oon« 
atruction,  consider  this  not  to  be  usury,  they  are  bound  to  do 
ao.  The  memorandum  appears  to  have  been  made  for  the 
purpose  of  adding  the  interest,  which  became  due  in  the 
course  of  the  year,  to  the  principal,  so  as  to  make  the  whole 
carry  interest  till  part  of  it  was  again  reduced,  which  could  not 
have  been  done  on  the  condition  of  the  bond  alone.  The  in* 
tention  of  the  parties  seems  to  have  been  this : — If  at  the  end  of 
the  year,  when  they  came  to  a  settlement  of  accounts,  SO/,  had 
been  paid  by  four  quarterly  payments,  they  were  to  calculate 
the  interest  which  accrued  due  in  the  course  of  the  jrear ;  for 
the  first  quarter  there  would  be  interest  on  the  whole  sum ;  for 
the  second,  interest  on  the  whole,  minus  the  sum  already  paid ; 
and  so  on  for  the  third  and  fourth  quarters ;  and  whatever  that 
interest  was,  it  was  to  be  added  to  the  principal.  This  ap- 
pears to  be  the  fair  construction  of  the  memorandum ;  and  I 
think  we  are  not  necessarily  to  put  the  construction  on  it  con- 
tended for  by  the  defendant,  because  that  would  make  the  con- 
tract usurious. 

BuLLER,  J.— I  think  we  must  take  the  condition  and  the 
memorandum  into  consideration  together;  for  they  form  only 
one  contract.  Now,  nothing  can  be  clearer  than  the  condition 
itself;  it  was  merely  to  secure  payment  of  the  principal  and 
interest:  and  the  memorandum  does  not  purport  to  be  a  new 
agreement,  it  only  provides  for  the  mode  in  which  that  prin- 
cipal and  interest  are  to  be  paid.  If  this  were  cousideredy 
without  any  reference  to  the  statutes  of  osuryi  and  the  question 

7  had 
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17M.      had  arisen  on  the  mode  of  payment  upon  thii  eoMract,  it  wdnU 
have  been  suflBcient  for  the  defendant  to  have  shewn  that  he 


ii^HkH^  had  paid  interest  for  the  respective  sams  which  bad  remained 
HAiwttok.  .^  j^ j^  jj^^g  during  the  different  quarters  in  the  year ;  for  th^ 
memorandum  would  not  give  the  plaintiff  a  right  to  danaiid 
more  than  that.  According  to  the  defendant's  argnmmt^  Hoi* 
withstanding  parts  of  the  principal  may  have  been  paid  divii^ 
the  c<mr8e  of  the  year,  yet  the  interest  is  to  be  calculated  upoa 
the  whole  sum  for  the  whole  year ;  but  that  is  not  warranted  by 
the  Words  of  the  memorandum.  The  words  are  •*  the  yearns  ii>* 
«  terest  due ;"  which  mean  the  interest  which  accrued  due  in 
the  course  of  the  year,  on  the  sums  remaining  in  the  defend- 
ant's hands;  and  Jiot  on  the  money  which  he  has  paid:  and 
the  memorandum  was  added  merely  for  the  purpose  ef  adding 
the  interest  to  the  principal,  so  that  the  accumulated  sum  should 
carry  interest  in  future.  If  the  parties  to  this  memorandom 
were  at  liberty  to  make  rests,  there  i^  an  end  of  the  question ; 
and  I  think  they  might  do  so.  But  even  if  the  words  of  the 
memorandum  were  equivocal,  then  we  must  resort  to  the  cod* 
dition,  which  is  part  of  the  same  agreement,  and  which  is  dearly 
not  usuribus. 

Grose,  J.-- If  we  can  put  a  legal  construction  on  this  memo* 
randum',  we  are  bound  to  do  so.  Then  the  question  isi  Whether 
it  will  not  fairly  bear  this  construction,  that  the  interest  only  of 
the  respective  sums  in  hand  dttrbg.the  different  quarters  should 
be  added  to  the  principal  at  the  end  of  the  year;  I  think  it  will; 
and  if  so^  it  is  admitted  that  it  is  not  usurious. 

Rufe  absolute. 


M.^.  ANKERSTteiN  agoifist  Clarile  and  Others. 

May  7th. 

Iftbondbegireii  ^T^HE  plaintiff  declared  on  a  bond,  as  given  by  the  defendants 

Sfe"idi^ni^a.  tcstator  to  himsel£     The  defendants  pleaded  the  general 

2bii!^*'"d^"**  issue ;  and  at  the  trial  the  bond,  when  produced,  aiq)eared  to 

cUre  on  it,  as  on  be  gi Veu  to  the  plaintiff  and  his  wife^  administratrix  of  A.  B. 

l^joM,       ^   For  the  defendants  it  was  objected :  That  the  bond  pttxiuced 

^    varied  from  that  declared  on ;  and  the  plaintiff  i^as  nonsuited. 

Shepherd^  on  a  former  day,  obtained  a  rule  to  shew  cadse  #ht 

the  nonsuit  should  not  be  set  aside;  insisting  oA  the  audiori^ 

of  the  following  cases,  that  the  husband  might  either  joih  with  hia 

wife^  or  sue  alone;  and  thatin  all  case8>apartym^tdecbure<Ma 

adMdaooofdtegtoitafegalifflport*   Bto.  Jbr.S^wnmdFtwt^ 
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pi.  65;  Ililliard  v.  Hambrifdge,  All.  S6.     Sty.  9,  S.  C.     Hdd^       1792. 

wick  V.  Chafe,  All.  *1.     Sir  J.  Brett  v.  Cumberlandy  3  jBk&^    

163.     Howell  V.  Maine j  3  Lev.  403.     Beaver  t.  Zia/ir^  2  iUipi.        ^mmi 
217.  and  Aleberty  v.  IFa/Zy,  1-  *r.  230.  CLAiat. 

When  this  rule  was  now  called  on, 

BtJLLER,  J.  $aid,  He  had  looked  into  the  cases  cited,  and  found 
thitt  some  of  them,  namely,  3  Lev.  403,  1  Str.  229,  and  2  Mod; 
SlTy  were  decisive  of  this  question;  particularly  the  last,  trbere 
the  husband  alone  brought  an  action  on  a  covenant  made  to  him- 
self and  his  wife;  and  ader  a  motion  in  arrest  of  judgment,  the 
Court  gave  judgment  for  the  plaintiff;  saying,  "  The  in- 
**  denture  being  by  baron  and  feme^  it  was  therefore  true  that 
<<  it  was  by  the  baron;  and  the  action  being  brought  upon  a 

covenant  concetning  his  houses,  and  going  with  them,  though 

it  be  made  to  him  and  his  wife,  yet  he  may  refuse  quoad  her, 
*•  Und  bring  the  action  alone ;"  and  the  Cliief  Justice  there 
said^  ^'  That  he  remembered  an  authority  in  an  old  book,  that 
'<  if  a  bond  be  given  to  baron  and  feme^  the  husband  shall  bring 
'*  the  action  alone ;  which  shall  be  lcx)ked  upon  to  be  his  refusal 
•*  as  to  her." 

Russell^  who  was  to  have  shewn  cause  against  this  rule,  theti 
attempted  to  distinguish  this  case  from  those  cited,  by  saying, 
that  here  the  bond  was  given  to  the  husband  and  wife,  adminis* 
tratrix :  and  that  if  it  were  given  to  her  as  administratrix,  and 
she  died,  it  would  not  survive  to  the  husband;  but 

Lord  Kenyon,  Ch.  J.  said,  That  would  make  no  difference; 
for  that  the  husband  might  reduce  all  the  assets  into  possession, 
and  would  only  be  liable  on  a  devastavit  if  he  did  not  pay  the 
debts,  &c.  of  the  Intestate. 

Pa-  Curiam,  Rule  absolute. 

Foster  against  Piersox.  May'lirk, 

flPHIS  was  an  action  of  covenant.  The  declaration  stated  a  f"  ^*|°*J*o  i 
lease  granted  by  the  defendant  to  Charles  Broughton,  un-  brcich  of  cove- 
der  whom  the.  plaintiff  derived  title  by  several  assignments;  in  for  quiet  enjoy- 
the  lease  the  defendant  covenanted  for  quiet  enjoyment,  "  without  ?J^2*&  P.^il  T 
**  the  let,  suit,  trouble,  molestation,  or  interruption  of  him  (the  ficient  to  iiiegc 
*^  defendant),  his  heirs  and  assigns,  or  of  any  other  person  or  per-  of  the  demifc  to 
«  sons  whomsoever."  It  then  set  forth  this  breach:  «  That  the  ^J^jPjfu^/ 
•*  defendant  at  the  time  of  makinxr  of  the  said  last-mentioned  right  and  title  to 

the  prenucf ; 

'^  indenture  and  demise,  or  at  any  time  before  or  afterwards  and  having  such 

Uwfol  right  and 
tititcMered^iK.  and  evicted faiai|4(c.;  witkoiK  tbeving  what  title  if.  J9.  hid;  brthtt  lit  evicted thcplaio* 
tiff  bjr  legal  prncest,  &c. 

**  hitherto^ 
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1792.  ^'  hitherto,  bad  not  any  right  or  title  whatsoever  to  make  thd'iaid 
<*  demise  of  the  said  premises  to  the  said  Charla  Brougktanj  nor 
<<  oould  the  said  plaintiff,  by  virtue  of  the  said  demise  since  the  said 
*<  assignment  so  made  to  him  as  aforesaid,  peaceably  and  qoietly 
<<  have,  hold,  occupy,  possess,  and  enjoy  the  said  doniaed  and 
*'  assigned  premises,  or  any  part  thereof;  for  that  one  Jlama 
<<  Bradshaw  Pierson  the  younger,  at  the  time  of  making  the 
^  said  indenture  first  into  Court  brought,  and  continually  bom 
^<  thence  until  and  at  the  time  of  the  eviction  and  expnlsioo 
<<  hereinafter  mentioned,  had  lamful  rigki  and  title  to  the  pre- 
*<  mises  in  and  by  the  said  indenture  first  into  Court  brought  de- 
<<  mised ;  and  the  said  James  Bradshaw  Pierson  the  younger, 
^  having  such  Uroifid  right  and  title  to  the  said  premises  in  and 
<<  by  the  said  indenture  first  into  Court  brought  demised,  after 
*^  the  said  assignment  thereof  to  the  said  plainti£^  to  wit,  on  the 
*^  1st  day  oi  May  in  the  year  1791,  entered  into  and  upon  the 
<^  said  premises,  with  the  appurtenances  in  and  by  the  said  in« 
'^  denture  first  into  Court  brought,  demised  in  and  upon  the  said 
*<  possession  of  him  the  said  plaintiff  thereof  and  gected,  ex- 
<*  pelled,  put  out,  and  amoved  the  said  plaintiff  from  and  out  of 
<*  the  possession  thereof  and  hath  kept  and  continued  him  so 
<<  thereout  gected,  expelled,  and  amoved  fit>m  thence  for  a 
*<  long  time,  to  wit,  from  thence  until  the  day  of  exhibiting  his 
'^  bill  in  this  behalf;  whereby  the  said  plaintiff  hath  not  only  lost 
**  and  been  deprived  of  the  use  and  benefit  and  advantage  of  the 
*^  said  premises,  but  hath  also  been  forced  and  obliged  to  lay 
<<  out  and  expend,  and  hath  actually  laid  out  and  expended,  a 
<<  large  sum  of  money,  to  wit,  the  sum  of  200/.  in  and  about  his 
*^  endeavouring  to  defend  his  possession  of  the  said  premises, 
<*  against  the  said  James  Bradshaw  Pierson  the  younger,  to  wit, 
^*  at,  &c. ;  contrary  to  the  form  and  ^ect  of  the  said  indenture 
^^  of  demise  so  made  to  the  said  Charles  Broughton  and  his  as- 
<^  signs  by  the  said  defendant,  and  of  the  said  covenant  of  the 
^^  said  defendant  so  made  to  the  said  Charles  Broughton  the 
*^  elder  and  his  assigns  in  that  behalf  as  aforesaid,"  and  so^  &c. 

To  this  declaration  the  defendant  demurred,  and  shewed  these 
causes:  That  it  did  not  appear  in  and  by  the  declaration  that  James 
Bradshaw  Pierson  the  younger  had  at  any  time  before,  or  at  the 
time  of,  the  said  entry  and  supposed  eviction  in  the  declarattcm 
mentioned,  established  or  shewn  his  right,  claim,  or  title  to  the 
said  premises,  &c.  so  assigned  to  him  die  plaintiff  as  aforesaid, 
by  or  in  pursuance  of  or  under  any  1^^  process  of  law ;  and 
that  it  did  not  appear  in  or  by  the  deduation  that  James  Brad- 
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sioto  Picrson  the  younger,  so  entered  into  and  upon  the  said        1792. 
premises,  &c.  and  in  and  upon  the  possession  of  him  the  plain- 
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tiff  thereof,  by  virtue  or  in  pursuance  of  or  under  any  legal  or  agmmd 
just  process  of  law ;  whereas,  if  James  Bradshtm  Pierson  the  *^«*«<>*'- 
younger,  had  at  any  time  entered  into  and  upon  the  said  de- 
mised premises,  &c.  in  or  upon  the  possession  of  him  the 
plaintifi^  and  evicted,  put  out,  or  amoved  him  the  plaintiiF  there- 
from, it  should  and  ought  to  have  been  stated,  and  shewn  in 
and  by  the  declaration,  that  the  same  was  by,  under,  or  in 
pursuance  of  legal  process  of  ejectment,  or  other  lawful  action ; 
and  that  it  did  not  sufficiently  appear  in  or  by  the  declaration 
what  right,  claim,  or  title  (iT  any)  James  Bradshaw  Pierson 
the  younger,  at  any  time  before  or  at  the  time  he  so  entered  af 
aforesaid,  or  at  any  time  since,  had  to  enter  in  or  upon  the  said 
demised  premises  in  or  upon  the  said  possession  of  him  the 
plaintiff,  and  evict  and  expel  him  the  plaintiff  therefrom,  &c. 

Chambre^  in  support  of  the  demurrer.  The  plaintiff,  in  al- 
l^ng  the  eviction,  should  have  shewn  the  title  of  J.  B.  Pier" 
soTiy  or  at  least  should  have  averred  that  J.  B.  Pierson  had  such 
a  title  as  was  inconsistent  with  the  plaintifPs  title  to  possess 
these  premises :  for  though  this  covenant  is  not  only  against 
the  acts  of  the  lessor  himself,  but  also  of  all  persons  whomso- 
ever, it  n)ust  be  construed  to  extend  only  to  the  acts  of  those 
who  have  lawful  title,  and  not  to  wrong-doers.  Dudley  v. 
Fdliot^  ante^  3  vol.  584.  In  Tisdale  v.  Sir  fV.  Essex  (a),  in 
an  action  on  a  covenant  for  quiet  enjoyment,  the  breach  was, 
that  one  H.  Elsing  entered  upon  the  plaintiff  and  ejected  him  : 
it  was  objected,  on  demurrer :  that  Elsing^s  entry  must  be  taken 
to  be  by  wrong,  and  therefore  that  it  was  no  breach  of  the  co- 
venant ;  and  the  Court  were  of  that  opinion.  Again,  in  Jor- 
dan V.  Twells  {b)  the  plaintiff  brought  debt  on  a  covenant  for 
rent ;  to  which  the  defendant  pleaded.  That  before  the  rent  be- 
came due,  one  K.  P,  having  a  prior  and  better  right  and  title 
to  the  premises  than  had  been  granted  to  the  defendant,  against 
his  will,  entered  into  the  premises,  and  hy  due  process  and 
course  of  law  expelled  and  evicted  the  defendant :  to  this  there 
was  a  demurrer ;  because  the  defendant  did  not  set  forth  what 
right  or  title  K.  P*  had,  &c.  The  Court  allowed  the  objec- 
tion, on  the  ground  that  the  defendant  ought  to  have  alleged 
a  title  in  K.  P.  inconsistent  with  the  plaintifTs  title;  and 
Lord  Hardwicke  said,  <^  The  defendant  ought  to  have  shewn 
*^  that  K.  B.  had  a  title  to  enter ;  for  possibly  she  bad  no  right 

(«)  Hoi.  34.  (0  Cas.  temp.  Htrdw.  171.  . 

"of 
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1792.       **  of  eninfj  though  she  Iiad  a  right  to  recover  iu  a  real  actuHL** 
So  here,  though  it  be  alleged  ^*  that  «7.  J3.  Pierson  had  lawful 


^IJiHi  **  right  and  tide  to  the  premises,"  he  might  only  have  had  a 
PiiBt«N.  |.j^^  ^  recover  in  a  real  acGon,  and  no  right  of  entry.  The 
mischief  to  be  apprehended  from  permitting  this  loose  mode  of 
pleading  is,  that  it  may  give  a  cover  to  an  eviction  by  collusion; 
and  in  the  last  case  cited,  Lord  Hardwicke  said,  ^  For  aught 
^  appears,  this  eviction  might  be  by  collusion  (a)/' 

Lambe^  contra^  admitted.  That  the  covenant  only  extended 
to  those  who  had  title ;  but  said.  That  it  appeared  from  all  the 
old  cases  that  it  was  sufficient  in  pleading  an  eviction  to  allege 
in  general  terms,  that,  having  an  older  and  good  title,  he  evict* 
ed,  &c.  without  shewing  what  that  title  was.  Dyer^  328.  a. 
marg.  Forte  and  Vin^%  case,  2  Rol.  Rep*  21 ;  Woottofi  v.  Hde^ 
2  Sawid.  180;  1  Lev.  SOI ;  1  Sid.  466;  1  Mod.  294;  Skinner 
V.  KilbySi  1  Show.  70 ;  Proctor  v.  Netoton,  2  Lev.  37 ;  and 
Buckley  v.  Williams^  3  Lev.  325.  And  that,  according  to  some 
of  the  precedents,  the  plaintiff  need  only  have  stated  the  breach 
in  the  words  of  the  covenant,  without  shewing  the  entry  of  any 
one.  Bradsha*a!s  case;  9  Rep.  60.  b.  Co.  Entr.  117.  and 
GUnister  v.  Audiey^  Sir  T/iomas  Raymond^  14. 

Chambrey  in  reply. — Though  perhaps  it  would  have  been 
sufficient  for  the  plaintiff  to  have  alleged  the  breach  in^  the  words 
of  the  covenant,  yet  having  undertaken  to  shew  h&m  the  cove- 
nant was  bix)ken,  he  is  precluded  from^going  into  any  other 
circumstances  than  those  relied  on,  according  to  the  case  of 
Mantle  v.  Harris  {b) ;  and  the  mode  in  which  he  has  pleaded 
the  eviction  is  incorrect,  in  not  shewing  that  J.  B.  Pierson  had 
a  right  to  enter.  The  case  oi  Jordan  v.  Tvcells  is  subsequent 
to  all  those  cited  by  the  defendant,  and  is  express  to  this  point; 
to  which  it  may  be  added,  that  the  objection  respecting  the 
right  of  entiy  was  not  taken  in  tliose  cases. 

Lord  K£NY0N,  Ch.  J. — If  the  declaration  be  certain  to  a  com- 
mon intent,  that  is  sufficient.  Now  it  states,  That  J.  B.  Pierson 
at  the  time  of  tlie  lease  made  to  the  plain tifi^  and  at  the  time  of 
the  eviction,  had  lawful  right  and  title  to  the  premises ;  and 
having  such  lawful  right  and  title,  entei'ed,  8ic.  I  think  it  would 
be  doing  violence  to  these  words  to  say,  that  the  lawful  right  and 
title,  which  it  is  stated  he  had,  did  not  legalize  his  entry :  the  &ir 

(a)  The  objection,  that  it  W2s  not  stated  that  the  plaintiff' uras  evicted  bj  legal  process, 
wss  abandoned ;  the  precedents  being  against  it. 
(i)  Awe,  3  vol.  J07. 

import 
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import  of  the  words  is,  that  he  had  lawful  right  and  title  to  do 
that  which  he  did.  The  other  objection,  that,  it  is  not  stated 
that  the  plaintiff  was  evicted  by  dne  coarse  of  law,  is  aban- 
doned :  bat  I  do  not  see  any  reason  why  the  plaintiff  did  not 
make  that  allegation ;  for  be  states  that  he  was  at  the  expense 
of  200/.  in  defending  his  possession. 

AsHHURST,  J. — The  breach,  though  not  accurately  drawn, 
implies  that  the  plaintiff  was  lawfully  evicted,  so  as  to  bring  the 
case  within  the  meaning  of  the  covenant  For,  in  substance 
it  is  this :  That  the  person  who  entered  had  a  better  title  than 
the  defendant;  and  having  such  title,  entered  upon  the  plaintiff. 

BiTLLER,  J. — In  assigning  a  breach  of  covenant,  it  is  suf- 
'ficient  if  it  be  certain  to  a  general  intent.  And  I  think  that 
this  is  sufficiently  certain ;  for  when  it  is  said  that  ^<  the  party 
**  having  a  lawful  right  and  title  entered,"  it  is  the  same  as  say- 
ing "  He  entered  by  lawful  right  and  title.'*  And  at  the  trial 
the  plaintiff  would  have  failed  in  proving  this  allegation,  unless 
he  had  shewn  a  right  of  entry  in  Jl  B.  Pierson. 

Grose,  J. — In  several  of  the  cases  the  breach  is  assigned  in 
the  manner  that  his  is.  In  1  Mod.  294.  Twisderiy  J.  said.  It  is 
sufficient  to  say  that  the  party  had  k prior  title;  not  a  prior  title 
to  enter.  And  in  1  Mod.  101.  Lord  Hale  said,  "  Having  title 
*^  at  the  time"  is  sufficient. 

Judgment  for  the  plaintiff. 
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Farr  and  Others  against  Newman  and  Another. 


Monday^ 
May  l4tiL 


^T^HIS  was  an  action  upon  the  case,  against  the  defendants,  Goods  oft  tes- 

as  sheriff  of  Middlesex^  for  making  a  fidse  return  to  a  hlJSL*ofhL 
writ  oi  fieri  facias.     The  declaration  stated,  that  the  plaintift  in  «ccutor  can- 

.        ,  .      ^  not  be  fewed 

Easter  SO  Geo.  S.  recovered  a  judgment  m  this  Court  against  in  execution  of 
T.  Watts,  and  A.  Reid  and  Ami  his  wife;  which  said  T.  Watts  Jgl^^ie'ex- 
and  Ann  Reid  were  the  executor  azid  executrix  of  W,  Lewer.  de-  *^"^°'^.  ^°  ^" 

own  ngbt. 

ceased,  for  236/.  10^.  to  be  levied  of  the  goods  and  chattels  [iB.kF.^y] 
which  were  of  W*  Lexoer  at  the  time  of  his  death  in  the  hands/ 
of  Watts  and  Ann  Beidy  tx>  be  administered,  if  ^y  had  so  much 
«f  die  goods  and  chattels  of  W.  Lewer  to  be  adinioisttfred ;  and 
if  they  jbad  not,  then  the  sum  of  S2l.  lOs.  parcel  of  the  da- 
mages, being  for  the  'Oosts,  &c  to  be  levied  of  the  proper  goods 
and  chattels  of  A.  Reid  and  Ann  his  wife.  That  before  the 
issi]dng  of  ^  writ  after^mentfoned  the  piarntiffs  obtained  satis- 
faction of  a  part  of  the  damages  so  recovered;  but  at  the  time 

of 
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179f.       of  issuing  tbe  writ,   there  remained  1142.  12s.  due  to  them. 

That  for  the  obtaining  of  the  said  ll^L  12s.  the  plainti£Es  on 

^^t  tbe  i7th  oiMcy  in  the  30th  year,  &c.  sued  out  ^ fori  f ados  di- 
NiwMAN.  x^z\j&\  to  the  sherifl^  by  which  he  was  commanded  to  levy 
1142.  12f.  of  the  goods  which  were  of  the  said  W.  Lewar  at 
the  time  of  his  death  in  the  hands  of  the  said  A.  Reid  and  Jbm 
his  wife  to  be  administered ;  and  if  she  had  not  so  much  di€ieof 
in  her  hands,  then  to  levy  822.  125.  (being  the  costs,  &c.)  cS  die 
goods  of  the  said  A.  Reid  and  Ann  his  wife.  That  that  writ  af> 
terwards,  and  before  the  return  of  it,  on  the  28th  of  Msof  1790» 
was  delivered  to  the  defendants  to  be  executed;  by  Tirtne 
whereof  the  defendants  on  the  day  last«mentioned  seized  the 
goods  which  were  of  W.  Lewer  at  the  time  of  his  death  in  die 
hands  of  ^.  Reid  and  Ann  his  wife  to  be  administered,  to  die 
value  of  the  residue  of  the  damages  so  recovered,  &c.  and  then 
and  there  sold  the  same,  and  thereof  levied  the  residue  of  the 
said  damages  so  recovered;  yet  that  the  defendants  falsely  and 
deceitiully  returned  cm  the  said  writ  that  there  were  not  any 
goods  in  their  bailiwick  which  were  of  W.  Lemer  at  the  time  ol 
his  death  in  the  hands  of  A.  Reid  and  Arm  his  wife  to  be  admi- 
nistered, whereof  they  could  cause  to  be  levied  the  said  da- 
mages, &C.  and  that  A.  Reid  and  Ann  his  wife  had  not  any 
proper  goods  or  chattels  in  the  defendant's  bailiwick,  whereof 
they  could  cause  to  be  levied  the  costs,  &c. 

The  defendants  pleaded  the  general  issue.  At  the  trial  at 
Westminster  before  Lord  Kenyon^  the  jury  found  a  special  {a) 
verdict  (in  substance)  as  follows  :— 

That  the  plaintiiis  in  Easter  Term  30  Geo.  3.  recovered  a  judg- 
ment against  T.  tVatts  and  A.  Reid  and  Ann  his  wife^  as  execu- 
tors of  JV.  Lewery  for  236/.  105.  as  stated  in  the  deckration. 
That  part  of  it  was  afterwards  paid  to  them ;  and  that  for  the 
residue  1142.  125.  they  sued  out  tijlrrijaciasj  as  stated  also  in 
the  declaration:  which  was  delivered  to  the  defendants,  as 
sheri£P,  on  the  28th  of  May  1 790,  to  be  executed.  That  in 
jEaster  Term  1790,  one  William  Wilson  recovered  a  judgment 
in  this  Court  against  Alexander  Reid  for  1047/.  debt,  and  <>lg^ 
635.  for  his  damages  and  costs;  which  judgment  was  signed 
on  the  S7th  of  Mm/  1790.  That  on  the  28th  of  May  1790, 
WHsm  sued  out  of  this  Court  a  certain  writ,  bearing  teste  the  17th 
•(Magf  1790  upon  the  last-mentioned  judgment,  directed  to  the 

(«)  At  fine  only  «  fecial  caie  was  IbaBd;  but  a  tecond  tiiil  wu  directed  bftbcOomt 
Ar  tW  furpoM  of  ii^iiiriii|  wlMlMr  that  were  aoy  6iiidi 

then 
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then  AeriS  of  Middlesex  i  by  which  writ  the  sheriff  was  com*       1792. 
manded  to  levy  of  the  goods  and  chattels  which  were  of  the  ■     ' 

said  Alexander  Reid  in  his  the  said  sheriff's  bailiwick,  10472.        t^aUut 
which  William  Wilson  lately  recovered  against  Alexander  Reid 
for  a  debt,  and  also  635.  foi*  damages  and  costs,  &c«     That  the 
last  writ  was  also  returnable  on  Friday  next  after  the  Morrow 
of  the  Holy  Trinity ^  and  was  indorsed  to  levy  552L  145.  6</. 
besides  sheriff's  poundage,  officers'  fees,  and  costs  of  levying. 
That  the  last-mentioned  writ  was  afterwards  on  the  same  28th 
oi  May  1790  (being  before  the  return  thereof)  and  a  few  hours 
before  the  delivery  of  the  said  writ  of  the  plaintiffs  to  the  she- 
riff as  aforesaid,    delivered  to  the  defendants,    then  sheriff  of 
Middlesex^  to  be  executed.    ^^  That  the  defendants,  as  sheriff  on 
<<  the  day  and  year  last  mentioned  (a  few  hours  before  the  deli* 
^  very  of  the  said  writ  of  the  plaintiffi  for  the  purpose  aforesaid) 
*<  by  virtue  or  under  colour  of  the  said  writ,  at  the  suit  of  WiU 
*<  Ham  Wilson  at   Westminster  aforesaid,    in  the  said  sheriff's 
^'  bailiwick,  seized  certain  goods  and  chattels,  to  the  value  of 
^  200/.  then  being  in  a  certain  house  wherein  Alexander  Reid 
'<  and  Ann  his  wife  then  resided^  and  in  which  house  W.  Lewer 
^^  before  and  at  the  time  of  his  death  resided ;  and  which  said 
^^  goods  and  chattels  were  the  goods  and  chattels  of  W.  Lewer 
*<  deceased,  at  the  time  of  his  death,  and  were  in  the  hands  of 
"  the  said  Alexander  Reid  and  Ann  his  wife."     That  on  the  said 
28th  day  of  May  1 790,  at  Westminster  aforesaid,  after  the  said 
sheriff  had  so  seized  the  said  goods  and  chattels,  the  within  men- 
tioned C.  G.  G.  the  plaintiff's  attorney,  gave  notice  in  writing 
to  Wilson*s  attorney,   and  to  the  defendants,    'Uhat  the  said 

*  goods  and  chattels  so  seized  were  the  goods  and  chattels  of 

*  W.  Lewer  deceased  at  the  time  of  his  death,   and  not  the 

<  goods  of  Alexander  Reid;  and  that  Ann  Reidj  the  wife  of 

*  Alexander  Reidj    was  executrix,    and  T.  Watts  executor,  of 
'  W.  Lewer^  and  had  proved  his  will ;  that  Alexander  Reid  and 

<  Ann  his  wife  were  in  possession  of  the  same,  and  that  the  same 

<  were  assets  in  their  hands  for  the  payment  of  the  debts  of  W* 

*  Leooer;  that  such  assets  were  liable  for  the  payment  of  the 
aforesaid  sum  of  1 14/.  12«.  recovered  by  the  plain tiffi ;  and  also 

<  that  such  assets  were  liable  to  the  piayment  of  a  sum  of  116^ 
**  105.  4(/.  recovered  against  the  same  parties  as  executors  in  the 
^  said  Court  of  King's  Bench  of  Easter  Term  then  last,  by  F.  Sledr 
**  man:  that  such  assets  were  not  liable  to  the  payment  of  any 
^  debts  of  Alexander  Reid^  the  same  not  being  sufficient  to  sa- 
**  tisfy  the  said  judgments,  and  other  the  just  debts  of  W.  Ltmers 

«<and 
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17M.       ^  9B&  further)  that  he  C  G.  O.  as  attorney  for  die  wa|jtcUi€ 
<*  plaintiiiB  meant  to  take  out,  and  was  about  takkigout,  eaa- 
^  cntions  upon  the  judgments  aforesaid,  to  levy  the  goods  afavs- 
^  said,   being  «uch  assets ;    and  that  unless  they  immediolely 
^<  quitted  possession,  one  or  more  actions  would  be  brought 
^  against  them.**     Hat  the  said  C.  6.  6.  as  attorney  for  the 
plaintifis,  soon  afterwards,  on  the  said  28th  of  May  1790,  pro* 
cured  a  warrant  from  the  defendants,  dated  the  day  and  year 
last  aforesaid,  on  the  within  mentioned  writ  of  execution  at  the 
suit  of  the  plaintifis,  which  had  been  delivered  to  the  dbertfTla 
be  executed,  directed  to  P.  Cawdron^  an  c&cer  of  the  delend* 
ants,  whereby  the  said  sheriff  commanded  P.  Cawdron  to  levy 
114/.  &C.  pursuant  to  the  directions  of  the  writ,  &c.:  That  P. 
Caxcdrofiy  the  officer,  went  with  the  said  warrant  into  the  afoie- 
said  house,  where  the  goods  and  chattels  so  seised  as  aforesaid 
were  before  the  said  goods  and  chattels,  or  any  part  thereof,  were 
sold  or  removed  out  of  the  said  house,  and  thei;p  saw  the  some; 
but  did  not  levy  theroon.     '^  That  the  goods  so  seized  were  of 
"  the  value  of  200/. ;  and  that  the  same  had  been,  and  wet«  at 
<<  the  time  of  the  death  of  ff?  Lewer^  his  property ;  and  that 
^  his  widow  Ann  hecxr  took  possession  of  the  house  and  ef* 
*^  fects  as  executrix  of  his  last  will  and  testament :  that  whilst 
<^  she  was  so  possessed  thereof,  she  intermarried  with  the  mSA 
•*  Alexander  Reid;   and  diat  they,    after  such   intermarriage^ 
<<  continued  in  possession  of  the  said  house^  goods,  and  diatr 
*<  tek,  till  the  said  sheriff  so  seized  the  said  goods  and  chattds: 
^'  ^That  the  said  goods  aod  chattels  remained  in  the  house  afoie^ 
^  said,  possessed  by  the  testator  W*  Ltmei^  at  the  time  of  hb 
<^  death ;  and  that  under  the  said  writ  of  execution,  the  same 
^  were  seized  for  tlie  proper  debt  of  the  said  A.  Reid:**     That 
the  defendants,  being  sheriff  at  the  time  of  the  return  of  Ae 
writ  within  mentioned,  at  the  suit  of  the  plaintifis,    dkl  not 
cause  to  be  levied  the  said  \  lU.  12^.  or  any  part  thereof^  nor 
had  tliey  or  either  of  them,  at  the  return  of  the  said  writ,  the 
said   114/.  125.  or  any  part  dicreof,  fcc, ;  nor  have  they,  nor 
hflth  either  of  them,  {>aid  to  the  plaintilis,  er  to  any  or  «iljher 
of  them,  the  said  residue  of  the  said  damages,  ftc:  and  ihat 
fbe  defendants,  at  the  xvturn  of  the  writ,  Teturaed  on  the-aaid 
writ  in  manner  «()d  form 'ts  by  the  plaifitj0s  is  whhin  in  thatbe- 
haiif  alleged.    'By  means  of  which  said  -prqiiises,  the  pliintift 
are  and  have  been  greatly  ^etanled  imd  hindered  from  ^btaiQ- 
ing  of  ^  said  mesidue  of  iibeir  dami^es,  &€•  tveo^eredl,  ice 
&ttw>hether  upon  the  whole,  <cc. 

Thii 
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This  special  verdict  was  twice  argued ;  the  first  time  in  TrinUjf       1 7922. 
Term  1791,  by  Morgan  for  the  plaintiflfs,  and  Wood  for  the  de- 
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Fair 
fendants;  the  second  in  Michaelmas  Term  last,  by  Bearcrofl  for        agmmit 

the  plaintiffi,  and  Erskine  for  the  defendants. 

For  the  plaintifis  two  points  were  made;  1st,  That  the  testa- 
tor's goods  could  not  be  taken  under  an  execution  for  a  debt  of 
the  executor's;  to  prove  which  were  cited  Crane  v.  Drake^  2  Vem. 
616.  1  Eq.  Cas.  Abr.  240;  EUi^s  Case^  1  Mi.  101 ;  S  Burr. 
1569;  and  1  Qm.Dig.2&9i  2dly,  That  they  could  not  be 
taken  for  the  debt ,  of  the  husband  of  the  executrix ;  Bro.  Abr. 
title  "  Baron  andFeme^'  pU  84.  ib.  title  *<  Administrator,''  pi.  38. 
Norton  v.  Sprigg,  1  Fern.  309;  Bachelor  v.  Bean,  2  Fern.  61 ; 
1  Com.  Dig.  169;  fVentw.  Offl  Exec.  298 ;  and  1  Com.  Dig.  670. 

In  answer  to  the  first,  the  fi>llowing  cases  were  relied  on  by 
the  defendants'  counsel : — Hqjfle  v.  Lundon,  3  Keb.  839 ;  Elliot 
T.  Menymanj  3  Barnard,  81 ;  Nugent  v.  Giffbrd,  1  Atk.  463; 
BumePs  Case,  5  Rep.  27 ;  2  Fez.  268 ;.  and  Whale  v.  Booth  (a). 

And 


(ff)  f9^baU  T.Sir  CUrUs  Boah,  Knight,  M.  45  Gm.  3.\B.  X,    Actioii  igiimt  the  [i 7^7*./.  165.] 
tbcxifffor  1  fiilse  return.    Verdict  for  the  plaintiff,  djunages  35/.  at  all  events,  and  a  fur* 
ther  verdict  for  368/.  sulijcct  to  the  opinion  of  the  Court  on  a  case  reserved. 

IFiUiam  fToodham  in  his  lifetime,  and  at  the  time  of  his  death,  was  indebted  by  bond 
CO  the  plaintiff  in  the  penal  sum  of  800/.  conditional  for  the  payment  of  400/.  with  inte« 
refC  H^iOiam  WpodbMm  died  three  years  ago,  leaving  his  two  sons  JViUiam  and  J»bm  his 
rxecuton,  who  on  his  death  possessed  themselves  of.  the  ttocic  on  his  farm,  and  other 
personal  effects  to  a  much  gretter  amount  than  the  money  due  on  the  bond.  The  plain- 
tiff obtained  judgment  for  the  said  sum,  and  35/.  for  costs.  On  a  fori  faciat  sued  out, 
the  sheriff  returned  muUa  bona.  It  appeared  in  evidence  that  the  executors  were  indebted 
to  their  uncle  to  the  amount  *^(  800/.  and  coofesaed  judgment ;  upon  which  tfo/a,  issued ; 
and  goods  were  levied  both  of  the  tesutor  and  of  the  executors  for  satisfaction  of  that 
ludgmcnt.  The  case  stated  chat  the  uncle  knew  the  goods  levied  were  the  goods  of  the 
testator.  The  question  was,  Whether  under  the  circumstances  of  this  case,  the  executors 
bad  ao  far  conveyed  away  the  goods  of  the  testator  aa  to  deprive  the  plaintiff  of  levying  her 
debt  upon  the  said  goods. 

After  argument  by  Bond  for  the  plaintiff,  and  Garnw  for  the  defendant. 

Lord  MamiJiM,  Ch.  J.  said.  The  general  rule  both  of  law  and  eqinty  is  clear,  that  an 
executor  may  dispose  of  the  assets  of  the  testator;  that  over  them  he  has  absolute  power ; 
iod  that  they  cannot  be  followed  by  the  testator's  creditors.  It  would  be  monstrous  if  it 
were  otherwise ;  for  then  no  one  would  deal  with  an  executor.  He  must  sell,  in  otder  to 
eftct  the  will;  but  who  would  buy  if  liable  to  be  called  to  an  account.  It  is  also  dear,  that 
if  at  the  time  of  alienation,  the  purchaser  knows  they  are  assets^  thu  is  no  evidence  of  fraud; 
fiv  all  the  tettatoi's  debts  may  have  been  already  satisfied ;  or  if  he  knows  that  the  debts 
ire  not  all  satisfied,  must  he  look  to  the  application  of  the  money?  No  one  would  buy  on 
mch  terms.  There  b  one  exception  indeed,  where  a  contrivance  appears  between  the 
pURhaaer  and  executor  to  make  a  dtvastavits  but  nothing  of  that  sort  appears  here; 
br  the  alienatioa  is  by  execution  and  a  bill  of  sale.  The  testator  died  three  years 
^elbce  this  trawaction ;  and  if  the  executors  paid  all  den^ands,  the  assets  bek>ng  to 
SMm.    No  demand  was  made  by  the  plaintiff  during  all  that  time;  and  long  before 

Vot.IV.  Ss  "x 
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1792.       And  in  answer  to  the  second,  these  two: — Arnold r.  Bidg^dd^ 
Cro.  Jac.  S18;    Thrustoui  v.  Coppifh   3  Wils.  277;   and  2  £1. 

agaimsi  B£p,  801. 

KtwMAH.         2^  Court  took  time  to  consider  of  their  judgment ;  and  now 
there  being  a  difference  of  opinion  on  the  bench, 
Grose,  J.  delivered  his  first. 

The  question  upon  all  these  counts  is,  Whether  the  defisndaott 
as  sherifis  have  made  a  fiedse  return  to  the  plaintifi'  writ?  that  i% 
Whether  there  were  any  goods  of  the  testator  in  the  hands  of 
Reid  and  his  wife  to  be  administered  at  the  time  the  sheriflEs  re- 
ceived the  plaintiffs'  writ  oKJierifaciaif  The  material  fiicti  on 
which  this  question  arises  are  few;  WilKam  Z^t^sr,  the  teftalor, 
died  indebted  to  the  plaintifiEs  in  a  sum  which,  with  theoosts 
of  recovering  that  sum,  amounted  to  2S6L  10s. ;  leaving  Waiis 
executor,  and  the  widow  of  the  testator  executrix.  Of  diis  sui 
il4fL  i2s.  was  due  when  the  Jteri  Jizcias  issued.  Oooda  to  the 
value  of  2002.  came  into  the  hands  of  the  executrix,  who  inter- 
married with  Reid.  After  the  marriage^  on  the  28th  May  1790^ 
a  writ  of Jlerijacias  against  the  goods  of  A,  Reid  at  the  suit  of 
JV.  JVihon^  commanding  the  sheriff  to  levy  552/L  fix.  6d.  was 
delivered  to  the  defendants.  On  the  same  day,  and  after  the 
delivery  of  that  writ,  a  writ  oi  Jieri  Jacias^  at  the  suit  of  the 
'  plaintifib,  was  delivered  to  the  defendants,  commanding  them  to 
levy  1 142.  12«.  of  the  goods  and  chattels  of  W.  Ltner  deceased^ 
at  the  time  of  his  death  in  the  hands  of  Reid  and  his  wife  to 
be  administered,  if  there  were  so  much,  if  not  S2/L  costs  of  the 
goods  of  the  husband  and  wife  as  executrix.  Whether  there 
were  any  goods  of  Reid,  which  had  not  b'jen  the  goods  of  the 
testator  does  not  appear :  but  it  does  appear  that  on  the  28th  of* 
May  1790,  when  ihe&nijieri facias  was  delivered  to  the  sheriffi, 
there  were  in  the  hands  of  Reid  and  his  wife  goods  which  had 
been  the  goods  of  the  testator.  It  is  not  stated  that  those  goods 
had  been  in  any  way  appropriated  by  Reid  or  his  wife^  or  that 

any  demand  was  made,  a  fiitr  creditor  of  their  own  lued  out  executioii.  At  to  firwd« 
thera  is  none.  It  is  stated,  indeed,  they  knew  the  goods  were  the  goods  of  die  tcsntirs 
but  that  will  not  make  a  fraud,  as  it  is  not  stated  that  they  knew  the  ddiu  woe  iiqnd.' 
It  is  true  that  the  executors  might  have  disputed  the  seising  of  the  goods  which  he  had  ai- 
executor;  hut  they  did  not  object.  On  the  contrary,  by  being  a  paity  to  the  bill  of  sak 
they  assented  to  it ;  and  thu  bill  of  sale  so  assented  to,  b  equal  to  a  purchase;  aadii  tha 
same  as  an  alienatioa  by  the  executors. 

Walks  and  JiMmrd^  Justices,  concuired. 

J9«tfffr,  J.p--llie  case  of  GjfW^ and  iVa^viilu  not  onapposite  10  the  present.  Whacii^ 
it  that  constitutes  a  irvNUtovt I  /  Not  merely  that  they  knew  the  goods  aodispoaedof  vci* 
ancts,  but  that  they  also  kKW  that  there  were  debet  tnpud. 

Jodfraem  &r  the 
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citber  of  them  had  paid  debts  of  the  testator,  which  they  claimed       1 792. 

to  be  reimbursed  by  the  produce  of  these  goods.     If  these  goods    

were  in  law  bound  by  the  delivery  to  the  defendants  of  the  writ       agai>,d 
against  the  goods  of  Beid^  the  return  is  not  false :  but  if  they 
were  not  so  bound,  it  was  a  fidse  return. 

Before  I  consider  the  law,  I  will  say  a  word  upon  the  justice 
of  the  case ;  and  I  think  no  man  can  pause  a  moment  upon  it. 
Gk>ods  are  delivered  by  the  law  into  the  hands  of  a  man  for  the 
purpose  of  dividing  them  amongst  his  creditors,  legatees,  and 
next  of  kin,  of  another,  whose  goods  they  were.  Their  value 
we  will  suppose  1000/.  The  debts  and  legacies  we  will  suppose 
5007.  On  the  day  those  goods  are  delivered  to  the  executor, 
before  the  testator's  creditors  can  recover  their  debts,  ajleri/acias 
toit  2000/.  against  hi^  goods  is  delivered  to  the  sheriff.  It  is 
urged  thai  these  goods,  the  moment  the  writ  is  delivered,  are 
bound  to  pay  the  debt  of  the  executor,  and  that  neither  the  cre« 
ditors,  nor  legatees,  nor  next  of  kin,  shall  receive  one  farthing. 
The  injustice  is  obvious.  It  is  to  make  the  goods  of  A.  pay  the 
debts  of  B. ;  and  possibly  leave  the  creditors  of  J.  without  any 
Tedress  but  against  the  person  of  J3.  One  case  of  intolerable 
liardship  may  be  put : — Suppose  the  executor  indebted  to  the 
Crown  more  than  the  value  of  his  own  and  the  testator's  per- 
sonal estate :  the  moment  the  executor  is  invested  with  his  au« 
thori^  an  extent  issues  and  sweeps  away  every  shilling  of  the 
testator,  in  fraud  of  his  creditors,  legatees,  and  next  of  kin! — a 
more  shameful  act  of  injustice  can  hardly  exist  under  the  name 
of  law.  I  hope  I  can  shew  it  to  be  no  more  law  than  it  is  justice. 
The  ground  on  which  it  was  and  must  be  argued,  is.  That  the 
jtm  facias  against  the  goods  of  the  executor  must  be  executed 
cm  the  goods  of  the  testator  in  the  hands  of  the  executor ;  and 
here  I  premise  that  (for  argument's  sake)  I  shall  consider  Reid^  the 
husband  of  the  executrix,  as  if  he  were  the  executor;  and  it  is 
argued  that  the  moment  a  man  becomes  executor^  the  goods  of 
the  testator  are  so  vested  in  him  that  they  are  liable  to  his  debts 
aa  much  and  in  the  same  way  as  his  own  proper  goods  are^  in 
short,  that  in  the  hands  of  the  executor  they  are  to  be  considered 
in  all  respects  as  his  goods,  at  least  as  &r  as  concerns  executions 
against  him.  In  order  to  see  whether  that  position  be  well  found- 
ed, I  will  consider  what  in  law  an  executor  is,  and  what  interest 
he  has  in  the  testator's  goods.  One  definition  (and  I  think  a  good 
definition  it  is)  that  I  find  of  an  executor  is,  that  he  is  one  to 
whoia  a  testator  has  £^ven  his  goodsi  chattels,  and  personal  estate^ 

S  8  2  for 
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179£.       for  the  purpose  of  paying  all  his  debU;  and  in  WemtworiVs  Q^ 
'  Jice  of  Executors^  p.  4.  it  is  said,  that  <<  The  naming  of  jl  and 
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againa  ^^  B.  executors  is  by  implication  a  gift  or  donation  unto  them  oC 
<^all  the  goods  and  chattels,  credits  and  personal  estate  of  the 
<<  testator ;  and  the  laying  upon  them  an  obligation  to  pay  all  hia 
<*  debts,  and  making  them  subject  to  every  man's  action  for  die 
<^  same;"  and  this,  that  is,  the  payment  of  his  debts,  being  the 
purpose  for  which  the  goods  are  given,  his  interest  in  the  gooda 
is  not  the  same  as  in  his  own  goods :  the  reason  given  is,  that  ha 
hath  them  not  in  his  own  right,  bnt  in  the  right  of  another ;  and 
that  **  by  law  he  is  but  the  minister  and  dispenser  and  distributor 
<<  of  these  goods."  9  Bep.  88.  b.  Wentw.  88.  That  of  this 
there  can  be  no  doubt,  we  need  but  look  into  the  entries  of  jttd|g" 
ments  against  executors,  and  the  writs  of  execution  upon  thoae 
judgments,  which  are  to  levy  so  much  of  the  goods  of  the  testa* 
tor  in  his  hands  to  be  administered.  This  shews  that  the  law  con* 
siders  those  goods  differently  from  his  own  goods :  it  is  not  to  levy 
so  much  of  his  goods,  which  it  would  have  been,  if  upon  their 
coming  into  his  hands  the  law  had  considered  them  as  his, — but 
it  is  to  levy  of  the  goods  of  the  testator,  considering  them,  in  his 
hands,  still  as  the  testator's.  If  they  are  not  so  to  be  oonsideredy 
but  as  the  goods  of  the  executor,  it  seems  that  the  writ  of/Gsri^- 
ciaSf  &C.  de  bonis  testatoris  cannot  be  executed :  but  inasmuch  as 
they  are  in  law  the  testator's,  he  (the  executor)  cannot  devise 
them.  If  he  die  intestate,  the  goods  of  the  testator  vest,  not  in 
his  administrator,  but  in  the  administrator  de  bonis  non  of  the  tes- 
tator: if  he  commit  felony  or  treason,  although  he  forfeit  hia  own 
goods,  yet  those  which  he  has  as  executor  are  not  fbr^ted ;  for 
the  law,  and  for  the  principle  upon  which  the  law  is  foundedf 
I  cannot  do  better  than  refer  to  fVentwortVs  Office  ofExecuton, 
pp.  85,  86,  87,  88 ;  and  there  we  find  {p.  86)  a  passage  directly 
applicable  to  the  point  now  before  us :  ^  Whereas  a  man's  goods 
**  stand  liable  to  the  payment  of  his  debts,  both  in  hia  lifetime 
^^  and  after,  the  goods  which  a  man  hath  as  executor  are  not  to 
<^  be  taken  in  execution  for  his  own  debts,  either  upon  a  reoog* 
**  nizance,  statute,  or  judgment,  had  against  him ;  and  if  such  an 
'*  one  die  indebted,  leaving  to  his  executors  much  goods  whidi 
^  he  had  as  executor,  these  are  not  assets  in.  his  hands,  liable  to 
*<  the  payment  of  his  debts,  but  only  for  the  payment  of  the  first 
**  testator's  debts  or  legacies.  Therefore  a  quo  mfntttbrou^t  by  an 
*^  executor,  shewing  that  he  was  not  able  to  pay  the  king's  dxbt^ 
<<  because  the  defendant  detained  from  him  100/«  which  he  owed 

**him 
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•*  him  as  executor  to  F.  &  was  overthrowo ;  for  that  it  could       1792. 
**  not  be  intended,  saith  the  book,  that  the  kingfs  debt  could  be 


"  satisfied  with  that  which  the  plaintiff  should  recover  and  re-        agaimst 
««ceive  as  executor."     And  the  reason  of  this  difference  is     ^»^''^''* 
^  'stated  in  page  88.     The  passage  in  page  86  is  direct ;  and  what 
the  author  states  to  be  law  appears  to  be  founded  on  passages  in 
the  Year  Books,  in  Plowden  and  in  Lord  Cuke ;  and  appears 
to  have  been  adopted  by  Lord  Chief  Baron  Comyns,    in  his 
Digest,  1  vol.  259  (B.  10.)  tit  Administrator.     His  words  are, 
"  Nor  shall  they  be  taken  in  execution  for  the  proper  debt  of 
**  the  executor  or  administrator."      Upon  the  same  principle 
ive  find  in  3  Burr.  1S69.  that  the  commissioners  of  a  bankrupt 
cannot  seize  the  testator's  goods  in  the  hands  of  an  executot^- 
bankrupt:   but  a  commission  of  bankrupt  is  considered  as  a 
statutable  execution :   and  if  in  law  the  goods  are  his  goods, 
they  vest  in  the  commissioners,  and  they  are  bound  to  take  them. 
Snch  being  the  undoubted  law,  as  to  some  of  the  points  I  have 
taken  notice  o^  one  may  fairly  be  permitted  to  ask.  Why  may  not 
the  executor  devise  the  testator's  goods?    Why  may  not  his  admi- 
nistrator take  them?     Why  arc  they  not  forfeited  to  the  Crown 
on  the  attainder  ?    Why  arc  they  not  liable  to  be  seized  under 
a  commission  of  bankrupt  ngninst  the  executor?    The  answer 
and  reason  is,  I  think,  obvious.     It  is  because  they  are  not  his 
goods:  he  is  only  the  distributor  and  dispenser  of  them  for  the 
benefit  of  the  creditors,  the  legatees,  and  the  next  of  kin  of 
the  testator.     To  permit  huu  to  devise  them,  to  permit  his  ad- 
ministrator to  take  them,  to  permit  the  assignees,  under  a  com- 
mission against  the  executor,  to  seize  them,  and  to  permit  the 
sheriff,  under  an  execution  issued  .igainst  his  goods,    to  take 
them,  Vould  be  to  dispose  of  them  for  purposes  for  which  he 
had  them  not,  in  a  way  in  which  it  cannot  by  law  be  intended 
tkat  those  purposes  will  be  answered :  and  it  seems  very  difficult 
to  assign  any  reason  why  the  goods  of  a  testator  in  the  hands 
of  an  executor,  should  be  privileged  from  a  seizure  by  the 
Crown  in  the  case  of  an  attainder  of  felony,  and  irom  a  seizure 
by  assignees  under  a  commission,  and  yet  not  be  privileged  from 
being  taken  by  the  sheriff  under  A^fieri  facias  against  the  execu^ 
tor's  goods.     On  the  part  of  the  defendants  it  has  been  con- 
tended. That  if  in  this  case  the  goods  are  not  considered  as  the 
goods  of  Reidj  the  husband  of  the  executrix,  the  doctrine  laid 
down  in  former  cases,  in  which  the  executor  has  been  considered 
as  empowered  to  dispose  of  the  goods  of  the  testator,  will  be 
impeached;  and  it  has  been  argued,  That  tbis^ase  is  analogous 

to 
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1792.      to  those  cases.    There  I  conceive  is  the  fiJlacy;  and  tint  m 
' the  two  cases  there  exists  a  manifisst  aod  malerial  diBereiioe; 

Iff  A  S  S  —^  _^__^ 

i^gmimsi       and  that  the  determination  in  this  case  for  the  plaintiffi,  wiH 
Nkwmait.     ^^^  ^^  ^  impeach  the  law  upon  which  that  line  of  cases  is 
founded.    The  power  of  sdling  or  disposing  <^  the  goods  of  thr 
testator  the  executor  must  have :  it  is  necessarily  incident  to  Us 
office:  without  that  power  his  trust  cannot  be  executed;  nor 
can  the  purposes  for  which  it  is  given  be  answered*    TberefiN^ 
when  he  sells,  the  law  intends  that  he  sells  the  goods  of  the 
testator  to  answer  the  purposes  for  which  the  power  of  adlbg 
was  given :  and  in  so  doing  he  does  that  which  is  necessary  to 
his  authority,  and  therefore  lawful,  just,  and  right     Bat  in  the 
case  before  us,  it  is  the  reverse:  it  is  not  necessary  for  the  par* 
pose  of  discharging  the  testator's  debts,  and  executing  the  exe- 
cutor's authority,  that  the  goods  of  the  testator  in  the  hands  of 
the  executor  should  be  considered  as  the  goods  oi  the  exiectttor, 
and  tak^i  in  execution  under  a  judgment  to  recover  a  debt  dae 
firom  him.    On  the  contrary,  the  moment  they  are  taken  under 
this  judgment,  the  power  of  distributing  them  fiir  the  purposes 
£>r  which  they  were  given  is  taken  away;  and  so  &r  is  it  un- 
true, that  it  can  be  intended  that  thereby  the  testator's  debts 
may  be  paid ;  that  it  is  most  evidently  clear  that,  if  suflfered,  it 
prevents  the  possibility  of  their  being  paid  by  the  produce  of 
those  goods :   and  the  power  of  distributing  them  in  the  wvf 
intended  by  the  testator  is  taken  away  (and  as  it  is  said  by  law); 
and  so,  if  it  be  true,  a  man  b  by  law  compdled  to  be  unjust: 
for  when  they  are  taken  in  execution  for  the  executor's  deb^ 
they  are  put  into  another  channel :  they  are  applied  to  a  poi^ 
pose  for  which  they  were  not  given ;  and  the  power  of  doing 
justice  in  this  respect  is  taken  from  the  executor,  even  if  he  in* 
tend  to  do  it.    Surely,  it  cannot  be  the  operation  of  law  to  work 
such  absurdity  and  injustice  under  the  plea  of  necessity,  which 
clearly  docs  not  exist.    But  cases  have  been  cited^  and  it  was 
argued  for  the  defendants.  That  to  this  purpose  is  the  case  ia 
3  Keb.  839.  Hojfle  v.  Lundon :  That  was  a  ^  motion  to  stay  exe> 
<<  cution  of  goods  in  the  sheriff's  hands,   being  the  wife's,  as 
i  <<  executrix  to  her  former  husband,  and  taken  for  the  preaent 
«<  husband's  debt ;   which  Eainsford^  Ch.  J.  and  Jones^  J.  de» 
<<  nied ;   because  by  payment  of  the  debU  of  the  former  hoa- 
*^  band,  these  goods  may  be  the  wife's  own ;  and  this  Conrt  will 
**  not  try  this  on  affidavit.    And  by  Baimjbrd,  Ch.  J.  in  Nm> 
**  den*8  case^  supra  last  term,  it  was  held»  that  execution  agionst 
« the  goods  of  the  executor  for  debt  mjwreprtifm  is  a  jtimMmril 
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*^  nolens  volens.**  The  observations  upon  this  case  are,  first,  That  17d2. 
whatever  was  determined  was  on  a  summary  motion,  and  by  the  — 
opinion  of  two  judges  only ;  and,  2dly,  That  the  ground  was  agaimt 
that  the  goods  might  be  the  wife's  own,  by  having  paid  debts  of 
the  former  husband.  Therefore  it  may  be  fairly  inferred,  thaty 
unless  by  something  done  by  the  executrix  they  become  heirs, 
they  arc  to  be  considered  as  the  goods  of  the  testator.  Here 
nothing  appears  to  have  been  done ;  and  no  fact  is  stated  to 
shew  that,  by  the  payment  of  a  debt,  or  any  thing  else,  they  had 
become  the  wife's  or  her  second  husband's.  But  whether  the 
wife's  own  or  not,  the  Court  would  not  in  that  case  determine 
on  affidavit.  This,  therefore,  they  considered  as  a  matter  of 
fact:  and  here  they  are  not  stated  to  be  her's;  nor  any  thing 
done  by  her  to  give  her  a  claim  to  them ;  and  then  the  Chief 
Justice  alluded  to  a  case  which,  in  the  report,  is  said  to  be 
**  supra  last  term;"  but  it  is  not  to  be  found;  and  by  which  a 
man  is  guilty  of  a  devcistavit  nolens  volens.  That  the  law  will 
consider  a  man  guilty  of  doing  that  which  is  unjust  and  unlaw- 
ful as  to  third  persons,  and  which  the  law  says  must  be  done^ 
and  that  it  is  not  in  his  power  to  prevent,  seems  most  extraor* 
dinary,  and  appears  to  be  the  strongest  of  all  reasons  for  say- 
ing that  that  case,  if  even  there  were  such  an  one^  cannot  be  law. 
I  have  looked  in  the  preceding  term  for  such  a  case :  there  is 
none  there;  nor  is  there  in  Levinz;  but  in  Sir  71  Jones^  88, 
there  is  reported,  as  of  that  term,  a  determination  of  a  case  of 
Norden  v.  Level  (a) ;  but  in  Levinz  and  Kelle  the  determination 
is  stated  as  of  Trinity  Term,  29  Car.  2.  That  case  was  in  error, 
on  a  scire  facias  against  an  administrator,  suggesting  a  devasta^ 
xntm  In  that  case,  the  administrator,  having  brought  an  action 
of  trover  in  right  of  the  intestate,  compounded  it  by  an  agree- 
ment, that  the  administrator  should  discharge  the  defendant  in 
the  action  of  trover;  and  that  the  defendant  should  pay  the  ad- 
ministrator 650/.  at  a  future  day.  The  question  was.  Whether 
this  was  a  devastavit  ?  and,  Whether  he  should  be  liable  upon 
this  de  bonis  propriis?  It  came  on  several  tijnes;  and  at  last  it 
was  determined,  that  this  was  a  disposal  and  conversion  to  the 
use  of  the  administrator ;  and  judgment  was  given  for  the  pUun- 
tiff.  From  the  name,  the  subject,  and  the  time  of  the  deter- 
mination, I  rather  think  this  was  the  case  alluded  to  by  the 
Chief  Justice,  and  certainly  misapplied  by  him.  The  motion 
in  the  case  cited  was  the  first  day  of  Hilaty  Term  1677;  Rnd 

(«)  See  this  cate  ■Ito  in  3  iC«Mr,  778.  repoftrd  «  of  Tr.  19  Cff.  S.  the  term  but  one 

only 
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'   oiNt^ent  v.  Giffbrd^  1  Atk.  46S.  proves  only  that  an  ezecntDr 
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tigaim$i       may  assign  over  a  mortgage  term  of  his  testatcnr;  and  if  he  do 
so,  although  in  payment  of  his  own  debt,  such  assignment  ii 
good;  and  that  b  founded  on  the  doctrine  that  an  executor 
may  alien  the  assets  of  the  testator,  and  when  aliened  no  credi* 
tor  can  follow  them ;  which  I  adroit  and  say  it  does  not  apply 
to  this  case;  for  although  he  may  alien  as  the  distribator  of 
the  goods,  yet  to  every  other  purpose  they  are  the  goods  of  die 
testator,  and  so  to  be  considered ;  and  not  his  goods.     The  same 
observation  and  answer  apply  to  Jacomb  v.  Harmood^  2  FeK. 
265;  and  that  case,  as  far  as  concerns  this  causey  proves  only 
that  where  there  are  two  executors,  each  may  release,  pay^  tram* 
fer,  or  sell,  without  the  other,  any  part  cS  the  testator's  pro- 
perty; which  I  do  not  deny.    In  Whale  v.  Booths  Lord  MaM9^ 
JkUL  said,  <^The  general  rule  both  of  law  and  equity  is  now 
*<  clear,  that  an  executor  may  dispose  of  the  assets;   and  they 
^  cannot  be  followed  by  the  creditors  of  the  testator.     Mtad  v. 
<<  Ld.  Orrery^  2  Fern.  75 ;  2  Eq.  Cas.  Abr.  488.    And  it  would 
<<  be  very  inconvenient  if  the  creditors  could;  ibr  then  no  <»e 
<<  would  deal  with  an  executor  without  examining  the  whde 
«  account  of  assets.     Where  the  buyer  is  any  way  accesaoiy 
^<  to  the  contrivance  of  a  deoasUmt^  that  is  a  difierent  case; 
^*  but  here  it  is  not  suggested ;  there  is  no  appearance  of  fraud. 
<*  The  executor  might  have  disputed  the  first  execution ;  but 
<<  he  consented  to  it :  and  I  do  not  see  how  it  then  differs  firom 
<<  any  other  alienation.     An  execution  acquiesced  under,  is 
«  equivalent  to  a  conveyance."     Then  the  ground  of  Aat  de- 
termination was,  that  under  all  the  circumstances  of  that  case, 
the  execution  was  to  be  considered  as  a  sale  by  the  executor. 
If  that  were  the  ground^  I  have  given  it  my  answer,  as  not  ap* 
plicable  to  the  present  case :  if  it  were  upon  the  ground  con- 
tended for  in  the  present  case,  I  say  that  this  special  verdict 
was  made  for  the  purpose  of  reconsidering  that  case;  and  rea- 
sonably too,  when  it  is  recollected  that  that  ground  is  totally 
destructive  of  the  purpose  for  which  the  power  of  the  exe- 
cutor is  given.     But  it  is  said.  If  this  be  not  the  law,  no  man 
can  safely  deal  with  an  executor.    That  I  doiy;  for  a  deter- 
mination in  this  case  for  the  plaintiffs  will  not  decide  that  a 
man  may  not  buy  the  testator's  goods,  if  the -executor  choose 
to  sell  them.     It  will  only  decide  that  a  judgment  against 
the  executor's   goods   does   not   necessarily    bind  the  goods 
of  another  person,  who  gave  them  to  the  executor  to  dis- 
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charge  his  (the  testator^s)  debts,  and  not  the  debts  of  the  exe-  1792. 
cutor.  And  if  it  be  said  that  the  executor  may  with  this  money 
pay  his  own  debts,  and  so  elude  the  testator's  intention,  my  ^imt 
answer  is,  I  admit  it:  It  is  so^  because  (as  I  said  before)  the  *^^^  * 
power  of  sale  is  necessarily  incident  to  his  ofBoe,  and  the  law 
intends  that  he  will  do  what  is  right;  but  in  considering  the 
goods  of  the  testator  as  necessarily  liable  to  the  execution  of  a 
judgment  against  the  executor,  the  law  would  compel  injustice 
to  be  done,  and  consider  the  act  as  unjust,  as  it  considers  the 
execution  which  it  compels,  and  which  the  executor  cannot  pre- 
vent, as  a  devastavit  by  him*  A  question  may  be  put.  How  the 
sheriff  b  to  distinguish  between  the  goods  of  the  executor  and 
the  goods  of  the  testator?  Here  that  question  cannot  be  put; 
because  the  sherifis  were  informed  and  had  notice  that  these 
goods  were  the  goods  of  the  testator,  and  not  the  goods  of  the 
executor.  But  I  will  meet  the  objection  in  its  fiill  force.  The 
sheriff  in  this,  as  in  many  other  cases,  must  act  at  his  peril :  so 
say  DaltoHf  146.  and  Gilbert^  in  his  Treatise  on  Execution, 
p»2U  DaltoHy  146.  in  inquiring  into  the  duty  of  a  sheriff, 
where  there  is  a  doubt  respecting  the  property  of  the  goods, 
ia3rs,  <<  But  the  safest  and  wisest  course  for  the  sheriff  or  officer 
^<  is,  to  inquire  by  a  jury  in  whom  the  property  of  the  goods  is ; 
^  or  else  not  to  take  in  execution,  or  not  to  meddle  at  all  with 
^'  any  such  goods  as  shall  not  plainly  appear  to  them  to  be  the 
<^  proper  goods  of  the  defendant ;  for  it  seemeth  that  the  officer 
^'  is  bound  at  his  peril  to  take  knowledge  whose  the  goods  be, 
^*  or  at  least  that  they  be  the  proper  goods  of  the  defendant:  but 
**  being  found  by  the  jury,  that  excuseth  the  sheriff.''  Qilbert^ 
SI,  says,  ^*  The  sheriff  is  bound,  at  his  peril,  to  take  only  the 
*'  goods  of  the  defendant ;  and  if  he  doubt  whether  the  goods  [5  x.  r.  gg. 
**  shewn  him  be  the  defendant's,  he  may  summon  a  jury  &3M.&S.175.] 
^bene  esse^  to  satisfy  himself  whether  the  goods  belong  to  the 
^defendant  or  not.  This  will  justify  him  in  returning,  that 
'*  the  defendant  has  no  goods  within  his  bailiwick ;  and  miti- 
<<  gate  damages  in  an  action  of  trepass,  if  the  goods  seized 
^  should  not  happen  to  be  the  defendant's."  If  this  would  be  a 
sufficient  answer  in  the  mouth  of  the  sherifi^  what  are  we  to 
say  to  cases  of  a  much  severer  line  of  justice^— cases,  where  A 
sheriff  is  considered  as  a  tort-fiasor  by  relation,— cases  of  bank* 
ruptcy?  In  the  present  case^  upon  information  given  to  the 
sheriff  that  the  goods  were  the  goods  of  the  testator,  unappro- 
priated by  the  executor,  and  on  which  he  had  no  demand,  he 
might  have  summoned  a  jury;  and  had  the  jury  found  th^n  to 
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1798.       be  the  goods  of  the  testator,  not  of  the  ezecator,  he  would  have 
been  justified  in  returning  mdla  bona.    Upon  these  groiuids  it 

Mt  A  ■  V 

4igmm4t  seems  to  me  that  the  goods  of  the  testator,  upon  the  fiMts  stated 
NiwMAw.  jj^  ^^  special  yerdict,  w^e  not  in  law  the  goods  of  the  eiccii* 
tor  liable  to  an  execution  against  him ;  but  at  the  time  whca 
the  Jkri  facias  against  the  goods  of  the  testator  was  deliverad 
to  the  sheri£fB,  continued  and  were  the  goods  of  the  teilaloi^ 
liable  to  the  execution  against  his  goods ;  consequently  that  the 
execution  delivered  to  the  sherifis  against  the  goods  of  the  «*• 
cutor^  did  not  bind  the  goods  in  his  hands  that  remained  nnad* 
ministered;  but  yrhea  th^  received  the  writ,  to  levy  the  debt 
of  the  goods  of  the  testator,  there  were  goods  which  they  a^gkt 
have  taken  in  execution  of  that  writ. 

In  this  way  of  considering  the  question,  there  is  no  oocasioa 
for  me  to  enter  into  a  head  of  argument  much  discuMed  at  the 
bar,  how  fisur  these  goods  being  vested  in  the  executrix  are^  in 
consequence  of  the  marriage,  liable  to  be  taken  in  eKecaticB 
for  the  debt  of  her  husband  ^  as,  in  my  opinion,  this 
would  have  been  maintainable  had  tt\e  husband  been  the 
cutor,  and  not  merely  the  husband  of  an  executrix.  Nor  do 
I  ccmsider  the  difference  in  point  of  law,  whatever  it  may  be 
in  point  of  justice,  that  is  made  by  the  notice  given  to  the 
sherifis,  that  the  goods  were  the  testator's;  because  if  mjr 
opinion  be  right,  the  sherifi  must,  at  their  peril,  execute 
the  writ,  and  make  a  true  return.  In  this  case  they  have  not 
so  done,  as  they  have  returned  mdla  bona  to  the  ^fieri  fitdu 
against  the  goods  of  the  testator,  whoi  there  were  goods  of  the 
testator  which  they  might  have  taken  in  execution  of  the  writ 
Therefore  I  am  of  opinion  that,  such  return  being  fiilse^  the 
action  is  well  supported,  and  that  the  plaintiffi  onght  to  have 
judgment. 

BuLLEB,  J. — ^This  is  an  action  against  the  Aeri£^  for  a  fiJse 
return  to  a  fieri  facias.  The  special  verdict  states.  That  in 
Easter  Term,  SO  Geo.  S.  the  piaintifb  recovered  against  WaiU 
and  Reid  and  his  wife,  executors  of  W.  Lewer^  8362.  10s.; 
and  on  17th  May,  SO  Geo.  S.  sued  out  b^JL  fa.  to  levy  that  smn 
of  the  goods  and  chattel^  -which  were  of  Lewer^  in  the  hands 
of  the  executors,  to  be  administered :  That  on  28th  Mmf^  17M^ 
the  writ  was  delivered  to  the  defendants,  then  sheriff:  and  that 
in  Easier  Term,  1790,  VFilson  recovered  against  Beid  1047L  ddit, 
and  6Ss.  damages  and  costs;  which  jndgmrat  was  signed  S7di 
Jtfoy^  1790:  That  on  28th  Mas/^  1790,  Wihtm  sued  out  mJLJa. 
on  that  judgment,  tested  17tb  Mtgfs  which  writ  on  S8tli  Mtgh 
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1790,  and  a  few  hours  before  the  delivery  of  the  plaintifis'  writ,        1792. 
iras  delivered  to  the  sheri£P,  who,  under  that  writ,  a  few  hours    — — ^— 

Farr 

before  the  delivery  of  the  plaintifis'  writ  to  him,  seized  goods  agaimtt 
in  a  house  wherein  Reid  and  his  wife  resided,  and  in  which 
house  Lewer  at  his  death  did  reside;  and  which  goods  were  the 
goods  ofLewet::  That  on  the  same  28th  May^  1790,  after  the 
sherifi"  had  seized  the  said  goods,  the  attorney  for  the  plaintiff 
gave  notice  to  the  attorney  for  Wilson,  and  also  to  the  sheriff, 
that  the  goods  so  seized  were  the  goods  of  Lewery  in  the  pos- 
session of  Reid  and  his  wife,  as  executors,  liable  to  the  pajrment 
of  the  debt  recovered  by  the  plaintifis,  and  also  liable  to  the 
payment  of  1162.  recovered  by  one  Stedman,  and  not  liable  to 
the  payment  of  any  debt  of  Reid;  the  same  not  being  suffici- 
ent to  satisfy  the  said  judgment  and  other  debts  of  Lewer:  and 
that  the  said  attorney  meant  to  take  out  executions  on  the  said 
judgments ;  and  unless  they  quitted  possession,  actions  would 
be  brought  against  them :  That  afterwards,  on  the  said  28th 
Mayj  the  attorney  for  the  plaintifis  procured  a  warrant  from  the 
defendants,  then  sheriff  on  the  writ  of  ^  Jo.  mentioned  in  the 
declaration,  which  warrant  was  on  the  same  day  delivered  to 
the  officer  to  be  executed :  That  the  officer  went  with  the  war- 
rant to  the  house  where  the  goods  were  before  they  were  soldy 
but  did  not  levy  thereon:  and  the  sheriffs  afterwards  returned 
nulla  bona  to  that  writ :  and  then  the  jury  find  that,  by  means 
of  the  premises,  the  plaintifis  are  hindered  from  recovering  their 
damages,  and  have  lost  the  same. 

The  general  question  referred  by  the  jury  to  the  Court  is. 
Whether  the  plaintifis  are  entitled  to  recover?  This  special 
verdict  seems  to  me  to  be  very  imperfect  and  incorrect;  for 
when  the  plaintiff'  debt  became  due  when  Lenoer  died,  how 
Jong  his  executrix  continued  a  widow,  when  she  married  Reid^ 
how  long  he  had  been  in  possession  of  the  goods,  and  what 
use  he  had  made  of  them,  the  verdict  is  totally  silent  about. 
It  may  be  true  that  the  debt  was  of  ten  years'  standing;  that  the 
negligence  of  the  plaintifis  was  gross  and  outrageous,  and 
calculated  merely  for  the  purpose  of  suffering  the  executrix 
and  her  (present)  husband  to  enjoy  and  to  use  these  goods  as 
their  own,  without  the  danger  of  any  other  persons  who  hap- 
pened to  be  creditors,  being  troublesome  on  account  of  thran : 
That  there  must  have  been  a  great  negligence  on  the  part  of 
the  plaintiffs  is  apparent;  but  for  how  long  a  tim^  or  for  what 
leasons  that  happened,  the  Court  are  not  informed.  Snoe  the 
plaintiflb*  debt  became  due^  the  testator  has  died,  one  executor 
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1792.  has  died,  and  the  other  has  married  agam:  and  though  the  no- 
tice of  the  28th  May  only  states  that  the  plaintiflEs  intended  Id 
sue  out  execution,  yet  the  verdict  finds  that  they  did  sue  oat 
execution  on  the  17th  May;  and  that  they  suflfered  that  toKe 
dormant  till  May  S8th,  and  till  after  WiUtnft  executioo  was  c»- 
cuted.  Why  that  was  done  we  are  not  told.  Tl^  qneitioa  ii^ 
Whether  upon  this  finding  (such  as  it  is)  the  plainfiHa  an  cs« 
titled  to  recover  ?  and  I  am  of  opini<m  that  th^  are  noC  Whca 
this  case  was  before  the  Court,  in  HiL  1791,  the  Coort  sent  it  to 
a  new  trial,  for  the  purpose  of  inquiring  whether  there  woe 
any  fraud  between  Reid  and  his  creditor.  That  inquiry  I  ooa- 
oeive  to  be  the  true  and  only  material  <me  in  the  caae.  Upon 
this  special  verdict  the  jury  have  found  ho  firaud ;  and,  there- 
fore, we  are  bound  to  say  there  was  hone.  If  the  inqoiiy  £- 
rected  by  the  Court  in  HiL  1791,  were  at  all  material^  the  cir- 
cumstance of  no  fraud  having  been  found  by  the  jury,  would 
alone  be  sufficient  to  decide  this  case  for  the  defendants.  Bot 
I  will  suppose  all  that  to  be  immaterial ;  and  stating  only  that 
DO  firaud  b  found  in  this  case  between  Wilson  and  Reid^ 

I  will  consider,  Ist,  The  authorities  and  arguments  whid 
have  been  \irged  on  the  part  of  the  plaintifis;  and,  2dly,  The 
Authorities  and  reasons  which  occur  to  me  on  the  part  of  the 
defendants. 

For  the  plaintiffs  several  cases  were  quoted  from  the  Coort 
of  Chancery;  to  which  my  answer  is,  That  none  of  them  are 
of  the  least  avail  in  a  Court  of  law;  because  the  two  Courts  act 
on  difierent  principles;  and  that  which  is  the  groundwoiic  and 
foundation  of  the  decision  in  Courts  of  equity,  is  directly  rqiug- 
nant  to  every  rule  and  determination  of  the  Courts  of  law.  Where 
a  rule  of  property  is  settled  in  a  Court  of  equity,  and  diere  are 
no  decisions  against  it  at  law,  I  am  as  ready  as  any  man  to  follow 
the  line  of  equi^;  for  I  think  it  absurd  and  injurious  to  the 
community  that  different  rules  should  prevail  in  different  Courts 
on  the  same  subject.  But  before  we  adopt  the  doctrines  of 
Courts  of  equity,  we  must  see  that  we  do  not  act  in  violation  of 
settled  rules  of  law,  and  that  we  have  the  power  of  following 
up  the  relief  given  by  a  Court  of  equity  to  that  extent,  whidi 
makes  their  proceedings  just  and  reasonable.  The  Court  of 
Chancery  consider  the  fimd  as  debtor;  and  therefore  they  pun- 
sue  that;  collect  it  all  into  their  own  hands,  under  the  notion 
of  taking  an  account;  call  all  persons  before  them  who  have 
any  demand  on  that  fund;  and  distribute  it  amongst  all,  ac- 
cording 
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cording  to  their  priorities  at  law  (if  they  have  any);  or  if  not*       1792. 

equally.     But  that  Court  has  never  said  that,  if  the  effects  of  a  ■"- 

testator  get  hon&Jide  and  for  a  good  consideration  into  the  hands       aiaamti 

of  a  third  person,  they  will  take  them  from  him.    The  case  of 

EUioi  V.  Merfyman  (a)  proves  directly  the  contrary.  This  Court 

cannot  call  all  the  creditors  together;  they  cannot  compel  an 

account  of  all  the  effects,  or  administer  the  same  relief  which. 

equity  does;  therefore  we  must  not  be  governed  by  the  rules  of 

equi^  on  this  subject.    At  law  there  is  no  such  thing  as  a  Jimd 

in  the  hands  of  an  executor  being  the  debtor;  but  the  person  of 

ike  executor^  in  respect  of  the  assets  which  he  has  in  his  handSf  is 

the  debtor*  If  he  admit  (or,  which  is  the  same  thing,  do  not  deny) 

assets,  the  judgment  and  execution  are  to  levy  the  debt  out  of 

the  assets  in  his  hands,  because  he  is  sued  as  executor  and  is 

liable  in  respect  of  them.   But  he  is  not  permitted  to  say,  *<  You 

«  have  recovered  against  the  assets,  and  therefore  you  must  find 

<*  them,  or  go  unpaid."     On  the  contrary,  if  he  do  not  produce 

them,  or  they  cannot  be  found,  he  (the  executor)  immediately 

becomes  personally  liable  in  an  action  of  debt,  suggesting  a  de^ 

vastaoit:  and  it  is  no  answer  for  him  to  say,  ^^  Then,  here  are 

**  the  testator's  goods;  take  them  and  let  me  go."    Rock  v. 

Leighton  (£).     The    authorities    at    law   quoted   at    the    bar 

in  behalf  of  the   plaintiffs  are  very  scanty  indeed ;   but  such 

as  are  at  all  applicable   to  the  case  ought  to  be  considered. 

Those  are   I  Com.  Dig.  259.;    and  Phwd.  525.;    and   they 

were  cited  to  prove  that  the  goods   of  a   testator  shall  not 

be  taken  in  execution  for  the  debt  of  the  executor.    If  this 

be  true  to  the  extent  which  the  words  import,  it  decides  the 

question.     But  the  contrary  has  been  adjudged,  as  I  will  shew 

presently.  Comyns  quotes  no  authority  for  this  position:  but,  on 

the  contrary,  there  are  several  passages  in  the  same  page  which 

say  that  the  property  vests  in  the  executor,  and  that  even  before 

actual  possession.     I  think  it  very  probable  that  Lord  C.  B* 

Qm^fns  had  in  his  mind  a  reference  to  the  case  in  PUmdeny  when 

fae  wrote  that;   but  PUmd.  warrants  no  such  thing.    He  saysy 

in  the  page  cited,  if  the  executor  die^  the  testator's  goods  shall 

not  be  taken  for  the  executor's  debt.    And  afterwards  it  is  said^ 

goods  which  were  the  first  testator's  shall  not  be  put  in  execution 

"fiir  the  debt  of  the  last  testator;  for  the  last  executors  have  them 

ms  the  immediate  executors  of  the  first  testator.     But  that  is  not 

(«}  %  £f.  Cat.  Ah,  45a  <.  6.    lb.  6S6.  €.  i%.\  and  %  Atk.  41. 
{I)  Vide  tntr,  3  roL  69a 

this 
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1795I.       this  case;  nor  at  all  like  it.    Upon  the  second  argmnent  h  vas 

thought  to  be  material  to  ascertain  in  whom  the  property  wis; 

and  it  was  contended,  that  these  goods  never  were  the  propcrtj 

Nbwmav.     ^  ^^^  person  bnt  of  the  testator  in  the  hands  of  hit  ezecolon 

to  be  administered.    But  ComynSj  on  whom  they  rdy,  deddei 

this  point  against  them:  for  he  says  they  are  itie proper^  of  the 

executors;  and  to  say  that  a  man  has  a  property  in  goods  aiker 

he  is  dead,  or  that  because  they  were  once  the  property  of  a 

man  who  is  dead,  they  are  now  the  property  of  no  one^— m 

propositions  which  cannot  possibly  be  maintained^   On  the  oon* 

trary,  it  is  settled  by  many  of  the  cases  quoted  at  the  bar  that 

the  property  is  vested  in  the  executrix,  and  that  she  mr  her  hm^ 

band  may  grant,  alien,  give,  or  release  them.    If  an  exccator 

grant  all  his  goods  and  chattels,  not  only  his  owu»  but  also  whit 

he  has  as  executor,  shall  pass.      2  RolL  Mr.  6S.pLS.  1  Lemu 

263.  and  Shep.  Touch.  9^.    So  if  he  have  some  cause  of  actm 

for  himself,  and  some  for  his  testator,  and  he  release  all  actioin 

indefinitely,  this  release  doth  discharge  both  sorts  of  actioiiiL 

Shep.  Touch.  SS9*    If  any  tenderness  had  prevailed,  or  alaiili 

been  taken,  about  making  the  executor  guilty  of  a  denmiMmt, 

all  these  cases  should  have  been  determined  the  other  wqr. 

But  the  law  goes  on  more  general,  and  on  broader  prindfda. 

It  says  the  property  is  the  executor^s;  and  whatever  is  his  pio* 

perty  may  be  taken  for  his  debt.    If  he  owe  one  debt  on  his 

own  account,  and  another  on  account  of  the  testator  (provUkd 

he  ever  had  assets  suflScient)  he  is  liable  for  both:    if  hecaa 

pay  one  only,  he  must  go  to  gaol  for  the  other;  and  it  is  indtt 

ferent  to  him  for  which  debt  he  does  go  to  gaoL    If  ever  he  had 

assets  sufiBicient,  it  is  perfectly  immaterial  whether  he  has  them 

now,  or  what  is  become  of  them.    And  as  to  the  creditor  of  the 

testator,  when  the  property  gets  into  other  hands,  he  must  use 

due  diligence,  or  abide  by  the  loss.     If  the  executor  be  not  in* 

solvent,  he  will  still  recover  his  debt;  and  if  he  be  insolvent 

still  the  creditor  may  have  the  highest  execution  which  the  law 

knows,  and  that  is  against  the  body.    Whether  the  husband  of 

the  executrix  in  this  case  be  insolvent  or  not,  no  where  ^>pears; 

and  if  he  be  not,  the  plaintifis  are  disputing  de  lana  caprimu 

The  case  most  analogous  to  that  of  executors,  is  the  case  of 

Baron  and  Femcy  where  the  wife  has  a  term  of  years  vested  in 

her  before  marriage.    By  the  marriage  the  hnid)and  acquires  • 

right  to  dispose  of  that  term;  but  unless  he  do  some  act  to  dia- 

^se  of  it,  upon  his  death  it  will  survive  to  the  wife.    If  he 

duqpoae 
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of  it  partially  only,  the  remainder  will  belong  to  her.        1792. 
Bat  yet  such  a  term  may  be  taken  in  execution  for  the  husband's   — — 

,  Farr 

debt;  and  it  does  not  depend  on  his  assent  or  dissent  whether  it       agaima 
may  be  taken  or  not.     But  nolens  volens  the  creditor  of  the  hus-     ^*^"^*^*- 
band  has  a  right  to  be  satisfied  out  of  it     There  an  execution 
is  equivalent  to  a  grant  or  conveyance  by  the  husband;  and 
pari  ratioMj  I  think  the  execution  in  this  case  is  equivalent  to 
m  sale;  which  (on  all  hands  it  is  admitted)  would    be    good. 
The  plainti£P  should  have  followed  the  advice  of  Dodderidge,  J. 
in  Touch,  {a)  who  says,  **  It  is  policy  for  a  creditor  who  hath 
^^  cause  to  sue  an  executor  to  be  doing  betimes,  and  to  get  judg- 
^  ment  and  execution  as  soon  as  he  may;  for  it  fidleth  out  in 
**  this  case  that  he  who  doth  first  come  shall  be  first  served."    If 
goods  be  taken  out  of  the  hands  of  an  executor,  he  must  bring 
tAspass,  as  for  his  own  goods.    But  the  great  stress  of  the  argu- 
ment on  the.  part  of  the  plaintiffii  is,  that  notice  was  given  to  the 
•herifis  that  these  goods  were  the  property  ci  the  testator,  and 
that  the  plaintiffi  were  creditors  of  his,  and  intended  to  sue  out 
execution.    This  argument  stands  destitute  of  all  authority  what* 
ever.  But  I  will  not  pass  it  over,  without  considering  what  could 
€ir  could  not  be  the  e£Pect  of  notice  in  such  a  case.    The  defend- 
fliita  were  sheriff;  and  th^  had  seized  the  goods  in  question 
jfor  a  debt  of  Mmd^s;  those  goods  then  being  in  his  possession, 
and  he  then  using  them  as  his  own.    If  the  sheriff  acted  l^ally 
in  seizing  the  goods,  he  was  bound  to  proceed  in  the  execution; 
and  a  subsequent  notice  would  not  make  that  unlawful  which 
was  lawful  at  the  time.     If  the  seizure  were  unlawful,  the  sheriff 
was  liable  to  an  action,  without  any  notice;  and  if  it  were  not 
unlawful,  no  notice  could  make  it  so.    A  notice  in  such  a  case 
as  this  is  a  perfect  novelty,  unknown  to  the  common  law  with 
regard  to  any  effect  which  it  could  have.     But  it  must  not  be 
fiyrgotten  that  we  are  now  in  the  case  of  the  sheriff;  and  there- 
fore we  must  examine  what  he  could  do  to  protect  or  indemnify 
himself.    Suppose  the  contents  of  the  notice  were  all  falser — 
how  was  the  sheriff  to  try  whether  they  were  true  or  false? 
But  they  may  be  all  true,  and  yet  the  sheriff  not  be  protected 
in  abandoning  the  execution.     For  suppose  the  plaintifis'  debt 
were  of  ten  years'  standing,  and  a  plan  formed  between  the . 
plainUfis  and  the  executrix  that  she  should  enjoy  the  goods  for 
her  own  use^  and  that  the  plaintifis  would  not  molest  her,  unless 
goods  were  seized  by  some  other  person :   Or  suppose  the    . 

W  P»r  458. 
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17d8*       executrix  had  paid  debts  to  the  amount  of  all  the  efiectf»  or  only 
■  to  the  amount  of  these  goods;  in  such  case  the  property  would 

^gmimd       dearlyhavebecomeabsoluteljr  andentireljher  own;  tar  Flami, 
NxwMAif.     235,  says,  **  If  an  executor  pay  the  testator's  debts  with  his  own 
«  money,  he  may  retain  to  the  value  out  of  the  testator^s  goodi, 
<<  as  his  own  proper  goods.**  How  is  the  sheriff  to  try  any  one  of 
these  questions?  It  should  be  enough  for  him  that  the  goods  are 
in  the  possession  of  the  debtor,  and  used  by  him  as  his  own. 
When  the  plaintiff's  execution  came  to  the  sheriffs'  handsy  thqf 
could  not  take  these  goods  under  it.    The  writ  commanded  the 
sheriff  to  levy  the  debt  ^  the  goods  and  chattels  of  the  testaiot 
in  the  hands  ofReid  and  his  wife  to  be  administered.  These  goods, 
were  not  then  in  their  bands,  but  they  were  in  the  hands  of  the 
sherifl^  and  in  custodia  legis.    And  in  Holt^  643.  and  1  Shamm 
174.  it  was  resolved  by  Holty  Ch.  J.  that  goods  being  onoe 
seized  and  in  custody  of  the  law,  they  could  not  be  seized  again 
by  the  same  or  any  other  sherifis.    The  same  point  is  said  to 
have  been  resolved  by  him  in  Court  the  day  before^  in  his  aign* 
ment  between  Etkins  and  Western^  and  not  denied  by  any  of  the 
judges.    So   the   sheriff  cannot  take  goods  which  have  been 
distrained.  TMy  and  Another^  v.  Peachey^  HiL  23  Geo.  3.    In 
my  opinion,  it  is  hi^y  inconvenient  to  the  public  that  goods 
should  ever  be  so  fettered  or  limited  as  not  to  be  liaUe  to  the 
debts  of  those  who  have  the  enjoyment,  and  are  suffered  to 
appear  as  the  real  owners  of  them.     Some  cases  have  gone  a 
great  way  on  that  subject;  and,  as  iar  as  they  have  gone,  per- 
haps we  may  be  bound  by  them.    For  the  same  reason  I  think 
we  ought  to  be  bound  by  other  cases,  which  I  shall  mention 
presently;  more  especially  as  they  seem  to  be  founded  on  good 
and  plain  principles  of  law  and  conveni^ice  too.    I  see  no  in* 
convenience  in  saying  that  any  man  who  will  trust  goods  to 
another  on  his  personal  credit,  to  use  as  his  own,  shall  have  no 
remedy  in  case  the  goods  are  seized  but  against  the  person  to 
whom  he  has  so  given  credit,  and  whom  by  those  means  he 
may  have  enabled  to  draw  in  unwary  tradesmen.    A  contrary 
doctrine  would  introduce  great  uncertainty  and  inconvenienoe. 
It  would  embarrass  honest  creditors,  and  no  man  would  be  safe 
in  levying  his  debt  under  an  execution,  provided  his  dd>tor 
were  clothed  with  the  character  of  an  executor  to  another; 
for  if  he  should  take  one  article  out  of  an  hundred,  which  wai 
once  the  property  of  the  testator,  he  must  submit  to  be  rained 
by  an  action;  and   that  b  to  be  done  without  the  possible 

means 
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means  of  his  knowing  whether  there   were  any,   and  what»       1793. 
debts   of  the   testator   unpaid;    or  whether  the  goods  seized    ^— — — 
were  originally  the  propc^rty  of  the  testator  or  executor;   for       agamtt 
he,    having  no  demand  on  the  testator's  effects,    cannot  even 
in  equity  call  ibr  an  account  of  the  testator's  debts  and  effects. 
Nay,  even  if  he  could  do  so,  his  situation  would  not  be  bet- 
tered ;  for  that  would  only  be  giving  seasonable  notice  to  his 
debtor  to  dispose  of  his  property,  and  put  himself  beyond  his 
creditor's  reach.     But  independently  of  all  arguments  ab  in* 
convenienti,  I  think  this  point  has  already  been  decided ;  and  that 
we  are  bound  by  the  decisions  of  Hoyle  v.  Lundtm,  %  Keb.  889. 
and  fVkalc  v.  BootA,  M.  25  Geo.  8.     In  Hoyle  v.  Lundon  the 
motion  was  to  stay  the  execution  of  goods  in  the  sheriff's  hands, 
being  the  wife's,  as  executrix  to  her  former  husband,  and  taken 
for  the  present  husband's  debt;  which  was  denied,  because,  by 
payment  of  the  debts  of  the  former  husband,  these  goods  may 
be  the  wife's  own  ;  and  this  Court  will  not  try  this  on  affidavit. 
And  by  the  Chief  Justice  ^^  in  NorderCs  case,  last  term,  it  was 
*'  held  that  execution  against  the  goods  of  the  executor  for  debt 
^^  in  Jure  proprio  is  a  devastavit  nolens  voiensJ*    It  is  stated  as  clear 
law,  and  will  not  now  be  denipd,  that  by  payment  of  the  hus- 
band's debts  the  goods  become  the  property  of  the  executrix. 
This  is  not  at  all  qualiBed  by.  the  manner  in  which  the  motion 
came  before  the  Court.    But  the  most  decisive  part  is  what  is 
stated  by  the  Chief  Justice  to  have  been  done  in  Norien*^  case. 
It  is  impossible  to  suppose  that  the  Chief  Justice  did  not  know 
what  he  himself  had  done  in  the  last  term ;  and  the  book  is  ex* 
press  that  an  execution  against  the  goods  of  an  executor  for  his 
own  debt,  is  a  devastaxnt  nolens  volens*    If  it  be  so  nolens  volens, 
there  is  an  end  of  all  question  about  the  acquiescence  or  assent 
of  the  executor,  for  he  has  not  the  power  of  assenting  or  dis- 
senting; and  let  him  dissent  as  much  as  he  will,  yet  the  execu- 
tion is  good.    This  is  necessarily  implied  in  the  term  nolens  vt>- 
lens.    What  was  said  by  Lord  Mansfield  in  the  case  of  Whale 
■▼•  Booth,  which  has  been  much  relied  on  by  the  counsel  for  the 
plaintifis  about  acquiescence  and  consent,  was  not  necessary  in 
the  case;  for  nothing  was  said  in  the  case  about  assent  or  dis- 
tent; the  executor  was  no  party  in  the  cause;  and  it  was  per- 
iectly  immaterial  there  whether  the  executor  could  or  could  not 
have  avoided  the  execution.      His  Lordship  said  the  general 
•rule  of  law  and  equity  was  clearly  settled,  that  an  executor  may 
dispose  of  the  assets  of  the  testator,  and  the  creditor  cannot  fot- 
Vol..  IV.  T  t  Itm 
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il!M.      Itwthem.    If  the  hm  weoe  otbenrae,  ndrndf  oodd  deal  wkft 
an  eKecutor  withonMaking  an  aoootmt  of  liie  ^liole  estate.    It 
is  likewise  clear  tkat  vhen  be  aliens,  Ae  gmrciaur  wuui  bmm 
they  are  assets:  jaod  yet  that  is  no  Dbjectkoi.    He  may  alien  Sir 
a  debt  of  liis  ova.    Then  Us  Lordship  excepted  the  casesf 
fraad  or  contrivance  io  enable  an  executor  to  commit  a  drante- 
viU    Thb  case  (says  bt)  oovies  within  ike  prmdfle^  thst  i% 
the  pvinciple  before  mentioned :  and  a  sde  tmder  an  execntion 
js  eqnivalest  U>  a  sale  by  the  executor  himselt     If  (sqfi  liii 
Lordship)  an  executor  has  pud  att  the  dcfttfiSy  the  eflEbots  ase  hit 
awn ;  and  a  strangfer  or  dund  person  cannot  tell  whether  he  hat 
or  not*     From  henoe  it  jiecessarily  follows,  dial  in  the  case  ef  a 
stranger  k  is  inunaterisA  whether  they  he  paid  or  not.     Then 
follow  lihe  wocds  which  have  been  so  mndi  commcntad  sg^oui 
namely,  ^  Wilien  the  ^oods  were  taken,  (be  ^xecotor  mi|^  hsM 
^  disputed  it,  and  said  they  were  the  floods  of  the  testator:  hat 
*<  he  did  not.    He  consents  io  it«"     But  his  I^xdahip  oondadei: 
<<  it  canmoi  ie  distmguished  Jirem  an  aliemaUom  hjf  ike  esea^imT 
IJiave  abeady  stated  diat  whsi  am  said  in  that  CMe  about  osi^ 
sent  was  not  siecessaiy  in  4dbe  cause ;  and  I  cannot  conoeiae  how 
the  >exeouter,  cf  all  people  in  the.wonld^  should  be  permittad  to 
dilute  'the  execution.    He  is  indebted  to  two  peraons :  lie  keeps 
and  uses  idief[oods,  and  pays  ndther.    if  either  of  them  mm 
the.goods,  I  should  think  he  could  not  otject  to  it;  and  indsed 
die  case  of  Hmfle  v.  Ltmdon  fully  proves  that  proposition.    It 
law,  he  who  £rat  4M>Bies  must  be  ^x%t  served ;  and  if  the  gaodi 
cf  a  testator  >be  taken  for  the  proper  debt  of  the  exeeutOTy  dis 
executor  will  heoome  personally  liable  to  the  creditor  of  the 
testator.    And  as  to  the  creditor  who  seises  die  good%  tkea^ 
he  hnam  ihey  nxiere  fart  tf  the  assetSy  yet  according  to  what  Lead 
Mansfield  said  in  Whale  v.  Booths  it  is  no  olgection ;  for  then 
can  be  no  difiei^enoe  hetween  a  purchaser  and  a  creditor  nnder 
an  execution,     if  it  be  no  objection  against  the  cveditory  4 
/briiorif  it  cannot  be  against  the  sheriC    But  (^  ai^gument^s 
aake)  I  will  suppose  iSiat  the  executor  saigbt  haae  idispuCadihl 
«Keoution,  yet  that  wifil  not  avail  the  plaioti£&  in  thbiCanBtt 
for  diey  are  not  eKeeotors;  the  executor  has  not  ^spalad  the 
aaecution,  «r  tahen  any  part  in  :the  business ;  and  if  his  osnr 
sent  were  neoessary,  I  s^r  his  ntt  ob}ccdng  is  asaentii^    la 
diis  cape^  as  in  iViak  r.  BooO^  the  phuntifi  sm  osedatonoflha 
testator,  and  the  defendants  arp  AstiW;  and  theiwfoBe  thataav 
isadisoct  audioiity  in  pomt  ibr idie presepL    The  oidydiAr- 
«Ge  between  them  is,  that  inthe  present  case  there  wasjiadce; 

but 
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bint  that  ctnnot  alter  the  law,  except  in  cases  where  the  law       1792» 
itself  requires  notice :  and  besides,  the  notice  was  not  by  the  exe*        I 
cotor  but  by  tlie  attorney  for  the  ploiptiffs,  the  creditors*    Againt       ^n^^st 
even  supposing  that  there  may  be  cases,  the  existence  of  which 
I  deny,  in  which  a  creditor  of  an  executor  cannot  seize  the 
goods  ^f  the  testator,  yet  there  is  still  another  case  upon  the 
autliority  of  which  the  pleintiffii  oug^t  not  to  have  judgment  on 
die  facts  fomul  by  this  special  verdict     For  in  Aylegbury  against 
Harvey^  S  Lev.  204.  a  replevin  was  brought  for  a  stiver  cup,  and 
the  defendant  justified  by  a  condemnation  before  the  justices 
of  peace  upon  the  statute  of  excise  for  the  non-entry  of  strong 
waters,  and  a  warrant  made  to  levy  a  fine  of  20Si  set  on  the 
plaintiff  for  it.     The  plaintiff  replied,   that  J.  &  made  him 
executor  in   1666,  and  he  had  this  cup,  a9$d  yet  has  it  as  ere^ 
eutor*    Several  objections  were  made  at  the  bar;  but  the  point 
that  the  testator's  goods  could  not  be  seized  for  the  debt  of  the 
exeeutor,  was  not  thought  even  to  be  arguable.    But  at  the  end 
of  the  c«se  it  is  said  the  Court  did  not  regard  the  plea  that  be 
had  it  as  executor  so  long  ago,  but  they  would  intend  the  pro* 
perty  altered,  notwithstanding  the  adhuc  habet;  ton  it  would  be 
very  perilous  to  all  officers  if  such  pleading  were  allowed*    The 
question.  Whether  t&e  goods  of  a  testator  may  in  all  cases  be 
sdzed  for  the  debt  of  the  executori  was  not  agitated  thens;  but 
if  it  had  been,  the  argummit  of  its  being  very  perilous  to  all 
officers,  would  have  applied  as  powerfully  as  it  did  to  the  parti- 
csilar  case.    Tbepoiot  adjudged  was,  that  in  the  ca«e  then  before 
tiM  Court  (however  tiie  law  in  gtneral  might  stand)  the  goods  of 
Am  testator  might  be  taken  for  the  debt  of  the  exeeutort  and 
if  time  be  material  in  the   decision   of  this  questioOf   and  if 
be  clear  that  in  some  cases  diey  may  be  so  taken,  then  it  was 
incumbent  on  the  plaintifis  before  they  could  do  away  the  for- 
mer exeeutioM,  and  charge  the  sherift  to  shew  tfiai  they  eamt 
wichin  due  time;  but  that  they  have  not  donas.    The  case  in 
Lto.  is  a  direct  authority  against  the  general  positioo  inComijfmi 
and  there  is  no  case  whatever  which  aays  that  a  creditiMV  under 
ngr  cirenmstances,  may  maintain  such  an  action  as  the  present 
This  docs  not  appear  upon  the  reeord  to  be  a  case  in  which  the 
exeentrix  herself  could  object  tp  the  6nt  esecutiony  if  she  Iml 
betn  willing  and  able  so  to  do.    But  even  if  she  coold»^  still  it 
nmains  (o  be  proved  that  a  eradltor  may  make  thit  ofcijeetim  S 
fat  which  no  authcnrity  has  been  quoted.    It  also  seems  to  me 
that  before  judgment  can  be  given  for  the  plaintiAf  the  Ckwrt 
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1 792.       mast  be  prepared  to  say,  that  though  the  executrix  may  haTe  paiil 
more  in  discharge  of  the  testator's  debts  than  ever  came  to  her 

«^^«!#  hands,  and  though  sufficient  assets  may  remain  to  satisfy  die 
NiwMAii.  piaintifPs  debt,  yet  that  the  creditor  of  the  husband  could  not 
seize  any  goods  which  ever  had  been  the  testator^s;  for  it  is  not 
found  by  this  record  what  were  the  value  of  the  assets,  or  the 
amount  of  the  debts,  or  what  the  executrix  has  paid,  or  whe- 
ther there  are  or  are  not  assets  remaining  sufficient  to  satisfy  this 
debt  The  jury  have  said  that  the  sheri£P  seized  goods  in  the 
house  wherein  the  executrix  of  her  husband  Uved,  and  in  which 
house  the  testator  lived  at  his  death,  and  which  gocxls  weie 
once  the  goods  of  the  testator,  and  were  then  in  the  hands  of  the 
executrix  and  Iter  husband :  but  they  have  omitted  the  commoii 
words,  that  the  goods  were  in  their  hands  to  be  adminUieni. 
Whether  the  goods  had  been  sold  at  an  auction,  and  the  ex* 
cutrix  bought  them  in,  and  applied  the  produce  in  payment  of 
debts,  or  in  what  right  she  had  them  at  the  time  <^  the 
tion,  the  Court  is  wholly  uninformed;  and  therefore  this 
infinitely  looser  than  the  case  in  S  Leo.  S04.  where  the  words 
^  that  the  defendant  yet  has  it  as  executor,"  were  holden  in* 
sufficient.  The  sheriff,  it  is  true,  has  returned,  that  there  areno 
assets  in  his  bailiwick  whereof  he  could  levy  the  damages;  .hot 
that  vrill  not  supply  the  defect  of  the  verdict ;  neither  will  the 
repetition  of  the  inference  and  conclusion  drawn  by  the  cloee  of 
the  declaration,  <<  That  by  means  of  the  premises  the  plaintifi 
<<  have  been  greatly  retarded  and  hindered  firom  obtaining  thdr 
<*  damages  and  lost  the  same,"  serve  the  purpose ;  for  that  is  m 
inference  without  a  feet  to  support  it.  In  every  light  in  whidi 
Z  have  been  able  to  put  this  case^  I  am  of  opinion  that  there 
ought  to  be  judgment  for  the  defendants. 

A8HHUR8T,  J. — I  do  not  mean  to  controvert  the  genend 
doctrine,  that  by  the  appointment  of  a  person  as  executor,  the 
legal  property  in  the  personal  estate  of  the  testator  does  on  his 
death^vest  in  such  person,  as  executor.  Nor  do  I  mean  to  am* 
trovert  diat  he  has,  as  necessarily  incident  to  the  nature  of  his 
office,  a  disposing  power  over  such  property;  for  it  being  a  part 
of  his  office  to  pay  debts,  &c  he  must  be  able  to  convert  the 
specific  property  into  money  by  the  sale  of  it.  If  it  were  other* 
wise^  no  man  would  deal  with  an  executor;  for  the  buyer 
cannot  be  supposed  to  have  a  knowledge  of  the  state  of  the  tee* 
tator's  pn^>erty  and  debU;  and  therefore  the  bare  act  of  sale  iaa 
iufficient  indemniQr  to  the  purchaser,  if  there  be  no  collusiosk 
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I  will  add,  that  I  do  not  disagree  with  the  doctrine  laid  down  in       1792. 
the<case  of  Whale  v.  Booth:  but  in  my  opinion  thai  case  does  not  ' 


Faek 

at  all  govern  the  present;  for  in  that  the  execution  (for  the  arMd 
proper  debt  of  the  executors)  was  completely  executed,  and  a  '^'^^'^'* 
bill  of  sale  made  before  the  coming  in  of  the  plaintiff's  execu- 
tion for  a  debt  of  the  testator's ;  and  though  it  is  stated  that  the 
creditor  knew  the  goods  seized  were  part  of  the  testator's  pro- 
perty, it  is  not  stated  that  he  knew  there  were  unsatisfied  debts, 
nor  did  any  creditor  intervene  till  the  execution  was  completely 
executed  (which  is  not  the  case  here).  If  the  creditors  will  lie 
by,  and  not  assert  their  rights,  it  is  reasonable  for  a  third  person 
to  suppose  that  all  the  debts  are  satisfied;  and  if  so,  the  executors 
have  the  property;  or  they  may  have  paid  the  debts  with  their 
own  money,  and  it  would  be  very  inconvenient  that  an  execution 
completely  executed  should  be  overhauled,  when  it  was  owing 
to  the  laches  and  neglect  of  the  party  that  the  prior  execution 
was  suffered  to  be  completed*  There  are  cases  where  even  the 
Crown  may  lose  its  priority  by  not  asserting  its  claim  in  due 
time ;  as  in  The  King  v.  Cotton  {a) ;  where  it  seems  taken  for 
granted  that  in  case  of  distress  and  sale^  a  Crown  process  tested 
after  tie  ^e  shall  not  overhaul  it,  though  for  a  prior  debt.  I 
shall  next  consider  what  the  nature  of  the  property  is  which 
an  executor  has  in  the  assets  of  the  testator ;  and  I  apprehend 
it  clearly  not  to  be  an  absolute^  but  a  qualified^  property;  he 
has  it  only  under  a  trust  to  apply  it  for  payment  of  the  testator's 
debts,  and  such  other  purposes  as  he  ought  to  fulfil  in  the  course 
of  his  office  as  executor.  This  appears '  plainly  from  the  form 
of  the  judgment  in  on  action  brought  by  a  creditor  of  the  testa- 
tor; for  it  is  ^^  to  be  levied  of  the  goods  of  the  testator  in  the 
*^  hands  of  the  executors  to  be  administered,  if  they  have  so 
«  much  in  their  hands ;  and  if  they  have  not,  then  the  costs  to 
<<  be  levied  of  the  proper  goods  of  the  executors."  This  shews 
plainly  tliat  the  law  makes  a  distinction  between  the  goods  he 
has  as  executor,  and  those  he  has  in  his  own  right;  but  it  may 
be  said  that,  as  the  executor  has  the  legal  property  in  these 
goods,  and  the  sheriff  has  an  execution  against  his  goods,  the 
aheriff  is  bound  to  take  them  if  he  can  find  no  other.  In  answer 
to  this,  I  say  that,  as  between  the  sheriff  and  the  party,  the  sh^ 
riff  will  certainly  not  be  a  trespasser  by  the  taking;  but,  as  be- 
tween the  sheriff  and  an  unsatisfied  creditor  of  the  testator,  he 
iifguilty  of  a  wrong  if  he  proceed  to  sell  after  notice  from  such 
creditor  that  the  goods  adzed  wore  the  proper^  of  the  testates^ 
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1799.       and  tbat  he  has  a  judgiMiit  against  the  exeattor  to  be  levied  of 
the  tcstAtor*s  goods;  and  he  would  be  jmtified^  as  agaiosltlM  cre- 
ditor of  the  execiitoFt  if  he  were  to  return  tmUa  hmkn  toft  them^ 
the  cxecntor  has  the  legal  property,  thej  are  not  his  aisi^iWiilu, 
but  merely  as  atrustee  for  oertain  purposes  till  all  debu  are  paid; 
but  the  case  in  8 IC^.  839.  has  been  cited  at  the  bar,  and  relied 
on.    In  the  iint  place,  this  book  does  not  stand  in  the  ^ofJMA 
t    degree  of  authority  in  general ;  and  I  do  not  think  the  intrinie 
merit  of  the  report  itsdf  of  this  case  will  add  ninch  to  itsaath»* 
rity.    That  case  has  been  already  mentioiied,  and  theieface  it 
is  not  necessary  to  state  it  again ;  bat  I  mvsS  observe  dwt  Nm^ 
detft  ease^  which  is  there  referred  to  as  <rf  the  preceding  IsfHb 
is  not  to  be  found :  bat  to  give  the  prinequd  case  wtae  cmSi 
than  it  seems  to  deserve,  let  us  consider  what  it  is.    The  Gout 
denied  the  motion,  <<  Because  by  payment  of  the  debts  of  the 
*<  former  husband,  these  goods  may  be  the  wife's  own;  and  dui 
««  Ckmrt  will  not  try  this  upon  affidavit"    The  Coart  then  le- 
fused  to  enter  into  this  in  a  sommnry  way ;  but  that  objeetHSi 
does  not  hold  in  the  present  case,  where  the  Court  are  proeeed 
ing  upon  a  special  verdict,  and  where  all  the  focts  lypear  be- 
fore them  oo  record.    There  too  the  Court  said,  ^  The  goods 
<<  may  be  the  esecutiMr's  own  by  pajrmeftt  of  die  debts  of  the 
<*  testator.''    But  there  b  nothing  before  us  upon  whlA  wo  cai 
ground  such  a  presumption.    In  the  first  |daee^  theexecntorhas 
not  pretended  npon  the  record  that  he  has  fiiUy  administesed; 
and  we  are  not  then  to  presume  it.    Nor  has  the  sheriiF  ginsn 
any  evidence  upon  this  trial  that  the  executXH'  has  paid  debts  to 
the  amount    And  I  have  always  taken  it  as  a  rule  that  nothing 
is  to  be  intended  upon  a  special  verdict.    Let  us  next  consider 
what  is  the  justice  of  the  case.    The  creditor  who  has  bron^t 
his  action,  and  recovered  judgment  against  the  husband  of  the 
execotrij:  in  his  own  right,  has  given  credit  to  the  party  him* 
self.    The  testator's  creditor  never  gave  any  credit  bat  to  the 
testator  and  liis  assets.     If  then  one  of  the  two  is  to  suflfar,  it 
mast  be  agreed  that  he  ought  to  sufier  who  has  given  credk  to 
the  executor.    Bat  it  has  been  said  this  will  be  a  devadtnU 
in  the  executor,  and  the  phuntiff  may  have  a  remedy  against 
him  on  the  dewuumt^  de  bom$propni$i  but  anfortunotdy  it ap* 
pears  on  the  record  that  the  executor  has  no  goods  and  chattels  of 
his  own;  therefore  the  plaintifi^  light  to  bring  sock  action  wiU 
be  but  a  poor  remedy.    They  never  trusted  to  tlie  exeoatov'j 
solvcnqr,  but  trusted  to  the  testator  and  his  asseta.    I  cannot 
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i^ee  tkat,  because  the  sheriff  has  adzed,  he  is  bound  to  aelL       1^79% 
Sn^ipose  Ire  had  seized  goods  asthe  goods  of  the  debtor^  vrhea   — — — 
h  flftetwards  appeared  before  sale  that  thej  w&ee  laaBifertly  the       itjwmif 
ipoda  of  another,  it  could  not  be  contended  that  he  wa»  boaad     ^^^^^^ 
tosell.   Or  suppose  thepartj  had  the  gpods  as  a  truitee  tbr  cer« 
taiit  pwposes,  which,  was  made  kMowft'  to  the  sheriff  before  sale^ 
if  thr  sheriff  persisted  in  sellingv  it  wohIcI  in  my  (pinion  be  a 
tantiam-  act  in  hist,    Theref<aie  I  am  of  opiiiiMi  that  judgment 
nust  be  given  for  the  plaintiifik 


XmA  KsNTON,  Ch.  J« — I  am-  verft  glad  that  thi^  qnestion  has  [iT  ^m«  J- 
brought  before  the  Court  on^  a  s|pectal  vevdict ;,  kecanae  if  '^ 
Ibtf  eomoAek  for  the  defeudante  have  amy  serioua  doubts  aibost  the 
hgfMtf  of  our  judgment,  thej  will  have  an  oppovtumt]^  of  qaas* 
tkming  it  bjr  bringing  a  writ  of  error.  A  more  momentous 
question  never  cane  before  the  Court;  inasmuek  as  il  WMf  re» 
i^)ect  the  propertj  of  evexy  mam  in  the  kingtlom;  foe  pcffaeseia 
geoeni  w4o  haive  property  to  dispose  of,,  are  usually  ciiciraispect 
caatigh  to  make  their  wiUs|.  and  to  make  a  selection  of  pctaoas 
tet  be  their  executors  in  wh<Mn  they  can  confide;  and  aa  it  k 
Mfossible  to*  scrutiaize  the  heart  of  maa,r  &r  t»  foresee  what 
cAiaHgi^  of  circumstances  may  befol  their  execntovs,  noprudencc) 
acoovdinf;  to  the  defiradanlfs  argumeni^  could  ktsure  any  hotiesi 
man  that  hia  debts  ahouU  be  patdy  even  ihcMi^  he  le&  aft  ample 
fund  for  that  pngposes^  About  the  justice  of  thie  case  net  maa 
lifting  can  doukt*  A.  died  indebted  to  a  considerable  amount^  . 
baving  assets,  aad  appoiating  executors  to  admiBistep  them;,  and 
part  of  these  assets  remained  in  the  handa  ofi  the  husband  ef 
the  executrix  dowB  to  the  time  when  an*  executioft  waa  issued 
for  the  proper  ddiH  of  the  executrix's  busbandL  When  that  wnt 
came  to  the  rfieriff,  if  no  claim  had  been  made  by  aagF  othei  pein- 
eo»;  if  there  had  beea  no*  evidence  to  induce  the  shetiff  ta  be^ 
lieve  that  the  gooda  seized  were  the  property  o£  the  tgstaior 
anadminiatered;  if  there  bad  been  no  competitioa>  betweea  the 
respective  creditors  who  had  the  saporior  daim,.  the  gisods  takea 
mast  have  been  considered  a»  the  property  oC  him  in  whose 
hands  they  were  found.  They  would  have  beea  tieated  aa  his 
awn  originally,  oe  as  havmg  become  aa  1^  payment  of  all 
the  debts  of  the  testator;  but  it  ia  ttovF  too*  late  to  sagp  that,,  ia 
every  caae  and  under  aU  ciacamstances,  die  pooseosian  of  goods 
ia  eanchisive  evideaee  of  pioperfc|r^  aad  wilt  warvasit  a  sheriff  in 
seizing  all  goods  in  the  hands  of  the  executor.  In  deciding  that, 
we  should  forget  a  series-  of  decklsd  cases  upon  tnarriage^ettle* 
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1792.       ments:  Cadogan  v.  Kennet{a)j  and  many  others.    They  esti« 
blish  this  point,  That  as  soon  as  it  becomes  necessary  to  justice 
to  inquire  to  whom  these  goods  belong}  the  sheriff  is  boimd  to 
make  that  inquiry;   but  it  was  said  in  the  argament,  that  it 
was  diflScult  for  the  sheriff  to  decide  in  this  case  to  whom  these 
goods  belonged :  it  was  not  less  diflBcult  in  all  those  cases  alluded 
to;   because  possession  is  primA  facte  evidence  of  ptofieily; 
but  the  sheriff  is  bound  to  execute  the  duties  of  his  oflioe;  and 
if  any  question  arise  about  the  property,  the  passage  cited  by 
my  Brother  Groie  from  DaUonj  shews  that  he  has  an  opportu- 
nity of  deciding  that  by  summoning  a  jury ;  and  that  wiH  at 
all  events  justify  him.    That  in  general  there  is  a  disdnctioii  be* 
tween  those  goods  which  an  executor  has  in  his  own  right,  and 
those  which  he  has  as  executor,  the  very  form  of  proceeJiiigi 
abundantly  evinces ;  for  in  an  action  against  an  executor  dK 
judgment  is,  that  the  debt  shall  be  levied  de  bams  tesiaioris^  if 
there  be  su£Bcient  goods  of  the  testator  in  the  hands  of  the  cxe* 
cutor  to  be  administered,  and  the  damages  and  costs  in  certain 
events  to  be  levied  de  bonis  propriis*    In  executing  such  a  writ 
the  sheriff  must  abide  by  the  terms  of  the  writ,  and  make  a  distin^ 
tion  between  the  two  sorts  of  goods;  and  i^  in  the  execntioii  of 
such  a  writ  he  cannot  find  goods  sufficient  to  answer  the  d^  of 
the  testator's  creditor,  he  cannot  have  recourse  to  the  other  fund; 
but  the  creditor  must  institute  a  new  action,  alleging  a  deoastavit^ 
before  he  can  resort  to  that  other  fund,  and  have  executioii 
against  the  executor's  goods.     This  shews  the  distinction  be- 
tween the  two  funds  beyond  all  doubt,  and  is  of  greater  autho- 
rity than  even  adjudged  cases,  because  the  writs  and  records 
form  the  law  of  the  land.     I  will  not  go  through  all  the  cases 
upon  the  subject,  because  my  Brother  Grose  has  already  stated 
them:  but  they  all  prove,  that  wherever  it  is  necessary  to  inquire 
whether  goods  in  the  hands  of  the  executor  belong  to  them  or 
to  the  testator,  the  sheriff  is  bound  to  institute  the  inquiry.     In 
[6  T.  R.  88.]     S  Burr.  1 S69,  Lord  Mansfield  expressly  said,  <<  If  an  executor  be- 

<<  come  a  bankrupt,  the  commissioners  cannot  seize  the  specific 
<*  effects  of  his  testator;  not  even  in  money,  which  specifically 
<*  can  be  distinguished  and  ascertained  to  belong  to  such  testator, 
«<  and  not  to  the  bankrupt  himself."  This  indeed  did  not  want 
the  authority  of  Lord  Mansfield,  for  it  stands  upon  the  first  prin- 
ciple of  law  and  justice^^  suum  cuique  tribuere.  One  of  the 
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cited  was  from  1  Bol.  Alt.  {a\  where  it  is  said,  *'  If  the  husband       1792. 

•*  of  an  executrix  sue  witli  her  for  a  debt  due  to  her  as  execu-    

^^  trix  to  c7.  &  and  the  wife  die  after  judgment  and  before  execu-  agaUut 
<<  tion,  the  husband  cannot  have  execution  on  the  judgment;  for 
<<  though  he  was  privy  to  the  judgment,  yet  he  shall  not  recover 
'^  the  debt,  because  that  would  belong  to  the  succeeding  execu- 
<<  tor  or  administrator  of  J.  5."  Now  if  all  the  property 
which  an  executor  had,  whether  belonging  to  the  testator  or  to 
himself,  were  to  be  mixed  in  one  undistinguished  mass,  such 
cases  never  could  have  arisen.  In  that  case^  if  the  husband  and 
wife  had  sued  for  a  debt  due  to  the  wife  in  her  own  right,  the 
husband  might  have  had  execution.  As  to  the  case  cited  from 
S  Kehlcy  my  Brother  Ashhurst  has  already  observed,  that  that 
reporter  is  not  always  accurate;  and  if  any  instance  were 
wanting  to  warrant  the  observation,  the  case  referred  to  would 
prove  it;  because  he  there  referred  to  another  case  of  his  own 
reporting,  as  of  the  preceding  term,  which  is  not  there  to  be 
found*  And  indeed  I  cannot  reconcile  to  my  mind  the  prin- 
ciple said  to  have  been  established  in  Norden^s  case,  That  an 
executor  shall  be  compelled  to  commit  a  deva^avU  nolens  oo- 
lens.  But  the  principal  case  might,  I  think,  have  been  cited  by 
the  plaintii&  here;  there,  the  Court  **  refused  on  motion  to  stay 
^  execution  of  goods  in  the  sheriff's  hand,  being  the  wife's,  as 
<<  executrix  to  her  former  husband,  and  taken  fox  the  present 
<<  husband's  debt,  because  by  payment  of  the  debts  of  the  Jbrmet' 
**  husband^  the  goods  might  be  the  wif^s  own ;  and  the  Court 
<*  would  not  try  this  on  affidavit."  There  the  material  question 
was.  Whether  or  not  the  wife  had  paid  debts  to  the  amount  oi 
those  goods  ?  Because,  if  she  had,  they  would  have  belonged 
to  her :  but  that  the  Court  refused  to  try  on  a  summary  appli- 
cation. But  it  is  not  said  in  that  case  that  a  creditor  of  the 
testator  came  in  before  the  execution  was  executed:  but  the 
goods  being  found  in  the  possession  of  the  husband  of  the 
executrix,  and  no  competitor  appearing  to  make  any  cross  de- 
mand, they  were  (for  any  thing  that  appeared  to  Uie  contrary) 
his  own,  and  were  therefore  taken  in  execution  for  his  debt* 
But  that  case  does  not  prove  that,  if  there  had  been  any  com- 
petition between  the  creditor  of  the  executor  and  of  the  testa- 
tor, and  if  the  fair  state  of  the  case  had  been  disclosed  to  the 
fiheriff,  he  must  have  taken  the  goods  as  belonging  to  the  for- 
mer. As  little  to  the  defendants'  purpose  also  is  the  case  of 
Whale  V.  Booth.  Lord  Mansfield^  in  deciding  that  cas^  attended 

(«}  S89«  tit.  **  Eiecution^*'  there  bei^g  two  pages  of  the  tame  number. 
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179f.  to  die  jufldce  of  H;  and  seemed  rejoiced  tc  fiad  liial  the  b« 
■■  and  the  justice  of  the  caie  were  not  at  yariancc.     Hb  Lordih^ 

Jr^  bq^  with  Ajring,  ^  Hue  the  general  rule  of  law  and  eqni^ 
irtwATAff.  |»  ^^j  deariy  settled ;  Aat  an  executor  m^jr  aUar  tke  asigfi  of 
<•  the  testator  for  a  debt  of  his  own ;  arid  that  a  creifitor  cannot 
^  fellow  them ;  and  that  it  is  no  oljcction  to  the  raKditjr  of  the 
(•  sale  diat  the  purchaser  knew  that  thef  were  assets.*  It  is 
absolutely  necessary  drat  he  should  have  that  power,  in  order 
to  convert  the  goods  into  money  tar  the  pigment  of  debtsL 
Hb  Lordship  stated  one  exception,  <*  where  there  was  a  coatriv- 
^  ance  between  the  executor  and  his  crecJitor,  to  enaMe  the 
^  farmer  to  commit  a  dtoastauU^'  Here  indeed  was  no  oontrii^ 
ance  between  those  persons:  but  the  effect  was  the  same;  ftr 
the  attempt  on  the  part  of  Ae  creditor  was  to  compel  the  ese^ 
cutor  to  commit  a  devastavk^  whicfr  is  an  exception  to  the  ge- 
neral rule.  Lord  Jaktm/idd  then  proceeded  to  say,  that  ^  when 
^  the  executor  had  paid  oB  the  demands  upon  the  testator,  Ae 
^  assets  belonged  to  him,^  Bat  that  cannot  apply  to  this  ease; 
where^  so  firr  from  the  testator^s  debts  bemg  aH  paidi  k  appesn 
dmt  befere  the  execution  against  the  exeeutsr  waa  execata^ 
this  competition  between  the  respectivie  creditors  arose ;  whick 
shews  that  the  testator's  effects  were  not  become  Ae  proper^ 
of  the  executor,  because  the  debts  were  not  paid.  His  Lord- 
ship then  said,  '*  When  the  effects  were  seiaed,  the  execntor 
^  might  have  disputed  their  being  appKed  (o  satisfy  his  own 
^  debt.*'  It  is  true  that  the  executor  may  diqpute  it ;  and  when 
the  objection  b  made^  it  contronls  the  primd  facie  evidence^ 
that  the  goods  in  the  hands  of  the  executor  are  his  own.  His 
Lordrfrip  also  added,  that  *'  the  sate  under  the  execution  in 
^  that  case  could  not  be  distingosi^ed  from  mi  alienation  by  an 
^  executor.''  In  genend  it  cannot :  bat  it  may  be  distinguished 
when  the  seizure  is  made  to  answer  the  purposes  of  injustice. 
I  agree,  dierefore^  with  Ae  reasonii^  of  that  case  throc^b- 
oat;  and  think  that  that  case  and  the  one  in  KMe  aibrd  a 
strof^  argument  in  firvour  of  the  phiintifi  here.  I  am  not 
prepared  to  exdude  fitan  our  considaiation  the  dedsicms  ia 
Cbmrts  of  equity.  Bqmf&s  sefmtur  kgem.  Where  the  law 
is  ineflbetual,  equity  steps  in  to  give  redress^  Allowing  hoacsei 
the  rules  of  faiw.  And  in  Cnoper  v.  Lord  Centper  (d%  flfar 
Jsnqfk  JehfUj  in  [cmmmitii^  on  the  juriscBction  of  the  Lord 
Chnnattur,  sai^  that  the  diserecion  which  was  to  be  excrcked 
»  dM  Conrc  was  ta  be  gorenisd  bjr  the  ndies  of  bw  and  eqmtf ; 

(«}  1 1*  Mr.  1SS* 

that 
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that  ki  lome  cases  it  followed  and  aMsted  the  law^  by  adTarn*       1793, 

cifig  tile  remedy;  and  that  though  m  others  it  relieved  against    "* — ^ 

the  abuse,  or  allayed  Che  rigours  of  H^  it  in  do  case  contradicted       agtini 
or  overturned  the  grounds  or  principles  cf  hur.    With  regard 
to  the  case  cited  from  9  Lev.  204.,  where  tlie  silver  cup  was 
taken  in  the  hands  of  the  executor:  the  groond  apoii  which 
tbef  Court  proceeded  was,  that  they  woald  intend  the  pfiD^perty 
altered  after  so  long  a  possess^  by  the  executor:  b«t  there  la  , 
no  ground  here  upon  which  we  can  intend  an  alteratMn  m  this 
property ;  bat,  on  the  contrary,  that  intendment  is  negatived^ 
for  it  appears  that  the  executor  has  not  paid  all  the  debts  of  the 
testator.     The  facts  found  by  thb  yerdict,  instead  of  ofmnng  a 
doM*  to  let  in  the  presumption  that  the  testator^s  debts  were  paid, 
and  that  the  goods  were  consequently  become  the  properly  el 
the  executor,  absolutely  exclude  it    As  to  the  expression  cited 
from  Shower^  to  shew  that  goods  once  seized  eannot  be  seiied 
again,  it  must  mean,  when  they  are  legally  seized i  for  if  any 
thing  hi^pen  to  disaffirm  the  first  seizure,  and  to  shew  that  it 
was  not  legal,  it  is  considered  as  no  seiauns  in  law;  and  the 
word  seizure  is  in  such  a  case  misapplied. 

I  desire  to  be  understood  as  not  wiahing  in  the  least  to 
abridge  the  powers  of  execntors,  or  to  shake  the  andiority  of  m 
single  determination ;  but  leafing  executors  in  die  fiitt  penes' 
sion  of  all  the  powers  with  which  they  wart  erer  invested^  i 
would  say,  <<  Let  them  exeente  their  duty,  and  let  their  autbo* 
<*  riQr  cease  where  Injustice  begins.*^ 

Per  Curiam^  Judgnent  for  the  phwitiffik 


DUBERLET  against  GtTNKlNO.  TwiMky, 

May  Stb. 

ri^H'lS  action  for  criminal  conTcrsation  was  tried  iMfote  Lord  The  Court  wiu 
-*-   jKrnyon,  at  the  sittings  for  Westmnster  Bllfti  last  teiia;  ti^^'nanao 
when  tbe^efendant,  in  answer  to  the  case  proved  on  the  pnrt^^Tc^^^^ 
of  the  plaintiff,  gave  evidence  of  many  indecent  fiuniliariliei  ^'®">  ^^J  ^' 

cnuK  toe  (u* 

between  him  (the  defendant)  and  the  pbnntifiPa  wife  ia  thepr^  miges  appear 


of  her  husband;  from  whence  the  jury  were  pt^ssed  ft»  ^^^^^^ 
draw  the  inference  of  connivanoe  on  his  part. 

Lord  KcNYOK,  in  sumnnng  up  tlie  evidence^  toUthnjurfy  rxPidkr.577. 
Thnt,  if  they  were  of  opinioD  that  the  hnsbaid  had  coMnted  ^  ^''' ^^ 
to  the  infidc&ty  of  hia  wifi^  it  took  awajf  akagtfherthegwiuBd  vide4j^. 
€i  the  action^  and  they  should  find  a  verdict  for  the  defendant.  ^^'  ^'** 

6  If 
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179S.       If  they  thought  that,  though  he  had  not  gone  ihi^  length,  j«t 
he  had  been  guilty  of  gross  negligence  or  inattention  to  her 


GUMMINO. 


aiMtut  conduct,  with  respect  to  the  defendant,  that  would  go  fiur  in 
mitigation  of  the  damages ;  and  to  this  opinion  he  himself  most 
strongly  inclined.  But  if  they,  saw  no  ground  for  imputing  even 
such  negligence  to  the  plaintiff,  then  they  were  to  assess  what 
damages,  under  all  the  circumstances,  he  was  entitled  t€».  The 
jury  found  a  yexdict  for  the  plaintiff,  with  50001.  damages. 

A  rule  was  obtained  to  shew  cause  why  the  verdict  should  not 
be  set  aside^  and  a  new  trial  had,  on  two  grounds :  1st,  As  a  ver- 
dict altogether  againsi  evidence:  2dly,  On  the  ground  of  exces- 
sive damages.  It  is  unnecessary  to  enter  into  the  detaU  and 
examination  of  the  particular  evidence  given  in  the  cause.  On 
die  first  ground,  BuUer^  J.  alone  was  of  opinion,  That  the  ver- 
dict was  wrong :  the  other  three  judges  thought  that  the  juiy 
had,  at  all  events,  done  right  in  finding  a  verdict  for  the  plain- 
tiff.   As  to  the  second  point, 

Erskme,  Woadj  and  Shepherd  shewed  cause^  contending.  That 
in  a  case  of  this  kind  the  question  of  damages  was  so  excloaivdly 
within  the  province  of  the  jury,  depending  upon  a  variety  of 
considerations,  many  of  them  springing  firom  the  feelings  of 
human  nature^  that  the  Court  could  not  interfere  to  correct  thdr 
opinion,  without  taking  upon  them  the  characters  of  jurors  as 
well  as  judges.  In  all  other  cases  where  the  Courts  have  granted 
new  trials  on  the  ground  of  excessive  damages,  there  are  cer- 
tain criteria  by  which  the  propriety  of  the  damages  given  may 
be  estimated ;  and  though  possibly  no  exact  line  can  be  drawn, 
yet  it  may  easily  be  seen  whether  the  damages  given  be  greatly 
disproportionate  to  the  injury  received,  and  its  actual  or  pro- 
bable consequences.     But  in  a  case  like  the  present,  where  the 
qpirit  is  principally  wounded,  and  the  future  happiness  of  the 
sufierer  destroyed,  there  is  no  standard  by  which  the  judges  can 
ascertain  the  excess  of  the  damages  given ;  for  admitting  diat 
the  judges,  had  they  been  substituted  in  the  place  of  the  jury, 
would  have  given  less,  it  does  not  follow  that  they  would  have 
decided  more  properly  than  the  jury  have  done;  nor  would  it 
be  capable  of  ascertainment  by  reference  to  any  known  rule 
whether  they  had  or  not.     But  in  this  case,  the  constitution  has 
relied  upon  the  judgment  of  the  jury,  and  not  of  the  Court; 
and  therefore  it  may  fiurly  be  presumed,  that  it  was  though  die 
best  tribunal  to  which  such  a  question  could  be  referred:  and 
the  judges  themsdves  have  heretofore  conceded  this  point  to 

the 
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the  exclusive  examination  of  the  jury;  for  in  Wilford  v.  Berke-       1792f. 
Uy  (a),  upon  a  motion  like  the  present,  on  the  same  ground  of  ' 

excess  of  damages,  **  The  Court  were  clear  and  unanimousi  agahst 
**  that,  although  there  was  no  doubt  of  the  power  of  the  Court  ^''""'""« 
**  to  exercise  a  proper  discretion  in  setting  aside  verdicts  for  ex- 
**  cessive  damages  in  cases  where  the  quantum  of  the  damage 
**  really  suffered  by  the  plaintiff  could  be  apparent,  or  they 
were  of  such  a  nature  that  the  Court  could  properly  judge  of 
the  degree  of  the  injury,  and  could  see  manifestly  that  the 
^<  jury  had  been  outrageous  in  giving  such  damages  as  greatly 
<<  exceeded  the  injury ;  yet  the  case  was  very  different  where  it 
<*  depended  upon  circumstances  which  were  properly  and  solely 
^*  under  the  cognizance  of  the  jury,  and  were  fit  to  be  sub* 
<*  mitted  to  their  decision  and  estimate :  and  they  held  the  case 
'*  of.  criminal  conversation  with  another  man's  wife  to  be  of 
*<  this  kUter  kind ;  for  the  injury  sufiered  by  the  husband,  and 
^  the  estimate  of  the  damages  to  be  assessed,  must  in  their  na- 
*^  tare  depend  entirely  upon  circumstances,  which  it  was 
•*  strictly  and  properly  the  province  of  the  jury  to  judge  of.** 
The  case  of  Chem  v.  Brigg^  Mich*  6  Geo.  1.  B.  R.  was  also 
cited,  as  exactly  similar  in  principle  to  the  above  determination. 
In  Ducker  v.  Wood  (&),  where  a  new  trial  was  moved  for,  on 
the  ground  of  excessive  damages  in  an  action  for  an  assault,  the 
verdict  being  for  150/..  the  Court  refused  it  So  they  did  in 
Medshaw  v.  Brook  and  Others  (c),  where  200/.  damages  were 
given  against  custom-house  officers  for  entering  a  house  to 
search  for  uncustomed  goods ;  although  it  was  stated  that  little 
or  no  damage  was  done,  and  the  officers  behaved  well  enough; 
and  the  Court  thought  the  damages  might  be  too  large;  yet 
they  said,  they  could  not  draw  the  line  to  fix  the  measure  of 
damages.  And  the  Court  held  the  same  language  in  a  similar 
ease  of  Bruce  v.  Rawlins  and  Others  (d).  If  the  Court  could 
interfere  here,  because  they  conceive  the  damages  to  be  too 
great,  they  may  on  the  same  principle  grant  a  new  trial  where 
they  think  the  damages  are  too  small ;  but  that  was  never  con* 
tended  for. 

Bearcrofty  Mingay^  Bower^  and  Baldmn,  contra^  admitted. 
That  in  a  case  like  the  present  it  was  necessary  for  the  party 
complaining  of  the  excess  of  damages  to  make  out  a  very  strong 
case  for  relieC  But  if  such  a  case  were  made  out,  as  they  con- 
tended it  was  here,  if  the  verdict  were  admitted  to  be  unjust, 

(•)  I  Burr.  609.         (*)  Ante,  x  foL  %^^.         W  a  mu.  405.         (/)  3  mir.  6x. 

and 
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I79fi:       and  the  damnges  eDormoiisly  diqproportioiial^  ta  tbe  njnj 

— '- proved,  would  be  the  strongest  reflectioo  tqxn  th^  hm^  aiid  t 

^"JiJSJ?'     stigma  upon  tlie  trial  by  jury  itsd^  to  say  that  no  redims  coiU 

Govjwo.     Y)e  afforded.    The  case  cited  from  Bumm  goes  no  fWrther  thaa 

to  shew  that  the  Court  could  not  say  that  BQtiL  was  too  moA 

in  that  case.    So  here,  if  the  Court  cannot  see  dearly  that 

5000/.  is  too  much,  the  defendant  cannot  expect  a  wew  trial 

The  only  objection  which  baa  been  urged  on  principle  to  the 

Court's  interfering  in  such  a  case  as  this  is,  that  there  ia  no  otr- 

tain  standard  by  which  they  are  enabled  to  try  the  excaas  of 

damages.    That  indeed  may  be  a  reason  for  dispntiiig  the  sap- 

posK^  excess,  on  account  of  the  difficulty  of  proving  it  in  aiiy 

inarticular  case :  but  admitting  the  excess,  if  such  an  aigiiBMni 

could  prevail  hei«,  it  might  be  urged  with  as  much  justice  agaiesi , 

the  granting  of  new  Uriah  for  excess  of  dansagei  in  ceaea  of 

shmdar^  and  many  others,  where  the  power  of  the  Court  to 

interfere  was  never  doubted.    The  digiaity  therefore  of  extr- 

ciiing  the  judgment  upon  such  a  question  ia  no  arguoaeiit  agaiest 

ik^pofwcr  of  exercising  it.    The  gnDund  on  which  Coortf  of  law 

interfere  in  all  cases,  of  granting  new  trials,  is  to  prevent  in>* 

justice  whether  it  arise  from  accident  or  error;  or  whether  Ihr 

error  be  in  the  judge  or  the  jury :  ttoA  if  the  injustice  of  e  verdict 

be  once  established,  the  exenciae  of  this  right  ia  not  aseiely  a 

matter  of  discretion  but  of  duty. 

]>>rd  KsnYoir,  Ch.  J.--- It  has  been  pressed  upon  the 
Court  that,  this  question  of  daasages  being  within  the  sole  pro- 
vioce  of  the  jury  to  determine^  an  application  for  a  new  trial, 
on  the  ground  of  excess,  is  an  appeal  from  the  proper  jurisdie* 
tion  to  another,  which  has  no  cognizance  of  such  e  question: 
imt  in  general  cases  the  opinions  of  juries  have  been  wvised  in 
some  shape  or  another  firom  all  times.  The  ancient  mofhed  of 
corx;ectiug  the  errors  of  juries  was  by  the  har^b  ptooaeding  ef 
attain^  which  was  productive  of  no  remedy  to  the  aggrieved 
party;  and  therefore  the  Courts  did  wisely  to  rid  Acvueleii 
of  siicb  an  iocoovenienoe  in  the  admiuistratipn  of  jwtioe^  bf 
the  milder  remedy  of  setting  aside  an  erroneous  verdkl,  and 
sending  the  case  back  to  the  revision  of  another  jury.  TUi  is 
hjf  no  means  eufroaching  upon  the  j^riadktjen  of  the  jury,  nor 
di»viog  ihe  que^ion  to  ihe  wmmMkm  of  n  diftraii  irttanal 
from  that  to  which  the  constitntiou  ba#  riferved  it;  for  it  S»  net 
substituting  a  di&ieot  jndgment  in  the  piece  of  that  whidi 
has  been  pronounced,  but  requiring  the  same  jurisdiction  to 
recemsder  tfiat  gpinmi  edUch  appeaw  ie  be  crronenos.  With- 
out 
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cmt  Ak  general  power  &a  die  Court,  injustice  would  be  4oiie       I7M# 

ki  manj  cases.     With  n^untl  to  the  present  case,  two  points    T ' 

faave  been  fiubmktecl  to  the  Court ;  tlie  first  of  which  goes  to        ^^mhui 
kspeach  the  verdict  aitQgetlier.     But  upon  the  evidence  given, 
I  do  not  think  ihm  ground  of  the  action  is  altogether  done  away. 
A  leading  case  upon  this  subject  k  that  of  Cibber  v«  Shper{4i)f 
m-here  the  husband,   who  brought  Ihe  action,  was  proved  to 
have  left  liis  bed  for  Sloper*    If  ^uoh  a  man  could  have  reco» 
veced  a  verdict,  the  very  sovrop  and  first  principles  of  justice 
would  hare   been   oontamifiatcd       The    Coart   thereof  held 
dearly  thai  the  jury  were  bojioil  to  find  for  the  defendant. 
Other  cases  there  arc  where  the  coaduct  of  the  husband  may 
be  said  to  border  upon  vice,  though  perhaps  not  amounting  to 
vice  itself.    There  the  circHmBtaaees  go  in  dhnimuion  of  dar 
tiu^ges.    This  case,  in  aiy  ofuniw«  j»|)ptx)yimajto*,s  nxost  nearly 
to  that  Hne  of  cases.    Here  was  at  hsast  evidence  of  nuich  in*' 
discretioo  on  the  part  of  the  plaititiS    Then  comes  the  ques^ 
tien  as  to  the  excess  of  dami^ges*     [Here  his  Lordship  wc»t 
throogh  ^  detail  of  the  evidence,  and  cooduded  with  sayin^^] 
Under  all  the  circumstances,  I  thiak  the  daoiages  were  mudb 
larger  thaii  ought  to  have  been  given*    Bvt  here  I  doubt  what 
eondusioB  I  ought  to  draw  fro»  all  the  prenises:   and  my 
difficulty  arises  jrom  being  unable  to  fix  aay  standard  by  which 
I  can  ascertain  the  excess  which,  according  to  my  view  of  die 
case,  I  think  the  jury  have  run  iol^.    Ib  jnany  i»ses  where  tiw 
Court  haite  wid  that  the  dsoages  wei^  top  great,  they  have  bad 
aome  greNsde  io  proceed  upon^  by  which  the  eausesg  nif^t 
fisirly  be  measured.    Btft  where  tli^^  is  no  such  atjaodardt  how 
are  thecnrors  of  the  jury  to  be  vactified  ?    What  0i«asiive  can  we 
peuit  4Hit  to  tbesn^  by  which  they  ought  to  be  gaided?     Jf 
wie  can  aet  a  \erdki  k\  mA  m  case  as  this  for  excess  of  Ma- 
nages, I  presweae  we  d)«U  he  oqnally  warnaMted  iii  sp  ^doing 
vdieiie  we  think  tlie  danmges  too  ^oiall ;  and  yet  in  Lord  S^rqf^ 
fant%  case,  akhongh  the  Court  ihoaght  that  U.  dsnt^es  given 
against  him  were  much  too  somJI,  tthey  did  not  think  than)'- 
aelfves  wanrantad  in  grantiog  a  new  trial  on  that  account,  he- 
oause  fthey  had  no  rdb  to  go  t>y*    Acoonding  to  my  jo^gmept 
ef  this  case,  I  think  the  damages  aiTc  a  great  deal  lop  SNich : 
nacyy  I  should  have  been  wtiafied  even  if  nominal  damages  only 
had  been  given ;  but  as  the  jury  have  formed  a  diflbrent  judge- 
ment upon  the  eridend^i  I  know  not  why  my  ju4gment  ^ould 

(«)  Vide  Muil  N.  P.  s;- 

be 


656  CAS£S  IN  EASTER  TERM, 

1792.       be  preferred  to  theirs  upon  such  a  subject    It  is  pkin  Aat  Lord 
Mansfeld,  in  the  case  of  WUford  v.  Berkdey^  thoagfat  Aat  the 


4iiaimd  Court  could  not  interfere  in  such  a  case.  We  have  Icnown  in- 
eoNNfiTG.  stances  of  much  greater  damages  than  these  given  in  the^  kind 
of  cases,  which  were  never  got  rid  of  by  gruiting  new  trials* 
Knowing  therefore  no  instance  in  which  a  new  trial  has  ever 
been  granted  in  such  a  casci^  upon  the  ground  of  excessive 
damages,  and  the  opinion  of  the  Courts  having  leaned  strongly 
against  such  interference^  even  in  cases  which  seemed  to  call  fix* 
it  as  well  as  this,  I  confess,  although  I  feel  great  difficulties  oo 
the  one  side  as  well  as^he  other,  I  have  not  courage  enoagh  to 
make  the  first  precedent  of  granting  new  trials  under  such  cir- 
cumstances as  the  present* 

AsHMURST,  J. — If  the  jury  had  been  of  opinion  that  the 
husband  had  consented  to  the  adultery  of  his  wifi^  they  ought 
to  have  found,  and  probably  would  have  found,  a  verdict  for 
the  defendant:  so  if  they  had  even  thought  that  he  had  been 
guilt}'  of  imprudence,  that  would  have  gone  in  mitigation  of 
damages.      Both   these   considerations  were  distinctly  left  to 
them  by  his  Lordship ;  so  that  no  fiiult  is  to  be  found  with  the 
judge's  direction :  but  yet  they  have  found  a  verdict  for  5000L 
damages.     Now,  as  to  the  verdict  having  been  prc^erly  given 
for  the  plaintiflT,  I  have  no  sort  of  doubt ;  insomuch^  that  had 
it  been  the  other  way,  on  the  present  impression  of  my  mind 
upon  the  subject,  I  should  have  been  inclined  to  grant  a  new 
trial     As  to  the  other  question,  Whether  this  Court  can  set 
aside  the  verdict  merely  for  excess  of  damages  ?  I  think  hf&xe 
they  can  do  that,  they  ought  to  be  able  to  ascertain  some  role 
by  which  the  damages  are  to  be  measured,  and  to  which  the 
facts  may  be  applied.     Where  dapnages  depend  in  any  wise 
upon  calculation,  the  Court  have  some  medium  to  direct  them, 
by  which  they  are  enabled  to  correct  any  mistake  of  the  jury. 
But  where  there  is  no  such  light  to  guide  them,  where  the 
damages  depend  upon  mere  sentiment  and  opinion,  the  Coort 
have  no  line  to  go  by ;  and  therefore  it  would  be  very  danger* 
ous  for  us  to  interfere.     We  have  no  right  in  such  a  case  to  set 
up  our  own  judgment  against  that  of  the  jury,  to  which  the 
constitution  has  referred  the  deciidon  of  the  question  of  da* 
mages.     There  is  another  consideration,   deserving  of  great 
weight;  which  is,  that  the  Court  never  granted  a  new  trial  in 
such  a  case  as  this  for  excessive  damages ;  and  yet  many  in* 
stances  have  occurred  where  the  damages  have  beoi  confessedly 
excessive. 

Bdixeb, 
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BuLLEB,  J. — Hie  law  on  this  subject  is  now  clearly  settled ,     1792. 

to  be,  that  if  the  husband  consent  to  his  wife's  adultery,  it  goes   

in  bar  of  his  action ;  if  he  be  only  guilty  of  negligence,  or  even  \ahJt^ 
loose  or  improper  conduct,  not  amounting  to  a  consent,  it  o^mmisio. 
only  goes  in  reduction  of  damages.  [He  then  went  into  a  con- 
sideration of  the  whole  evidence ;  from  whence  he  inferred,  that 
there  was  consent  on  the  part  of  the  plaintiff,  and  therefore  that 
the  verdict  ought  to  have  been  in  favour  of  the  defendant.] 
But  at  any  rate,  I  am  of  opinion  that  the  Court  ought  to  grant 
a  new  trial,  on  the  ground  of  excessive  damages.  I  do  not 
apprehend  that  the  power  of  the  Court  to  grant  new  trials  in 
any  case,  if  a  proper  ground  be  laid  for  it,  has  been  denied 
even  at  the  bar.  It  is  certainly  established  by  a  variety  of  au- 
thorities in  general  terms,  without  making  any  exception  what* 
ever:  and  this  power  is  repeatedly  exercised  in  coses  where  the 
standard  for  damages  is  fiill  as  uncertain  as  in  the  present  case* 
Every  case  must  stand  on  its  own  particular  circumstances; 
there  is  no  laying  down  any  fixed  rule  for  ascertaining  the  da- 
mages in  many  instances.  New  trials  have  been  granted  from 
the  year  1655,  at  least  as  appears  by  a  ca^  of  that  date  (a): 
and  there  one  of  the  grounds  was  that  of  excessive  damages : 
and  that  has  been  admitted  in  almost  every  other  case  since. 
In  Beardmore  v.  Carrington^  C.  B.  [b)  all  the  judges  agreed 
that  the  Court  might  grant  a  new  trial  for  excess  of  damages. 
There  are  besides  many  old  cases  which  shew  that  the  instance 
of  the  exercise  of  this  power  in  1655  was  not  the  first  One 
case  is  as  far  back  as  7  H,  4.  3L  6.  though  I  think  the  Court  there 
carried  their  controlling  power  too  far;  for  the  damages  in  that 
case  being  thought  by  the  Court  to  be  excessive,  they  said  they 
would  stay  judgment  till  the  plaintiff  agreed  to  relinquish  the 
excess.  In  that  respect  indeed  they  were  wrong;  because  that 
was  taking  upon  themselves  to  determine  the  exact  amount  of 
what  the  damages  ought  to  have  been,  which  is  clearly  the 
province  of  the  jury  to  decide,  llie  only  power  which  the 
Courts  now  claim,  is  to  send  the  case  back  to  the  revision  of 
another  jury,  when  they  think  that  the  damages  given  are 
enormously  disproportionate  to  the  case  proved  in  evidence. 
We  all  of  us  agree  that  the  damages  are  enormous  in  this  case; 
and  that  being  admitted,  I  cannot  bring  my  mind  to  say  that 
there  shall  not  be  a  new  triaL  Before  we  can  come  to  such  a 
determination,  we  must  blot  out  every  expression  in  the  books 
relative  to  this  subject;  and  in  many  of  them  it  is  expressly 

(m)  m^  V.  GnnHMt.  Sly.  46a,  466.  {k)  a  H^iis.  144. 
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1799.       Mdd,  That  the  Court  may  grant  a  new  trial  &r  cxoanw  da* 
mag«6.    I  agree  that  there  must  be  beU  for  the  Court  to  pro* 
ceed  upon,  in  ascertaining  the  excess  of  damages^  and  gruHiiig 
OuNMiKo.    i^uew  trial  on  that  account:  but  th^ie  are  many  sac^  fiwtBin 
this  case.     Besides  the  scandalous  and  indecent  libertiea  whiA 
the  husband  permitted  the  defendant  to  take  with  hb  wife^  in 
his  own  presence,  while  he  was  engaged  in  a  similar  oondact 
with  another  woman  at  the  time,  there  is  anodier  fiiet  in  this 
case,  which  is  proof  of  the  plaintifPa  hayii^  kept  another  wo- 
man at  the  time,  whom  he  was  in  the  conattfit  habit  of  Tiskiog. 
Let  this  fact  be  considered  with  reference  to  the  pmnrrrfingi 
of  another  Court     In  an  action  for  a  breach  of  promise  of  mar- 
riage, if  the  case  be  so  circumstancedy   that  a  woman  codd 
not  formerly  have  enforced  the  contract  in  the  Ecclesiastical 
Court,  no  action  for  damages  will  lie.     If  the   hosband  has 
himself  been  guilty  of  adultery,  the  Ecdesiastical  Conrt  will  not 
grant  a  dirorce ;  and  therefore,  by  a  paiity  of  reasonii^  that 
consideration  ought  to  hare  we^t  in  the  qnesticm  of  damages 
in  an  action  brought  by  him.    All  these  fiuts^  whidi  have  ban 
clearly  prored,  shew  that  the  plaintiff  does  not  come  into  Conrt 
with  a  fiiir  case  to  ask  for  damages:  but  they  seem  to  hate 
been  intireiy  overlooked  by  the  jury;  and  therefore  I  thkik 
we  ought  to  grant  a  new  trial,  that  the  case  may  be  reviaed  by 
another  jury.    Nor  can  I  agree  that  the  gnmting  of  thia  rale 
will  put  another  jury  under  any  restraint  upon  the  subject  of 
damages:  the  question  will  go  to  them  unfettered, -—they  wiO 
give  what  damages  they  please.      It  is  enough  for  us  to  say 
that  tkese  damages  are  excessive. 

Grose,  J. — I  cannot  say  that  the  jury  have  done  wroi^  ia 
finding  a  verdict  for  the  plaintiff.  But  as  to  the  excess  of  Ae 
damages  given,  which  is  the  most  important  point,  I  have  no 
difficulty  in  saying  that  my  mind  has  balanced  upon  the  sub- 
ject during  the  discussion  of  it  It  is  material  to  observe,  tlmt 
there  is  no  instance  in  which  the  Courts  have  ever  granted  a 
new  trial  under  such  circumstances  as  the  present;  and  yet  I 
am  not  prepared  to  say  that  no  case  can  possibly  occur  upon 
the  subject  of  excessive  damages  for  criminal  conversation,  ia 
which  the  Court  ought  to  grant  a  new  trial.  But  certamly  this 
would  be  the  first  instance,  were  we  to  grant  the  present  nde* 
Now,  though  I  think  that  the  conduct  of  the  plaintiff  appews, 
in  several  respects,  to  have  been  highly  culpsible^  yet  thia 
for  the  peculiar  consideration  of  the  jury ;  and  the  hiw  wm 
curatdy  delivered  to  them  by  my  Lord  Chief  Justice^  as  to  the 
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effect  which  the  several  views  of  the  subject  ought  to  have  upon       1792, 

the  consideration  of  damages;  and  they  have  drawn  their  own    " 

inference  from  the  whole  of  the  case.  Now,  if  we  were  to  grant  against 
a  new  trial,  I  should  feel  myself  greatly  at  a  loss  to  point  out  to 
the  jury  what  line  they  ought  to  take.  I  cannot  form  to  my- 
fdf  any  standard,  by  which  to  ascertain  the  exact  amount  of 
the  damages  in  these  cases :  and  here  I  must  advert  to  another 
difBculty  which  was  pressed  by  my  Lord  Chief  Justice,  namely, 
that  if  we  set  aside  a  verdict  in  such  a  case  for  excessive  da- 
mages, we  ought  also  to  interfere  in  like  manner,  for  tlie  sake 
of  consistency,  when  the  damages  are  too  little.  But  what  line 
have  we  to  go  by  in  declaring  the  damages  to  be  too  much  or 
too  little?  We  have  known  many  of  these  cases,  where  very 
lai^  damages  have  been  given,  particularly  one  of  10,000/. 
against  a  person  in  the  situation  of  a  servant.  If  any  thing  could 
have  warranted  the  interference  prayed  for,  we  may  fairly  pre- 
fome  It  was  that,  where  the  damages  given  were  tantamount  to 
a  verdict  of  imprisonment  for  life ;  and  yet  no  new  trial  was 
granted.  These  considerations  are  enough  to  make  us  pause 
upon  the  subject :  and  I  think  we  ought  not  to  interfere  for  the 
first  time  in  a  case  like  the  present,  where  the  adulterer  is  a  mar- 
ried man,  and  has  taken  away  his  friend's  wife.  Therefore, 
without  saying  that  no  case  can  exist  which  could  warrant  the 
interference  of  the  Court,  I  can  certainly  say  in  this  case,  that 
I  can  see  no  ground,  in  point  of  discretion,  for  making  this  the 
first  instance  of  such  an  interference. 

Rule  discharged  (a). 

(«)  In  addition  to  the  cues  here  referred  to,  see  A»h  v.  Ati,  Comk  357;  Cbamkfrt  v. 
JUUatmh  I  Sira,  692 ;  and  CUrk  v.  UtfaJl^  SmiJk,  649 ;  where  a  new  trial  was  granted,  on 
the  pound  of  excessive  dam<iges;  and  Hawkins  v.  Seiat^  Palm,  314;  Ld.  Ttnvnsendy, 
Dr.  Hygies^  %  Mod.  X50;  iSor  v.  Haivket^  1  Lev,  97  ;  ffwcih  v.  Money,  %  H^ls,  205; 
Ldib^  Bart.  V.  i'o/tf,  %  Bl,  Rep,  X317;  and  BensM  v.  Fredrick^  Bart.  3  ^vrr.  1845; 
where  a  new  trial  waa  refused  on  this  ground  ?  but  in  the  two  last  the  Court  said,  Thry 
had  xht  power  of  granting  a  new  trial,  where  the  damages  given  appeared  to  be  greatly 
dlq»ropoitionate  to  the  injury  reoeived.  See  also  Cmk^.  170;  and  x  ^orr.  394 ;  and  in 
jSTarry  ▼.  ff^atson,  Tr.  27  Gf.  2,C,B,  where  3000/.  had  been  given  in  an  action  for  a 
audicioiu  prosecution,  the  Court  of  Common  Pleas  (on  a  motion  to  set  aside  the  verdict 
te  csceiihre  damages)  said  they  had  the  power  of  granting  a  new  trial ;  but  the  plaintiC 
agreed  to  accept  ijoo/. 


U  u  2  Latless 
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Friday^ 
May  Ilth. 

An  act  of  par- 
rument,  which 
is  to  take  effect 
"  (toid  and  at* 
tcr  the  paasing 
of  the  act," 
operates  Hy  le- 
gal relation 
from  the  iirit 
day  of  the  ses- 
sions. 


Latless  Executrix,  &c.  and  Fatten  against  Holmes. 

A  MOTION  was  made  in  the  last  Term  to  set^aside  somt 
-^^  annuity  deeds,  because  they  were  not  registered,  at  the 
annuity  act  directs ;  but  the  Court  desired  that  the  fSicts  mig^ 
be  stated  in  the  form  of  a  special  case,  and  set  down  for  avgn- 
ment  in  this  Term. 

The  following  facts  were  accordingly  stated:  In  Janmn/ 
1777,  c7«  Latless  the  testator,  and  Patten  agreed  to  give  Holmes 
9602.  for  an  annuity  of  120/.  payable  for  his  life;  for  sccuriiy 
which  he  executed  an  indenture  tripartite,  dated  14th  Jitnumy 
1 777 ;  and  a  bond  and  warrant  of  attorney  of  the  same  datei 
On  the  ISth  August  1777,  Patten^  by  a  deed  poll,  assigned  ofor 
his  proportionable  part  of  the  annuity  to  J.  LaiUsSf  for  a  ?»• 
luable  consideration.  By  the  annuity  act,  17  Geo.  3.  c.  fi& 
it  is  enacted,  That  every  deed^  bondy  &c.  whereby  any  anooiqr 
shall  be  granted  after  the  passing  of  the  act,  shall,  within  twxatg 
days  after  the  execution  thereof^  be  enrolled  in  the  Court  of 
Chancery  in  the  manner  in  the  said  act  mentioned,  otherwiie 
every  such  deed,  bond,  &c.  shall  be  null  and  void.  That  act 
did  not  receive  the  royal  assent  until  May  1777»  being  netr 
four  months  after  the  execution  of  the  said  assurances;  and 
the  sessions  in  which  the  act  passed  commenced  on  the  Slst 
October  1776.  No  memorial  of  any. of  the  assurances  for  se* 
curing  the  annuity,  or  of  the  said  deed  poll  of  Patteny  was  o^ 
rolled  in  Chancery  until  the  1st  December  1791,  when  meoKh 
rials  of  both  were  enrolled.  No  judgment  has  been  entered  up 
by  virtue  of  the  said  warrant  of  attorney,  nor  any  action  or  suit 
commenced  on  the  said  bond.  The  question  was.  Whether  this 
annuity,  and  the  instruments  by  which  it  was  secured,  were 
void? 

Bower  shewed  cause  against  the  rule.  The  question  is,  Wbe- 
ther  the  annuity  act  operates  by  legal  relation  from  the  first  day 
of  the  session  to  every  intent  and  purpose.  This  fiction  of  law 
has  certainly  the  effect  of  working  the  greatest  injustice  in  many 
c.ses.  It  must  however  be  admitted  that,  as  a  general  principle^ 
the  law  was  so  firmly  settled  in  the  Attorney  General  v.  Panter  (a)b 
that,  however  unjust  and  absurd  it  may  be  in  its  conseqooioe^ 

(«)  Dom.  Pro£,  1772.  6  Bn.  P,  C.  553.  See  also  4  Inst.  15.  Bn,  ASr.  PaHtiMilt, 
pi. 86;  Br:  Relation,  pL  43 ;  1^^.195;  AA.ZXX;  Cra.  Car.  414;  Sir  Jt.  JSTmI^ v. 
Jma^  X  SU.^101  ^'  ▼•  Tburtiw^  X  Lev.^l\  wo4  X,  T.  C0U,  Cmd,4X$i  wailldL 
MfymSTQ, 
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it  cannot  now  be  shaken.  But  this  case  may  be  distinguished  1792. 
from  that;  and  the  smallest  distinction  ought  to  be  readily  "T 
adopted,  to  take  tliis  rase  out  of  so  rigid  a  construction.  Pan^  ^^'»*^ 
tn's  case  arose  upon  the  7  Geo.  3.  which  enacted,  that  a  duty 
of  6d.  in  the  pound  should  be  paid  upon  all  rice  exported  out 
of  the  kingdom  which  had  been  imported  duty-free:  that  act 
did  not  receive  the  royal  assent. till  the  29th  June  1767;  and 
the  question  was,  Whether  it  attached  upon  such  rice  as  had 
been  e3q}drted  between  the  first  day  of  the  session  and  the  day 
on  which  the  act  passed?  The  House  of  Lords  held  that  it  did. 
Now  there  the  thing  to  be  done  was  the  paying  of  the  duty ; 
which  might  be  done,  although  the  time  of  exportation  were 
passed  before  the  royal  assent  was  ^given ;  and  therefore  the 
thing  required  to  be  done  by  the  act,  however  unjust,  was  pos« 
sible  at  least;  whereas  here,  the  time  for  doing  the  act  re» 
quired,  namely,  the  enrolling  the  memorial  within  twenty  days 
from  the  date  of  the  deeds,  was  passed,  and  the  requisition 
rendered  impossible  to  be  complied  with  before  the  command 
was  given  to  do  it.  Then  the  rule  of  law  applies  that  lex  non 
cogit  ad  impossibilia.  It  would  be  a  manifest  violation  of  the 
first  principles  of  justice  to  punish  this  party  for  not  havihg 
done  an  act  in  pursuance  of  the  statute,  which  the  statute  did 
not  require  him  to  do  till  it  had  become  impossible.  This  case, 
therefore,  cannot  be  governed  by  the  decision  of  the  Attorney 
General  v.  Panter.  He  also  cited  a  case  of  Forbes  v.  FansAaw, 
TV.  1784  in  C  B.;  where  that  Court  were  of  opinion,  that  the 
words  <*  from  and  after  the  passing  of  this  act,**  gave  its  com- 
mencement from  the  day  of  its  receiving  the  royal  assent,  and 
not  from  the  first  day  of  the  sessions. 

Shepherd^  contrd,  was  stopped  by  the  Court. 

Per' Curiam. — These  arguments  were  urged  at  the  bar  of  the 
House  of  Lords,  in  the  case  of  The  Attorney  General  and  Panter; 
bot  the  House,  by  the  unanimous  opinion  of  the  Judges,  deter- 
mined that  the  rule  of  law,  that,  where  no  specific  day  is  men- 
tioned in  an  act  of  parliament  from  which  it  is  to  take  efiect,  it 
commences  by  legal  relation  from  the  first  day  of  the  sessions,— <» 
bad  been  so  long  settled  that  it  could  not  be  shaken.  In  that  case, 
the  act  of  parliament  by  which  the  duties  were  imposed  referred 
to  another  act  of  the  same  sessions,  which  (it  was  contended) 
took  that  case  out  of  the  general  rule :  but  that  argument  also 
had  no  weight  And  it  is  to  be  remembered  that  the  opinion 
of  the  judges  there  was  founded  on  prior  determinations ;  by  one 
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1792.       of  which  the  life  of  a  person  was  affected  (a).    Wilh  lopect  to 
the  argument  used  in  this  case,  that,  by  thb  cooatmction,  the 


Holmes. 


0g9i»*i  annuity  act  requires  an  impossibility,  it  must  be  observed,  that 
the  act  only  renders  the  thing  which  is  done  v<»dy  unkaa  cer- 
tain requisites  be  complied  with.  And  the  great  hardship  of  thb 
case  arises  out  of  facts  of  which  the  Court  can  take  no  judicial 
notice:  for  though  the  day  when  this  act  received  the  royal 
assent  is  stated  in  the  case,  we  can  only  know  by  a  reference  to 
the  statute  book  when  the  act  passed;  and  by  that  it  appean  to 
have  passed  on  the  31st  of  October^  the  first  day  of  the  aenkmib 

Rule  ab6<4ate(i). 

{a)  R  V.  Tturttii,  i  Lrv,  91. 

(ii)  This  vtij  point  was  decided  by  this  Court  in  Hoti  ▼.  WbmlUy^  H,  19  Cm,  3.  at  t 
rule  to  shew  cause  wh j  the  judgment  on  a  warrant  of  attorocj  fur  tecuriog  aa  ananity  li 
the  pbintjff*s  testator  should  not  be  set  aside,  &c.  Against  the  ruk  were  deed  il  MU^ 
688.;  Hoi,  87.;  Ftvio.  18.  109.;  %Liv,  227.;  l  MU.  310.;  i  Ld.  Raym.  37a  famp- 
port  of  the  rule  were  cited,  4  Iiut,  25.;  i  AmJ,  ^5m  and  The  AitormiyGtmtrmi  t.  /Mw, 
6  Bre.  P.  C.  SS3'  '^^  Court  (absent  Ld.  Keayw)  conadered  the  poiat  aa  ftllj  acaki 
in  PmnUrs  cast;  and  made  the  rule  absolute. 


^'^Yith.  '^^^  ^^^^  agaijist  Holland. 

The  defendant,  fTiHE  Court  asked,  Wlicther  the  defendant  had  pleaded  to 
tion^undCT  a4  Cither  of  the  informations  filed  against  him,  by  virtue  of 

S.  mwt  mie  *®  ^^  ^^^*  ^'  ^-  ^^  ^  [amended  by  26  Geo.  3.  c.  57.]  because^ 
his  application     as  they  observed|  a  duty  was  imposed  upon  them  by  the  64th 

for  a  mamJmmut  .  n     i        /•  i  •   i  «  . 

fortheexami.  section  of  the  first  Statute;  which  enacts,  tliat  <<  when  thede- 
n^  w^tWn'  "  fendant  shall  have  appeared  and  pleaded  to  the  said  infonna- 
the  four  first  fuU  (( tJon,  the  Chief  Justice,  or  some  of  the  Justices  of  the  said 

days,  if  at  ally 

after  plea  <<  Court  of  King*s  Bench,  shall  within  ten  days  [unkaa  any 

^  *  ^  *  <<  mandamus  shall  be  granted  for  the  examination  of  witnettes 

<<  as  hereinafter  provided,  upon  a  motion  to  be  made,  mtkm  a 
<<  time  to  be  limited  by  the  said  Court  of  Kin^s  Bench  for  that 
*<  purpose]  deliver  the  record  of  the  said  informaticm  and  plea 
<<  to  the  Lord  High  Chancellor,"  &c.  The  question  being  an- 
swered in  the  negative, 

The  Court  then  said,  this  would  be  the  most  proper  tl^i^^  to 
make  a  general  rule,  applicable  to  all  persons,  as  to  the  tiny  in 
which  the  application  for  a  mandamus  for  the  purposes  moH 
tioned  in  the  act  should  be  made^  after  the  defendant  had  pleaded: 
and  they  desired  it  might  be  understood  that  such  application 
must  be  made  within  the  four  first  foil  days  after  plea  pleaded; 
in  de&ult  of  which  the  record  of  the  proceedings  wonld  bs  de- 
livered to  the  Lord  Chancellor^  pursuant  to  the  act. 
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Bell  against  Jackson  and  Another,  Bail  of  ^     — 

Sterling.  -«««;  xii. 

IN  this  case  the  scire  facias  was  rctarnable  the  18th  cf  Fe-  when  thf«  h 
bruary^  the  last  return  of  Hilary  Tenn ;  and  the  sheriff  re-  fa$imt  •griiA 
turned  scire  feci.  The  principal  surrendered  himself  in  discharge  mceedkicsst 
of  bis  bail  on  the  2l8t  of  February.    A  rule  having  been  ob-  '^J?!*^ 
tained,  calling  on  the  plaintiff  to  shew  cause  why  tlie  proceed-  fotfrda^v  cl- 
ings against  the  bail  should  not  be  set  aside,  because  there  were  d^iMir ib« 
not  fifteen  days  between  the  teste  and  return  of  the  scire  facias.       '^*'""'  ^  '*" 

Shepherd  now  shewed  cause.  When  the  proceedings  are  by 
bill,  and  the  scire  facias  is  served  on  the  bail,  it  is  not  necessary 
that  there  should  be  a  greater  number  of  days  between  the  teste 
and  return  of  that  writ  than  there  were  here^  namely,  four  ex- 
clusively. 

Mingdy  and  Mardey^  in  support  of  the  rule^  said,  that  the 
proceedings  against  the  bail  were  wrong  upon  ti?('o  grounds: 
first,  that  the  principal  was  surrendered  in  time ;  for  it  is  said 
in  Imp,  Pract.  B.  R.  448.  (fl),  **  If  there  be  but  four  days  in 
<^  term  after  the  return  of  the  %vrit  (against  the  bail)  the  defbnd- 
"  ant  shall  have  eight  entire  days  in  the  next  term  to  render.*' 
Secondly,  That  there  should  have  been  fifteen  days  between  the 
teste  and  return  of  the  scire  facias,  **  If  there  be  fifteen  days 
'*  between  the  teste  of  the  first  scire  facias  and  the  return  of  the 
«  second,  by  bill,  it  is  sufficient,  without  r^ard  to  the  numbei* 
'^  of  days  between  the  teste  and  return  of  each.**  Inrp,  B.  iZ.  451. 
Mlici  V.  Smithy  2  Str,  1189.  ^*  If  one  scire  facias  only  issue, 
'*  and  scire  feci  be  returned,  the  time  between  the  teste  and  re- 
^  turn  is  not  settled."  Imp.  B,  R.  488.  But  he  immediately 
adds,  <<  I  take  it,  there  should  be  fifteen  days  in  tliis  case;  which 
**  would  be  equal  to  two  scire  faciases  returned  nrhil,^ 

Per  Curiam. — ^There  is  no  pretence  for  the  first  objection : 
it  is  contrary  to  every  day's  practice.  Nor  is  there  any  found- 
ation for  the  second :  four  days  exclusive  are  sufficient  between 
the  teste  and  return  of  the  scire  facias^  when  the  proceedings 
are  by  bill.  But  as  the  defendants  appear  to  have  been  misled 
by  a  book  of  practice  in  considerable  repute,  let  the 

Rule  be  discharged,  without  costs. 

(«)  Fifth  EditioD. 


Thomas 
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iriuy,  Thomas  against  Prichard. 

May  XIlll-  ^^ 

When  ■  priioacr  T)  Y  a  rule  of  the  Court  5  W.4^  M^it  a  copy  of  a  dedaratkm 
^^Ithe^^i!^  be  delivered  against  a  prisoner  in  Hitary  Term,  and  tbeie* 

SLTlT  ^a^  "P^"*  ^^®  plaintiff  give  a  rule  to  appear  and  plead,  then  if  the 
tiffdo  not  pro-  defendant  appear  within  two  days  before  the  Essoign  day  of  the 
jodgiMDt  withiii  next  term,  he  may  imparle  until  the  next  term :  but  if  be  do 
''^l^s^^be'de-  °^^  appear  within  that  time^  judgment  may  be  given  agsunst 
feodai.ty  a  pti-  him.  And  by  another  rule,  2  Geo.  1.  the  plaintiff  must  proceed 
is  not  enttded  to  to  trial  or  judgment  within  three  terms.  In  this  case  the  piain- 
todT^T^xpin-  ^  declared  against  the  defendant,  who  was  a  prisoner  in  the 
tion  of  the  third  custody  of  the  sheriff  of  Gloucester^  in  last  Hilary  Term;  and  on 
r5T.R.473.  the  25th  of  February  the  defendant  pleaded  the  general  isme^ 
X  n!  Rif  273.  ^y  leaving  it  in  the  office,  but  gave  no  notice  of  it  to  the  plain- 
4  7aM<.545  ]    ^^    j^^^  qq  subsequent  step  having  been  taken  by  the  plainti^ 

Vaughan  now  moved  to  dischai|;e  the  defendant  oat  of  cus- 
tody; because  the  plmntiff  could  not,  according  to  the  direc- 
tions of  the  rule  of  Geo.  1.  proceed  to  trial  or  judgment  within 
three  terms. 

Burrough  opposed  this  rule  in  the  first  instance,  on  two 
grounds.  1st,  At  all  events  the  application  is  too  early;  be- 
cause, as  the  plaintiff  has  three  terms  in  which  he  is  to  proceed 
to  trial  or  judgment,  the  defendant  is  not  entitled  to  be  dis- 
charged until  after  the  end  of  Trinity  Term.  2dly,  The  plea  iu 
this  case  must  be  considered  as  a  nullity,  the  defendant  not  hav- 
ing given  any  notice  of  it.  In  the  books  of  practice  this  is 
treated  as  a  common  mode  of  surprising  the  plaintiff:  but  in 
Imp.  443,  2d  edition,  a  case  is  mentioned  in  which  Butter,  J. 
refused  to  discharge  the  defendant  out  of  custo<Iy  under  similar 
circumstances,  considering  the  plea  as  a  nullity;  though  indeed 
that  case  is  omitted  in  the  subsequent  editions  of  that  book. 

BuLLER,  J.— I  think  that  the  defendant  is  wrong  upon  both 
points.  The  first  would  be  a  sufficient  answer  to  this  aj^plica- 
tion;  and  on  the  second  I  have  no  difficulty  in  saying,  That  the 
defendant  should  have  given  notice  of  the  plea. 

Per  Curiam^  Rule  refused. 


Jenuksok 
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Jenkinson  qui  tarn  against  Thomas. 
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Friday, 

N  action  of  debt  for  the  penalty  given  by  the  21  H.  8.  c.  18.  A  cunte  of  m 
(called  the  statute  of  non-residence)  was  brought  against  ^^l^y^Qmn 
the  defendant,  as  curate  of  the  chapel  of  Staiminei  which  was  ^**lY*S^* 

*■  ■  is  noc  uaDK  to 

Stated  in  the  declaration  to  have  been  augmented  by  Queen  the  penalties  of 
Ann^s  bounty:  and  after  verdict  for  the  plaintiff,  at  the  last  13. for noo-rc- 
assizes  at  Lancastevy  before  Buller,  J.  a  rule  was  granted  to  shew  "**•''**• 
cause  why  the  judgment  should  not  be  arrested,  on  the  ground 
that  an  augmented  curacy  was  not  within  the  operation  of  the 
statute  of  non-residence ;  against  which 

Law  and  Chambre  now  shewed  cause.  The  statute  21  H.  8. 
c  IS.s.  26.  enacts,  ^^  That  as  well  every  spiritual  person  now 
^  being  promoted  to  any  archdeaconry,  deanry,  or  dignity  in 
^  any  monastery  or  cathedral  church,  or  other  church,  con- 
^  ventunl  or  collegiate,  or  being  beneficed  (a)  with  any  parson* 
^  age  or  vicarage^  as  all  and  every  spiritual  person  or  persons 
'*  which  hereafter  shall  be  promoted  to  any  of  the  said  digni- 
'^  ties  or  benefices  with  any  parsonage  or  vicarage,  shall  be  per- 
<<  sonally  resident,  and  abiding  in,  at,  and  upon,  his  said  dig- 
'*  nity,  prebend,  or  benefice,  &c ;  otherwise  he  shall  forfeit,^' 
&C.  Now,  although  the  only  words  particularly  specified  in 
the  act  are  parsonages  and  vicarages,  under  neither  of  which 
denominations  this  augmented  curacy  falls,  yet  they  are  only 
put  by  way  of  example,  and  the  act  must  be  taken  to  include 
all  benefices  with  ewe  of  souls ;  of  which  parsonages  and  vicar- 
ages  were  the  only  denominations  at  the  time  when  that  act 
was  passed.  So  Lord  Coke  (&),  in  his  comment  on  the  statute 
9  Ed.  2.  St.  1.  c.  9.  Articidi  Cleri^  says,  <*  Rectors"  are  only 
named  for  example.  The  statute  under  consideration  was  un- 
doubtedly intended  to  enforce  a  general  regulation  as  to  resi- 
dence^ which  was  before  enjoined  by  the  canon  and  common 
law.  2  Inst.  625.  And  therefore  the  present  instance  &lls 
directly  within  the  spirit  of  the  regulation;  and,  as  it  was  said 
in  Qfiilter  v.  Mussendine  (c),  this  statute  ought  to  be  construed 
liberally  to  enforce  residence.  But  if  there  be  any  doubt  on 
this  statute  taken  by  itself,  yet  other  statutes  passed  in  the  same 

(«)  Vide  3  Bmrn's  SccL  Law,  %Z%,  tit.  Residemeep  where  he  takes  the  words  to  be  *  bene* 
"  licet  widi  any  parsonage,**  5cc.  which  he  supposes  to  be  a  mistake  either  b  the  record  or 
transcript,  and  that  it  ought  to  be  "  beneficed;**  and  it  is  accordingly  to  written  in  Jba- 
nutgi9M*$  edition  of  the  Sututes. 

H)  %  JmU  617. 

(#}  G'M.  Mf.  Rip.  130.;  and  %  Bp  Cat,  Ah.  75. 
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reign,  and  f  n  pari  materia^  may  be  called  in  aid  to  the  oonstroc- 
tion  of  it;  for  though,  in  some  sense,  it  may  be  oonaidered  as  a 
penal,  yet  in  another  and  more  enlarged  view  it  is  m  remedial 
law.  The  statutes  allnded  to,  namely,  ibeUlLS.e.  16.;  S8 
H.  8.  c.  IS.;  and  S3  jFf.  8.  c  28.  seem  to  consider  the  SI  A  8. 
c  IS.  as  extending  to  all  benefices  with  cure  of  soiils.  Mew, 
^if  such  be  the  true  oonstmctioii  of  that  act,  diia  case  wSlftl 
direcdy  within  die  operatioii  of  it;  fiir  by  1  Geo.  1.  #.  S.  c;  lOi 
a.  4w  all  churches,  curacies,  or  chiqMls,  iMA  shall  beaugiMBlri^ 
ahall  be  perpetwd  cures  and  benefices;  and  by  sectioB  6.  iky 
are  made  subgect  to  I^mc  like  all  othor  benefices:  and  itka 
been  held,  that  juare  impedit  will  lie  for  thenu  Upon  the  sane 
principle  it  has  been  hdd,  in  many  cases,  that  subject^Mtter 
newly  created  by  statute^  may  be  included  in  fiMrmer  atalntes  iqioa 
the  same  sdbject. 

CocMly  Seijt  conirif  was  stopped  by  the  Court. 

Lord  Kentov,  Ch.  J. — If  we  had  the  power  €i  legisknioo, 
perhaps  we  should  think  it  proper  to  extend  the  penddet  crasigd 
by  the  statute  of  Hen.  S.  to  all  benefioes  widi  cure  of  sonls:  but 
as  it  is  our  du^  to  expound,  and  not  to  make  acts  of  pnriiaflMDti 
we  must  not  extend  a  penal  law  to  other  cases  than  those  in- 
tended by  the  Le^slatare,  even  though  we  think  they  come 
within  the  mischief  intended  to  be  remedied.  The  words  of  the 
statute  of  Hen.  8.  are,  **  Beneficed  with  any  parsonage  or  vica- 
^  iBge;**  but  this  is  neidier  a  parsonage  nor  a  vicarage.  For 
wise  purposes,  augmented  curacies  are  made  perpetual  cures  end 
benefices  by  a  subsequent  statute^  1  Geo.  1.  in  order  that  such 
curates  may  be  perpetual  ccMrporations ;  but  the  act  does  not  go 
on  to  say  that  they  shall  be  considered  as  parsonages  or  vicar- 
ages: if  it  had,  the  fi>rmer  law  would  have  extended  to  tihem. 
These  curates  are  sdll  bound  by  the  canon  law  to  reside  on  iMr 
benefices;  but  I  do  not  think  that  they  are  liable  to  the  pens)* 
ties  of  the  statute  of  Hen.  8.  for  non-residence. 

Per  Curiam^  Judgment  arrested. 


Mmy  ixtfa. 

If  tbere  bean 
taxhmwthny 

it  does  not  pie- 
▼cnt  penoos 
uoni  s^'V  '^ 
any  otber  boat 
atapittcaoc  finr 


Tripp  against  Frank. 

^T^HIS  was  an  acdon  on  the  case^  wherein  the  plaintiff  de- 
clared, that  he  was  possessed  of  Soitfii^iny,  over  the  .£lian- 
beTi  and  that  the  defendant  wrongfully  carried  persons  and  cattle 


from  jt,  dircctlr  to  €•  thoa^  it  fie 
troMfiog  the  lepdflr  fenj. 


to  B,  profidcd  it  be  not  done  fawduVfltift  '^ 

8  fifon 


Tupv 

FftAMK. 
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from  Kingston  upon  Hull  to  Barton^  and  other  parts  of  the       179£. 

coast,  whereby  the  plaintiff  was  injured  in  his  right  to  his  ferry, 

and  lost  his  tolls.     There  was  an  exception  stated  with  respect 

to  the  inhabitants  of  Barton :  strangers  who  do  not  stay  longer 

than  flood-tide,  and  market^people  from  the  different  parts  of 

Ihe  Lincolnshire  coast,  passing  and  repassing  on  market  and  fair 

days  in  market-boats.    At  the  trial  before  Bidler,  J«  at  the  last 

asfiiaes  for  York^  it  appeared  that  the  plaintiff  was  lessee  of  the 

corporation  of  Kingston  upon  Hull  j  and  he  proved  a  prescript 

lion  in  them  lo  an  exclusive  ferry  between  that  place  and  Bar-^ 

toUf  on  the  opposite  coast  of  Uncolnshire^  with  the  exceptions 

before  stated.     And  it  f^ppeared  that  the  defendant,  who  was 

the  owner  of  a  market-boat  at  BarraWf  had  carried  over  persons 

at  different  times  than  on  maricet-days  from  Kingston  upon  Hull 

to  Barrawj  to  which  place  they  were  going,  and  which  lies  two 

miles  lower  down  the  Humber  than   Barton^  upon  the  same 

coast     It  was  shewn  that  there  was  a  daily  ferry  between  King" 

^on  and  Barton^  but  none  to  any  other  part  of  the  Uncoinshire 

coast    A  verdict  was  taken  for  the  plaintiff  of  Is.  with  liberty 

for  the  defendant  to  enter  a  nonsuit  in  case  the  Court  should  be 

of  opinion  that  the  plaintiff  was  not  entitled  to  recover  under 

these  circumstances.     A  rule  nisi  having  been  granted  for  that 

purpose, 

Zmw  and  Wood  now  shewed  cause;  contending^  that  if  the 
conduct  of  the  defendant  could  be  justified  in  this  instance^  it 
would  render  a  right  of  ferry  perfectly  nugatory*  Every  person 
then,  by  going  a  little  to  the  right  or  left  of  the  usual  track  of 
the  ferry,  may  equally  avoid  the  ferry :  but  that  would  annihilate 
the  right  itself.  Perhaps  it  might  be  difficult  to  draw  the  exact 
line  to  which  the  exclusive  right  extended;  but  that  ought 
to  be  governed  by  usage:  now  here  the  usage  attaches  upon 
these  market-boats  on  certain  occasions;  and  while  it  allows  the 
use  of  them  for  such  purposes,  it  prohibits  them  finom  all  others. 
Tb^i  as  the  defendant  carried  over  several  persons,  iirfio  were 
not  going  to  market,  the  plaintiff  is  entitled  to  recover.  Ferries 
in  general  must  have  some  considerable  extent  upon  which  their 
ri^t  nmy  operate,  otherwise  the  exclusive  privil^e  would  be 
of  no  avail.  That  extent  must  be  governed  by  local  circum- 
stances ;  and  therefore  a  central  situation  is  for  the  most  part 
chosen,  as  that  which  upon  the  whole  will  be  most  convenient, 
though,  from  the  nature  of  the  thing,  it  cannot  be  equally  con- 
venient to  all.  And  there  is  the  'greater  reason  for  supporting 
such  rights,  because  the  owners  of  ferries  are  bound  at  their 

peril 


^^  CASES  IN  EASTER  TERM. 

1792.       peril  to  supply  them  for  the  public  use;  and  are  tbercfere  fiaify 
entitled  to  preserve  the  exclusive  advantage  arising  from  them. 


3^1       But  they  admitted,  on  a  question  being  asked  by  the  Court,  that 
Fkank.      ^y^Q  ferryman  was  not  compellable  to  provide  boats  to  any  phoe 
on  the  Uncclnskire  coasts  besides  Barton. 

Lord  Kenton,  Ch.  J. — It  seems  to  me  that  the  evidence  does 
not  support  this  action:  If  certain  persons  wishing  to  go  la 
Barton  had  applied  to  the  defendant,  and  he  had  carried  them 
at  a  little  distance  above  or  below  the  ferry,  it  would  have  been 
a  fraud  on  the  plaintiff's  right,  and  would  be  the  ground  of  aa 
action.  But  here  these  persons  were  substantially,  and  not 
colourably  merely,  carried  over  to  a  different  place;  and  it  is 
absurd  to  say  that  no  person  shall  be  permitted  to  go  to  any 
other  place  on  the  Humber  than  that  to  which  the  plaintiff  dnnes 
to  carry  them.  It  is  now  admitted  that  the  ferryman  cannot  be 
compelled  to  carry  passengers  to  any  other  place  than  Bartom: 
then  his  right  must  be  commensurate  with  his  doty. 

AsHHURST,  J. — The  plaintiff's  claim  is  so  unreasonable^  diat 
it  cannot  be  supported.  According  to  his  argument,  if  a  passen* 
ger  wished  to  cross  over  from  Kington  to  the  lAneotnskire  coast 
three  miles  eastward,  he  must  necessatily  be  first  carried  to  Bar- 
tonj  where  he  would  be  many  miles  distant  from  his  place  <^  des- 
tination ;  whereas,  if  it  were  not  for  this  ferry,  he  might  go  over 
directly.  But  the  admission  which  the  counsel  have  made  is 
decisive  against  the  plaintiff. 

BuLLER,  J. — ^The  question  here  is,  what  right  the  plaintiff 
has  established  by  evidence ;  and  that  extends  only  from  HuU  to 
Barton^  and  back  again.  The  question  of  fraud  might  arise  in 
this  way;  by  saying  that,  though  the  drfendant  really  meant  to 
go  to  Barton^  he  went  in  fraud  of  the  plaintiff's  ckim  a  little 
above  or  below  the  ferry.  But  in  this  case  the  defendant  had 
no  intention  of  going  to  Barton :  his  place  of  destinati<m  vras 
Barrow^  at  the  distance  of  two  miles  from  Barton;  to  whidi 
place  the  plaintifi^s  right  does  not  extend,  and  to  which  he  says 
he  is  not  compellable  to  go. 

Gbose,  J.  of  the  same  opinion. 

Rule  discharged. 


Stxao 
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Stead  and  Another  against  Heaton  and  Another.         ;^*t«h 

TN  an  action  for  a  false  return  to  a  writ  of  mandamus^  that  An  allegation 
^  there  was  no  custom  within  the  parish  of  Bradford^  that  tlie  a  false  return  to 
inhabitants  of  the  chapelry  of  Haworth  ought  to  contribute  one-  t^onTof*^ 
fifth  part  of  the  money  raised  for  the  reparation  and  support  of  l»y»««  ^y  «*»« 
the  parish  church  of  Bradfoid;  nor  any  custom  for  the  chapel-  of  if.to  the 
wardens  of  Haworth  to  make  any  rate  upon  the  inhabitants  of  of^iS^iTa'ybe"' 
the  township  for  church  rates;  several  questions  arose ;  amonirst  •"pr^'^f^^^y 

*  ,  *  '  r>       cvidrnce  of  a 

Others,  1st,  The  custom  alleged  in  the  declaration  was,  That  the  custom  of  pay- 
chapelwardens  oi  Haworth  should  pay  to  the  churchv^ardens  of  acting 'on^y^fw 
Bradford  so  much ;  and  by  the  evidence  it  appeared  that  the  ^^no*^^^"*'**^  ^ 
parish  of  Bradford  consisted  of  six  townships  or  vills,  of  which  t«n»ve  with  the 
the  town  of  Bradford  and  the  chapelry  of  Haworth  were  two;  butwhohaVe 
and  that  each  of  these  districts  nominated  their  own  two  war-  '^riSd  aTihe^ 
dens  at  a  vestry  held  for  the  whole  parish ;  but  the  wardens  of  churchwardens 

of  fit 

the  town  of  Bradford  were  proved  to  have  been  always  called  An  entry  of  the 
churchwardens^  and  did  in  fact  superintend  the  parish  diurch  ..  ^ilcy  by  offioen 
and  the  wardens   of  the  other  townships  were  always  called  J^*^^"'^*^ 

*  •'  from  theof- 

chapebxMrdens.     It  was  objected  that  this  custom  was  bad;  for  ficersofano- 
it  appeared  that  the  churchwardens  alluded  to  were  only  officers  of"  p°^rtlon 
for  a  particular  township,  and  by  law  there  could  be  no  cliurch-  ^^'^^^"^ch  rates 

*^  r^  .f  made  in  a  pn- 

wardens  of  any  other  division  than  a  parish ;  and  taking  them  r\sh  hook,  is 
to  mean  the  churchwardens  of  the  whole  parish,  as  upon  the  charge  the  Ut- 
face  of  the  custom  they  must  be  supposed  to  mean,  then  the  Ihe  wne^prr.^ 
evidence  did  not  support  the  allec^ation.     2dl\',  The  custom  in  j>o«ion  «»  fu- 
question  being  m  dispute  between  the  town  or  Bradford  on  the  ther  entry,  ex- 
one  hand,  and  the  chapelry  of  Haworth  on  the  other,  evidence  pro'^^iJns^ 
was  admitted  on  the  part  of  Bradford  of  certain  accounts  of  "****  ^  ^^^ 
their  own  wardens  in  1679:  in  which  were  the  following  en*  also  admisubie 
tries: — "  Received  of  Haworthy  who  this  year  disputed  this  our  *^'  *"^* 
'*  ancient  custom ;  but  after  we  had  sued  them,  paid  it  accord- 
'*  ingly,  8/.  and  \L  for  costs."     And  at  the  head  of  the  same 
page  was  written,    "  It  is  an  ancient  custom  thus  to  proportion 
"church-lay:     1st,    The  chapelry  of  Haworth  pay  one-fifth; 
**  Bradford  a  third  of  the  remainder ;   and  the  rest  to  be  equally 
•*  divided  according  to  the  churchwardens  of  the  several  other 
**  townships  in  the  parish."     It  was  objected  that  these  accounts 
coming  out  of  the  hands  of  the  Bradford  ofiicers,  could  not  be 
^nade  evidence  by  them  of  a  right  to  call  upon  Haworth  to  con- 
tribute 
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ITM.       tribute  towards  their  rates;  and  that  at  all  events  if  the  receipt 
were  evidence  of  the  actual  payment,  the  other  part  stating  the 


mgaimit  custom,  ought  not  to  be  so  considered.  Both  these  olgectioBS 
Hbatow.  ^gj^  over-ruled  by  Buller^  J,  at  the  last  York  assizes,  and  a  ver- 
dict was  taken  for  the  plaintiffs,  subject  to  be  set  aside,  and  a 
nonsuit  entered,  if  this  Court  should  be  of  a  different  (q)inioa. 
To  the  first  he  answered,  That  it  was  enough  to  support  the  coi- 
tom  that  the  officers  of  Bradford  had  always  in  point  of  fiKt 
been  called  churchwardens ;  and  therefore  it  ^-as  a  mere  matter 
of  description.  As  to  the  second  objection,  he  said  that  the  re- 
ceipt was  good  evidence,  because  the  officers  of  Bradford  there- 
by charged  themselves  with  the  actual  receipt  of  so  much  money 
to  the  use  of  the  public,  for  which  they  were  bound  to  acooont; 
and  that  as  to  the  other  writing,  stating  the  custom,  it  was  evi- 
dence, on  account  of  its  being  referred  to  by  the  receipt,  and  ap- 
pearing to  be  all  one  document  A  rule  nisi  for  setting  aside  the 
verdict  having  been  granted. 

Law  shewed  cause  against  it ;  and  Chambre  and  Topping  again 
urged  the  same  objections  as  before. 

Lord  Kenton,  Ch.  J. — As  to  the  first  objection,  these  of- 
ficers may  have  obtained  the  name  of  churchwardens  of  the  town 
of  Bradford  by  prescription ;  for  church  rates  depend  upon  pre- 
scription alone ;  but  if  that  be  not  their  legal  name^  it  is  sufficient 
here,  for  they  have  made  their  return  to  the  writ  of  mandamus  as 
churchwardens  of  the  town  of  Bradford  /  and  it  is  merely  a 
name  of  description ;  and  with  regard  to  the  admissibility  of  the 
evidence,  it  is  clear  tliat  one  entry  was  properly  admitted,  be- 
cause it  charged  the  parish  officers  with  the  receipt  of  the  money : 
and  then  the  entry  immediately  preceding  it  must  also  be  ad- 
mitted, because  the  other  refers  to  it ;  in  fact  they  are  both  parts 
of  one  and  the  same  transaction,  each  explaining  the  other. 
Even  without  this  reference^  I  do  not  see  any  objection  to 
admitting  the  second  entry  as  evidence  proprio  vigorcy  because 
usages  relating  to  parishes  must  be  got  out  of  the  parish  books. 
It  is  like  the  instance  of  court  rolls,  which  are  firequently  ad- 
mitted in  evidence,  though  they  affect  the  rights  of  third  per- 
sons. However,  it  is  not  necessary  to  decide  it  on  this  groundy 
though  I  have  a  strong  opinion  Upon  it :  but  without  resorting 
to  it,  I  am  clearly  of  opinion  that  it  is  admissible  for  the  maiOQ 
first  given. 

AsHHVRST,  J. — According  to  all  the  rules  of  evidence^  the 
last  entry  of  payment  by  the  parish  officers  is  clearly  admissi- 
ble^ 
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lAtj  because  the  officers  thereby  charged  themselves  with  the       1792. 
receipt     Then  the  question  is,  Whether  the  other  entry,  ex- 


phdjaing  the  custom  under  which  the  payment  was  made^  be  not       ^^Imh 
'  also  good  evidence  ?    I  see  no  impropriety  in  admitting  it,  be-     ^■^t<*** 
cao^e  it  immediately  refers  to  the  othel* :  both  of  them  bebg 
written  on  the  same  page,  and  on  the  same  subject,  must  be 
taken  into  consideration  together. 

Buller,  J.  and  Grose,  J.  of  the  same  opinion. 

Rule  discharged* 


The  Kino  against  The  Inhabitants  of  Tolpuddle.         Satmrday, 

May  xaih. 

npHE  justices,  at  the  quarter-sessions  in  Dorsetshire  confirmed  The  pauper 
"*"   an  order,  by  which  G.  HiUf  his  wife,  and  their  seven  ^V  lo^.  A«r"* 
children,  were  removed  from  Puddletown  to  Tolpuddle^  subject  J[2*"!L!!5^ *ti, 
to  the  opinion  of  this  Court,  on  the  following  case :  the  farmer  that 

Jokn  Chapman  was  the  tenant  and  occupier  of  a  certain  fiurm  ftd^n  puticu-  ' 
in  the  parish  of  Tolpuddle,  part  of  the  stock  of  which  ferm  con-  ^Jj^^^'JJ 
listed  of  cows,  which,  according  to  the  usual  course  of  hus-  the  year,  dur- 

...       -  111  11  1   .         »»g  whkh  time 

baiKlry  m  that  county,  had  been  constantly  let  to  some  dairy*  no  other  cattle 
man.    The  pauper  rented,  under  a  verbal  agreement,  those  l|[|!^^diere^t 
cows  of  Chapman  J  being  twenty  in  number,  at  the  rate  of  T^**^^»  th«t 
SL  lOi.  per  cow,  per  annum :   it  was  also  agreed  between  the  ment  whhin  the 
parties  (as  is  usual  in  such  contracts  in  the  county  of  Dorset)  ]^j^  f Imd'con- 
tbat  the  owner  of  the  cows  should  feed  and  support  them,  and  "^uentfy  gaio- 

'^^       ,  e<* «  settlement 

Sot  the  purpose  of  feeding  and  supporting  them  in  the  best  by  it. 
Baanner,  that  such  cows  should  depasture  In  certain  lands,  called  i^g.'  * 
the  Caw  Leaze  Grounds,  from  May-^  to  the  18th  of  Septem-  ^^ /^"^. 
ber ;  and  after  that  ttme^   in  certain  meadow  grounds,  which  4MmS,%io,'\ 
ftre  kept  for  that  purpose,  firom  the  time  the  same  are  mowed ; 
both  which  grounds  were  part  of  the  said  farm,  and  then  in 
the  occupation  of  Chapman  ;  and  when  the  pasture  of  the  mea- 
dow grounds  was  consumed,  that  the  cows  should  be  kept  by 
Ompman  in  some  other  of  the  fiurm  grounds  with  his  other 
cattle,  or  be  foddered  in  the  same  farm-yard  with  hay  by  him. 
The  land,  called  the  Ccno  Leaze,  was  to  be  laid  up  by  Chapman 
at  Laify'day,  and  not  fed  upon  by  any  cattle  whatsoever  until 
Jlldgh<2ffjf.    Chapman  was  not  to  feed  any  other  cattle^  either  in 
the  Cow  Leaze  or  meadow  grounds,  whilst  the  same  were  fed  by 
the  cows  so  rented  by  the  pauper ;  but  the  hay  of  the  meadow 
grounds  was  cut  and  taken  by  Chapman ;  and  the  Cow  heaxe 
giround  was  fed  by  him  aft^  the  cows  had  quitted  such  grounds. 
In  case  any  cow  did  not  calve  on  or  before  Majf-dmfy  or  if  any  of 

them 
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1792.  them  afterwards  died,  or  became  barren,  anallowanoe  was  to  be 
"  made  to  the  pauper ;  and  in  case  of  sickness  amongst  the  Cit> 
tie,  Chapman  was  (as  is  usual  in  such  cases)  to  defray  all  ex- 
ofT  o  '  penses.  The  pauper  was  not  bound  to  repair  any  fence  in  any 
ground  in  which  the  cows  were  fed.  It  was  further  alao  agreed. 
That  the  pauper  should  have  a  dwelling-house  on  the  farm,  a 
right  of  feeding  a  mare  on  the  &rm,  and  keeping  his  pigs  in  the 
yard,  and  of  cutting  fuel  for  the  use  of  the  dairy ;  but  he  had  no 
other  right  whatsoever.  The  said  contract  continued  in  finoe 
for  the  space  of  five  years ;  during  the  whole  of  which  time  the 
pauper  resided  in  the  said  house  in  the  parish  of  Toljmddle.  The 
above  are  the  usual  and  customary  terms  in  such  contracts  in  the 
county  of  Dorset :  it  is  the  common  practice  for  tenants  of  fiurms 
to  let  cows  upon  these  farms ;  and  such  letting  is  called  A  Let- 
ting of  a  Dairy. 

Bearcrnfij  in  support  of  the  order  of  Sessions,  relied  on  the 
case  of  B*  v.  Piddletrenthiie  (a)  as  decisive  of  the  present ;  ob- 
serving^ That  if  there  were  any  difierence,  this  was  m  stroller 
case  than  that;  because  here,  by  the  agreement,  the  cows  weie 
to  be  fied  on  certain  doses,  to  the  exclusion  of  the  farmer's  pos- 
sessions; so  that  for  a  certain  part  of  the  year  he  had  the  ta^ 
elusive  possession  of  these  fields  (6). 

,  Mills  and  Batid^  contra^  argued.  That  the  pauper  gained  no 
settlement  in  TolpuddU^  whether  tliis  case  were  considered  on  the 
words  of  the  statute  IS  4*  i4>  Car.  2.  or  on  the  authority  of 
decided  cases.  First,  By  the  IS  4*  l^-  Car.  2.  c.  12.  s*  1.  two 
justices  arc  authorized  to  remove  persons  who  come  to  settle  in 
any  tenement  under  the  annual  value  of  10/.  It  is  true^  thai 
that  act  was  passed  to  prevent  vagrancy;  and  that  the  abi* 
li^  of  the  pduper  has  been  considered  as  the  criterion  of 
judging  whether  or  not  the  party  come  within  it:  but  it 
must  not  be  forgotten,  that  the  statute  itself  has  pointed  oot 
the  means  of  asccrtaini;ig  that  ability.  It  is,  therefore^  no 
argument  to  say.  That  there  may  be  other  instances  of  abi- 
lity, the  statute  having  described  the  only  one  which  is  the 
groundwork  of  a  settlement,  namely,  that  of  settling  on  a 
tenement  of  a  certain  value.  Now  "tenement"  has  a  dear, 
known,  and  defined  signification.  It  is  the  operative  word 
in  the  statute  de  donis  (c).  Lord  Cokef  in  commenting  upon 
it  {d)f  says  it  includes  not  only   all  corporate  inheritances, 

(•)  Antr,3voL77i. 

(^)  Wbich«  it  wat  admitted  by  the  other  tidcy  in  answer  to  a  question  from  die  Cooctt 
were  of  the  annual  value  of  more  than  xo/. 
(0  Stac  Wesun'uuier  a,  13  £d.  x,  c  z.  (/)  Ct.  Ut.  X9,  U 

but 
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titft  fldM)  all  inheritanoefl  issuing  out  of  them,  or  concerning,  or       1792. 
infiMted  to  the  same;  and  that  they  may  all  be  entailed.  But  ^^  if 


**  tii6  grant  be  of  an  inheritance  merely  personal,  or  to  be  ex-        aiain,t 
«•  e^dsed  about  chattels,  and  is  not  issuing  out  of  land,  nor    ^Jnt$  ©?**" 
«  ootie^ming  land,  they  cannot  be  entailed,  because  they  sa-    ToLroDDti. 
••  TOtrr  nothing  of  reality."     Whatever  therefore  is  a  tenement 
ftfay  b^  entailed ;  and  vice  versa j  wbatcvei^  is  not  the  subject  of 
Mk  elitafil  is  not  a  tenement:  but  the  interest  \^hich  this  panper 
look  could  not  have  been  entailed :  it  was  not  a  tenement ;  for 
it  was  n^fkber  the  land  itself^  nor  any  interest  arising  out  of 
lAfid.     It  wa6  a  mere  personal  contract  for  the  use  of  cows, 
dttfing  a  certain  part  of  the  year.     The  fiirmer  did  not  part  with 
tllD  laftd:    he  still  continued  in  law  the  occafrier  of  it;  and 
liijglit  have  brought  trespass  for  any  injury  done  to  it,  or  eject- 
Meat  to  recover  the  land  ilsdf ;  Neither  of  which  the  pauper 
colrid  have  brought,   and  yet  both  of  which   he  might  have 
Mlintained,  had  he  been  the  occupier  of  the  land :  nay  (strictly 
afMHridiig)  be  was  not  even  the  occupier  of  the  cows;    This  wiis 
tiMft  tf  letting  of  the  cows,  and  of  the  fields  ah  which  they  were 
W  he  depastured ;  but  the  farmer  continued  in  possession  of 
both;  who,  in  order  to  indace  the  paupeir  to  give  a  certain 
pficef  for  the  milk  of  the  cows,  engaged  that  they  should  be  fed 
oh  particular  grounds.     This  therefore  is  not  di8tingKtishrf>}e 
ftom  atiy  other  personal  contract :  it  is  like  an   agk'eement  for 
die  use  or  feeding  of  ^ny  other  animals,  as  horses  or  gees6 ;  or 
lSk€  taking  the  fleece  of  sheep,  the  apples  of  an  orchard,  or  the 
inPp^  on  an  hop-ground ;  neither  of  which  is  the  taking  of  a 
Mi^inent.-^Seoondly,  All  the  cases  have  turned  oh  the  legal 
meailiftg  of  the  word  <<  tenement."     In  E.  v.  Minchinkamp^ 
tail  (a),  the  Court  said,  That  taking  the  pasture  of  a  piece  of 
K^oAkd  was  not  more  than  taking   die   herbage,'  or  taking  a 
oommon,   which  could  not  be  esteemed  part  of  a  teAeiAent 
within  the  meaning  of  the  statute.     In  IL  v.  Whixley  {b\   a  ^ 
cattle^gBtd  waft  considered  as  a  freehold,  which  could  only  be 
devised  according  to  the  statute  of  frauds.     In  IL  v.  Old  Aires* 
fifri\c\  where  a  fishery  was  held  to  be  a  tenement,  the  Court 
<uCf)HeMiy  said,  that  the  soil  passed.    In  R.  v.  Sttite  (i/),  there 
iihv  a  o<Mpiete  taking  of  the  moodbw-giyytaid*  for  ten*  monthr; 
ibr  tb^  {ftKiper  took  i9ie*  hay-g^ms  aAd  aftoftnath  of  the  meadow, 
andfenoad  it:  aMd  th^  ca^  of  JR.  v«  Ldckerfyie)  is  expressly 
m  pc^lt.     AkboQgh  the  wordtf  letf    and  demif&y  ttod-  dairyi  - 

(«)  Bolt.  347.  and  Sir.  874*  W  Ante,  x  vol  137.  (0  IMd  358. 

(W)  JtAViy^  nk  43k.  (')  J^MT,  St  C.  31J. 

Vol.  IV.  Xx  were 
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1792.      were  in  that  case,  the  Court  said.  That  no  intereit  in  the  land 
^""^^—^    passed.    That  **  a  tenement  must  lie  in  tenure^  and  muit  idite 
mgmmH       <*  to huid :  whereas,  that  contract  related  to  the  cowa.*  that  it 
^^^"^j^^*    •*  was  only  an  agreement  for  the  use  erf"  the  cowa  and  the  fsed- 
ToLrvDBLi.  <c  ing  of  them ;  and  that  it  was  merely  personal:**  and  noCwidi- 
standing  the  authority  of  this  case  was  in  some  dqprw  ahakoi 
in  that  of  R.  ▼.  PiddUtrenthide  {a\  it  may  be  suflBdent  tn  ob- 
serve. That  that  case  may  still  be  supported,  ^loa^  tht  hits- 
rest  which  the  pauper  in  this  case  took  be  not  considered  to  be 
a  tenement,  for  there  the  pauper  took  a  rabbit-warren,  iriiidi 
alone  (the  Court  said)  was  sufficient  to  give  a  settlement;  and 
therefore  it  was  unnecessary  for  the  Court  to  have  gone  into 
the  other  point;  and  Lord  Kayon  expressly  said.  That  on  tbs 
other  point,  that  case  was  distinguishable  from  IL  v.  Lackahi. 
In  22.  V.  Fitttmgley  (6)  BMery  J.  said,  That  it  was  better,  fiir 
the  sake  of  certainty,  to  alnde  by  the  strict  letter  of  the  act  of 
parliament    Now  R.  v.  LockerUf  was  decided  upon  the  strict 
letter  of  the  act;  because  the  Court  did  not  consider  the  taldag 
of  a  dairy,  which,  explained  as  it  was,  was  only  a  penonsl 
contract,  to  be  the  taking  of  a  tenemeni.    But  even  if  the  pnh 
priety  of  the  decision  in  £•  v.  Lockerfy  were  more  questionable 
than  it  is,  had  it  been  res  miegra^  yet  as  it  has  been  constantly 
acted  upon  for  a  series  of  years  in  Dorsetshire^  where^  Aom  the 
mode  of  cultivation,  more  questions  have  arisen  upon  this  sub- 
ject than  in  any  other  county,  it  ought  now  to  be  snj^rted. 
In  R.  V.  Thompson  (c),  where  a  conviction,  universally  admitted 
to  be  inaccurate,  was  supported  because  it  was  taken  from  die 
precedent  in  Bwm^  the  Court  said,  <<  That  it  was  better  for  the 
^^  subjects  that  even  faulty  precedents  should  not  be  •>*^^f»| 
<*  than  that  the  law  should  be  uncertain." 

Lord  Kenton,  Ch.  J. — It  is  certainly  very  much  to  be 
wished,  tliat  the  decisions  of  the  magistrates  below  should,  on 
examination  here,  be  found  to  be  consonant  to  the  laws  of  the 
land:  and  I  am  happy  to  find  that  we  are  relieved  from  the 
supposed  inconvenience  of  sending  down  a  new  code  of  laws  to 
the  county,  where  this  question  arose;  because  our  opinion 
upon  this  case  concurs  with  that  formed  by  the  justices  acting 
in  their  sessions  as  well  as  that  by  the  two  justices  who  made 
the  original  onler.  From  the  passing  of  the  statute  of  Car.  2. 
to  the  present  time,  the  construction  put  on  it  has  been  what 
is  called  a  Liberal  Construction,  in  order  to  confer  a  settlement 

W  Aate,  3  Tol  77a.  (I)  Aate,  i  toI  458.  (0  Aatc,  1  voL  iS. 

on 
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on  those  persons  who  have  the  ability  to  take  a  tenement,  which       1 792. 
the  statute  has  established  as  a  criterion,    I  confess,  it  seems 


to  me  impossible  to  reconcile  the  decision  in  R,  v.  Lockerly       egaimst 
with  our  determination  in  this  case^  that  the  pauper  gained  a       ,b^  ^f ^*^* 
lettlement  in  Tolpuddlei   but  if  we  are  of  opinion  that*  that  ^oJ-ropBti, 
case  cannot  be  supported,  it  will  be  more  manly  to  say  so  in 
express  terms,  than  by  endeaTouring  to  make  nice  distinctions 
to  induce  the  magistrate  below  to  consider  it  as  an  authority 
hereafter.     When  the  case  of  R.  v.  Piddletrenthide  came  be- 
fore us,  we  all  doubted  of  the  decision  of  R.  v.  Lockerly:  but 
there  being  another  distinct  ground  upon  which  we  were  war- 
ranted in  supporting  the  settlement,  we  were  not  directly  called 
upon  to  over-rule  that  case.     But  now,  it  being  impossible  to 
distinguish  between  this  case  and  that,  I  think  we  are  bound  to 
deny  the  authority  of  that  case^  and  to  substitute  in  its  room  a 
better  exposition  of  the  statute  of  Car.  2.    It  has  been  argued. 
That  if  we  decide  this  to  be  a  tenement,  we  shall  depart  from 
the  words  of  the  statute :  but  in  this  case^  the  pauper  took  a 
tenement,  emphatically  a  tenement    Any  thing  is  a  tenement 
which  is  a  profit  out  of  land.     In  order  to  take  a  tenement  it 
is  not  necessary  that  the  party  should  have  the  fee-simple  or 
fee-tail;  any  minute  interest  in  land  is  parcel  of  a  tenement. 
Such  minute  interest  indeed  cannot  be  entailed;   but  all  the 
parcels,   when  consolidated  together,   may.     A  beast-gate  has 
been  hdld  to  be  a  tenement :  and  yet  that  is  not  the  whole  land, 
but  the  profits  of  the  land  to  a  certain  amouht.     So  here  the 
profits  of  these  lands  are  to  be  taken  exclusively  by  the  cows 
whidi  the  pauper  rented.     If  the  cattle  had  been  his  own,  and 
he  had  rented  the  feeding  of  them,  that  would  have  been  un- 
questionably a  tenement;  like  the  taking  of  the  pasture,  the 
hay,  and  aftermath:    and  I  think  that  these  cows  were  the 
fMuper^s  for  a  certain  period :  they  were  not  so  far  his  own 
that  he  could  have  sold  them ;   but  they  were  his,  that  he  might 
use  them  under  the  contract  for  a  limited  time:  and  this  was 
not  the  less  a  taking  of  a  tenement,  because  the  pauper  could 
only  enjoy  the  land  in  a  particular  mode ;  for  in  many  farms, 
the  tenant  stipulates  that  he  will  not  depasture  sheep  or  horses 
<m  particular  grounds.    I  do  not  see^  therefore^  why  this  is 
not,  strictly  speaking,  a  tenement;  for  the  pauper  had,  for  a 
ttrtain  part  of  the  year,  the  exclusive  right  to  the  pasturage  of 
these  grounds,  to  be  taken  by  the  mouths  of  the' cattle. 

A8HHUBST9  J. — The  case  of  JS.  v.  Lockerly  does  not  ap- 
pear to  me  to  have  been  decided  according  to  the  true  mean- 

X  X  2  ing 
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1792.       ing  of  the  statute  otCar.  £.:  ud,  bekg  of  ibat  apilita,  it  if 
better  to  deny  the  authority  of  it  B^equi^wtHife  loii  tlia  ma* 


Tbe  KiMo 


^4        gistrate*  hereafter  should  act  vpon  it.    The  tma  poUcf  of  thi 
The  uhaUt*.   g^(^(e  of  Car.  2.  was,  as  appears  by  tba  praainhl%  U>  picnat 

tOtI  €m 


ToLjmmotA    vagrants  coming  to  settle  in  those  parishes  what?  iheva  wm  tht 
b^  stocky  the  largest  coBmouB  or  wastes  lo  build  ojiHigs^ 
and  the  most  woods  for  them  to  burn  and  destioy;  aad  llm^ 
fore  the  Legislature  imposed  this  restriction  on  peraoiis  oaang 
to  settle  in  a  new  parish,  that  they  should  have  a  tenaasaal  sf 
lOL  per  aumani  for  it  was  considered,  that  if  tfaa  parsoA  had 
credit  for  that,  it  was  not  probable  that  be  woiild  oeeanoa  tho 
mischief  against  which  that  act  was  intended  lo  faatd.    IWr 
the  question  here  is.  Whether  it  may  not  Surly  ha  sai4  thsl 
this  pauper  rented  a  tenement  of  the  aaaual  aajbie  af  )0L  m 
Tolpuddle?    In  the  first  ploce^  he  had  the  vpaiata  posaeaM 
of  a  hou6e;**in  the  next,  he  raalcd  not  meialy  tha  waSlk  sf 
the  cows,  but  the  cows  th^nsdves,  and  tbe  lasd  wfer  ceiasia 
qualifications;  Ux  he  had  a  right  in  certain  closes,  oaaaLlo  thi 
exclusion  of  the  fiurmer  himsdE    The  cams  wcsa  nak 
iured  where  the  lessor  chose^  but  in  particular  fiaUs;  aad 
ing  a  certain  part  of  the  year  no  olbar  catik  weaa  te  ha  M  at 
those  grounds.    During  that  time^  ihaieibis^  ihe  paopathsd 
a  separate  pernancy  of  the  profits  of  those  fisMii,  whish  ia  eqasl 
to  a  demise  of  the  land  itself:  and  though  this  oootSMt  did 
not  amount  to  annual  deaiise  of  the  land»  yet  during  a  past  ef 
the  year  the  paupor  had  the  separate  pemaacy  of  tha  ptoAls; 
and  it  is  not  necessary  under  this  statute  diat  the  party  should 
have  the  tenemeot  for  the  whole  year.    Then,  aa  ^m  pasynr 
rented  70/.  per  annuMf  as  fisur  as  the  teat  of  abihly  goa%  ha  was 
not  one  of  those  persons  described  in  the  pnambla  ai  d^  st»> 
tute  of  Car.  2.;  and  on  principles  of  pablio  ooniaoienaa^  I  am 
of  opinion  that  he  took  a  tenement  of  the  valae  of  nL  per 
aimaan,  within  the  meaning  of  the  statute  of  Qm.  2. 

BuLUB,  J. — The  first!  <}uestion  is,  Whechor  this  casa  has 
not  been  already  decided?  I  thinh  that  it  has  ia  A  a.  Pfddk^ 
trenMdej  and  die  ai^guflBenta  pressed  upoa  aa  by  th»  oaunsel 
against  the  order  of  Session^  about  adhaang  aa  dacidad^  cases, 
ought  to  weigh  with  us  ia  supporting  that  case,  ht  that  case 
there  were  tw<^  points,  upon  each  of  which  tha  CouvC  gaaa  a 
distinct  opinion :  in  determining  one  of  tham^  it  becaoie  nacos' 
sary  to  take  into  consideration  tba  case  of  R.  v.  Locie^ 
which  wa  all  thought  was  wronglji  deakled.     Bat  it  kaa  now 
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been  arguedy  That  the  caie  of  &  t.  PiddleirerUkide  is  no  aa«  17^; 

thority  for  the  present,  because  it  was  decided  on  the  other  ■ 

gronmi,    namely^    the  taking  of  the  rabbit-warren;   and  that  ^^* 

wkot  was  said  by  the  Coort  in  that  case^  relative  to  the  dairy,  T^  ""k^Kt- 

exfcrajiidicial.     Perhapsp  if  a  question  were  to  arise  here*  TvtruDDn. 


after  on  the  other  point,  the  taking  of  the  warren,  the  same  ar« 
gamem  would  be  applied  in  that  case;  and  it  woidd  be  con^ 
tended  that  R.  r.  Piddletrenthidt  was  decided  on  the  dairj^ 
and  not  on  the  rabbit-warren;  and  thus  the  case,  which  we  con^ 
sidercd  to  bate  been  rightly  determined  on  two  grounds,  would 
\m  frittered  away,  and  would  be  no  autliority  upon  either :  but 
1  think  that  that  is  not  extnyudicial^  which  is  made  a  point  in 
die  caae^  and  argued  upon  at  the  bar.     The  case  of  £.  v.  Pid^ 
dktrtnthidt^  therefore^  I  consider  as  a  decided  authority  on  this 
fCfy  point.     Then  it  was  contended.  That  the  great  criterion* 
a  the  ability  of  the  pauper,  as  marked  out  by  the  statute.     Now 
dw  paaper  bad  the  ability  to  rent  lOL  per  annum  ^  and  the 
^estknt  is.    Whether   that  did  not   gain  him  a  settlement? 
Agnast  it,  it  is  said.  That  he  had  no  interest  in  land,  that  the 
^particolar  fields  were  not  the  obgeet  of  his  contract,   that  he 
merely  rented  the  cows,  and  that  the  wh<de  was  a  personal  con- 
tract; but  I  think  that  he  had  an  interest  in  land;  and  that 
unlesa  be  could  hare  had  all  the  profits  of  the  meadow  for  a 
certain  part  of  the  year,  he  would  not  have  taken  the  cows. 
Another  argument  was,  That  because  the  pauper  had  not  an 
interest  which  could  be  entailed,  it  was  not  sufficient  to  confer 
on  him  a  settlement.     But  whether  a  thing  may  or  not  be  en* 
tailed,  depends  upon  the  su^ect-matter^  and  not  upon  the  inte^ 
rest  which  the  party  has  in  tlie  subject     Here  the  interest  which 
the  pauper  had  could  not  be  entailed  on  account  of  the  imbe- 
ciliiy^  of  his^  estate.     Bot  supposing  his  interest,  which  was.  only 
Mnponury,  had  been  perpetual,^— suppose  A.  had  granted  to 
hiai  and  his  heirs  the  right  of  depasturing  twenty  cows  for  six 
months  in  every  year,    I  think  that  might  be  entailed.     But 
thii  case  goes  still  farther;,  because,  by  the  very  terms  of  the 
ceQCract,  no  other  cattle,  not  even  those  of  die  &rmer  himself 
wiere  to  be  fed  on  those  particular  grounds  on  which  the  pau* 
pesfs  cows  were  to  depasture^  therefore,  he  had  the  exduave 
possession  of  those  fields  during  that  time.    This  goes  ^  great 
way  to  answer  the  difficult  stated  at  tlie  bar :  for,  as  at  pre- 
sifDt  advised,  it  seems  to  me^  that  if  the  pauper  had  the  sole 
poaMssiodr  oi^  which  is  ifae  sane  tMng,  die  sole  profits^  he 

might 
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1792.      might  have  maintained  trespass  {a) ;  but  on  that  point,  it  it  not 
necessary  to  ^ve  a  decisive  opinion* 


The  iCtws 

tfmUti  Grosk,  J. — I  was  always  surprised  at  the  determinatiop  of 

'^""^i^^***'  R.  V.  Lockerly;  because  Ae  pauper  todL  a  dweUin^Jioine  is 
ToLPooDi.1.  ^q\]  ^  the  dairy;  and  the  case  happened  after  it  had  been  de- 
cided that  a  windmill  and  a  rabUt-wianren  aeverally  gave  a  set- 
tlement. The  case  of  Kiwver  and  Sicne  (ft)  was  the  ground  of 
my  opinion  in  J?,  v.  Ptddleirentkid^t  for  there  the  Court  wni, 
^  A  mill  has  been  held  to  be  a  tenement,— and  why  not  dds 
^  (a  rabbit-warren)?  It  is  his  ability  to  pay  lOL  per  wumm 
«<  that  is  the  foundation  of  the  settlement;  and  wfaethor  he  psy 
**  it  for  a  house  for  habitation,  or  far  a  warren,  wiiich  fariogs 
<<  him  in  a  profit,  is  not  material**  In  JZ.  v»  AVft&tf^vn^iidr  we 
were  all  of  opinion  that  the  case  of  iZ.  v.  LockeHj/  was  at  levt 
doubtful :  and  as  this  cannot  be  distinguished  firom  it,  I  have 
no  difficulty  in  saying  it  cannot  be  supported;  as  being  direcdj 
contrary  to  the  construction  uniformly  put  on  the  statute  of 
Cor.  8.  which  has  turned  on  the  alnlity  of  the  panper :  bat 
here  the  pauper  came  to  live  in  a  dwdling-house  in  Talfmiik^ 
and  took  a  certain  interest  in  the  land,  explained  in  the  case  to 
be  the  pemanqr  of  the  profits  of  the  land,  to  theexdumm  of  the 
owner,  to  the  amount  of  more  than  lOli  per  anmmi  which  laa 
of  opinion  is  sufficient  to  give  him  a  settlement  in  that  parish. 

Both  orders  confirmed* 

(«)  Vi(L  mich  r.  Hmn,  BmU.  N.  P.85.  (I)  I  Str.  678. 


^•■^  Davis  against  Dinvitoodt. 

Husbuids  and     HPHIS  was  an  action  by  the  executrix  of  a  surviving  tmstee 
^J^^iSTbT*"  underamarriage-settlementof  J.£€w£s,inl780,  byvdiich 

witnesKs  either  certain  household  floods,  mentioned  in  a  schedule  annexed  to 

fot  or  acuoit 

ecber.  the  deed,  were  settled  to  the  sole  and  separate  use  o(Lemis^% 
wife ;  and  it  was  brought  against  the  defendant,  sheriff  of 
Monmouthshire^  to  recover  back  the  value  of  some  of  thoae  ar- 
ticles, which  had  been  seized  and  add  by  him  under  an  execu- 
tion against  Lewis.  At  the  trial  at  Monmoidk^  before  Gfrosr,  J. 
J.  Lewis  was  called  as  a  witness  to  prove  the  identic  of  tbe 
goods.  The  defendant's  counsel  objected  to  his  competency ;  and 
it  was  said  that  he  was  interested:  to  irfiich  it  was  answered.  That 
he  came  to  speak  against  his  interest;  for  that  if  these  goods^ 
which  had  been  seized,  were  not  his  own,  and  could  not  be  taken 

to 


DiMWOOOT. 
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to  pay  his  debt,  he  would  be  liable  afterwards.     Whereas,  if      1792. 
they  could  be  taken  in  execution,  his  debt  would  be  discharged.   — — — - 
—  The  learned  Judge  admitted  the  witness,  but  reserved  the    _  ^md 
point. 

Adair^  Seijt  having  obtained  a  rule  to  shew  cause  why  the 
verdict  for  the  plaintiff  should  not  be  set  aside,  and  a  new  trial 
had, 

Baaoyer  and  Lan^  now  shewed  cause  against  it;  arguing  that 
the  husband  was  a  competent  witness  in  this  cause,  because  he 
was  not  interested.  The  rule  with  regard  to  admitting  hus- 
bands or  wives  as  witnesses,  is  accurately  laid  down  in  the 
law  of  Nisi  Prius  (a),  where  it  is  said,  **  that  husband  and  wife 
^  cannot  be  admitted  to  be  witnesses  Jbr  each  other,  because 
^  their  interests  are  absolutely  the  same;  nor  against  each 
^  other,  because  contrary  to  the  legal  policy  of  marriage ;" 
and  this  rule  appears  to  be  warranted  by  the  cases ;  Broughion 
V.  Harpur^  2  Ld.  Baym.  752. ;  and  Beniley  v.  Cookf  cited  in 
JR.  V.  Clixjigery  ante^  2  voL  265.  went  on  the  ground  of  inte- 
rest; and  1  Brownl.  47.;  R.  v.  Clivigerj  ante^  2  voL  263.  on 
die  policy  of  marriage.  Then  the  only  ground  on  which  hus* 
bands  or  wives  are  rejected,  when  speaking  for  each  other,  is 
that  of  interest;  but  here  the  interest  was  the  other  way;  and 
if  the  ground  of  interest  be  laid  out  of  the  case^  it  was  not 
against  the  policy  of  marriage  to  admit  this  husband ;  for  this 
was  an  action  against  the  sheriff,  in  which  the  wife's  interest 
does  not  at  first  appear  to  be  affected ;  and  if  the  Court  take 
notice  of  the  situation  in  which  the  husband  stood,  they  must 
sec  that  the  interest  of  the  wife  was  sole  and  separate  from  that 
of  her  husband.  In  Williams  v.  Johnson  (6),  to  an  action  against 
the  daughter's  husband  for  wedding-clothes,  the  defence  was, 
that  the  goods  were  furnished  on  the  credit  of  the  fiither;  to 
prove  which  the  mother,  who  was  present  when  the  goods 
were  bought,  was  called  to  charge  her  husband,  and  allowed. 

Lord  Kenyon,  Ch.  J.  (stopping  Adair^  Serjt.  and  Caldecott^ 
centra). —  Independently  of  the  question  of  interest,  husbands 
and  wives  are  not  admitted  as  witnesses  either  for  or  against  each 
other :  from  their  being  so  nearly  connected,  they  are  supposed 
to  have  such  a  bias  upon  their  minds  that  they  are  not  to  be  per* 
•mitted  to  give  evidence  either  for  or  against  each  other. 

BuLLER,  J. — It  is  now  considered  as  a  settled  principle  of 
law,  that  husbands  and  wives  cannot  in  any  case  be  admitted  as 
witnesses  either  for  or  against  each  other.  Rule  absolute. 

.    («)  ^»tf.  N.  P.  »S6. .  (I)x^.504. 

7  GOODTITLS 
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CASES  IN  JiLiSTE)^  TE&Mf 


1792. 


A  p«rol  igree- 
jnent  to  lease 
linds  for  four 
years  onlj  cre- 
ates a  tenancy 
•twill;  andiif 
that  tenancy  be 
not  determined 
before  the  day 
of  the  demise 
laid  in  the  de- 
claration, the' 
pUintiff  cannot 
recover. 
[3  £asi.  451. 
XO  Ibid.  13. 
13  Ihid.izx.] 


GooDTiTLi:  on  the  Demise  of  GallTlwAY  against 

Herbert. 

rWlHIS  was  an  ejectment  to  recover  the  possession  of  a  ham 
which  had  been  holden  for  a  term  by  the  defendant's  kte 
husband;  and  which  expired,  as  to  part  of  the  premises,  at  hb 
death,  and  as  to  the  rest,  at  the  Lady-^day  after  his  death.  The 
tenant  died  in  the  latter  part  of  the  year  1790;  and  on  Ae  2Iit 
of  November  in  that  year  an  agreement  was  entered  into  betweoi 
the  defendant  and  the  lessor  of  the  plaintiff's  £Either,  that  she 
should  continue  in  possession  of  the  premises  till  Mickadmas 
1791,  and  pay  a  rent  of  60/.  In  the  spring  1791,  it  was  agreed 
between  the  lessor  of  the  plaintiff  and  the  defendant,  that  the 
defendant  should  hold  the  farm  irom  Michaelmas  1791  for  4^ 
8,  or  12  years,  at  a  rent  of  78/.  per  annum.  There  was  no  me- 
morandum in  writing  made,  nor  any  lease  executed.  The  de- 
mise was  laid  on  the  Ist  of  Octoba\  Possession  was  demanded  on 
the  5th  of  the  same  month,  and  refused.  Some  repairs  were 
done  by  the  tenant,  in  pursuance  of  the  agreemoit,  three  or  four 
4ays  after  the  agreement  was  made.  The  jury  found  ibr  the 
defendant  \  and  the  plaintiff  had  leave  to  move  to  enter  a  ver- 
dict for  him,  if  the  Court  should  be  of  opinion  that  the  agree- 
ment did  not,  under  the  circumstances,  entitle  the  defendant  to 
hold  the  possession  against  this  ejectment. 

Lane  obtained  a  rule  on  a  former  day,  calling  on  the  defend- 
ant to  shew  cause  why  the  verdict  should  not  be  set  aside ;  which 
was  now  opposed  by 

Manley  and  Wigley,  on  two  grounds.  First,  The  defendant 
had  an  equitable  title,  because  he  had  made  repairs  under  the 
agreement;  or  secondly,  He  had  a  right  to  retain  the  possession 
to  a  day  subsequent  to  the  demise ;  for  if  the  defendant  were  to 
be  considered  merely  as  tenant  at  will  to  the  lessor,  the  latter 
could  not  determine  his  will  in  the  middle  of  a  quarter.  7¥ai- 
berlcy  v.  Grobkam-how,  Sir  T.  Jones  5.  Stonfii  v.  Hicks^  SaUt. 
41S.  and  Bree  v.  Lecsy  2  Bl.  Rep.  1171.  The  statute  of  frauds 
(a)  enacts,  That  ^*  all  looses  of  land  by  parol,  and  not  put  in 
<^  writing,  and  signed  by  the  parties,  shall  have  the  force  and 
*^  effect  of  leases  or  estates  at  will  only,  and  shall  not  either  in 
*^  law  or  equity  be  deemed  or  taken  to  have  any  other  or  greater 
^^  force  or  effect."   Then  the  defendant  was  a  tenant  at  will^  and 


(«)  a9  Cor.  a.  f.  3.  fc  <• 


consequently 
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ecMisequently  not  a  trespasser  till  the  will  w.Qft  detenniaed ;  Birch       Jl?M. 

T.  Wrishty  ante  1  vol.  878 ;  and  88S.     Now  the  lessor's  will  was 

not  determined  till  the  5th  of  October^  and  the  day  of  the  demise       ^t^^9s$ 
was  on  the  I  st  of  October.    The  plaintiff  therefore  cannot  recQV^     Hs mwt. 
ia  this  ejectm^it  i 

Lord  Kenton,  Ch.  J. — The  statute  of  frauds  says,  that  sudi 
an  agreement  as  the  present  shall  pnly.haye  the  effect  of  creat- 
ing a  tenancy  at  wilU  Now  a  tenant  at  will  i|»  not  a  trespasser* 
Here  the  tenancy  was  not  determined  until  after  the  day  of  tht 
demise  in  the  declaration;  and  consequently  the  plaintiff  cannot 
recover. 

Per  Cmiam^  Rule  discharged* 


W^l*i^»  w  ■  n  ■        J  I  %^ 


7r^v^i««H    tt9^ 


1 


Calcraft  against  Gibbs.  MmUy, 

May  liOu 

^O  this  action^  on  the  statute  of  Anne,  for  keeping  and  using  it  isoo  deftace 
a  gun  for  the  destruction  of  game,  without  being  qualified,  Mnjiti«  ot'Sc 
Wild  also  for  sliooting  without  a  certifi/cate»  the  d^fenc^  made  at  sfmf  i«wt,  that 

the  defendant 

the  trial  at  Maidstone  before  Gould,  X  was  under  a  deputalicMi,  hat  a  deputa- 
granted  by  Mr.  Roebuck,  as  lord  of  the  manor  of  North  Fleet.  ^^cbTing^' 
The  plaintiff  produced  a  grant  from  the  Crown  to  him  of  the  ***^*^?^\**« 

7  1       1  /.     J         ,  *  manor,  if  there 

manor  of  North  Fleet :  and  the  defendant  had  purchased  Ingress  appear  to  be  no 
of  him,  which  lies  within  thi§  manor*    The  learned  Judge  think-  fwlm   &e  ^ 
ing  that  the  question  respecting   the  boundaries  of  a  manor '"'^^l^'*^" 
ought  not  to  be  tried  in  an  action  on  the  game  laws,  the  plain-  Re^  19* 
tiff  was  nonsuited;  but  he  had  leave  to  move  to  set  it  aside. 

Shepherd  on  a  former  day  moved  to  set  aside  the  nonsuit,  on 
the  ground  that  Mr.  Roebuck-  had  not  only  no  title,  but  not  even 
a  olaon  of  title  to  the  roanop;  for  that  the  granting  of  this  deou- 
tation  was  his  only  exercise  of  right 

Band,,  Serjt.  was  to  have  shewn  cause  against  this  vule:  but 
The  Court  thought  the  point  too  clear  for  argameBt ;  for  that 
diough  U)e  judges  at  Nisi  Prius  had  iyequeatly  refused  ta  eater 
into  a  minute  discussion  of  the  boundaries  of  manors  in  actions  ' 
OB  die  game  laws,  one  instance  of  which  was  mentioned  as 
having  happened  some  yeavs  ago  at  Stafford,  bdbw  Lord  Ch.  J. 
Wilmot,  yet  that  in  the  present  case  there  was  no  pretence  oi  tide 
in  Mr.  Moebuck  s  and  therefore  they  made  tb» 

Riil»  abftolttto  (a)» 

(«}  Haaiimf  v.  BaUiyt  Bridgewater  Summcx^  Amwfi^  X79i*  ^  *^  action  for  a  penalty 
under  the  game  laws  for  shooting  a  pheasant,  BnUer,],  nonsuited  the  plaintifl^  it  appeariog 
that  the  defendant  wis  gaat-keeper  of  Sir  Ruhmrd  Htttrt  of  hit  maacNt  of  Bmtooy  aad 

had. 


eM  Cases  ik  easter  TERMt 


179S*        ^^  **  ^"^  constantly  shot  over  the  place  where  the  pheaaoit  vat  kHM;  no 

■     I  beuif  given  that  the  place  was  oat  of  the  manor.    And  he  said  that  ha  would  not  pot  it 

CALCHArr      upon  the  drfrndam  to  prorc  that  the  place  was  within  the  manor  (thoogjh  prcaaed  by  tk 

9r^         plaintiff*!  cnunacl  to  to  do)  for  that  he  would  not  in  such  an  action  ti^  the  boondaiinef 

dit  nHnor* 

P  JmC  tyt.]  Bh^  ▼.  Grtmti^  SaKtbwy  Spring  Asitaes,  1789.     This  was  an  nction  nf  Mt, 

for  pcnakits  under  the  gave  laws.    The  killing  being  proved*  it  appealed  that  the 

was  game-keeper  to  Lord  Sh^fitshmry,  and  that  Lord  Sbn^uAmj  was  owner  of  the  bnii 

where  the  game  had  been  killed.    Bomd  on  his  behalf  opened  a  case  of  tide  to  the  sasnsr 

of  Lord  5.  and  derived  it  dtfem^  several  ancient  deeds  as  fivhack  asthcicig^  of  Qnsm 

jrifaalil*.    Besides  whidi  he  o&ted  to  Aew  a  seism  m  Act  of  Lord  &  and  hb  aaoesMi^ 

hyisfeaied  acts  of  ownenhip,  and  eieiciseof  msnerial  righth  by  fcOing  tiaihcr  on  ihi 

wastes,  dec.  u  fiv  as  die  oldest  witness  could  remembery  which  would  be  sofidcat  in  dsi 


Mnrbf  for  the  plaintiff,  tntcmipted  him,  by  mying  that  he  knew  of  no  distinction  m- 
tended  to  be  taken  between  the  evidence  in  this  case  and  any  other.  That  this  action  bai 
been  agreed  to  be  brou^  between  the  paities,  expressly  to  try  the  right  to  theaansris 
question ;  that  they  wne  aware  that  Lord  &  had  eiercised  acu  of  ownership»  whidi  wv 
the  veiy  thing  complained  of;  and  that  the  plaintiff  was  ready  to  prove  by  sncient  wiitiap 
and  recordh  that  the  pbimtiff  was  lord  of  the  manor, 

Bv&Lftn,  J.  obsefvedt  that  it  was  not  competent  to  the  pssties  to  enter  into  any  snch 
agreement;  nor  should  he  |^  his  assent  to  it.  He  was  clearly  of  opinion  that  this  w« s 
very  improper  mode  of  trying  the  ancient  right  to  the  manor ;  lor  he  should  holdt  that  if 
the  de&ndant  proved  only  a  colourable  title  in  Lord  &  as  lord  of  the  manor«  and  the  cnsw 
ciaeofthosanMoerialrighuinlact,  which  had  been  opened,  that  would  boa  anfiacntds- 
fencc  agauut  the  penalties  of  the  act,  and  he  should  direct  the  jury  to  iad  far  the 
defendant. 

Wherenpoo,  by  agreement,  the  record  was  withdrswn. 


Momday,         England  on  the  Demise  of  Stburn  against  Slade« 

In  the  case  of  a 

F^«*'^^  1  'I^HIS  was  sn  ejectment  for  sn  estate  in  Lemishafm^  called  the 
where  the  trus-  ^  GcoTge  Intl.  The  estate  belonged  originally  to  one  Gm^ 
•d  to  convey  to  Pjpt^  Under  whom  the  lessor  of  the  plaintiff  held  a  lease  of 
ItS^M.tS  *^  ^^  twenty-one  years,  which  expired  at  Lady^Uxy  1791. 
jury  may  be  di-  Subum    undcr-let    to    the    defendant    from     Christmas    1 789 

rected  to  pie* 

sume  a  com^  to  1790,  who  held  on,  and  had  regular  notice  to  quit  at  CSbisf- 

ance at  any  dnie  ,  -q. 

afterwards,  «^*  *79K 

though  consider-      iTje  counsel  for  the  lessor  rf  the  plaintiff  objected  at  the 

ably  less  than  30  r  ff 

vrars.  Inq^-  trial  before  GoMj  J.  at  MaidsUme^  to  any  evidence  being  re- 
\i\ilH\Ul  ceived  as  between  landlord  and  tenant  of  the  landlord's  title 
ra^^bi^M^  having  expired;  but  in  this  he  was  over-ruled:  and  the  defisnd- 
against  tenants,  ant  shewed  as  above  mentioned  the  expiration  of  the  lease  under 
expired,  the  lat-  which  the  lessor  of  the  plaintiff  claimed.  In  reply  to  this,  ano- 
£m  diewblT^  ther  lease  to  the  lessor  of  the  plaintiff  was  given  in  evidence  from 
w'l^dr^'     one  John  Pym,  a  natural  bom  son  of  George  Pj/tn^  dated  16tli 

expired.  Odober 


ENOIiAirB 
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October  1789,  for  eighty-eight  years  from  16th  February  17S1 ;        1792. 
and  it  was  proved  that  John  Pym  daimed  under  the  will  of 
George  Pym^  dated  Slst  December  1777,  who  thereby  devised  the 
estate  in  question  to  the  use  of  trustees  in  trust  for  John  Ptfrn,       ^^^^^ 
and  to  convey  the  same  to  him  immediately  on  his  attaining 
twenty^one;  and  in  the  mean  time  for  his  maintenance.    Pjfm, 
the  son,  came  of  age  in  September  1 788.    No  conveyance  fh>m 
the  trustees  to  John  Pym  was  proved ;  and  therefore  it  was  ob* 
jected  that,  the  legal  estate  being  in  the  trustees,  the  lease  ought 
to  have  been  granted  by  them.     To  which  it  was  answered,  ^at 
this  was  the  case  of  a  plain  trust,  and  that  a  conveyance  should 
be  presumed.    But  Gouldj  J.  thought  the  objection  valid;  and 
that  there  was  not  length  of  time  sufficient  to  raise  such  a  pre- 
sumption.    The  plaintiff  therefore  was  nonsuited ;  but  he  had 
leave  to  move  to  set  aside  the  nonsuit,  and  enter  a  verdict  for  him, 
if  the  Court  should  be  of  a  different  opinion.     For  which  purpose 
Bondf  Serjt  obtained  a  rule  Nisi  on  a  former  day,  insisting 
upon  the  above  objections;  which  were  now  opposed  by 
Shepherdj  on  the  same  grounds  as  at  the  trial. 
Lord  Kenyon,  Ch.  J.  [to  whose  opinion  the  other  judges  as- 
sented].— As  to  the  first  objection,  there  is  nothing  in  it.    It  was 
certainly  competent  to  the  defendant  to  shew  that  the  lessor's 
title  had  expired ;  and  that  he  had  no  right  to  turn  him  out  of 
possession.    As  to  the  other  objection,  I  do  not  know  that  Pym 
had  not  the  legal  estate  in  him.    There  is  no  reason  why  the  jury 
should  not  have  presumed  a  conveyance  from  the  trustees  to  him, 
upon  his  attaining  the  age  of  twenty-one,  in  pursuance  of  their 
trust ;  according  to  what  was  said  by  Lord  Manffield  in  Lade  v. 
Holford  (a).    It  was  what  they  were  bound  to  do ;  and  what  a 
Court  of  equity  would  have  compelled  them  to  have  done  if  they 
had  refused.    But  it  is  rather  to  be  presumed  that  they  did  do 
their  duty.    And  as  to  the  time,  the  jury  may  be  directed  to  pre- 
sume a  surrender  or  conveyance  in  much  less  time  than  twenty 
years. 

Rule  absolute. 

(a)  BmiLS.T.llO. 


The 


8M  CASES  IS  EASTER  TERM, 


j£!^3l^.  The  King  against.  G.  Peacock.  - 

The  Coon  wUl 

aocgnBtafM  4    RULE  was  obuin^  on  reading  certain  affidarits  and 

l^JSTtt)  im-  "^  on  seeing  the  record  of  the  proceedings  in  the  came  of 

gj^^5^^^  &  w.  Brammf  calling  on  the  defendant  to  shew  cac»e  why  an 

venon  cbim-  infiwiBation  in  natnre  of  a  quo  wenrranto  should  not  be  exhibited 

BK  tbc  fyyn^l  ^ 

title  hat  been  in  againci  him,  foT  exerdsing  the  office  of  a  common  council-mas 
^^^,^J|^^|[^^^  of  York.  Tlie  affidavits  disclosed  the  constitntion  of  the  €ky 
office  ax  yean,   as  &r  aa  it  respected  the  election  of  common  council-men ;  and 

[6  T.  R.  503.  - 

z  Erna.  47.  the  mode  of  election  is  this :  *<  Within  fifteen  davs  after  thedeath 
yi'j  M  0|.  xemoVal  of  a  common  cooncilHsian,  the  common  coondl 
<*  meet  and  nominate  three  persons,  dtisens  of  the  city,  to  tbe 
((  mayor,  aldermen,  and  sheriffs^  and  those  who  hare  been  she* 
'^  riffib^  who  elect  one  of  them  to  succeed  to  the  office  of  com* 
'^  mon  council-man."  And  they  stated,  that  on  a  vacancy  the 
defimdant.  Brown  and  Bobinsan^  were,  in  October  1788,  nomi- 
nated by  the  common-conncil  to  the  mayor,  &c.  &c.  that  they 
might  elect  one,  and  that  they  elected  the  defendant  The  re- 
cord referred  to  in  the  affidavits,  was  a  quo  wmrrofOo  infarma* 
tion  against  Brawn  for  exerciai^  the  office  of  a  common  comi- 
cil-man  of  York :  many  issoes  were  then  joined ;  one  of  whidt 
was  on  ^  a  custom  that  no  person  can  be  admitted  a  fremsn 
<*  but  by  right  of  servitude  to  some  other  perscm  using  some 
<*  trade  within  the  city  or  suburbs  for  seven  years,  and  milesa  he 
^^has  truly  served  as  an  apprentice  under  such  indenthre;** 
wfaidi  was  found  against  Brawn :  this  was  the  obyectiott  to  his 
eUgibility  as  a  common  cpuncil-man ;  and  there  was  jnc^ment 
of  oBster  against  him.  It  also  appeared  that  Brown  had  been 
in  the  undisturbed  possession  of  his  office  as  a  freeman,  or  citi- 
zen, for  thirteen  years. 

Bawn'f  and  Claytonj  Seijt.  shewed  cause  against  tiiis  mle^ 
First,  The  Court  will  not  suffer  a  derivative  title  to  be  impeaded 
in  a  quo  wmrrank^  information  until  there  be  judgment  of  ouster 
against  the  person  under  whom  the  title  is  derived.  R.  v. 
Spearing^  antey  I  vol.  4.  n,  a.  Nay,  the  Court  will  permit 
persons  claiming  such  titles  to  defend  an  information  against 
such  original  title.  Now  here  Brawn  himself  has  been  in  the 
undisturbed  possession  of  his  office  as  a  freeman  so  long^  that 
the  Court  would  not  suffer  any  individual  to  impeach  his  title; 
and  if  it  cannot  be  attacked  directly,  it  ought  not  to  be  impeacb- 
ed  in  this  collateral  way.    The  record  against  Broom  would  be 

no 
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no  evidence  against  dus  defendant:  and  even  tipoB  that  record       t792. 
there  is  only  judgnoent  of  ouster  against  him  from  Us  offioe  of  . 

common  council-<maB.  which  leaves  him  still  in  possession  of  M»iVn# 
his  prior  office  of  freeman.  If  the  real  ground  of  objectkiit  to  '  ^^^<^^^' 
Br<mtt*s  title  as  common  tcouncil-man  had  been  stated  to  the 
Court,  they  would  not  probably  have  soflTered  U  tobe  qnestioned^ 
as  be  had  been  a  citizen  de  Jaet^  for  thirteen  years^  and  kis  not 
being  a  citizen  de  jure  was  the  only  objeetion  to  his  snfaneqncnt 
Section  to  the  office  of  common  council-mftn  (o).  Secondly, 
Sinclair^  who,  makes  this  app<Hcation,  bos  admitted  the  lopdity 
of  BramC%  titk,  by  accepting  his  vote  at  Us  own  dectim  of 
Recorder  of  Yoyk';  and  therefore  he  ought  not  to  be  penntted 
to  question  his  title.  R.  v.  Sioiy^  ante,  1  reL  1.  and  SL  t. 
Mortlock^  ante,  3  vol.  300. 

Erskine,  Law,  J.  Haywood^  and  Holrogd^  in  support  of  the 
rule.     It  clearly  appears  thai  the  defendant  hae  no  legal  tidetto 
the  office  he  holds;  for  by  the  cuetxxn^  three  citizens  moitbe 
returned  to  the  mayor,  &c.  for  than  to  elect  one;  and  if  tiaret 
good  citizens  be  not  returned,  it  is  a  bnd  Mtnan  i  ac^  Braom^ 
one  of  the  three  sent  up  with  the  di^endailt,  wan  noC  m  Icgnl 
citizen.     If  Br(ywn  were  not  a  freeman  da  jtire  so  as  to  sqiport . 
Ua  own  election  to  the  office  of  OQmmo&  conDcilrman,  he  enoant 
support  the  election  a£  another.     Every  reason  which  appears 
sufficient  to  disqualify  Brcm^  equally  applies  agairat  Ae  defend^ 
ant»    And  as  the  Court  granted  aa  informadott  against  Bhmn 
for  exercising  the  office  of  common  council-man,  and  pennittod 
(&)  Us  title  as  a  freeman  to  be  questioned  in  that  information, 
although  be  had  been  in  the  quiet  possession  of  his  office  for 
twelve  years,  they  will  not  object  to  grant  anotlicr  infoorafltion 
against  this  defendant,  whose  title  must  be  bad  if  Bramri^  wvre 
so;  and  thena  is  no  objection  to  this  information  on  account  of 
the  length  of  possession. 

Lord  KxNVON,.  Ch.  J.^ — The  argument  is,  that  because  we 
erred  once,  in  granting  the  information  against  jBrcnm,  we  ou^t 
to  commit  a  similar  error  in  this  case.  But  I  tbinkrtbot  if  all 
the  fiicts  had  been  disclosed  to  us*  when  the  information:  ^^s 
prayed  for  gainst  Brawny  we  should  not  havo  gcanted  it.  The 
present  application  is  made  to  the.  discretion  of  the  Court;  not 
.indeed  to  the  arbitrary^  but  the  aound  discretion  of  the  Court, 

(a)  The  hifbnnation  agiinst  Brrwn  nva  panted  on  a  $upj>otrd  deirct  in  his  election  a* 
comnon  council  .man. 
{h)  Ante,  176. 

under 
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I79S.  under  tbe  statute.  Now  we  very  recently  laid  down  this  mK 
ThtKima  ^^^  ^  order  to  preserve  the  peace  of  corporations^  we  woold 
mhtt  ||0(  soger  the  title  of  a  corporator^  who  had  been  in  the  midis* 
turbed  possession  of  his  franchise  for  six  years  (a),  to  be  im- 
peached by  jitb  warranto  information  on  the  relation  of  any 
private  person :  and  when  we  laid  down  that  rule»  we  were  in- 
fluenced by  this  consideration,  that  it  might  prevent  oorporatiOBs 
bfing  thrown  into  confusion.  Now,  in  this  case,  the  dection  of 
Peacock  depends  on  the  title  of  Brawny  who  was  elected  in  1779^ 
and  who  has  de  facto  been  in  the  possession  of  his  office  as  a 
freeman  since  that  time:  and  it  has  been  argued,  That  thoi^ 
we  will  not  grant  a  quo  XMrranto  information  against  Brawa 
himself,  for  exercising  the  office  of  a  freeman,  because  he  has 
been  in  the  possession  of  his  office  for  so  many  years,  we  ought 
to  suffer  the  defendant's  title  to  be  impeached,  who  trusted  to 
the  visible  exercise  of  Brom>n*%  right  for  so  long  a  time :  but  if 
BrtnafC%  title  is  not  to  be  attacked  directly,  we  ought  not  to  per- 
mit it  to  be  done  in  this  collateral  way.  The  aigument  amounts 
to  this.  That  Brcmm  shall  continue  a  corporator  to  all  intents 
and  purposes,  and  yet  shall  not  do  any  corporate  act.  I  am 
therefore  clearly  of  opinion,  That  this  rule  ought  not  to  be 
granted.  In  the  course  of  the  argument,  I  doubted  whether 
Sinclair^  who  had  availed  himself  of  BromC%  vote  at  his  own 
election,  ought  not  to  pay  the  costs  of  this  q)plicflEtion :  but  on 
forther  consideration,  I  think  that  be  ought  to  be  protected  from 
paying  the  costs,  by  reason  of  the  proceedings  against  Brawn : 
and  that  the  justice  of  this  case  will  be  satisfied  by  discharging 
the  rule  without  costs. 

.  AsHHURST,  J. — ^The  meaning  of  the  rule,  that  we  would  not 
suffer  the  title  of  a  corporator  to  be  impeached  after  a  quiet  pos- 
session for  six  years,  is,  that  after  that  time  he  shall  be  taken  to 
be  a  good  officer  to  all  intents  and  purposes.  Now  here  it  would 
be  extraordinary  if  we  were  to  permit  the  title  of  Brcnsm  to  the 
office  of  a  freeoian  to  be  questioned  in  this  indirect  mode  of  pro- 
ceeding, when  it  is  admitted  that  it  cannot  be  done  directly. 
It  appears  that  the  previous  qualification  to  being  admitted  a 
common  council-man  of  York  is,  that  the  party  be  a  freeman, 
and  be  returned  with  two  other  freemen  to  another  body  con- 
sisting of  the  mayor,  &c. :  it  is  not  disputed  but  that  the  defend- 
ant is  a  freeman ;  and  it  appears  that  he  was  returned  to  the 
-mayor,  &c.  with  two  others,  who  have  been  in  the  quiet  posses- 
sion of  their  offices  of  freemen  for  many  years. 

Grose, 
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Grose,  J.  (a).-*Two  objections  have  been  made  to  this  ap-       1792. 
plication ;  and  it  would  be  sufficient,  in  order  to  discharge  this 


rule^  to  say,  that  the  relator  who  has  made  use  of  Brcnrn's  vote,       ^mmd 


on  a  supposition  that  he  was  a  common  council-man  de  jure^ 
onght  not  to  be  permitted  to  dispute  the  legality  of  his  election. 
On  the  other  ground  also,  I  think  that  the  rule  ought  to  be  dis- 
charged. It  is  not  sworn  that  Brown  b  not  a  freeman ;  but  we 
are  told  that  by  referring  to  another  record  we  must  see  that  he 
is  not ;  but  in  the  first  place,  that  record  would  not  be  evidence 
on  the  trial  of  this  cause ;  and  if  we  recollect  what  passed  in 
that  causey  we  must  recollect  the  whole  of  it;  and  it  was  only 
because  the  Court  were  misled  that  the  information  was  granted 
in  that  case. 
Per  Curiamj  Rule  discharged. 

(a)  BulUr^  J.  was  sitting  for  the  Lord  Chancellor. 


O.FB4 


ACOCB, 


Leery  against  Goodson.  SMhtrUy, 

rWlHIS  was  a  special  action  upon  the  case.     The  declaration  ividoKeofan 
stated,  That  the  plaintiff  having  distrained  some  pictures  on  d^!^?^^  ^ 
Poole^  his  tenant,  and  being  about  to  sell  them,  the  defendant,  ^S^^^^ 
in  consideration  that  the  plaintiff  would  return  |he  goods  to  from  a  coiiat  oa 
>  Poole^  undertook  to  pay  the  plaintiff  a  certain  part  of  the  rent  deutS^Semco^ 
in  a  week,  and  the  rest  in  a  month ;  yet  that  he  did  not  pay,  ooofcdi^Bed 
Sec     There  was  also  another  count  for  money  had  and  received.  ^  Htimiffwere 
On  the  trial  it  appeared  that  the  agreement  was.  That  the  plain-  to  ddhidm  on 
tiff  should  deliver  the  pictures  to  the  defendant^  and'not  to  Poole  i  ^y^'^^^.  ^ 
upon  which  it  was  objected:  that  the  evidence  did  not  support  actionforiBODcx 
the  contract  declared  upon.    Lord  Ketiyon  before  whom  the  wUinocliefar 
cause  was  tried,  thought  it  was  a  fetal  variance;  but  a  verdia  gooif Soih** 
was  taken  for  the  plaintiff,  with  liberty  to  the  defendant  to  move  ^^endantdooot 

pay  the  rent. 

to  enter  up  a  nonsuit,  if  this  Court  should  be  of  opinion  that  the 
plaintiff  ought  not  to  recover. 

Lano  having  on  a  former  day  obtained  a  rule  to  shew  cause 
why  the  verdict  should  not  be  set  aside,  and  a  nonsuit  entered, 

Erskine  now  shewed  cause  against  it*  He  abandoned  the  spe^ 
cial  count,  but  said  that  the  plaintiff  might  resort  to  the  general 
count  for  money  had  and  received ;  for  as  the  defendant  could 
not  but  know  on  the  fece  of  the  record  that  the  cause  of  action 
was  the  value  of  the  pictures,  he  could  not  be  surprised  by  the 
plaintiff's  insisting  to  recover  that  value  on  either  of  the  counts. 

In 


<M 
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bi  Ld^Aamp  t.  A^^muy  (d),  the  pkintiff,  k  wtittt  ih  cM  6f  the 
SvbaeriftioB^bcuses  k)  5/.  Jantrs's  Strteij  to  Irhoifa  a  tii^kct  for 
It  ttm»qii«nKlc  had  been  dcHveMd  for  th^  ptirpose  of  sule,  ptit 
if  intp  hill  miB^/s  ba&<h,  who  would  not  aftehmfd*  aceoimt  fbf 
H}  lUnd  file  Coint  MA,  That  the  waiter  might  recover  the  rrioe 
of  the  tiokel  in  aft  action  agmmt  the  master,  Ibr  tnotity  had  Md 
ftc^ived.  80  here,  m^  the  pictured  were  not  re^delivered  to  the 
plalntiffy  he  majr  recover  the  value  of  them  on  the  coiraC,  fer 
mimey  had  and  reeerred. 

Sed  per  Curiam:,  In  the  case  cited,  the  ticket  was  ddrrcred 
Ibr  tlie  purpose  of  being  carried  to  market;  and  the  pfesmHp> 
f ioff  i«^%  That  it  was  sold,  as  the  defendant  would  gne  nb  ac- 
count of  it  But  here  a  contrary  presumption  arises ;  fat  the 
pictures  were  delivered  to  the  defendant,  in  order  to  avoid  their 
being  sold. 

Rule  absolute, 

(tf)  Dpafi,  137.  ttaml  eifitioo. 


If  ill  iAlen  tie 

Vdidi^mett,  which 
nriiTega1if,the 
wMe  pfocm- 
ifltrflUy  bes«t 
•Ae  In  one  rule 


Barlow  against  Kate. 


rpHE  present  plaintifl^  .hati^  sigflied  judgment  of  mm-ptm  in 
another  action  brought  by  thtf  defendant  against  hiai, 
brought  an  action  upon  that  judgAient:  but  the  jMgmeiK  of 
mn^pros  being  irregular,  the  defendant  ()brAined  two  rules ;  the 
one  to  set  aside  that  judgment  ibr  irreguiafity,  the  other  to  set 
add^  thcf  proceedings  in  this  actioo  foonded  upbn  the  jud^ 
men! :  and  now  the  phiintiff  obtained  another  rrie^  adiii^  on 
the  defendant  to  shew  cause  why  Ae  last  of  those  two  rules 
should  not  itseif  be  set  aside,  on  the'  ground  thsK  one  fale  should 
have  answered  the  purpose  of  both ;  aUd  that  the  kfler  was 
therefore  an  act  of  oppression  in  the  defendant:  against 
which 

Bower  shewed  cause.  He  admitted^  Hiaf,  if  th^'plauMSMPhad 
sued  out  execution  on  the  juc^gn^ent  of  n&n-proSy  aH  thie  pro- 
ceedings might  have  been  stayed  byon^^mie;  because  tiienfr  oil 
the  proceedings  wonkl  hate  been  in  OMe  actfoi^t  buf  he  tfgtted. 
That  the  same  rea^^n  dM  not  upply  tK^  th^  cAife  where*  air  atetiMi 
had  been  brought  on  the  jodgntent,  because  now  tbefe  i(Ms 
two  separate  cattses  in  Court ;  and  thctefbre  it  wouhl  baM  blMk 
ar  fraud  on  the  revenue,  by  inehidliig  twk>  rtAei,  in  tm>  dkttaet 
Actions,  in  onostamp. 

Manley 
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Manleyj  in  support  of  the  rule^  said,  That  in  effect  there  was       1 792. 
no  distinction  between  an  execution  and  an  action  upon  the    ' « 
jadgment  in  this  respect;  and  that  it  was  the  invariable  practice       ^aUst 
of  the  Court  to 'grant  one  rule  only  to  set  aside  an  irregular 
judgment,  and  the  subsequent  proceedings  on  that  judgment,  in 
whatever  mode  the  party  may  have  proceeded  after  the  judg- 
ment ;  That  it  was  so  in  proceedings  against  bail,  where  there 
are  different  actions   even  against  different  persons:   the  one 
against  the  principal,  the  other  against  the  bail ;  and  that  in  such 
cases  it  is  necessary  to  entitle  the  cause  in  the  original  action : 
and  of  this  opinion  were 

The  Courts  who  said.  That  as  the  original  action  was  the  sub- 
stratum of  the  whole,  if  that  failed,  the  subsequent  proceedings 
bad  upon  it,  whether  by  execution  or  another  action,  also  failed 
with  it ;  and  that  the  whole  might  be  set  aside  in  one  rule :  that 
it  was  the  practice  so  to  do  in  the  instance  alluded  to,  of  actions 
upon  bail-bonds ;  and  that  they  ought,  for  the  sake  of  ceconomy 
to  the  suitors,  to  adhere  to  that  practice. 

Rule  absolute. 


t  as  m 

Donsoit. 


The  King,  on  the  Prosecution  of  T.  Allen,  against      m^^^L 

The  Mayor,  &c.  of  Stafford. 

A    MANDAMUS  having  been  granted  to  the  defendants,  to  J"*'?™^"^ 
admit  a  freeman,  they  made  a  return  to  it,  which  was  tra-  rm;  be  given  in 
Tersed :  and  the  plaintiff  not  having  proceeded  to  trial  at  the  mura^tTft  mam- 
last  Assizes  according  to  the  practice  of  the  Court,  ^'^'* 

Ixine  obtained  a  rule  to  shew  cau^  why  there  should  not  b« 
the  like  judgment  as  in  case  of  a  nonsuit.  This  was  now  op- 
posed by 

Lcjfcesterj  who  said.  That  this  was  not  a  case  within  the  14 
Geo.2.c.  17.;  because  that  only  extends  to  ^^  causes  between 
**  party  and  party."     But 

The  Court  said.  That  they  were  informed  ^by  the  officers  of 
the  Crown  that  there  were  several  uistances  in  which  the  Court 
had  given  the  like  judgment,  as  in  ca$e  of  a  nonsuit  in  similar 
cases ;  and  therefore  they  made  the  Rule  absolute. 

Ijeycestcr   then   moved  to  amend  the  mandamus ;   alleging.  The  Court  win 
That  the  prosecutor  had  stated  the  custom  of  the  borough,  re-  MmnJamui  after 


a  return  has 


lative  to  the  admission  of  burgesses,  too  narrow.     Cause  was  J^^^^ 
shewn  against  this,  on  a  subsequent  day  (a),  by 

(«)  Mwiajy  May  list. 

Vot.IV.  Yy  Enkine 


toife 
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1792.  Erskine  and  Lanej  who  relied  on  diere  being  do  preoedoit  for 

_    _  such  an  amendment. 

ofMimst  Per  Curiam. — ^The  officers  inform  tis,  That  in  Lord  Ch.  J. 

^^rf**'    2>f^s  time  such  an  application  was  made  and  refused;   and  we 
STArroKD.    tijinjj  ^|,u^^  nt  all  events,  in  such  a  case  as  Ac  present,  where  the 
return  has  been  trarerscd,  we  ought  not  to  permit  the  amend- 
ment to  be  made.    The  parties  may  apply  for  another  writ 

Rule  dischaiged. 


Si'^^^t        Howell  and  Others  against  Mac  Ivers  and  Others. 

Af#jr  19111.  ^ 

An  assiKBinent      ASSUMPSIT  oTi  a  controct  bjT  three.    Plea,  The  bankruptcy 
acticm  ml^  not  of  one  of  them  before  die  action  brought     ReplicatioD, 

Y  ijallrliic  1   '^•^  before  his  bankruptcy  he  assigned  kis  interest  in  the  ood- 

tract  to  the  other  two.    To  which  there  was  a  general  demurrer/ 
in  support  of  which, 

Russell  contended.  That  the  replication  should  have  stated 
how  the  assignment  was  made ;  by  what  deed ;  so  that  the  de- 
fendant might  have  craved  oyer  of  it  In  Winck  v.  Kedey  {p\ 
the  assignment  was  by  deed,  which  was  set  outp  and,  therefore^ 
thb  objection  did  not  occur ;  though  the  Court  there  held,  thit 
the  interest  which  the  bankrupt  had  assigned  before  his  bank- 
ruptcy  did  not  pass  to  his  assignees  under  the  commission. 

Woodj  contra. — It  is  not  necessary  tliat  an  assignment  of  a 
chose  in  action  should  be  by  deed,  and,  therefore,  it  is  no  gromid 
of  demurrer  that  it  is  not  so  stated. 

The  Court  were  of  the  same  opinion ;  but  they  gave  leave  to 
the  defendant  to  withdraw  the  demurrer,  and  take  issue  on  the 
assignment. 

(«)  Ante,  I  vol.  619. 


Smith 
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179e. 


Smith  against  Woodcock.  

Saiur  ■vy, 
.  Msy  I9tb. 

The  oame  against  Dudley. 


'O 


THE  first  of  these  was  an  action  b\'thc  holder,  acrainst  the  'f*cpameac- 
,  ^  ^»on5  *«  brought 

drawer  of  a  bill ;  the  second  against  one  of  the  indorsers.  against  the  ac- 
There  was  also  another  action  pending,  by  the  same  plaintiff  do^wK*^ a'biU, 
against  another  indorser ;  and  a  fourth  action  against  the  ac-  ^^^.l^l^oc^t^m 
ceptor,  who  had  refused  payment.     A  rule  nisi  was  obtained  on  against  any  of 
behalf  of  Woodcock  and  Dudley^   why,  upon  payment   of  the  payment  of  the 
amount  of  the  bill  and  the  costs  of  these  two  actions,  all  pro-  S"  "rtionfb^ 
ceedings  should  not  be  staid  against  them.  "ot  against  the 

Lafices  opposed  the  rule,  on  the  ground  that  the  costs  of  the  out  payment  of 
other  actions  sliould  also  have  been  paid  :  but  *'*'"'  *"  *"'*'* 

Per  Curiam ;  That  is  only  necessary  when  the  application 
for  staying  proceedings  comes  from  the  acceptor,  who  is  the 
original  defaulter,  and  against  whom  all  die  costs  occasioned 
by  his  de&ult  may  be  recovered. 

Rule  absolute.  ^ 


actions. 


mm 


The  King  against  Holland.  m^^wx 

« 

ABOARD  of  Inquiry  having  been  appointed  in  India^  for  Where  an  infor- 
...  .        ,  ^  1     •  1  mationisfiledby 

examiuing  mto  certam  charges  ot  pecuhition  and  corrup-  the  attorney- 
tion  against  the  defendant,  who  filled  an  ofiice  of  great  trust  |n"officcr  of  die 
and  importance  under  the  £05/  India  Company;  and  that  board  East  India  Com- 
having  examined  witnesses  and  ma<le  a  report  upon  the  matter,  charges  of  delin« 
which  was  transmitted  home :    in  consequence  of  whidi  an  in-  founJJduTOii 
formation  had  been  filed  by  the  Attorney  General  acrainst  the  the  report  oft 

.   .  I       .       1  1       hoard  of  inquiry 

defendant  {yide  ante^   457.)  a  rule  msi  was  obtamed  on  the  in  India,  the  de- 
part of  the  defendant,  for  an  inspection  of  that  report ;  against  j|gi,* "o  have  w 

which  inspection  of 

that  report,  nor 

The   AUomey-Generalf    Bearcrqftj   and   Rotis   now   shewed  has  this  Court 
cause.     There  never  was  yet  an  instance  of  such  an  application  »"/ p^wcrto  " 
as  the  present,  to  give  the  defendant  an  opportunity  of  inspect-  5»^°*  >^ 
ing  the  evidence  intended  to  be  produced  against  him  upon  a 
public  prosecution.     It  would  lead  to  the  most  mischievous  con- 
sequences.    If  the  Court  thought  it  proper  to  refuse  a  similar  ap- 
plication in  the  case  of  Dr.  Purnell  (a),  on  the  part  of  the  Crown, 

Y  y  2  the 
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1792.       the  reason  holds  much  stronger  against  such  an  application  on 
the  part  of  the  person  accused.     There  too  the  inspection  prayed 


^^ir°  for  was  of  the  statutes  and  archives  of  the  university,  which  are 
Holland,  documents  of  as  public  a  nature  at  least  as  the  report  in  ques- 
tion. A  defendant  might  as  well  apply  for  the  ezaminatioiis 
of  witnesses  before  a  grand  jury  on  a  common  bill  o(  indict- 
ment. The  very  act  of  7  Anncj  c.  21.  5.  11.  by  which,  in  CMei 
of  high  treason,  it  is  provided  that  the  par^  accused  shall  hav^ 
besides  a  copy  of  the  indictment  granted  by  74*8  fV.S.c.$* 
the  names  of  the  witnesses  to  be  brought  against  him,  shews 
that,  at  common  law,  he  was  not  entitled  even  to  that  d^ree  of 
indulgence;  but  the  present  application  goes  a  step  beyond 
that;  for  the  eflFect  of  this  application,  if  successful,  would  be 
not  only  to  inform  the  defendant  who  were  the  witnesses  to  be 
examined  against  him,  but  also  the  whole  detail  of  their  evi* 
dence. 

Erskine  and  BcngeTf  contrd^  said,  That  this  implication  w» 
not  novel  in  its  principle,  whatever  it  might  be  in  the  particu- 
lar instance.     The  Court  have  repeatedly  determined  that  cor- 
poration books  may  be  inspected  on  the  ground  of  their  being 
public  documents;  and  that  reason  extends  in  a  still  stronger 
degree  to  the  public  documents  of  the  kingdom.    Of  that  na- 
ture is  the  paper  in  question.    The  Board,  before  whom  the 
inquiry  was  instituted,  was  appointed  for  public  purposes.    The 
object  of  the  inquiry  was  the  supposed  existence  of  puUic 
^ievances;  not  confined  merely  to  the  private  misdeeds  of  the 
defendant,  but  as  connected  with  his  public  administration: 
on  that  account  it  may  be  resembled  to  the  public  proceedings 
of  parliament  in  this  country.     There  is  an  additional  reason 
for  granting  the  indulgence  in  this  case^  namely,  the  great 
distance  of  the  scene  of  action,  and  the  hardship  of  putting 
the  defeildtfnt  to  the  enormous  expense  of  sending  for  witnesses 
from  India ;  whom  after  aD,  perhaps,  it  may  not  be  necessary  to 
examine. 

Lord  Kenton,  Ch.  J. — I  am  extremely  clear  that  we  ought 
not  to  grant  this  application.  There  is  no  principle  or  prece- 
dent to  warrant  it.  Nor  was  such  a  motion  as  the  present  ever 
made;  and  if  we  were  to  grant  it,  it  would  subvert  the  whole 
system  of  criminal  law.  In  treason  and  felony,  where  the  pu- 
nishment is  infinitely  greater  than  can  be  inflicted  in  this  case, 
no  such  indulgence  was  ever  granted.  In  only  one  case^  trea- 
son, which  is  particularly  provided  for  by  statute,  is  the  pri- 
soner 
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coner  entitled  to  a  copy  of  the  indictment.  And  in  this  case  the  1792. 
<lefendaiit  derives  much  more  intelligence  from  an  inspection 
of  the  information  than  could  be  received  from  a  copy  of  the  agaima 
indictment  in  ordinary  cases;  because  the  particulars  of  the  of- 
fence are  fully  disclosed  in  this  information.  Lord  Somers  and 
jSir  J.  Holt,  in  framing  the  statute  of  Afute,  thought  it  a  great 
indulgence  to  furnish  a  person  accused  of  high  treason  with  the 
names  of  the  witnesses  to  be  produced  against  them.  But  it 
never  occurred  to  them  that  the  rule^  even  in  the  case  of  treason, 
should  be  extended  as  far  as  this  application  seeks  to  go ;  for 
here  the  application  is  made  for  a  copy  of  the  substance  of  the 
evidence  which  is  to  be  produced  against  the  defendant 

AsHHURST,  J. — In  other  cases,  a  defendant  has  no  other  in- 
timatibn  of  the  particular  charge  intended  to  be  brought  against 
him  than  what  appears  upon  the  indictment  or  information. 
Nor  was  it  ever  conceived  to  be  necessary  or  fit  that  he  should 
receive  intelligence  of  the  particular  evidence  by  which  the 
charge  was  to  be  made  out  And  I  should  be  sorry  if  such  a 
rule  were  to  be  laid  down  in  any  case. 

BuLLER,  J. — This  motion  has  been  made  on  two  grounds: 
first,  as  a  matter  of  right;  and,  secondly.  As  a  matter  of  discre- 
tion. The  last  I  will  dismiss  first ;  because  I  am  very  clearly  of 
opinion  that  we  have  no  discretion  upon  the  subject  We  must 
proceed  according  to  the  act  of  parliament:  and  if  that  give  the 
defendant  a  right  to  have  the  infermation  which  he  seeks,  it  takes 
away  our  discretion;  and  if  the  statute  do  not  give  it,  we  cannot 
assume  a  discretionary  power.  And  with  regard  to  the  question 
of  right,  not  a  single  clause  has  been  pointed  out  in  any  of  the 
acts  of  parliament  relating  to  the  affiiirs  of  Indioj  that  gives  such 
a  right  Whatever  might  have  been  done  in  India  cannot  af- 
fect the  proceedings  in  this  Court:  we  must  decide  according  to 
law,  when  the  application  is  made  to  us.  There  is  a  striking 
instance  of  the  rule  by  which  we  ought  to  be  governed  now,  in 
a  case  before  Lord  HoU,  the  day  before  the  statute  relating  to 
treason  passed.  For  when  the  bill  had  passed  both  houses  of 
parliament,  the  counsel  for  a  defendant  applied  to  the  Court, 
desiring  them  to  assign  counsel ;  but  Lord  HoU  said,  that  as 
the  act  had  not  then  received  the  royal  assent,  the  Court 
could  not  listen  to  the  application.  So,  here^  we  are  not  to 
consider  what  is  convenient  to  be  done  (though  indeed  no 
coi^venience  requires  it)  but  we  must  act  according  to  the 

statutes; 
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1792.       statutes;    and  in  them  there  is  nothing  wkich   requires  «  to 

" comply  with  the  terms  of  this  appUcatkm.     At  first,  I  thoi^fat 

^asMii  that  this  was  a  motion  of  the  first  impression:  bat  I  find  that  in 
Holland.  ^^^  ^^^  cited,  of  B.  v.  PttmeU^  the  rule  for  inspection  is  con- 
fined to  civil  cases,  and  those  where  the  party  applying  is  in- 
terested in  the  papers.  In  ordinary  cases  when  an  indicCmeni 
is  found,  a  capias  issues,  under  which  the  defendant  is  taken  into 
custody:  but  that  gives  him  no  information,  nor  ck>es  it  endcle 
him  to  demand  an  inspection  of  the  grounds  upon  whick  the 
prosecution  is  instituted.  Again,  when  informations  are  filed 
by  the  Attorney-General  on  depositions  taken  under  some  of  the 
excise  laws,  the  party  is  not  entitled  to  inspeet  those  depositseas. 
The  practice  on  common  law  indictments,  and  on  informatioDs 
on  particular  statutes,  shows  it  to  be  clear  that  this  defendant 
is  not  entitled  to  inspect  the  evidence,  on  which  the  prceecotien 
is  founded,  till  the  hour  of  trial. 

Grose,  J. — It  is  clear  that  neither  at  common  law,  or  mnder 
any  of  the  statutes,  is  the  defendant  entitled  as  a  matter  of  rigkc, 
to  have  his  application  granted.  And  if  we  were  to  amimea 
discretionary  power  of  granting  this  request,  it  would  be  daiige- 
rous  in  the  extreme,  and  totally  unfounded  on  precedent. 

Role  discbaigsd. 


mH^iIl.  ^^  P^^^  Chester. 

If  a  bond,  and  /^HESTER  granted  an  annuity  to  one  Allison^  which  wis 
toroey  tocorfess  secured  by  a  deed  of  assignment,  a  bond  and  a  warrant  of 
■  judgment,  be    attomev  to  confess  judjjrment.     No  action  was  broui^ht  on  the 

giren  to  secure  "^  ;      °  13,  1. 

an  annuity,  and  bond,  nor  was  aiiy  judgment  entered  up  under  the  warrant  of 
latter  be  not  set  attorney.  On  a  former  day  Mtngay  obtained  a  rule,  calling  on 
forth  in  the  me-  jfiUson  to  shew  cause  whv  the  deeds  should  not  be  set  asid&  be- 

iDonal,tbeCourt  .       •^  .  ^ 

will  only  set       cause  the  memorial  did  not  contain  the  date  of  the  warrant  of 

aside  the  latter* 

butthifthe    *   attorney  (a). 

amotion  ^^  Erskine  and  Marryat  shewed  cause  on  two  grounds ;  First, 
though  no  ac-  that  the  Court  had  no  jurisdiction  at  all  in  this  case,  AUison 
or  judgment  en-*  having  neither  entered  up  judgment  on  the  warrant,  or  instituted 
a^cwtn^dt  ^°y  ^^^^^  proceeding  in  the  Court,  and  the  annuity  act  {6)  only 
^^^on€j.  giving  jurisdiction    "  to    the   Court  in    which   any  action  is 

(«)  There  was  also  another  objectioa  on  the  merits,  that  no  consideration  was  prtM  Car 
the  deed  of  assignment,  which  was  referred  to  the  master. 

"  brought)" 
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^  brought,''  &c;;  and  secondly.  That  if  the  Court  could  take  cog-       1793. 
niaance  of  the  question,  only  the  warrant  of  attorney  ought  to  be 


tet  aside;  the  annuity  8ct(a)  directing  that  the  memorial  shall  con-  Css itii« 
tain  the  day  of  the  month  and  the  year  when  the  deed,  bond,  in- 
•trument  or  other  assurance,  bears  date,  &c  otherwise  that  every 
jMci  deed,  bond,  instrument,  or  other  assurance,  should  be  void. 
They  therefore  contended,  that  only  the  particular  deed,  whidi 
was  not  truly  set  forth  ia  the  memorial,  was  void ;  and  that  a 
defect  in  one  deed  did  not  vitiate  the  others,  which  were  truly 
recited  in  the  memoriaL  And  they  said,  that  the  Court  had  al* 
veady  decided  this  point  in  the  case  of  WiUey  v.  Wheeler  (by 

The  Court  (c)  were  of  this  opinion;  observing,  that  the  word 
^^  such  "  in  the  annuity  act,  confined  the  operation  of  that  clause 
to  the  particular  deed  {d)  which  was  not  truly  recited  in  tb^ 
memoriaL  And,  in  answer  to  the  first  objection,  they  said»  that 
the  warrant  of  attorney  gave  them  a  jurisdiction;  for  that  it  was  a 
proceeding  in  the  Court,  and  was  of  greater  importance  than 
the  commencement  of  an  action  in  the  regular  course,  because  it 
enabled  the  party  to  sign  judgment  immediately  without  any  ap- 
plication to  the  Court  {e). 

Rule  absolute^  as  to  the  warrant  of  attorney, 

(0)  Sect.  X.  (!)  TV.  3  z  G.  3.  cited  in  page  495,  for  another  porpose. 

(r)  AWent  Lord  JCaiyMt  Ch.  J.  (J)  Sed  vide  ff^fUiu  v.  WMn-^  ante  463.       [6  T.  R.  476.] 

(r)  The  Coon  detcraiiDcd  the  Mne  point  in  TbrnrkiUw,  IVaUact^  M,  31  Gm.  3.;  which  Vid.  n  parU 
was  also  an  application  upon  the  annuity  act;  and  there  they  said,  that  independent  of  that  ^  ^  '  61  •    * 
aa  it  had  been  long  ago  settled,  upon  much  argument  and  deliberation,  that  the  Court  has  and  vid.  4  Br§» 
a  summary  jurisdiction  over  erery  warrant  of  attomej  to  enter  up  judgment  in  the  Court,  ^*  ^*'*  3*®* 
btlbR  any  judgment  has  been  actually  entered  up,  and  may,  if  they  mt  proper,  diroct  it  to 
he  cancelled,  to  prevent  any  inproper  use  being  made  of  it.    Vide  also  Haytut  v.  Hare^ 
I  H.  BhuL  C.  B,  66a. 


Holland  against  Johnson.  Af^^^, 

Aftfy  list. 

npHERE  were  four  separate  affidavits  by  the  plaintiff  against  oniy  the  defen- 
^   four  several  defendants,  for  separate  offences  axrainst  the  lot-  ^*"^  °f  *^*^^*°" 

^  ^  ♦  ^  dants  m  one  ac« 

tery  act.    The  original  writ  included  all  the  defendants,  though  tion  can  be  in- 
tbe  ac  etiam  was  several  against  each;  and  a  separate  alias  aiUyrm:  &«»«, 
cmpias  was  sued  out  against  each.  IJoUaiEJIc^ 

Oarram  obtained  a  rule  to  shew  cause  why  the  proceedings  ^i^**  ^^*'  ▼• 
airainst  this  defendant  should  not  be  set  aside,  on  the  ground  &,  Bt.49. 
that  one  part  of  the  process  must  pursue  another;  that  an  alias  ^  ibid. 688. 
capias  cannot  be  sued  out  against  each  of  the  several  persons,  who  4  ^'^^^|\ 

are 
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1792.       are  all  joined  in  one  original  writ;  and  tbat  the  originBl  writ 

itself  was  also  bad  for  indading  the  four  defendants  against 

mgauut  each  of  whom  there  were  separate  affidavits.  The  ori^nal  writ 
Johnson,  cannot  be  supported  unless  it  be  warranted  by  the  affida^^; 
for  the  lottery  act  (a)  requires  an  affidavit  to  be  made  before  any 
process  can  be  sued  out ;  and  it  was  held  in  Goodwin  q.  U  t. 
Parry  {b)  that  four  several  defendants  could  not  be  included  in 
one  affidavit.  The  original  writ  therefore  should  have  pur- 
sued the  affidavit,  and  the  alicLS  the  original.  He  also  said,  that 
in  a  case  before  Lord  Kenyon  at  his  chambers,  Stephens  q.  L  v. 
Butcher^  his  Lordship  discharged  the  defendant  out  of  custody, 
because  the  writ  against  him  and  three  others  was  founded  on 
four  several  affidavits  ;  and  added,  that  had  the  application  been 
made  to  the  Court,  the  proceedings  also  would  have  been  stayed. 
BaUhmn  now  shewed  cause.  The  proceedings  in  this  case  are 
warranted  by  the  general  practice.  In  general  cases  four  de> 
fendants  may  be  included  in  one  writ,  it  being  mere  process  to 
bring  them  into  Court,  after  which  a  separate  alias  may  be  sued 
out,  and  a  declaration  may  be  filed  against  each.  And  the  only 
difference  between  proceedings  in  ordinary  cases  and  those  on 
the  lottery  act  is  this,  that  the  lottery  act  requires  a  previous  s£> 
fidavit;  but  here  the  plaintiff  complied  with  the  requisites  of  the 
statute  by  making  separate  affidavits  against  the  several  d^Hid- 
ants;  in  which  respect  this  case  differs  from  that  of  Goodwin 
q,  L  V.  Parn/f  where  the  proceedings  were  stayed  merely  because 
all  the  defendants  were  included  in  one  affidavit  And  perhaps 
it  may  not  be  too  much  to  contend  in  this  case  that  the  ori- 
ginal writ  itself  is  several;  for  the  material  part  of  it,  the  ac 
etiam^  is  so. 

Per  Curiam  (after  consulting  with  the  master).  —  In  cases  in 
general,  the  plaintiff  may  join  four  defendants,  for  separate 
causes  of  action,  in  one  affidavit  and  one  writ ;  and  sever  the 
subsequent  proceedings  against  them.  Then  taking  this  to  be 
a  case  not  od  the  lottery  act,  it  would  stand  thus :  Four  persons 
were  mentioned  in  the  original  writ,  and  there  were  separate 
alias  capiases  against  each :  but  the  plaintiff  is  warranted  in  sever- 
ing the  proceedings  against  them.  If  that  be  so  in  general  cases, 
consider  whether  this  case,  on  the  lottery  act,  differ  from  them. 
In  deciding  the  case  of  Goodwin  q.  L  v.  Parry^  we  did  not  advert 


(«}  s;  Gm.  3.  «•  z.  /.  a.  (0  ^^>  577- 

to 
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.  to  the  practice  in  other  cases.     When  the  lottery  act  directed       1793. 
that  the  writ  should  be  founded  on  a  previous  affidavit,  it  meant     ,, 

*  Holland 

an  affidavit  filed  according  to  the  course  and  practice  of  the        agmimst 
Court;  and  by  that  practice  a  plaintiff  may  join  four  defendants     J®"*"®''' 
in  one  affidavit  and  one  writ,  and  ajlerwards  declare  against 
them  separately ;  and  the  rule  was  then  discharged ;  but  in  the 
Trinity  Term  following, 

BuLLER,  J.  said,  That  the  Master  had  misled  the  Court  with 
respect  to  the  practice  of  joining  four  pertons  in  one  affidavit, 
for  that  it  was  holden  in  Giiby  v.  hochyer  (a),  which  was  not 
cited  by  cither  side  when  this  case  came  before  the  Court,  after 
a  conference  with  all  the  judges,  that  only  one  defendant  could 
be  included  in  one  affidavit.  That  it  was  therefore  necessary  to 
take  the  earliest  opportunity  of  correcting -this  mistake;  and 
that  the  Court  had  again  consulted  all  the  judges  on  this  occa- 
sion, who  were  of  opinion  that  a  plaintiff  could  not  join  distinct 
defendants  for  distinct  demands  either  in  the  same  writ  (i)  or  in 
the  same  affidavit ;  .and  that  therefore  the  case  of  Gilby  v.  Lockyer 
ought  to  regulate  the  practice  in  future. 

(a)  Jkmg.  217.  last  edic 

(A)  In  Hollaady,  Richards^  Tr.  32  G,Z,  Garmu  suggested  to  the  Court  that  the  case 
of  GiUy  V.  Lockytr  only  proved  that  several  defendants  could  not  be  joined  in  one  affidavit ; 
Init,  that  so  far  from  shewing  that  several  defendants  could  not  be  comprehended  in  one 
writs  it  admitted  that  they  might;  and  that  this  was  acknowledged  in  all  the  books  of  prac- 
tice: but 

Fer  Curiam,  In  H^ilaud  v.  Jobmsft  we  consulted  all  the  judges  upon  this  question,  who 
agreed  in  the  opinion  delivered  by  us,  that  several  defendants  for  separate  causes  of  aaion 
cannot  be  joined  either  in  the  same  writ  *  or  in  the  same  affidavit;  and  this  is  founded  on 
the  old  practice  by  original,  which  only  included  one  defendant:  and  if  that  writ  only  issued 
against  one  defendant,  the  iatitat,  in  which  the  plaintiff  wu  permitted  to  t^ihttuetiam^ 
CO  save  expense,  o«ight  to  be  confined  to  one. 

*  In  TardUy  v.  BurgetM,  Tr.  32  Ge9. 3.  a  rule  was  obtained,  calling  on  the  plabtiff  to 
shew  cause  why  the  proceedings  should  not  be  set  aside,  because  four  defendants  for  distinct 
causes  of  action  were  included  in  one  latitat  ^  which  wu  not  bailable;  but  on  shewing  cause, 
the  Court  said,  that  the  rule  bid  down  in  Holland  v.  JotmoM,  and  Hoilamd  v.  Ritbard*^ 
only  extended  to  bailable  writs;  and  therefore  they  discharged  this  rule. 

Palwur  in  support  of  the  rule.     Gilthi  contrk 


De  la  Preuve  against  The  Due  de  Biron.  t'^H"^* 

o  May  aift, 

THE  defendant  having  obtained  a  rule  to  shew  cause  why  The  Court  will 
...       not  stay  the  pro* 
the  proceedings  should  not  be  stayed  until  the  plaintiff  ceedings  till  the 

who  was  a  foreigner,  gave  security  for  the  costs,  J^ig„„  ^^  ^ 

It  was  now  said,  in  answer,  that  the  defendant  was  not  in  a  curityforthe 

coitSa  unless  uit 

utuation  to  make  this  application,  because  he  had  not  put  m  defendant  iam 

baiL'""'^ 
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1799.       bail.    It  seemed  to  be  admitted  that  it  had  never  been  decided 
-  in  any  case  that  the  defendant  should  put  in  bail  prenois  to 

Pkbvte      his  applying  for  this  rule :  but 
TheCuc  Di        ^*^  Court  (a)  said.  That  it  would  be  proper  and  convHiieiit 
ni&oM.       if  such  a  role  were  established ;  and  tberelbre,  on  the  deiiend* 
ant's  undertaking  to  put  in  bail,  they  made  the 

Rule  abs^dote. 

(«)  AhicBt,  Lord  KaiyMf  Ch<  J. 
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ARGUED  AND  DETERMINED  ' 


IN  TUB 


COURT   OF  KING'S  BENCH, 


IN 


Trinity  Term, 

In  the  Thirty-second  Year  of  the  Reign  of  George  III. 


In  this  Term  the  Lord  Chancellor  resigned  the  Great 
Seal,  which  was  on  the  same  Day  (a)  given  in  Com- 
mission to  the  Lord  Chief  Baron  Etre,  Mr.  Justice 
AsHHURST,  and  Mr.  Justice  Wilson. 


The  King  against  The  Mayor,  &c.  of  York.  fyMiZh. 

nOJVEB  moved  for  a  mandamus^  to  be  directed  to  the  defend-  Mandmmit 

J^  granted  to  toe 

ants,  to  compel  them  to  put  the  corporate-seal  to  the  cer-  mayor,  &c.  of 
tificate  of  the  election  of  Mr.  Wiiherz^  as  recorder,  on  an  affida-  co^mwjeal  to 
vit  that  he  had  the  majority  of  legal  votes  at  the  election,  in  order  J^«  ^JJjf^^^^ 
that  he  might  apply  to  the  king  fox  his  approbation;  and  he  prayed  the  recorder,  on 
that  it  might  be  absolute  in  the  first  instance.  Mr.  Withers  stated  h"  i^^  ^he  majo. 
in  his  affidavit  that  at  the  election  there  wv^re  only  101  l^gal  "^^Jj^J^l^H 
voters,  51  of  whom  voted  for  him;  but  that  one  Bratmi^  who  was suted that 

,      -  ,  ,     ,  the  other  candU 

had  no  title,  and  who  has  since  been  ousted  by  judgment  on  a  date  had  the 
quo  warranto  information,   was  permitted  to  give  his  vote  for  "^'jjj'^n^a^^i^ 
Mr.  Sinclair^  in  whose  &vour  the  mayor  then  irave  the  casting  the  corporation 

'  .^  o  o  had  already  certi- 

VOte*  6ed  his  election. 

[6  EdtU  360i] 
{a)  June  XJth. 

Erskincj 


700  CASES  IN  TRINITY  TERM, 

1792.  ErskinCf  on  the  part  of  Mr.  Sinclair^  and 

J.  Heywoodf  for  the  corporation,  oppoeed  this.     They  stated 


The  Kino 


agaMsf  that  Mr.  Sinclair^  having  a  majority  of  votes  at  the  election,  was 
*^*'*^^*J^^  ^  declared  duly  elected ;  upon  which  the  corporation  certified  his 
election  to  the  secretary  of  state,  in  order  that  the  king  might 
approve  of  him.  They  contended  that  the  subsequent  ouster  of 
one  of  Sinclaif's  voters  did  not  destroy  his  election ;  because 
Braam  was  at  that  time  in  the  possession  of  his  corporate  fran- 
chise ;  and  that  even  if  it  were  doubtful  whether  or  not  the 
judgment  against  Brawn  had  a  retrospect  so  as  to  afiect  his  vote^ 
given  when  he  was  a  corporator,  this  was  not  the  proper  mode 
of  trying  the  legality  of  Mr.  Sinclair's  election.  That  if  the 
mayor,  &c.  had  not  certified  Sinclair's  election,  perhi^  this 
CovLTt  would  have  granted  a  mandamus  to  compel  them  to  do  so^ 
Sinclair  having  had  the  majority  of  votes  at  the  electicm :  but 
that  now  it  would  be  absurd  to  grant  such  a  rule  in  fistvoor  of 
Withers^  because  the  election  of  Sinclair  was  complete,  except 
as  to  the  king's  approbation,  which  is  considered  as  a  mere  mat- 
ter of  form ;  and  that  if  this  mandamus  were  to  be  granted,  there 
would  be  the  certificate  before  the  king  of  the  election  of  two 
difierent  persons ;  and  they  cited  R.  v.  The  Mayor  qfCakhesUr 
(a),  where^  on  a  similar  application,  the  Court  reiused  tbeMa»- 
damus:  saying,  that  Mr.  Smithiesj  the  person  elected  recorder, 
should  be  first  ousted  by  a  quo  warranto  information ;  and  that 
^'  the  consequence  of  granting  the  rule  would  be  that  a  second 
^<  person  would  be  admitted  to  an  office,  which  was  already 
<'  filled  by  another,  both  claiming  to  be  duly  elected."     But 

The' Court  said.  That  the  present  application  was  a  matter  of 
course,  like  a  motion  to  swear  in  a  corporator.  That  the  grant- 
ing of  the  mandamus  would  not  be  conclusive  on  Mr.  Sinclair; 
for  that  the  writ  only  required  the  corporation  to  do  the  act,  or 
to  shew  cause  why  they  do  it  not ;  and  that  all  the  arguments 
which  could  be  urged  in  fiivour  of  Sinclair  might  be  pressed  on 
the  return  to  the  mandamus^  in  a  much  more  solemn  manner 
than  in  the  present  form. 

Rule  absolute. 

{a)  Ante,  ft  voL  259. 


Hetbick 
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1792. 


Heyrick  against  Foster.  ^ruay, 

^  Jmnt  8lh. 

« 

npHIS  was  an  action  of  debt  to  recover  a  penalty  of  20/,  under  The  lutute  4 
-■-    the  25  Geo.  3.  $.  50. ;  to  which  the  defendant,  under  the  iJo't^doible*^'^ 
common  rule  for  pleading  double,  pleaded,  1st,  The  general  pleading,  does 
issue:  and  2dly,  A  prosecution  and  acquittal  for  the  same  offence  penal  acrions. 
before  a  justice  of  the  peace.     In  the  last  term 

Vaughan  obtained  a  rule  to  shew  cause  why  the  rule  for  plead- 
ing double  should  not  be  discharged,  or  why  the  defendant 
should  not  elect  on  which  of  the  pleas  he  meant  to  rely,  and  to 
set  aside  the  other,  upon  the  poUtive  words  of  the  proviso  {a)  in 
the  statute  4  Ann.  c.  16  (which  allows  double  pleading)  "  That 
**  nothing  in  that  act  before  contained  shall  extend  to  any  writ, 
^^  bill,  action,  or  information  upon  any  penal  statute  ;*'  and  on 
the  authority  of  several  adjudged  cases;  Morgan  v.  Luckup^  Cas. 
Temp.  Hardw.  262.  and  2  Str.  1044-.  La^  q.  t.  \.  Crawther^  2 
WUs.  21.;  and  Lookup  v.  Frederick^  Bart.  Bam.  365. 

Holroyd  afterwards  shewed  cause  against  it :  and 

The  Court  thinking  the  question  of  great  importance,  and  ob- 
serving that  it  did  not  occur  to  them  why  a  defendant  in  a  penal 
action,  M'here  he  is  more  favoured  than  in  others,  should  not 
have  an  opportunity  of  making  as  many  defences  as  he  has  in 
other  actions,  said,  They  would  consider  of  the  point :  but,  on 
this  day. 

Lord  Kenyon,  Ch.  J.  said,  That  the  Court  were  of  opinion, 
that  as  the  words  of  the  proviso  were  peremptory,  that  that  act 
should  not  extend  to  actions  upon  any  penal  statute,  they  could 
not  be  dispensed  with ;  and  that  the 

Rule  must  be  made  absolute. 

(tf)  Sect.  7. 


The  King  against  The  Commissioners  of  Shoreditch.    h^^^uuh, 

Jume  XJth. 

ZJ     Homanj   of  St  Leonard's^  Shoreditch^   appealed  to  the  a  person  ag- 
Sessions  held  for  the  city  of  London^  against  a  distress  S"^*/  **y  '.**"* 

•^  '      o  iress  for  paving 

made  upon  him  by  the  collector  of  the  rates  made  by  the  com-  rates,  under  8  G. 
missioners  for  paving  the  parish  of  St.  Leonard! Sy  Shoreditch ^  pji  either  ^  the 
in  pursuance  of  an  act,  8  Geo.  3.  intitled,  «*  An  act  for  opening  ^'o?  Wi,!r^ 
**  certain  passages,  and  for  paving  the  streets  and  other  places,  or  to  the  Sessions 
<<  in  the  parish  of  5/.  Leonard^  Shoreditch^  in  the  counQr  of 
'^  Middlesex^    and    for  preventing   annoyances   therein,"   and 

also 
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1793.       also  against  several  rates,  on  a  variety  of  grounds.   The  SessioiiSy 
after  hearing  the  merits,  quashed  the  several  rates  and 


mfmimtt       Hients,  as  far  as  they  respected  Homan^  and  the  said  distress; 
^-^^JJ^Sf*"    and  ordered  the  commissioners  to  return  to  Homan  the  som  of 
Smaeoitcb.    3;.  iss.  9€L  which  had  been  dit^trained,  and  to  pay  him  lOOL  tat 
his  costs,  iScc 

Shepherd  moved,  in  Hilary  Term  last,  for  a  certiorari  to  re- 
move these  orders.  He  said,  that  the  clause  in  this  act»  that 
<^  No  matter  or  thing  to  be  done,  relating  to  the  execution  of 
<^  the  act,  should  be  removed  by  certiorari^**  only  applied  to 
matters  warranted  by  the  act,  and  did  not  extend  to  this  case; 
where  it  appeared  upon  tlie  face  of  these  proceedings  that  the 
Sessions  in  London  had  no  jurisdiction.  This  rule  was  opposed 
in  the  same  Term,  on  the  ground  that  the  Sessions  in  Londom 
had  jurisdiction  by  the  positive  words  of  the  act.  The  rule  w«s» 
however,  made  absolute;  it  being  understood  that  tlie  question 
respecting  the  legality  of  granting  the  certiorari  should  be  db* 
cussed  when  the  order  should  be  returned.  That  order  having 
been  since  returned  by  the  certiorari^ 

Erskine^  Mingay^  Gamm,  and  Selion,  now  renewed  thdr  ob- 
jection to  the  certiorari*     By  one  of  the  clauses  of  this  act  it  h 
enacted,  ^  That  if  any  person  shall  think  himsdf  aggrieved  by 
^*  any  thing  done  in  pursuance  of  the  act,  and  for  which  no 
^'  particular  method  of  relief  hath  been  already  iq>pointed,  sndi 
*'  person  may  appeal  to  the  justices,  &c.  at  any  general  or  quarter 
**  Sessions  of  the  peace  to  be  held  Jbr  the  county  of  Middlesex 
<*  or  city  of  London^  within  three  months,  &c.{  such  appdiant 
^  giving  notice^  &c  and  Altering  into  a  recognizance  before 
'^  some  justice  of  the  peace  for  suck  county  or  city  to  pay  costs, 
^^  &c ;  and  the  determination  of  such  Sessions  shall  be  final, 
'^  binding,  and  conclusive,  to  all  intents  and  purposes."     This, 
they  insisted,  gave  an  option  to  the  party  to  appeal  either  to  the 
one  Sessions  or  the  Qther;  which  was  decisive  of  this  question. 
That  the  reason  of  it  was  obvious ;  namely,  to  avoid  an  appetl 
from  the  same  persons  to  the  same ;  most  of  the  commissioners 
under  the  act  being  justices  of  the  county  of  Middlesex^  and 
acting  at  those  Sessions ;  and  that  if  the  Sessions  in  London  had 
jurisdiction  over  the  appeal,  the  certiorari  was  taken  away  ia 
express  terms. 

Bearcrqfi  and  Shepherd^  contra^  contended,  dmt  the  certiorari 
was  properly  issued  in  this  case,  it  appearing  upon  the  order 
itself  that  the  Sessions  in  London  had  no  jurisdiction.  Tlie  appeal 
given  in  the  alternative^  means  either  to  the  London  or  iUddieset 

Sessions^ 
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Sessions,  as  the  case  may  happen :  reddendo  sifigula  singulis :  for       1792. 
matters  arising  in  London,  the  appeal  is  given  to  the  Sessions  in 
Ijondxm,  and  for  those  in  Middlesex  the  appeal  must  be  to  those        agamd 
Sessions.     Although  there  is  no  property,  which  is  affected  by    ^onwof** 
this  act,  locally  situated  in  London  (a),  there  are  cases  pointed   SBoaibiTc*. 
oat  in  the  act,  to  which  the  right  of  appealing  to  the  London 
Sessions  may  apply;   for  instance,  where  an  officer  receiving 
money,  removes  to  another  county,   without  accounting  (i); 
so  where  persons,  liable  to  pay  the  rates,  remove  to  any  other 
place,  in  order  to  avoid  a  distress  (c).    And  if  any  case,  to  which 
the  right  of  appealing  to  the  London  Sessions,  may  happen,  it  is 
fofficient  to  satisfy  the  words  of  the  act     But,  secondly,  even  if 
ttie  Sessions  in  London  could  entertain  any  appeal  against  acts 
done  in  the  county  of  Middlesex,  it  appears  that  they  have  ex« 
ceeded  their  jurisdiction  in  this  instance,  because  this  is  an  appeal, 
not  only  against  the  rates,  but  also  against  the  distress.     By  the 
act  no  appeal  lies  against  the  distress.     But  an  action  is  thereby 
given  {d)  to  recover  damages,  in  which  the  officer  is  to  have  an 
opportunity  of  tendering  amends,  and  is  entitled  to  treble  costs 
if  the  jury  think  that  the  amends  tendered  are  sufficient;  where- 
as if  an  appeal  be  lodged,  the  officer  has  no  opportunity  of 
tendering  amends,  and  he  may  be  sentenced,  as  in  this  case,  to 
pay  costs.   Then  if  the  appellant  in  this  case  could  have  brought 
an  action  by  virtue  of  this  act  against  the  officer  who  distrained, 
the  distress  was  not  the  subject  of  an  appeal ;  for  an  appeal  is 
only  given  against  those  acts  ^^  for  which  no  particular  method 
*•  of  relief  is  thereby  appointed." 

Lord  Kenton,  Ch.  J. — An  appeal  against  an  act  done  in  a 
particular  district  being  generally  confined  to  the  Sessions  acting 


(4)  Which  WAS  admitted  m  answer  to  a  queatioo  from  the  Court. 

{h)  Bj  one  of  the  clauses  the  commissioners  are  authorised  to  appoint  certain  officers, 
who  are  to  account  upon  oath ;  and  if  the  latter  refuse  to  account,  any  justice  of  the  peace 
ior  thttmmty  vrpUui^  vfbtrwt  tntb  offiur^  to  megkttitigf  thuttU  atid  rtud§^  may  require*  \^t,i 
iDd  levy  the  balance  by  sale  and  distress. 

(()  This  clause,  after  pointing  out  the  mode  of  recorering  the  ratea,  enables  two  justices 
of  the  peace  for  the  county  t  fiact,  where  persons  liable  to  pay  the  rates  may  be  found,  t« 
commit  them  for  one  month,  or  until  payment  of  the  rates. 

{d)  By  that  section  it  was  enacted,  that  where  any  diatress  should  be  made  for  any  tarn, 
ts^t,  to  be  levied  by  virtue  of  the  act,  the  party  making  the  same  ^uld  not  be  deemed  a 
trespasser  on  account  of  any  default  or  want  of  form,  l^f.  nor  should  the  party  dbtraining 
.be  deemed  a  trespasser  aS  initio  on  account  of  any  irregularity  which  should  be  afterwarda 
done  by  the  party  distrainingy  but  that  the  person  aggrieved  by  such  irregularity  might  r6- 
cover  full  satisfaction  for  the  special  damage  in  an  action  on  the  case ;  in  which  the  officer 
might  tender  amends,  f^e, 

S  for 
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1792.       for  that  district,  the  leaning  of  our  minds  would  naturally  in- 
duce us  to  support  such  a  construction  in  this  case,  if  the  words 


agaUd^     of  this  statute  would  bear  it   But  as  in  this  case  the  Legislature 
"^^^^j^^^**"   have  c}i06en  to  give  an  appeal  beyond  the  jurisdiction  of  the 
Sboabsitcb.  justices  acting  in  one  county,  we  cannot  control  it.     And  this  is 
not  a  singular  instance  in  the  statute  book,  in  which  quesdons 
arising  within  the  local  limits  of  one  county  are  directed  to  be 
tried  in  another ;  for  instance,  the  case  of  wrecks  (a).     If  we 
could  have  found  any  words  in  this  act  of  parliament,  whidi 
would  have  enabled  us  to  i^ply  the  rule,  reddendo  singula  stngtHs^ 
we  should  surely  have  adopted  it     But,  after  looking  throi^ 
all  the  provisions  of  the  act,  we  find  that  every  thing  which 
the  act  directs,  is  to  be  done  in  the  county  of  Middlesex.    Why 
then  did  the  Legislature,  in  framing  the  clause  respecting  ap- 
peals, d^art  from  the  language  used  in  all  the  preceding  parts 
of  the  act,  unless  they  intended  to  discriminate  between  the  case 
of  i^peals  and  all  other  cases  ?  And  this  clause  expressly  gives  an 
appeal  to  the  party  grieved,  eiUier  to  the  Sessions  for  the  ci^  of 
London^  or  the  county  of  Middlesex ;  and  in  directing  what  shall 
be  done  previous  to  the  appeal,  the  words  ^'  city  of  London  or 
<<  county  of  Middlesej^'  are  again  used.  The  Legislature  therefore 
having  given  in  express  terms  an  option  to  the  party  to  appeal 
to  the  Sessions  either  in  London  or  Middlesex^  we  arc  bound  1^  it 
But  it  is  said  that  the  justices  have,  at  all  events,  exceeded  their 
jurisdiction,  because  no  appeal  would  lie  in  this  case ;  an  appeal 
being  confined  to  those  cases  where  the  pai*ty  aggrieved  has  no 
other  remedy,  and  the  party  in  this  case  having  another  remedy 
by  action  for  the  distress.     But  the  act  of  parliament  does  not 
give  the  action :  if  there  be  any  excess  of  jurisdiction,  the  com- 
mon law  gives  the  remedy;  and  all  that  the  act  does  in  th& 
respect,  is,  the  restraining  of  the  common  law,  by  saying,  that 
an  action  shall  not  be  maintained  for  all  irregularities,  and  that 
if  an  action  be  brought,  the  officer  acting  under  the  statute  shall 
be  entitled  to  certain  privileges.     Bat  for  such  a  grievance  as 
the  pre<^nt  the  act  has  given  an  appeal,  if  the  party  choose, 
without  being  entangled  in  the  forms  of  an  action.     Then  the 
certiorari  being  taken  away  by  a  subsequent  substantive  clause, 
which  operates  on  nil  cases  in  which  the  justices  act  within  their 
jurisdiction,  and  it  not  appearing  on  the  face  of  these  proceed* 
ings  that  the  justices  have  exceeded  their  jurisdiction,  I  think 
that  the  certiorari  ought  to  be  quashed,  quia  improvide  emanavit* 

(a)  Vide  a6  Gm.  %.  1. 19.  #.  8. 

BULLCB, 
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BuLtSRy  J.  (a>-*In  otder  to  let  ib  the  rak,  reddendo  singida       1799. 
sbiguliSf  it  was  incombent  on  thoie  who  disputed  the  jurifldio* 
tion  of  the  dty  cf  London  in  this  case^  to  shew  that  some  part  of 
the  property  on  which  this  statute  attaches,  is  locally  situate 


TheKiira 

TlieConratt* 
noBcn  of' 

within  the  city  of  London^  and  some  within  the  county  of  Mid*  Saossorrca. 
Heux.  But  it  is  now  admitted  that  the  whole  lies  within  the 
latter;  and  so  indeed  it  ^)pears  from  the  title  of  the  act.  In 
considering  how  fiur  that  argument  ought  to  prevail,  it  is  ne- 
cessary to  advert  to  the  case  of  a  receiver,  who  will  not  account 
and  who  removes  to  athird  county:  if  there  had  been  no  provi* 
sion  in  the  act  for  such  a  case,  then  there  would  be  some  weight 
in  the  argument;  but  the  Legislature  have  provided  for  that 
cas^  by  enabling  justices  in  the  county  where  the  par^  may 
reside^  to  grant  a  warrant  of  distress ;  and  they  have  said  that  in 
cases  where  no  particular  provision  is  made^  the  par^  may  i^ 
peal  to  the  Sessions  either  in  London  or  Middlesex.  And  if  there 
be  any  one  instance  in  which  the  party  has  an  option  to  appeal 
to  either  of  those  Sessions,  which  must  be  admitted  to  exist  in 
the  instance  I  have  put  of  the  receiver  going  into  a  third  county, 
it  destroys  the  argument  reddendo  singula  singulis  i  for  accord^ 
ing  to  that  argument,  no  ^>peal  could  be  had  to  the  Sessions  in 
London  except  for  acts  done  within  the  jurisdiction  of  the  dtj 
ciLondonj  or  to  the  Middlesex  Sessions  but  for  acts  done  in  tho 
county  of  Middlesex.  '  It  seems  to  me  therefore  that  the  true 
construction  of  this  clause  is,  that  the  party  has  an  option  in  all 
cases  to  ^)peal  either  to  the  Londonox  the  Middlesex  Sessions. 

Obose,  J. — No  clause  in  this  act  of  parliament  affects  to  ex- 
tend to  any  district  out  of  the  county  of  Middlesex.  Then  the 
act,  having  expressly  mentioned  certain  places  in  Middlesex^ 
gives  an  appeal  either  to  the  Sessions  for  the  county  of  Middle^ 
sex  or  for  the  city  oi  London.  Now  if  no  appeal  will  lie  at  the 
Lmdon  Sessions,  the  latter  words  are  perfectly  nugatory.  It  has 
been  asked,  however,  for  what  purpose  should  an  appeal  be 
given  in  London  against  an  act  done  in  Middlesex  f  In  answer  to 
that,  many  cases  might  be  put  where  such  a  provision  would  be 
very  salutary;  and  where  it  would  be  more  satis&ctory  to  the 
party  aggrieved  to  appeal  to  a  set  of  magistrates  living  out  of  the . 
local  limits  of  the  jurisdiction  where  the  act  complained  of  is 
dcme.  At  all  events,  it  is  su£Scient  for  us,  in  construing  this  act 
of  parliament,  to  say  that  the  Legislature  have  in  express  terms 
given  the  party  an  option  to  i^peal  either  to  the  Middlesex  or 

{a)  Ah^  AMmre,  J. 
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XofM&m  SemoDs;  and  un^fir  that  cUuie  the  SfBg^qpiyi  Lo^ 
bad  jurifldiction  in  this  case. 
Per  Curiam^  Lei  the  ariiarari  be  qoathed. 


sea 


if.  bequeathed 
money  ro  trus- 
tees in  trust  for 
j9.  till  she 
should  attitn 


Doo  and  Another  against  Brabant  wd 

THIS  case  was  sent  here  by  the  direction  of  the  Lord  C3un- 
cellor.  And  the  question  arose  on  the  will  of  &  Ooim» 
sell^  wlio  gave  certain  money  in  the  funds  to  tmstaes  in  Ithi 
th!^7o'^T'thI^  for  S.  CounseUj  daughter  and  only  child  of  her  late  husbapd  de- 
same  to  her;  ccascUy  thcu  of  the  age  of  twelve  years,  until  she  shooU  atfMi 
die  under  twen-  tweuty-ouc;  and  wheii  and  so  soon  as  she  should  attain  that  wg^ 
7^d^cidu  ^^  ^P^'^  ^^^  ^  ^y  ^^  transfier  the  same  to  &  Oo/mseU,  hm 
dren«  then  in  executors,  Stc  to  and  for  their  own  use  and  bpn^t;  and  in  cese 
child  orchil-  S.  CotMs^tf  should  die  under  twenty-one,  leaving  anj  diild  ee 
dl^uid^die  un^'  children  of  her  body  kwfiiUy  begotten,  then  in  trust  fiir  ail  and 
der  twenty-one   every  such  child  and  children  who  should  live  to  attain  his  or 

without  leaving  "^  ,  ii        *•    •  i    ■  ■ 

tny  child  or       their  age  or  ages  of  twenty-one,  and  to  be  equally  dmd^  ba- 
i^n 'l^'n  for^c.'s  tween  them.    But  in  case  S.  Cou/ueU  should  die  under  tMB^- 

three  nieces. 
j9.  strained 
twenty-one, 
married,  had 
two  children, 
■nd  died  in  the 
life  of  the  tes- 
Utrii:  B.'t 
children  took 
nothing  by  the 
will 


one  without  leaving  any  child  or  children,  or  being  such,  Aftf 
should  all  die  under  twenty-one,  then  in  trust  tv  her  thr^  nieoes 
Jlfeiy,  BiM^  and  Sarah  Ogle.  &  Qmnsdl  the  dau^ter  ma/h 
ried  B.  Doo,  attained  the  age  of  twenty^-one^  and  had  two  dnk 
dren  living  at  the  time  of  her  death,  which  happened  in  tkelifii- 
time  of  the  testatrix.  The  two  children  of  &  Cbccnsdl^  Ae 
Younger  were  the  plaintiffs  in  the  suit,  and  BtUk  (formerly  BM 
Ogle^  the  survivor  of  the  three  nieces  of  the  testatrix)  and  hsr 
husband  were  the  defendants.  Butk  Brabant  is  the  nett  of 
kin  of  the  testatrix.  The  question  was,  Whether  the  plaintiA 
took  any  and  what  estate  under  the  will  of  &  OnmseU^ 

Shepherd  (a),  for  the  plaintifis,  argued  that  the  children  were 
entitled  under  the  will.  It  was  undoubtedly  the  inteetioD  of  the 
testatrix  that  her  grandchildren  should  take  before  her  nieoes. 
The  three  objects  of  her  bounty  were,  1st,  Her  daughter;  Sdly^ 
Her  grandchildren ;  and  ddly,  Her  nieces ;  the  ksl  of  whona 
were  not  to  take  while  her  daughter  or  her  grandchildMSi 
were  alive.  S.  Caunselfs  dying  under  twenty-one^  waa  not  a 
condition  precedent  lo  her  children  taking;  the  bequest  to  her 
was  a  conditional  limitation.  And  if  an  estate  be  given  on  a 
conditional  limitation,  and  there  be  a  limitation  over,  and  die 
first  &il  on  any  account,  the  last  shall  take  place,  MtH)9^  486; 
Avefyn  V.  fVard^  1  Fez.  422^     Nay,  words  of  condition  taay  be 

(a)  I'his  esse  and  the  next  wcfc  argued  io  Ssiter  Tcm,  but  the  certiScites  irere  mc 
sent  till  the  present. 

•4  taM* 
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taken  as  words  of  limitation^  where  there  is  a  remainder  over.  17di. 
Andrews  v.  Fulhamj  2  Sir.  1098 ;  Jones  v.  Westcomby  1  Eq.  Cos. 
Abr.  24*5,  ji.  10.  Gylliver  v.  Wicket^  1  Wils.  105,  on  the  same 
wilL  In  Strange  the  case  is  thus  stated :  A  bequest  of  leasehold 
premises  ^*  To  my  wife  for  life^  remainder  to  such  child  as  she 
<<  k  now  supposed  to  be  ensieni  with,  and  to  the  heirs  of  sock 
*<  child  for  ever;  provided  that  if  snch  child  as  shall  happen  to 
**  be  bom  shall  die  before  twenty*one,  having  no  issue,  the  rever- 
^  sion  of  one-third  shall  go  to  my  wife  and  her  hei*^  one-third 
'*  to  fny  sister  EUzahetk  and  her  heirs,  and  the  remaining  one* 
**thwd  to  my  sister  Anne  and  her  heirs.'*  His  wife  was  not  «i- 
sUnif  and  the  objection  was,  that  as  there  was  no  such  child, 
those  who  claimed  in  remainder  on  die  dying  of  such  person  un- 
der twenty-mie,  and  without  issue,  could  never  enjoy  the  estate; 
bnt  the  Court  said,  That  the  limitation  over  should  take  place; 
and  that  **  it  is  no  unusual  thing  for  words  of  condition  to  be 
**  taken  as  words  of  limitation^  where  there  is  a  remainder 
<^  ofver.**  The  case  of  Staikam  v.  Bell,  Qmp.  40.  is  to  the 
same  eflfect  In  Willing  v.  BMne  (a),  A.  gave  100/.  to  each 
(xf  his  children,  payable  at  twenty-one,  and  if  any  of  them 
died  before  twenty-one,  then  his  legacy  was  to  go  to  the 
survivors.  One  died  in  the  testator's  lifetime ;  and  it  was 
hd€^  that  though  the  legacy  was  lapsed  as  to  the  legatee 
dying  under  twenty-one,  yet  it  was  well  given  over  to  the 
survivors.  Many  other  cases  shew  that  where  there  is  a  devise 
to  A*  remainder  to  A,  and  A.  die  in  the  devisor^s  lifetime,  B. 
shall  take.    The  case  of  Gougk  CaUhorpe  v.  Gough  (i),  which  was 

relied 

.(«)  3  Pr.  mvfciij.  (k)  GoMgb  Gw44m/#?.  Omt^ mkI  oilim— > 

At  tht  RoUs,  I7tband  iSth  Islrmmry  1989^ 

Sir  Jftmry  CaiiUr^  by  hit  will  dated  a7th  Ft^rmtry  Z74I»  directed  that  lOfiOoL  part 
cf  his  personal  csure,  should  be  placed  out  by  hit  ciccutors,  in  their  own  names,  in  some 
of  the  public  fundi,  to  the  use  and  intent  that  they  should  pay  the  interest  thereof,  during 
the  joint  lives  of  Sir  Hemry  Gmgh  and  dame  Bmriarm^  his  wife,  into  the  proper  hands  of 
theaaid  daac  Barhmrm^  or  as  she  alone  should  by  writing  appoint,  the  same  being  intended 
to.  ho  at  her  sole  use  and  diq)osal ;  and  in  esse  she  should  die  in  the  lifetime  of  her 
husband,  to  the  intent  that  they  should  pay  the  said  10,000/.  or  any  part  thereof,  in  such 
mnnncTy  and  to  such  persons  as  thf  said  dame  BttrSara  should,  by  writing  attested  by  two 
witncMeSy  appoint ;  and  for  want  of  such  appointmcDt,  to  pay  the  same  unto  and  amongst 
all  the  chtldien  of  the  said  dame  Barharm  who  should  be  then  living,  equally ;  and  if  no. 
such  children  should  be  then  living,  to  pay  the  same  to  such  person  as  should  be  then  in 
pommdoo  of  the  testator's  real  esute,  by  virtue  of  his  wills  but  if  the  said  dame  Bmrbara 
fhmshi  survive  the  said  Sir  Hmrj^  her  husband,  then  the  aaid  extcutort  should* 
after  the  death  of  the  said  Sir  Hmryt  pay  the  whole  sum  of  lO^oco^  to  the  aaid  damo 
Bmriarm'i  to  her  own  use ;  and  the  tesutor  directed  that  all  the  residue  of  his  personal 
esuu  be  bid  out  in  the  purchase  of  hmdy  and  settled  to  the  uirt  thotia  mentioiied.    On 

Zs2  the 
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1792.       relied  on  by  the  defendaate  in  the  Ckmrt  rf  Gbanoery,  is  dii* 
'   tuigiaisbable  from  the  cases  now  cited;  because  there  was  no 


Doo 
agamd 


the  7t&  Mmfd  1745-6,  ibc  tcititor  made  a  codicfl  in  liis  ova  haid  wiiliin,  bf  vKdb 

he  appoistcd  anothef  aecutor  and  ttiMCce  « to  we  and  cmm  to  be  piU,  it 

«  pajncnts,  the  legacy  to  lui  sKcr  Laij  Gw^j"   and  aAeiwaid*  fcBowid  theae 

«  IncaMKyatur'sdiiklrrndonocUvc  totheiiaefcralafesofsi  jcsB^tiiekpcjMli 

«  her  is  to  rcvcn  lo  my  Heir  at  law."     Lady  Gmigh  lomvcd  Su  flcary  he;  hnihid,ks 

£cd  in  the  lifetime  of  the  tenator,  leavmg  the  plaintiff'  and  alM  the  d 

Smmj  Gtb^A.  7tA«  CmlUfft  Ci^»  MmaStih  SmgA,  and  BmrUrm^  die  wtt  of 

^irrr,  and  lady  Pshmrt  the  wife  of  the  defendant  Sir  Jtkm  Padwr^her  aunfi^St  X'^ 

^mimtr  died  afttmatds  in  the  lifetime  of  the  testator ;  and  the  ttitacart  who  Wchko 

fanatic  in  the  year  Z747»  and  continued  ao  till  hia  death,  (Bed  14th  itf/raf  lySt.   Tkt 

phuntiC  Sir  Hemry  C§^h  CaUUrpe,  Otd  hia  bill,  praying  that  the  itiidveof  Ae 

peraooal  catau,  which  waa  directed  to  be  laid  oat  in  law^  and  to  be  acttbd  od 

tail,  with  lemaioder  to  the  defendant  MkUrd  JUmm*  Gmgk  m  taa^  with 

defendant  Jtkm  CmkUrfe  Gmgb  m  tail,  with  remainder  to  the  pbintiffiB  fee, 

paid  to  him ;  and  tint  it  might  be  declared  that  the  legacy  diOfiOoL  was  lapaed. 

Miifird  and  Trwwer  'ummtd  that  Lady  GMfft  baring  torrivcd  hrrhwbmrf,  dK  fcgpcy 
bccane  imnedlatdy  abaobic  to  her,  and  all  tiie  ianner  dfaectiotts  aa  to  the  lO^ooolL  wtR 
nt  an  *end;  and  a»  ihe  afkerwaida  died  i»  the  lifetfane  of  the  testator,  dK  kfacy  wm 
bpaed.  That  it  was  dear  thia  was  the  intention  of  the  testator;  §ar  if  Lad|y  Gt^ 
had  been  a  widow  at  the  time  the  wiU  was  made,  the  testator  would  bate  g|f«B  hertik 
legacy  abaolotely,  and  would  haft  made  no  mention  of  her  duldrau 

IMyJ  and  JttMtff ,  for  the  defendants,  contended.  That  they,  together  widi  the  piMdi^ 
were  entitled  to  this  legacy  of  lOyooofiefDally;  that  it  appeaved  to  be  dK  intcadanofihe 
testator,  if  Lady  Cmig^  should  make  no  appointment,  and  ahould,  fcr  any  reason,  be  iM»» 
paMe  of  taking  the  legacy  herself  it  ihoold  go  amongit  all  her  children ;  and  that  m  the 
event  which  had  happened,  no  appobtment  bad  been  made ;  and  Lady  Gmf^  oonU  not 
take  the  legacy.  They  cited  Jmts  and  rndtmrnk^  ZjSf.Cc  Akr.  S45,  and  awdaw 
and  BM^  Cwvptr  40.  In  the  hnt  of  those  cases  a  testator,  reciting  that  his  wife 
was  then  pregnant,  declared  that  if  ihe  brought  forth  ason,he  ihonldinherk  hiscscattit 
SI ;  if  a  daughter,  he  gare  one  moiety  to  his  wife,  and  the  otiier  to  hb  two  ^—g^- 
eqaaly,atai;  if  cither  died  before  that  time,  the  sonmror  to  have  her  share  {if  both  dbi, 
he  gsve  hb  esu^  to  his  wife  snd  her  heirs.  The  testator's  wife  was  not  with  diild  ;  aad 
the  only  daughter  of  the  testator  £ed  an  mfent.  The  Court  held,  that  the  wife  was  c«l- 
tled  to  the  estate,  becanse  it  waa  the  plain  intention  of  the  testator,  that  if  no  aoa  shoold  be 
bom,  and  she  should  have  no  daughter  lire  to  attain  ai,  the  wife  should  have  thewhok 
estate ;  and  so  in  the  present  case  it  appeared  to  be  the  plain  mtrntion  of  the  testator  if 
Lady  Gmgh  could  not  take  the  legacy,  and  ahould  not  appoint  to  whom  it  ihoold  be  psU^ 
that  it  dMNild  go  to  her  children ;  and  that  the  codicil  shewed  this  intention  move  dmriy, 
for  the  testator  there  mentioned  the  event  in  which  (and  it  ia  to  be  presumed  in  whidi  only) 
the  legacy  waa  to  go  to  the  person  entitled  to  the  personal  estatt  fvim,)  their  dying  beftR 
they  attained  %l  yean. 

Master  of  the  Rolls*— This  is  an  absolute  legacy  to  Lady  Gai^  qnaCSed  osi  aoeoont  of 
her  situation  as  a  married  woaaan.  If  she  died  in  the  fifetime  of  her  husband,  she  had  a 
power  of  disposing  of  it ;  aad  if  she  did  not  to  dispoae  of  it,  it  was  to  go  to  her  children:  If 
she  survived  her  husband  she  was  to  have  it  absolutely.  There  was  no  event  In  wUdh  the 
childrencouldtakcanythiog,  which  it  was  not  in  her  power  to  deprive  them  oC  Thetco* 
tator  presumed  (as  every  testator  docs)  that  the  persons  who  were  to  take  midcr  his  vS 
would  sonivc  hisk    If  the  testator  had  foreseen  the  event  idiich  bu  hsppeacd,  he 


•  Sir  i^.  P.  ^,^. 
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fimitation  over  after  dame  Barbara^a  death.    The  Courts  have       1792. 
even  gone  so  fiir  as  to  supply  words  in  a  will,  where  the  inten-^   " 
tidn  was  clear.     Fannereau  v.  Fonnereauj   S  Aik.  SI 5.    In 
White  V.  Barber  {a\  under  a  devise  in  trust  for  such  child  or     ®■^■^''''• 
children  as  the  devisor's  wife  should  be  ensierU  widi  at  his  death, 
it  was  held  that  sons  bom  in  his  lifetime  should  take:   in  that 
case  this  Court  in  their  certificate  acknowledged  that  there  vxis 
a  dffect  qf  expression  in  the  will,  but  supplied  the  necessary 
words ;  and  in  Doe  d.  Watson  v.  SMfpard  {b\  the  Court  would 
not  supply  the  words  supposed  to  be  omitted,  because  the  in- 
tent was  not  dear :  but  Lord  Man^ld  expressly  said,  <*  The 
^  Court  might  supply  the  omission  of  express  words  if  they  found 
^  a  plain  intent*'    Now  in  this  case  it  is  dear  that  the  testatrix 
nreant  that  her  grandchildren  should  take  before  her  nieces; 
smd  therefore  the  Court  may  supply  the  necessary  words. 
Ckambr^f  contra^  was  stopped  by  the  Court 
Lord  Kenton,  Ch.  J.— Nothing  can  be  more  clear  than  the 
words  of  this  wilL    The  devise  is  to  5.  CounseU  when  she  shall 
attain  the  age   of  twenty*one;    and  if  she  shall  die  under 
twenty-one,  leaving  children,  then  to  those  children ;  but  she  did 
not  die  under  that  age^  and  therefore  nothing  can  pass  to  the 
Ipnndchildren.    If  this   event  had  occurred   to  the  testatrix^ 
most  probably  she  would  have  provided  for  it,  and  given  the 
money  to  the  grandchildren :  but  as  she  has  not  done  so^  we 
cannot  make  a  will  for  her.     This  is  distinguishable  from  the 
cases  cited ;  for  here  nothing  was  given  to  the  grandchildren 
but  upon  an  event  which  did  not  hi^pen. 
AsHHURST,  J.  of  the  same  opinion. 

ft 

b^ly  ffould  have  prarided  for  it :  but  that  censidentioii  ought  not  to  tnfluence  ray  judg. 
meal*  for  tbit  tame  observatson  will  apply  to  aU  cases  of  lapsed  kgactes.  As  to  the  oodi* 
dly  I  cannot  see  that  it  makes  any  diflerence :  Lady  Gmig6  would  have  taken  the  lepcy 
just  in  the  same  manner  under  the  codicUasif  it  had  remained  upon  the  will  alone* 

His  Honour  did  not  deaee  the  personal  estate  to  be  paid  to  the  plaintiff,  although  both 
the  defendants  who  had  rematnden  in  tail  consented  to  it  *»  but  referred  it  to  the  Master 
toiaq[oire  what  were  the  limitations  of  the  estate  to  be  purchased  with  the  moiwyt  and  wlie- 
dirr  «ny  person  besides  the  defendants  had  any  interest  in  itf  • 

(«)  5  Burr.  3703.  (t)  DwgL  75.  3d  edit. 

•  Vide  Traffkri  ▼.  Bthm^  3  Atk  447. 

t  The  win  in  this  case  was  not  proved  by  witnesses;  and  it  was  said  at  the  bar  that  it 
«u  not  necessary  that  it  shouU  be  proved,  it  being  above  30  years  old;  and  the  counad 
m-tU"*''  a  case  of  Matktry  and  NtwMi,  in  which  Sir  LUytl  JCavjrM,  Master  of  the 
Rolls,  decided,  that  a  will  above  30  years  old  should  be  read  without  proof,  altboogli  die 
ttstator  had  died  very  recently.  That  point,  however,  was  not  decided  in  this  case;  be* 
cause  Sir  i7.  G>  CM^rftf  who  wai  die  heir  at  Uw,  admitted  the  inU  and  cUoied  under 

BvXXERi 
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BvLLEB,  J.  —  The  testatrix  intended  to  give  the  ithoh  to 
&  Counsellf  if  sbe  attained  tl^  age  of  twen^-one^  and  the  chil^ 
dren  nothing;  she  did  attain  that  agjc^  and  therefore  nothing 
was  intended  to  be  given  to  the  children  in  that  event.  Thm 
is  a  distinction  in  some  of  the  cases,  JVQUng  v.  Baiae^  and  a 
case  there  referred  to,  between  words  gjiviqg  a  remainder  over, 
and  an  original  devise:  in  those  oases  the  devise  waa  goodi  ngt 
as  remainder  over,  but  as  an  original  devise:  but  here  was 
no  original  devise  to  the  grandchildren  but  on  an  event  i^uA 
did  not  happen. 

Grose,  J. — ^The  event  whidi  has  happened  was  mil  £ar«mib 
and  therefore  not  provided  for. 

Lord  Kenton  then  said.  That  the  form  of  the  case  nnft  ht 
altered,  as  in  Sabbarton  v.  Sabbarton  {a\  before  the  Ckrart  oodl 
certify  to  the  Lord  Chancellor;  for  that,  as  it  now  alQod»  of  a 
limitation  of  money,  they  could  not  take  judicial  notioe  of  it 

The  case  having  been  since  altered  accordingly»  in  wfaic^il 
is  stated  as  a  limitation  of  a  term  of  years^  the  foUowiig  ^tfSr 
ficate  was  sent  by  this  Court: 

*^  We  have  heard  Counsel,  and  oonndered  this  case;  and  tie 
**  of  opinion  that  the  plaintifis  took  no  estate  whatever  in  the  ssil 
^  leasehold  premises  by  virtue  of  and  under  the  said  will  of  tfie 
^  said  Sarah  CounseUi  the  events  upon  which  the  limitatioB 
^  under  which  they  claim  was  to  take  plaoe  not  having  bap- 
«  pened." 

Kevtov. 

9th  June  1792.  W.  H.  AsHBUtiT. 

F.  BULLEB. 

ILGaeaa. 

(•}  Cm.  Tatf.  TM,  I45.    See  aho  P^rtttr.  Br^dStyt  anle^j «oL  u/L 


HeVAISTTA     MaRU     AtHEBTON,     £uZA9ETH     ATQXft^ 

TON,  and  Hester  Atherton,  against  B.  Pi^  and 
Elizabeth  his  Wife,  P.  Legh,  and  W.  Mairs. 

^.  derited « to  HnHIS  case  was '  sent  here  from  the  Court  of  Qianoecjk 
tiie^diiH(ht^  T.  Ben^   being  sdsed  in   fe^  devised  aK  hia  manors 

dfthtb^T  ^    lands,  ftc  in  the  counties  of  fViUs^  Toriskirey  SouOumpioH,  and 

J9.  and  the  heirs 

male  of  the  bodv  of  such  datif bter  or  Aiiq;liten^  eooally  between  then  ;  if  obor  thtBOiie,ttfaHnt>iieBa^ 
moo:  and  for  default  of  such  lanie^  he  deirised  Jl  his  aid  lands  to  C;**  held,  that  the  daoffatenof  JLtosIl 
cross-itmaii^dai.    [;i^ipi«|;sSi.    I  JUk.  S3S.    %B.atF./if9.    6J«ii.6j4.] 
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elsewhere^  to  liis  daughter  Marthay  the  wife  of  P.  LegX^  for       J  79Sf. 
life;  remainder  to  his  grandson  Benet  Legk,  son  of  M.  Leghy    "  ' 

fi>riife;  remainder  to  trustees  to  preserve  contingent  remainders;  aramji 
remainder  to  the  heirs  male  of  the  body  of  his  grandson  lawful- 
ly to  be  begotten;  and  for  default  of  such  issue,  to  the  second, 
third,  and  other  son  and  sons  of  his  daughter  Martha^  severally 
and  successively,  and  to  the  several  and  respective  heirs  male 
of  the  several  and  respective  bodies  of  such  son  and  sons,  &c.; 
Mid  in  de&ult  of  such  issue,  to  ^'  all  and  every  the  daughter 
*<  and  daughters  of  the  body  of  his  daughter  Martha^  and  the 
**  hefars  male  of  the  body  of  such  daughter  or  daughters,  equally 
.  *'  between  them,  if  more  than  one,  as  tenants  in  common,  and 
^  not  as  joint  tenants ;  and  for  and  in  default  of  such  issue,  he 
^*  gave  and  devised  all  bis  said  premises  unto  his  right  heirs 
**  ror  ^er,**"  The  devisor  died,  leaving  his  daughter  Martha^ 
his  only  child,  his  heiress  at  law.  P.  Liegh  aiid  Martha  his 
iSrilt^  had  issue  toxxr  chifdfeh,  viz.  the  said  Benet  Legh^  Hen^ 
rteiid  Marioy  jtlizaheth^  and  Hester  Legh.  B.  Legh  died  in 
the  Kfefime  of  his  mother,  an  infant  and  unmarried,  leaving 
iU  three  sisters  his  co-heiresses  at  law.  Elizabeth  Legh  mar- 
riedf  J.  A.  Jtinr^,  £sq.  i^trho  is  long  since  dead,  leaving  Elizabeth 
Bis  wife  surviving,*  and  wldo  is  now  the  wife  of  the  defendant 
Saihiirsf  Pye.  Henrietta  Maria  Legh  married  Robert  Vernon 
Jtherton  Gwitlpntj  afterwards  called  Robert  Vernon  Atherton 
JiKertdn^  and  tticy  6^  issu6  seven  children,  viz.  Atherton 
jLegi  Atherton^  the  three  plaintiffs,  and  three  others,  who  died 
in  the  lifetime  of  their  parents,  infants,  and  unmarried.  Hen- 
rktXd  Maria  Aikertoh  the  mother,  died  in  September  1779,  in 
the  lifetime  of  Roberi  Verfidn  AtheHon  Atherton  her  husband ; 
mi  she  at  her  death  tek  Atherton  Legh  Athertori^  her  only  son 
aiid  heir  at  law,  and  the  complainants  her  only  younger  chil- 
dren. Robert  VemoH  Atherton  AiheriOfi  died  in  Juh/  1783. 
MartJia  the  wife  of  Peter  Legh^  the  devisor's  daughter,  and 
the  first  tenant  for  life  under  his  will,  died  21st  June  1787.  In 
JSHchaetmas  Term  1 787,  Hestef  Legh  suffered  recoveries  of  her 
third  of  the  estates  limited  to  her  by  her  grandfather's  will,  and 
of  which  she  entered  into  possession  upon  the  death  of  her  mo- 
ther Martha;  and  by  deeds  duly  executed,  declared  the  uses 
of  the  recoveries  to  befself  in  fee.  Atherton  Legh  Atherton,  the 
son  of  Henrietta  Maria^  one  of  the  devisor's  grand-daughters, 
died  an  infant  in  March  1789,  and  unmarried;  on  whose  death 
there  became  a  total  failure  of  issue  male  of  Henrietta  Marioy 
and  he  1^  the  plaintifflr  hiB  onty  wXen  and  co-heiresses  at  law ; 

and 
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1792.  and  they  as  such  thereopcm  became»  togedier  widi  Hester  Lig^ 
and  Elizabeth  now  the  wife  of  the  defendant  Bmikmnt  Py  (tbe 
two  surviving  daughters  of  Martha  Legh)  the  oo-beifeaes  at 
law  of  the  devisor.  Hester  Legh  died  on  the  8th  ciMj/  1788b 
umnarriedi  and  without  issae»  leaTing  EUzabeth  Kedk^  now 
Elizabeth  Pye^  her  surviving  sister,  together  with  the  plaJntMii 
her  nieces,  her  co-heiresses  at  htw,  and  who  are  now  become 
the  co-heircsses  at  htw  of  the  devisor. 

The  question  was,  Whether  the  plaintiffit  upon  the  dealh  of 
Athertan  Legh  Atherton^  their  brother,  took  any  and  what 
estate  or  interest  under  or  by  virtue  of  the  will  of  T*  Betuif  die 
devisor,  their  great-grandfistther,  in  the  estates  devised  byhii 
vnll,  as  three  of  the  co-heiresses  at  law,  of  the  said  deviaoTs  or 
in  any  other  manner  ? 

JVood,  for  the  pluntifi,  stated  the  questira  to  b^  Whedicr 
cross-remainders  could  be  raised  in  the  devise  to  the  grand- 
daughters of  the  devisor?  and  he  aigued  in  the  negative.    No 
cross-remainders  can  be  raised  but  by  eipress  words  or  neo»: 
sary  implication.     Comber  v.  HiUf  8  Sir.  969.    In  Pay  v. 
White  {a\  the  rule  respecting  cross-rcniaindeiB  by  implicatinn 
is  clearly  laid  down:  *<  That  wherever  cros»^reinainders  are  to 
^*  be  raised  between  two^  and  no  more^  the  presumption  is  in 
^  &vour  of  cross-remainders;  where  they  are  to  be  rused  bo- 
^  tween  more  than  two,  the  presumption  is  against  croos-ro- 
^*  mainders ;  though  that  presumption  may  be  answered  fay  dr- 
«  cumstances  of  plain  and  manifi»t  intention.''    Now  here^  if 
they  be  implied,   they  must  be  implied  between  more  Aan 
two;  and  the  intention  of  the  devisor  will  be  defieated  by  raising 
cross-remainders;  for  he  expressly  devised  to  the  grand-dangh- 
ters  as  tenants  in  common,  and  not  as  joint-tenants,  which  is  a 
severance  of  the  title.    If  the  limitations  had  been  <«  to  all  and 
every  the  daughter  and  daughters,  &c  and  the  heirs  male  of 
their  respective  bodies  equally,"  &c  no  cross-remainders  ooold 
have  been  implied :  and  the  words  here  used  mean  the  same 
thing,  <<  to  all  and  every  the  daughter  and  daughters,  &c.  and 
*<  the  heirs  male  of  the  body  of  such  daughter  or  daughters,"  ftc 
The  intention  seems  to  have  been  to  make  distinct  Imitations 
to  each  of  them. 

Lord  K£NYON,  Ch.  J.  (stopping  Chambre^  om^i.)— Although 
the  cases  (b)  upon  this  subject  run  eartremely  near  to  each  other, 

W  Vide  ffoimes  w.  Mtymi,  PO.  4%$.    Sir  T.  Jm.  1J%.    Sir  T.  JtMym  45s.    Siku 

asany 
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many  of  them  are  so  like  the  present,  that  they  must  decide  it.'  1792. 
It  is  true  that  as  between  two  only  it  shall  be  presumed  that  cros»- 
remainders  were  intended  to  be  raised:  but  if  there  be  more  than 
two,  it  is  necessary  to  resort  to  other  words  in  the  will  to  disco^ 
ver  an  intention  to  raise  cross-remainders;  but  here  there  is  no 
4loubt,  from  the  words  of  the  limitation  over,  but  that  the  de« 
visor  intended  to  raise  cross-remainders  between  the  grand- 
daughters. The  devise  is  *<  To  all  and  evexy  the  daughter  and 
^  daughters  of  the  body  of  my  daughter  Martha^  and  the  heirs 
**  male  of  the  body  of  such  daughter  or  daughters,  equally  be* 
^  tween  them,  if  more  than  one,  as  tenants  in  common,  and 
<<  not  as  joint  tenants ;  and  for  and  in  de&ult  of  such  issue 
^*  (namely,  the  daughter  or  daughters)  then  I  give  and  devise 
^  all  my  said  premises  unto  my  right  heirs  for  ever.*'  He 
clearly  intended,  therefore,  that  the  whole  (a)  should  go  toge- 
ther; whereas  if  no  cross-remainders  be  raised  between  the 
grand-daughters,  it  would  go  to  the  right  heirs  by  separate  por- 
tions on  the  death  of  each  grand-daughter. 

BvLLEE,  J. — This  is  a  stronger  case  for  raising  cross-remain- 
ders than  that  of  Phipardv.  Mansfield  (&);  for  h«re^  besides 
die  words  **  for  de&ult  of  such  issue^''  namely,  issue  of  all  of 
them,  the  devise  over  is  of  oK  the  devisor's  estates :  now  they 
cannot  all  go  together  but  by  making  cross-remainders  between 
the  grand-daughters. 

The  following  certificates  were  sent  to  the  Court  of  CJhan- 
cery:— 

^  We  are  of  opinion.  That  upon  the  death  of  Benei  Legh^  and 
^  his  mother  Martha  Leghj  the  daughters  of  the  said  Martha 
^  took  under  the  will  of  Thomas  Benei,  the  testator,  estates  in 
*^  tail  male,  with  cross-remainders ;  and  consequently  that  the 
^  plaintifis,  upon  the  death  of  Aiherton  Legh  Atherton,  took 
^  no  estate  or  interest  under  or  by  virtue  of  the  said  will  of  the 
'<  said  Thomas  Benet:* 

Kenton. 
ISth  June  1792  (c).  W.  H.  Ashhurst. 

F.  BuixER. 

N.  Grose. 

{«}  B9lmtv.Miytd^^T.JUym,4S^    Sirr.A».i7S;  4ZMfcl4;  andsAr.97a 
(^)  CSfv^  797.  {c)  Vick ante,  706.  s«a. 
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Wtimii^^  H0WI8  agfumt  Wjtogims. 

i£  fSt»  ftjtt  t£  fT^HE  plaintifl^  who  wBt  payee  and  indovMr  of  t«a  pfi^^ 

^rSI  "^   no^Mt  brOQgjbt  this  AcdoQ  I4[mfaist  the  defeadeal  at  mAtff; 


Me  piy  the  iiolei»  brOQgjbt  thb  ecdoQ  egainit 

^;!!!^S^^£i  who  pleaded,  mUr  aluh  hk  bankniiHcj  and  certifiaate  in  h^ 

the  Unkniptcj   Jt  appeared  that  theio  DiHet  had  b0en  ddifiBPod  bjT  the  dcfiriidM 

of  thf  maker,  ^»  ^ 

bemiyrecorer  befoTe  hU  baoknipief  to  one  Gfwea,  with  ttw  faidafieMMBt « 
l£^.t!^witb.  ^i^'i^*^  After  the  baiflurtqpli7  Grteii  med  JEblriiei 

2|22^^>^^^  hidorter^  and  recovered  againet  him;  wh»  Mm  breogbt  tka 
ctrtificatc.  actiolu  Ott  thit  evidence  Lord  Kenton  wat  of  opinion  at#' 
s^/al^^pJo  Uttl  that  the  w^  and  a  verdict  Waa  talm  f 

the  phdati^  wkh  liberty  to  the  defendant  la  vMwe  to  enter 
nonenit  if  the  Court  sbouU  be  of  a  difoetit  opfnkai;  wfak 
moticNi  waa  now  made  by 

BmuUi  who  contended^  that  this  debt  ezieted  beftre  tii 

bankruptcy,   and  oonaeqoentty  wae  barred  by  the  tfttificatB 

The  money  being  paid  by  the  plaiatiff  qfiiir  ther  banlonqrit^ 

mahee  no  di£fer^ce;  the  debt  existed  befiMPe^  on  actoomt  of  the 

habiiity.    As  in  the  case  of  the  surety  («)«  wha  beeamo  beiml 

with  his  principal  for  payaaent  ef  money  by  iniitymertts»  aai 

took  a  bond  from  him  conditioned  for  the  pqwedt  ef  Ae 

amount  of  the  instalments,  before  the  first  of  them  became  dai 

The  principal  becoming  a  bankrupt  before  that  time,  but  after 

the  oounter  bond  was  forfeited,  and  obtained  his  certificate^  die 

surety  was  held  to  be  thereby  barred,  though  he  had  not  pail 

the  money  to  the  original  obligee  till  after  the  banknqptcyt  and 

oonseqfuently  had  not   been  damnified  till  that  time.     TU* 

very  point,  however,  appears  to  hate  been  already  decided; 

£br8t  in  the  case  Ex  parte  Magdwdl  (&)»  ^here  an  acceptor 

of  a  bill  of  exchange,  whose  acceptance  was  not  due^  and  irim 

did  not  pay  till  after  the  bankruptcies  of  the  drawer  and  of 

another  person  who  had  given  a  note  to  Maydwell  by  way  of 

collateral  security,  was  permitted  to  prove  under  the  commission 

against  the  surety,  although  that  note  had  not  become  doe  till 

after  his  bankruptcy.    There  too,  it  might  have  been  urged  that, 

as  the  money  was  not  paid,  the  debt  was  not  due  before  the 

bankruptcy;  yet  inasmuch  as  the  acceptor  was  liable  to  pay 

the  money  upon  an*  obEgation  entered*  inlb  befi)r^  die  bank* 

ruptcy,  it  was  held  proveable  as  a  debt  under  the  commission. 


(a)  Tmumimt  and  othen  v.  MtvHmmtf  antt,  %  foL  ZOCX 
W  GmI*s  Bank.  L.  a04.  sd  edit. 

This 
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This  case  is  still  stronger  than  that,  for  the  plaintiff  being  payee  170t« 
as  well  as  indorser  of  the  note^  it  necessarily  presupposes  an  ■ 
existing  debt  before  the  bankruptcy.  Then  came  the  case  of  i^gw^ui 
Brymer  {a),  which  was  twice  argued  before  the  Chancellor^  and 
not  only  confirms  the  determination  fai  the  former  case  as  fir 
88  it  goes,  but  is  a  complete  answer  to  the  only  remaining  ob- 
jection which  codd  be  irrged,  namely^  dial  these  notes  were  not 
in  tfie  piornttfPs  hands  at  the  time  of  the  bankruptcy.  For  in 
that  case  dtBrymer  the  indorser  of  a  bSl  who  was  obliged  Co  pay 
it  after  the  bankruptcy  of  the  acceptor,  as  the  indorser  did  here 
after  the  bankruptcy  of  the  maker,  was  permitted  to  come  in 
under  his  commission.  Now  the  acceptor  of  a  bill  of  exchange 
and  the  maker  of  a  promissory  note  have  ever  been  considered 
as  standing  in  the  same  situation  in  point  of  law.  And  in  rea- 
son the  two  cases  are  precisely  the  same  with  respect  to  this 
point-  But 

The  Cburt  said,  diat  this  was  distinguishable  from  the  cases 
dtod,  became  here  the  plaintiff  had  no  legal  security  for  a  debt 
which  he  could  have  proved  at  the  time  of  the  bankruptcy,  but 
that  the  property  in  the  biH  then  belonged  to  another  person ; 
and  that  his  subsequent  act  of  paying  the  amount  of  the  note  to 
dke  indorsee  was  not  referable  to  any  tiine  antecedent  to  the 
bankruptcy,  so  as  to  enable  him  to  prove  the  debt  under  the 
commission.  But  that^  when  the  plaintiff  paid  th6  bill,  a  new 
canse  of  action  arose  against  the  drawer ;  for  at  the  time  of  the 
bankruptcy  this  plaintiff  had  no  demand  against  the  bankrupt 
That  the  plaintiff  could  not  have  been  the  petiUoaing  creditor, 
beeanse  be  had  not  paid  the  money  at  the  time  of  tike  bank- 
raptcj.  And  that  in  VanderJteyden  v.  tk  Paiba  (5),  where  A* 
accepted  a  bill  drawn  on  him  by  B.  which  B.  promised  to  pay, 
and  gave  A.  a  note  to  save  him  harmless,  and  B.  became  a 
baricmpt  before  the  bill  became  due,  it  was  held  diat  A»  who 
was  afterwardB  obliged  to  pay  the  biO^  could  not  come  in  under 
JB.'s  commission  (r). 

Rule  refused  (d). 

(f)  CNiVB«nk.L.»U.Sfle«u  (1)  ^jra^isS. 

(0  See  alto  CUtm  v.  ff^hifit^  3  UTifc.  t>  GMmk  m  V^mMmfim^  ik  1^  mA 
SnpairU  Adtuy^  Cpwp,  46a 

(i)  VuL^rMl/,  Xifirt,  lH.Slat.640.  S.  F.  nd  ^\d,  C^wiij  v.  Jhal^,  port.  7foL 
{565.570.1 
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In  the  Matter  of  Betant. 


14UU 


TbcdokoTdie  fT^HIS  nde  caUed  OQ  Mr.  Bryoitf  to  ihew  Gtoie  why  lit  sl^^ 
Bfl^Bcndi  not  be  removed  from  hu  office  of  derk  of  tbepapen  widim 

S^^^,  ^e  Kin^s  Bench  prison.  The  application  was  made  cm  two 
^12^2^^^^  grounds;  first,  That  he  had  not  personally  resided  widiin  die 
tbt  fomgu        walls  or  the  rules  of  the  prison  since  the  mondi  of  Marek  kH; 

and  secondly,  That  the  duties  of  the  office  had  not  been  propeilj 
discharged  by  his  deputy  since  that  time. 

JErsitfiie  now  shewed  cause  against  this  rule^  and  prodnoed  sa 
affidavit  answering  the  fisicts  of  die  second  ground;  but  coQliended, 
on  the  first,  that,  according  to  the  ocmstruction  of  the  statuls 
27  Geo.  8.  c.  17.  Mr.  Bryant  was  not  bound  to  reside  within 
the  waOs  of  the  prison ;  for  that  the  statute  had  made  a  dtstins* 
tion  between  the  marshal  and  the  inferior  officers  of  the  pdaoa, 
by  enacting  (a)  <<  That  the  marshal  should  hold  his  office  so  Iflif 
**  as  he  should  bdimve  himself  well  in  his  office^  and  beresideMi  m 
**  the  prison^  or  within  the  rules  thcreqf^  and  no  longer;  and 
<*  that  all  inferior  officers  should  hold  their  several  offices  so  ]aD% 
<<  as  they  should  respectively  behave  themsdves  wdl  thereiai 
*<  and  no  longer  (&)•'*  And  he  stated,  that,  in  pointof  fiwif  tUs 
office  had  been  usually  executed  by  depu^« 

Lord  Kenyon,  Ch.  J. — I  am  very  clearly  of  opinion  that  diif 
officer  must  reside  within  the  prison;  even  without  die  asiishinfs 
of  the  act  of  parliament,  which  indeed  requires  the  same  thing. 
It  is  incident  to  eveiy  public  office  that  the  party  should  be  in  a 
situation  to  discharge  the  duties  of  it.  I  am  also  of  opinion  diat 
he  cannot  act  by  deputy.  But  as  this  officer  i^pears  to  have  acted 
under  a  mistake,  I  think  it  would  be  too  harsh  a  prooeediiigto 
remove  him  now  for  non-residence.  But  I  desire  it  may  be  un* 
derstood  that  he  must  immediately  reside  on  the  qxit,  so  as  to 
be  capable  of  discharging  the  duties  of  his  office. 

Rule  discharged  (c). 

(m)  Sect.  5.  {k)  Sect.  y. 

(0  A  tobtequent  applicmtion  wtt  made  igtiait  Mr.  BrymMis  upon  iHucli  he  vtt 
ukimattiyrenofedfronhitoffoefiirdieMmecaiiae.    FMt.5voL509. 
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Gbimstead  against  Marlowe.  jr,^^^ 

TO  trespass  for  breaking  and  entering  the  plaintifiTs  closer  A<»j<iwtotake 
in  Leatherheadf  the  defendant  pleaded  that  the  locus  in  quo  mTum;  mch 
was  part  of  a  certain  ancient  common  field  called  the  Comnum  bJdadiMd  inT^ 
Meadam;  and  then  justified  under  this  custom^  «<  That  every  in-  ft2S:<^*^; , 
<<  habitant  occupying,  residing,  and  dwelling  m  any  ancient 
<'  messuage  or  tenement,  within  the  parish  of  Leaiherheadj  for 
<'  the  time  being,  from  time  whereof  4^c.  hath  been  used  and 
<<  accustomed  to  have  common  of  pasture  in  and  throughout 
*^  the  said  common  meadow,  whereof  the  said  close,  4*^.  is  par- 
<<  od,  &r  all  his  horses  and  cows  levant  and  couchant  upon  such 
*^  ancient  messuage  or  tenement  with  the  appurtenances  (for  a 
<*  certain  part  of  the  year,  mentioning  it)  as  to  the  said  mes- 
^  suage  or  tenement  with  the  i^purtenances  belo^ing  and  ap- 
*<  pertaining''  4rc*    The  right  was  claimed  in  another  plea  by  a 
custom  for  '*  every  occnpierof  a  messuage  or  land  mthin  the 
*<  parish  of  Leatherkead^*  4^c.  To  these  pleas  there  was  a  general 
demurrer. 

Gregg^  in  support  of  the  demurrer,  was  stopped  by  the  Court. 
Palmer^  contrd^  relied  on  the  case  otBean  v.  Bloom  (a),  where  it 
was  hdd  that  a  right  to  take  a  profit  in  alieno  solo  might  be  claim- 
ed either  by  custom  or  prescription.    He  said  he  was  aware  that 
that  case  arose  on  a  demurrer  to  a  declaration,  and  that  there 
was  a  difference  between  stating  such  a  right  in  a  declaration 
and  a  plea;  that  in  the  former  a  greater  latitude  was  allowed,     ^ 
that  the  plaintiff  might  state  his  right  generally,  and  declare 
iipcm  his  possession  against  a  wrong-doer;  but  that  in  a  plea  it 
was  necessary  to  set  out  a  jitrict  I^al  title ;  and  that  therefore  in 
that  case  the  plaintiff  might  have  contented  himself  with  stating 
that  he  was  in  possession ;  -but  observed  that  he  did  not  rely  on 
that,  but  chose  to  state  hb  right  on  the  record,  and  that  on  that 
right,  so  set  forth,  the  opinion  of  the  Court  proceeded.    That, 
if  such  a  right  as  the  plaintiff  there  claimed  could  not  exist  in 
law,  the  Court  were  bound  to  decide  against  him;  whereas 
they  held  that  the  plaintiff  might  claim  as  an  occupier  a  right 
to  cut  turves  in  alieno  $olOf  by  custom,  though  inhabitants 
oould  not.    That  Oateward^s  case  (i),  which  is  the  leading  case 
on  this  subject,  did  not  a£kct   the    present;    because  there 
the  right  was  claimed  by  inhabitants.    So  also  in  JVeekley  v. «. 

7  Wildman^ 
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179S«       IVildman  (a)»  it  was  claimed  by  inhabiumis  generally;  and  in 

■  Selby  V.  Bobinson  (6)  by  poor  and  indigetd  iouuiolders  ,•  which 

^Mhd       was  held  too  uncertain  a  description  of  persons.     He  said»  dial 

MABLowt.    ^j^  ^^^  ^^  distingnisbable  from  that  of  Hard;/  ▼.  HoO^itq^ 

{c)  mentioned  by  JBuUer^  J.  in  the  last  term;  because  theDa  the 

custom  was  claimed  by  tenants  and  inhabitants  s  which,  aoeoid* 

ing  to  Gateooants  case^  could  not  be  supported. 

Lord  Kenyon,  Ch.  J. — From  the  time  of  GaiewarePB  oaae  to 
the  present  moment,  it  has  been  considered  as  dear  and  asta* 
blished  law  that  such  a  right  as  the  present  cannot  be  daiattd 
by  custom.  The  difference  between  claiming  such  a  ri^t  ia  • 
declaration  and  a  plea  is  also  well  established.  In  the  foranr 
the  plaintiff  is  permitted  to  declare  generally  on  his  possession; 
in  the  latter  a  legal  title  must  be  set  fiurtlu  But  it  ia  to  be  re- 
membered, that  we  are  now  called  upon  to  decide  on  a  strict 
legal  title,  as  set  forth  in  a  plea;  and  the  right  which  ia.daia^ed 
is  to  take  a  profit  inalienowlos  but  thai,  according  to  GaUmantt 
cas(^  and  the  case  of  Hardy  t.  Hollyday^  cannot  be  claimed  by 
custom.  There  may  be  a  custom  for  an  easement,  as  a  r^t  of 
way,  in  alieno  solo  s  but  for  a  profit  i  prendre^  the  party  bhm( 
prescribe  in  a  que  estate. 

AsHHUBST,  J.—- When  a  plaintiff  in  possc«ion  brinp  an 
action  on  the  case  against  a  wrong-doer,  it  is  sufficient  to  dadaie 
against  him  generally,  without  disclosing  any  title.  But  where 
it  becomes  necessary  to  justify  under  a  right  in  a  plea,  such  right 
must  be  set  out  formally.  And  I  have  always  understood  it  tft 
be  dear  that  a  defendant  cannot  plead  such  a  right  as  the  {M^soit 
under  a  custom ;  but  that  he  must  prescribe  in  a  que  estate  for  e 
^To&i  d  prendre. 

BuLLER,  J,  again  read  the  following  note  oiHarJb/  ▼•  ITof- 
Ij/dajfy  which  he  said  was  one  of  Lord  Ch.  J.  King^B  manuscripts 

'*  Replevin  of  catde.  Avowry  for  damage  feasant.  The 
'<  plaintiff  in  bar  of  the  avowry  saith,  that  the  place  in  quesdon^ 
"  called  Staines  Crofiy  is  a  certain  piece  of  land,  containing,  4^ 
**  at  Cambridge^  S^c. ;  that  W.  Hardy  was  a  tenant  and  inhabitant 
**  of  and  in  a  certain  ancient  messuage  in  Cambridge^  4^;  that 
Cambridge  is  an  ancient  borough,  and  there  is  a  certain  an- 
cient laudable  custom,  from  time  whereof  ^c.  that  every  tenant 


(4)  X  Ld.  Rmjwu  405,  (ft)  Ante,  ft  vol.  73& 

(«)  Thit  cite  of  GrimsteaJ  ▼•  MmrUwt  was  to  have  been  aigiMcl  in  the  laat  ton;  hut 

when  it  wh  cilM  on,  Mr.  Juatice  BtaUr  read  a  note  of  Hmrdy  v.  H*ByJay^  £.  5  G.  3. 

C.B.  ci  which  the  defendant'a  counsel  wai  not  before  apprised;  and  therefore  thia  caae 

Hood  over  tiU  thii  ^'^m^ 

*^and 


Mam^vs* 
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^*  and  inhabitant  of  and  in  any  messuage  within  the  said  borough       1799* 
«*  has  had  and  been  used  and  accustomed  to  have  and  ouffht«  Jtc,   " 

^     '  Gmmsteao 

^<  oommpD  of  pfiptiir^  fi^  all  cows»  4^.  levant  and  eoisehanft  fypoi       agtikui 

<<  the  first  of  August  to  the  24th  day  of  August  in  every  year, 

'*  4*^. ;  apd  that  the  plaintiff,  being  a  tenant  and  inhabitant^  4rc* 

^*put  in  the  qittle  distrained,  4*^.    X)emurrer,  assigning  for 

**  cause,  that  the  plaiQtiiff  should  have  prescribed  that  he  and  all 

**  those  w)iose  estate  b^  hath,  4*^.  and  not  have  alleged  it  by 

**  custom  in  th^  borough ;  of  which  opinion  was  the  Co^rti  who 

^*  i^f  th;^  the  inhabitapt^  of  a  vill  or  pliice  cannot  aUege  or 

*<  pl^  f^  custom  within  su^  a  vill  or  plac9  to  have  an  interest 

**  or  profit  i  pr^ndr^  put  of  a^iother's  soiL    That  the  plaintiff 

^\  ofight  hlive  pr^soribi^  tbitf  h^  and  all  tbos^  whose  estate  be 

**  ba^  in  his  hous^  hav^  us^  to  have  common ;  but  he  caooot 

**  niU^  it  by  WAy  of  custom;  pr  he  might  have  prescribe  la 

^*  Ae  covpQr^tipn,  that  tfi«  town  of  Casabridge  was  a  corporation 

'*  tim^  9^  of  mindi  and.  tbat  the  corporation  for  themselvea 

*<  updi  ev^y  burgess  h^d  cpmmon,  4it^  /  as  Jitellar  v.  Spafemash 

^  )  Sifwd  S9P.  94i3.    That  wber^  a  profit  is  to  be  claimed  out. 

**  of  another  man's  sp^,  it  must  be  alleged  by  way  of  prescrip- 

^  tiop  and  not  by  custom ;  uiiles^  in  the  case  of  a  copyhold 

*' tenant  i^^nst  his  lord;  oir  where  the  party  pleading  is  a 

<*  sif^ger  to  the  tiUe;  as  Stiarr  v.  Bookeslnff  SalL  3$$.;  case  for . 

'*  ti^^  he  w^$  ppssessed  of  a  <;lpse,  adjoining  to  the  defendant's ; 

^  and  t^p  tenanta  aad  occi^iiers  of  the  defendant's  close  had 

'*  time  out  of  miiiid  uspd  to  repair  the  fence%  4k*  <^d  held  goodt 

*^  because  it  waa  impos^tibte  for  the  plaintifl^  who  was  a  straQgeTt 

'*  to  set  forth  the  partiisi^  estate^  interest  and  title  of  the  de^ 

*^  fepdant."    Th^t  case  therefore  seems  decisive  of  the  present. 

And  ope  objpction  to  the  claiming  such  a  right  by  custom  is, 

tl|at  it  cani^>t  be  relented;  whereas  if  it  be  annexed  to.  the  fe€^, 

it  may.    The  distinctipii  which  has  been  mentioned  ha^  been 

uniformly  aUowed  betweep  a  declaration  and  a  plea:  th^  in  the 

former  yon  ini^  decUire  upon  possession,,  in  the  latter  you  must 

act  forth  a  strict  leffl  dght> 

Gros^  J.  deoiared;  himself  of  the  same  opiniop*.    But 

The  Court  gave  the.  deli^ndai^V  leave  to  aqMond^ 


ff  * 
\. 

• 


BAVttLB 
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1799. 


M<9,       Saville  against  J.  Robertson  and  J.  HoTCHinoir^ 

[ift  JUd.  4U'  rpHIS  was  an  acti<Mi  for  goods  sold  and  ddiiteredt  faroi^ 
15  iLd.  7.  under  the  following  orders  of  die  Lord  GhanodloTy  made 

)^^'^J^iLt  up^^  ^^  petition  of  the  plaintiff  and  others  in  the  banknqplcj 
to  the  tuoe  of  ^f  the  defendants:  <'  I  do  order  that  the  petitioner  HC  SnSk, 
«B  a  contncx  <<  be  at  liberty  to  prosecate  such  action  at  law  as  he  diall  be 
^J^^^^  «  advised  for  the  value  of  the  said  cqiper,  4ic;  m  the  defenee 
ft^t^^  <<  to  which  action  the  said  bankrupts  are  not  to  set  iqp  thdr 
Kranedonaput.  «  bankruptcy :  and  all  books,  4^.  to  be  produced^  4^ ;  andsD 
tfUwoe  doubt!  **  further  directions  on  the  matter  of  the  petition  are  henhy  n- 
^^^^  "  served,  until  after  the  trial,  4tr.  dated  id  Aupat  I79a"— ^I 
Btitifitcieariy  «  do  Order  that  the  petitioner  W.  SaoiUe  be  at  liberty  to  HydR 
pS^^ihip  ex-  ^  said  aaion  for  goods  sold  and  ddivered,  as  directed  by  ny 
^d^^l^  <<  order  made  in  this  cause  on  fd  At^ust  1790;  ^th  liberty,  if 
noMbKqixnt     u  the  Court  whereiu  the  said  action  shall  be  tried  shall  think  fit 

act  Dj  asT  pc^  ^^ 

•OB,  who  may     *^  to  give  the  udd  bitts  in  evidence  wUkoni prefudice  to  tkejarm^ 


apartikr  '*  the  oetion^  as  now  directed:  and  all  further  directioDSi  ^ 
£!!Li!Sb^  <<  reserved,  4v- dated  7th  JUoy  1791.''  At  the  trial  a  i^wdal  esse 
thatheUiiaUc,  was  reserved,  which  stated  as  foUows:-^In  April  1787  thed^ 
hmoTe^^  fondants  and  one  Saauiel  Pearce^  since  deceased,  and  WSHm 
^*J^^^^  Bobertson^  since  a  bankrupt,  entered  into  the  following  artida 
tlie  verr  coodt)  of  agreements  Articles  of  agreement  made  this  19th  of  Jpri 
Sabkin anac-  1787,  between  J.  Bobertson  and  J.  Hutchimon  of  London^  met* 
tSdaad^er-  ^^^^^^  ^^^  co-partners,  as  well  on  the  part  and  behalf  of  tfaem- 
cd;  tbomhiie     selves  as  of  others  who  have  or  shall  subscribe  thdr  names  on  die 

win  be  liabfe  in 

an  action  on  the  back  of  these  presents,  of  the  one  part,  and  &  Pearce,  o^  4^ 
UlflCcichaDfe.  m^^jjigiit,  of  the  Other  part,  4^.    Whereas  the  said  S.  Peane  ii 

the  sole  owner  and  proprietor  of  the  ship  TVimg^kf  4^. ;  and 
whereas  the  said  «7.  Bobertson^  </•  Hutchinson^  SL  Pearcey  and 
others,  who  have  subscribed  their  names  on  the  bade  of  these 
presents,  have  mutually  agreed  upon  a  joint  undertaking  aid 
risk  as  to  profit  and  loss^  in  a  certain  voyage  or  maritime  ad- 
venture about  to  be  performed  under  the  direction  dl  the  said 
parties  who  have  or  shall  have  a  majority  of  interest  therein,  or 
of  a  committee  i^pointed  by  them;  now  these  presents  witnen 
that  they  the  said  «7.  B.  and  J.  H.  on  behalf  of  themselve% 
and  all  others  who  have  or  shall  subscribe^  4«.  and  the  said 
S.  P.  for  himself  in  consideration  of  the  trust  which  they  se- 
verally repose  in  each  other^  and  also  in  pursuance  of  the  said 

agreemenlf 
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agreement,  have  and  do  each  for  himself,  his  heirs,  executors,        1792. 

&c.  mutually  covenant   and   agree   with    each   other,   &c. : —    ' ' 

1st,  That  the  said  ship  Triumph^  whereof  the  said  iSf.  Pearce  is        agaUa 

sole  owner,  shall,  from  the  day  of  the  date  and  until  her  return    S»d*An^«[ 

from  her  intended  voyage,  be  at  the  disposal,  direction,  and 

risk  of  all  the  said  parties  hereto  jointly,  at  the  valuation  of 

3750/.  &c— 2dj  That  the  said  J.  R.  and  J.  H.  by  themselves 

and  others,  who  have  or  shall  subscribe,  &c.  shall  and  will,  on 

or  before  the  24tU  August  next,  procure  and  provide  a  cargo  of 

goods  for  the  said  intended  voyage  to  the  value  of  between 

22,0002.  and  25,000/.;  and  which  goods  shall,  in  the  judgment 

mnd  opinion  of  the  majority  of  the  parties  to  these  presents  be 

deemed  eligible  and  proper  for  the  voyage  and  markets;  and 

that  the  said  goods  shall  be  furnished  or  purchased  at  the  lowest 

cash  prices,  although  not  payable  till  the  usual  period  of  credit 

k  eiqiired :  the  difference  between  the  said  cash  terms  and  the 

given  credit  to  be  made  good  by  giving  bonds,  bearing  interest 

from  the  date  of  the  contract  of  such  goods ;  and  that  they  the 

said  J.  Rn  and  J.  H.  and  other  the  persons  who  subscribe,  &c. 

AaM  and  will  prepare  and  ship  the  said  cargo,  at  such  time  and 

in  such  manner  as  the  majority  of  the  said  concerned  or  their 

committee  shall  direct : — That  all  additional  out-fits  of  the  ship 

JViumphj  in  cables,  &c.  which  she  may  require,  &c.  after  the 

date  hereof,  &c.  until  her  voyage  be  concluded,  shall  be  on  the 

joint  account,  &c.:— 4th,  That  in  case  the  said  5.  Pearce  shall 

be  desirous  to  increase  his  interest  in  the  said  joint  concern^  he 

shall  be  permitted  so  to  do,  by  shipping  on  the  joint  account  as 

many  goods,  over  and  above  the  goods  to  be  shipped  by  the 

Mud  J.  22.  J,  H.  and  others  who  shall  subscribe,  &c.  as  he 

may  think  proper ;  but  the  said  goods  so  to  be  shipped  by  the 

said  S.  Pearce  are  to  be  such  articles  as  the  majority  of  the  con^ 

cemed  or  their  committee  shall  approve  of  as  proper  for  the 

voyage  and  market: — 5th,  That  the  said  3750/.  together  with  the 

amount  of  the  additional  out-fits  to  be  advanced  by  the  said  S. 

Pearce,  the  amount  of  half  of  the  premiums  of  insurance  to  be 

made  by  the  said  S.  P.  on  the  said  ship,  freight,  and  cargo, 

and  such  amount  of  goods  as  the  said  H.  P.  may  ship  on  the 

joint  account  as  above-mentioned,  shall   be  considered  as  the 

said  S.  P.*s  share  or  capital  in  the  said  joint  undertaking  i  and 

he  the  said  &  P.  shall  be  entitled  to  receive  the  profit  or  bear 

the  loss  thereon  in  the  exact  proportion  as  the  amount  of  all 

such  sums  shall  be  to  the  remainder  or  other  part  of  the  said 

Joint  concern  i  and  that  the  said  J.  B.  and  J.  H.  and  the  sub- 

Vol,  IV.  3  A  scribers. 
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179S.      9CTibel^^  fcc*  ikatt  lecem  tlie  pvoiior  hMB.|li#liMB  iatii#lf||i 

— *  propcHtion  as  ta  ibc  sobs  let  opposite  la  theiPseivml  nmam: 

^JJ^*      -.  6tb,  Provided  that  &  Fearc^  f^  get  the  iMiiraiioes  eOedsd^ 
^AMoSa    ^^  guaranty  the  sdveocy  oC  the  undsnmter^  if  caBad*  i^ms; 
and  when  the  polki^  are  effected^  each  of  the  said  pasties  iais 
hold  his  own  sespectiye  prppocdon  therep^  t»  th»  wmma^  sf 
his  share  and  interest  in  the  said  joint  ooncem-:— «9llii   A^ 
though  the  saidA  P.  is^  to  procuve  the  whole  of  the  wtidfm 
suranoes  on  the  said,  ship,  freight,  and  cai^^  je^^tHtfhM'^ 
the  premiums  of  insurance  shall  be  added^  te  his  inlereat  k-lhn 
said  joint  concern,  pursuant  to  the  5th  articles  bill  all  ihassii 
parties  hold  themselves  bo<md  with  him  to  be  ^fiwmmwijir  fm 
the  whole  amount  oi^-  tjie   said  premioiNii  of*  inwnanr^  sad 
which  is  to  be  a  charge,  on  the  voyage:^8lh)  Thfit  &  JRl  ihsl 
he  the  ship's  hiisband  to  supeiinteiid  such  outfits  of  tfiai  saU 
ship  as  the  majori^,  &c.  shall  deem  necessarj^    (Th#^  94^  it» 
lates.  to  1^  schedule  of  the  shjp*s  tadd^  ftc)— IOCIh  Thafr  d| 
mon^  received-  on  accQUBt  of  the  ship^   ftc*  shall'  be^  paid  Is 
the  supercargo  on  the  joiii^  accouBt: — llihf  That*  i»  caaelka 
said  SL  P.  shall  want  the  assistance  of  the  saidiJt  A  nmA  Jl  Ji 
or.  the  subscribers,  ftc  to  procuo  hifn  the  toan  ofi  ai^ 
tp  enable  him  to  complete  the  out^fits,  tbqr  engage 
him  BOOL  to  be  vqMud  bQF  him.  in  manner,  asttheaein.  iilj^klffd' 
-*<ldlh.  Not  materiaLV^ldifa,  That  firom^  and  aRe^^  ilia  said 
ship^  shall  leave  the  port-  of  London^  all  the  eogpensas  aiw  tl^ 
voyage  shall  be  paid  by  the  superoaigo  oi^  agent  £»  die.  sail 
joint  concern,  who  shaU^  be,  supplied'  with  money  fiM^that 
pose»  or  be  empoweredto  pey^  the  some  out*  of  the^ 
the  cargo:  and  if  the  said  supercaigo,  during  the  noyi^  ii 
und^  the  necessity  of  drawing  bilk  on*  either  o(<  ll|e^  said  ||b^ 
ties  for  the  sam^  or  be  shaU>thinh  the  drawing  suth  MMaiaaft 
beneficial  to  the  joi^t  conqe^m  than  reJasbiming*  hinwrlf  rat 
c^  the  said  proceeds,  then  each  of.  the-said  parties'  Lsleies>rt,*it 
the  said  maritime  adventure^  shall  bear- and « pay  his  i^npealiie 
portion  of  such  bills: — 14th^    That  the  parliea.  haastti  oi^a 
committee,    shall  af^point  officers  of  thesfaspc— *15t^ 
when  the  ship  is  ready  laden  fiir  sea,  and  premeus^to 
ing,  J.  R.  and  </•  H*  shall  deliver  an  iweiceofher 
supercargo^  who  shall  enter  the  same  in  proper*  boohaf 
each  party  interested  shall  be  therein  credited  with^ 
of  his  respective  accounts;  and  the  mxjpetea^g^  shalh 
statement  of  the  whole  amount  of  the  said  ship, 
and  charges^  declaring  the  exact*  proportioQa^  or  skavtr  iMA 

each 
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eieli  petison  faath  in  the  voyage,  which  shall  be  s^ed  by  ea^ 
of  the  parties  and  shall  be  a  voacher  for  ascertaining  the  said 
shares  heredier,  in  profit  and  loss  ;-^16tlr,  That  in  ie^  of  any 
difiel*6ne6  betweeh  any  of  the  parties  iht^eisted,  it  shall  be  re- 
Mted  to  tfrbitfation  :-^l  tth,  thW  ^di  parly  shall  bind  hiita* 
self  ifl  tbt^  penal  stim  of  200<K.  foi^  th^  performance  of  th6  ar-* 
ticleft.  SgdXA  and  sealed  by  J.  Rob^rlsdn^  J.  Huickinscm,  i. 
FmMj  tod  W.  AobMson.  On  the  28th  July  1787,  the  fol- 
kmitig  fa^eittohmdnni  was  indorsed  on  the  said  articles  by  the 
sbiiie  peiUdiis :  ^^  **  Notwithstanding  #hat  may  be  nnde^stood 
*•  tb  b^  the  meaning  of  the  foregoing  article,  it  is  hereby  de- 

*  dared  by  all  the  parties,  That  die  minute  made  on  th6  26th 
^  JbUf  tot,  dnd  signed  by  us  r^etting  eath  of  us,  holding 
^  ttie  proportions  of  one  quarter  each,  that  is  to  say,  Bcierison 

*  mi  Butchinsdn  one  half,  artd  5.  Pearce  and  W.  MobMsoti 
^  oM  tjljaAttet  each,  it  U  no#  fully  to  be  considered  and  und^- 
^  stood,  that  that  minute  is  mw  declared  null  find  ^d,  dtd 
^  Aat  each  parfjr  whose  name  is  hereunto  subscribed  is  to  hold 
^  fid  oth^  share  or  proportion  in  the  said  concern  than  tb6 
^  amount  of  what  each  sl&parately  orders  and  ships ;  and  which 
'*  interest  will  be  hereafter  declared  agreeably  to  the  true  intent 
^  ttld  meaning  of  this  agreement :  and  it  is  further  d^lared, 
^'fliat  the  orders  given  for  the  cargo  and  out-fit  of  the  ship 
^  are  to  be  separately  paid ;  and  that  one  is  not  botmd  for 
^  any  goods  or  stores  ordered  or  shipped  by  the  other :  and 
*<  that  the  said  S.  Pearce  has  free  liberty  to  ship  what  goods 
^  ate  suitable  to  the  voyage,  over  and  above  the  ship  and  out- 
^  At,  leftVlng  toom  clearly  for  those  ordei^  by  HobertsM  and 
^  Hukkimcnj  atid  W,  K ;  arid  it  is  to  be  understood,  that  the 
^  fOaip  is  Aade  over  in  trust  for  the  general  concern."  Iti 
Uttty  l7S7,  the  plaintifi^,  by  the  orders  tX  Pearce^  supplied  cop- 
(fef  t^  sheftdi  and  repair  the  ship  Tritwfph^  to  the  amount  of 
46tl.  In  Augad  17S7f  the  plaintiff,  by  the  orders  of  Pea'tce, 
d^lfvered  copper  on  board  the  said  ship  to  th6  amount  of 
ti&.  9s.  Sd.\  which  formed  part  of  the  cai^  thereof.  In 
^OUdbHf  1797,  the  said  ship  sailed  from  London  for  Ostend;  and 
fn^Meeded  from  thcM(:e  to  the  Ea^i  Indies  with  the  goods  so 
fiumished  by  the  plaintiff  and  other  goods  on  board.  In 
JSimtflSf  178S,  Pearce  became  a  baulcfUpt,  and  SavOU  proved 
Bs  d^  und^  the  commission  a^^st  him ;  and  in  JMhutfy 
ITBS^  T^iafk  Itobettson  also  b66anie  a  bankrupt  On  the  triad 
lit.  Sj!^f  the  plaintiff's  attorney,  and  who  was  solicitot'  to 
Ptatttt  sttsiguees^  swore  that  th«  defendant  jBoicit^  told  faith 
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that  in  September  1789,  there  had  been  an  agreement  betireea 
him  (Robertson  J  and  Pearc^s  assignees,  that  he  shoold  go  down 
to  the  coast  to  wait  the  ship's  return  fix>m  India:  on  h^  arri- 
val, he  was  to  send  word  to  the  assignees,  one  of  whom  was  to 
accompany  him  in  the  ship  to  Ostend;  and  there  the  ship  and 
cargo  were  to  be  sold  for  the  parties  interested:  That  when 
the  ship  arrived,  which  was  in  Jidy  1789,  he  (Bobertum)  went 
oii  board,  and,  without  sending  advice  to  Pear€^%  aasigoee% 
carried  her  to  Ostend^  and  sold  her  for  his  own  and  HKidtm' 
son*s  benefit :  That  his  reason  for  not  keying  his  engagement 
with  Pearce^s  assignees  was,  that  lie  and  his  partner  were  liable 
to  pay  the  whole  debts  for  ship  and  cargo ;  and  therefore  he  had 
possessed  himself  of  the  whole  to  answer  those  debts :  and  if 
there  were  a  surplus,  he  would  account  to  Pearce^s  assignees  far 
a  proportion  of  it  On  the  29th  October  1 789,  the  drfendanls 
accepted  two  bills  of  exchange  of  that  date,  for  the  amount  of 
the  copper  supplied  by  the  plainti£^  drawn  by  the  pl^"ti^ 
payable  two  months  after  date ;  and  stated  to  be  for  valoe  de- 
livered in  copper  to  Messrs.  S.  Pearce  and  Co.  In  Jamuoy 
1790,  before  either  of  the  bills  was  paid,  the  defendants  became 
bankrupts. 

This  case  was  argued  in  the  last  term  by  Adam,  for  the  plauH 
tiff,  and  Burrough  for  the  defendants ;  and  again  on  this  day, 
by  Bower  for  the  former,  and  Bearcroft  for  the  latter. 

It  was  admitted.  That  the  plaintiff  was  entitled  to  recover  for 
the  copper  for  sheathing. 

It  was  argued  for  the  plaintiff,  1st,  That  the  defendants  w^ 
liable  for  the  rest  of  the.  goods,  &s  partners,  on  the  omstructioD 
of  the  articles,  coupled  with  their  subsequent  acknowledgment, 
and  their  acceptance  of  the  bills  of  exchange,  drawn  for  the 
very  goods ;  and  these  cases  were  cited,  Abbott  v.  Smithy  2  BL 
Rep.  947 ;  Bloxam  v.  PeU^  cited  in  2  Bl.  Rep.  999 ;  Hoare  v. 
DaweSf  DougL  371.  Sd  edition ;  and  Coope  v.  Eyre,  H.  BL  Rep. 
39.  But,  2dly,  If  the  plaintiff  could  not  recover  in  an  action 
for  goods  sold  and  delivered,  that  the  defendants  were  liable  on 
their  acceptance  of  the  bills;  and  that  the  Lord  Chancellor  in- 
tended by  the  second  order  to  give  the  plaintiff  an  opportunity 
of  recovering  either  in  the  one  form  or  the  other. 

These  points  were  resisted  by  the  counsel  for  the  defendants; 
the  first  on  this  ground,  that  the  defendants  were  not  partners 
at  the  time  when  the  contract  wras  made;  and  that,  thou^ 
their  subsequent  acts  might  explain  the  original  contract,  if  it 
were  doubtful  at  the  time,  they  could  not  alter  the  original  con- 
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tract  against  the  intention  of  the  parties,  as  expressed  in  the  ar- 
ticles.    On  the  other  hand,  it  was  said,  that  the  meaning  of  the 
order  was  only  to  permit  the  bills  to  be  given  in  evidence  to  ex- 
plain the  intention  of  the  parties  on  the  whole  transaction ;  but 
not  to  make  the  bills  the  foundation  of  the  action,  which  was  ex- 
pressly ordered  to  be  brought  to  recover  the  value  of  the  copper. 
Lord  Kenyon,  Ch.  J. — Some  of  the  points  made  at  the  bar 
admit  of  no  doubt.     It  is  clear,  that  if  all  these  parties  had  been 
partners  at  the  time  when  these  goods  were  furnished,  though 
that  circumstance  were  not  known  to  the  plaintiff,  they  would 
all  have  been  liable  for  the  value  of  the  goods.     It  is  equally 
dear,  that  such  an  action  might  be  maintained  against  the  dor- 
mant partners  alone,  unless  they  pleaded  in  abatement.     Nor 
can  any  doubt  be  entertained,  but  that,  if  this  had  been  an  ac- 
tion on  the  bills  of  exchange,  tlie  plaintiff  might  have  recover- 
ed :  there  was  a  consideration  for  them ;  and  being  in  writing, 
the  statute  of  frauds  would  have  been  satisfied,  though  they  were 
promises  to  pay  the  debt  of  another  person.     But  my  difficulty 
arises  from  the  foim  of  this  action,  which  is  for  goods  sold  and 
delivered ;  for  I  do  not  see  how  any  act,  which  passed  subse- 
quent to  the  delivery  of  tlie  goods,  can  have  any  retrospect  so 
as  to  alter  the  nature  of  the  contract,  which  was  not  doubtful. 
It  might  have  been  evidence  to  explain  it  to  be  a  partnership- 
contract,  if  the  contrary  had  not  expressly  appeared.     The  facts 
of  the  case  are  shortly  these:  Several  pei*sons,  who  had  no  ge- 
neral partnership,  nor  any  connection  with  each  other  in  trade, 
formed  an  adventure  to  the  East  Indies,      The  outfit  of  the  ves- 
sel was  a  joint  concern  of  all  the  partners ;  and  that  delivers  the 
case  from  one  consideration,  namely,  the  parcel  of  copper  for 
sheathing  the  ship ;  which  is  admitted  to  be  a  partnership  con- 
cern.    But  beyond  that,  I  see  no  partnership  between  the  par- 
ties till  all  the  parcels  of  the  cargo  were  delivered  on  board ; 
and  that  made  it  a  combined  adventure  between  all  the  parties. 
It  was  very  properly  asked,  in  the  argument.    If  they  were 
partners  when  the  cargo  was  delivered,  what  share  had  Pearce  ? 
By  the  articles,  he  was  not  to  bring  in  any  definite  aliquot  part 
of  the  cargo ;  but  the  agreement  only  was  that  he  should  share 
in  proportion  to  the  part  he  should  bring  in  :   it  was  optional  in 
him  whether  or  not  he  would  bring  in  any  goods ;  and  by  an- 
other part  of  tlic  agreement,  if  he  were  under  any  difficulty  in 
bringing  in  the  money,  the  others  were  to  lend  him  credit    It 
is  true,  that  it  was  to  be  determined  by  a  majority  of  those  con- 
cerned 
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179S.       oeracd  in  Ihe  adventure^  Whether  the  goodfl^  whkh  wei«  tm  be 

•""• lent  to  market,  were  or  were  not  proper  ?<*^aiid  so  iur  thgr  aB 

^ahsi  looked  to  each  otker^s  aoU:  but  each  of  them  was  to  bring  in 
^aX.  his  ^Ouire  only;  aiid  I  cannot  distinguish  this  case  from  thai p«t 
at  the  bar,  wh^re  several  persons  were  to  contribute  their  sqpa* 
rate  quota  of  moae}',  and  they  applied  to  difiereot  scriTentn  to 
procure  it:  they  oool^  not  ail  be  liable  tor  the  capital  wkk^ 
each  should  borrow.  At  the  time  when  this  copper  wa#  fi»- 
nisbed,  Pearce  stood  in  no  relation  whatever  to  the  otiier  pai^ 
sons ;  bui  he  alone  bought  the  o^per  in  his  own  name^  with- 
out carrying  to  market  the  name  of  any  other  person  b«t  Us 
own.  Suppose  the  plaintiff  who  had  brought  an  action  for  dm 
copper  the  instant  it  was  delivered  on  boards  against  whom 
the  action  have  been  brought?  Pearce  only;  for  he  alone 
answerable  at  that  time.  I  cannot  therefore  see  how  it  can  be 
said  that  these  goods,  which  were  sold  to  Pearce  only,  and  en 
his  sole  credit  and  account,  were  sold  and  delivered  on  the  pait^ 
nership  account.  Afterwards,  indeed  these  defendants  weve  Is 
gain  or  lose  by  the  joint  cargo;  when  the  other  goods  wcK 
brought  in,  the  partnership  arose;  but  each  was  to  bring  in  Us 
own  puriiculur  «tock.  But  in  this  case  1  think  that  the  ipor 
tion  stops  short  of  affecting  the  defendants ;  and  I  cannot  see 
bow  the  plaintiff  can  have  a  right  to  call  on  the  defiHsdagrts^  ai 
partners,  for  the  value  of  these  goods,  on  a  supposed  oontractf 
when  the  real  contract  between  the  buyer  and  seller  was  oqOp 
summated  before  the  joint  risk  began.  Suppose  several  pei^ 
sons  agreed  to  open  a  banker's  shop,  and  it  was  agreed  thai 
each  partner  should  bring  into  the  house  a  certain  siun  ef 
money  as  bis  share,  it  could  not  be  contended,  that  if  one  of 
them  were  to  borrow  money  for  his  shares  all  the  oth«ra  wooU 
be  liable  for  it. 

The  great  question  howev^  still  is,  Whether,  under  all  tbe 
drcumstances  of  the  case,  all  these  parties  are  answerable  ?  I 
think  they  are;  but  they  can  only  be  adjudged  to  be  responsi- 
ble in  another  form  of  action,  and  not  in  this,  whieh  is  an  action 
for  goods  sold  and  delivered.  If  the  action  had  been  brou^ 
upon  the  bills,  I  think  they  would  have  been  liable. 

AsHHORST,  J. — This  case  comes  before  us  much  entangled  in 
the  form  of  it ;  but  at  present^  the  inclination  of  my  opinion  is. 
That,  even  ip  this  form  of  action  for  goods  sold  and  dehveted, 
the  plaintiff  may  reeovcK  I  admit  that  evidence  subsequent  to 
the  contract  cvm^  vvii^r  (he  nuture  of  the  eontract^  hnt  itmajF 

explain 
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%aafiam  the  inlehtion  of  the  pftrtiet  to  Ibe  origind  coMr^ct  IF  1792. 
tire  ordering  of  th^  goods  by  Pebfxe  was  the  only  eyidence  in  — — — • 
this  cB8e»  he  atdne  ivonUl  he  ansmrable  fdr  the  payment  of  n^mM 
theM:  hill^  wh^  he  bespoke  tiiem^  it  is  dear  that  he  did  it  ^'AH^d^. 
with  a  irie#  to  a  pArtnership  trans^tetioA ;  tad  that  this  was  « 
joint  ooneeni  was  shortly  afterwards  exphdned  by  the  memoran- 
d«m  6i  Mg  178?)  Which  is  indorskl  o^  the  articles;  ixith  of 
^Aaldk  must  bt  taken  into  coniddferation  toother,  in  order  to  see 
fist  Batwre  of  the  contract*  Th^  fonrth^  fifth)  and  fifteenth; 
attleles  are  strohg  to  shew  that  Hits  was  a  partaership  conbem. 
By  the  feiiHh)  Pearce  was  to  be  itt  liberty  to  sh^  on  the  jtrifA 
mmmnt  m  many  goods  as  be  chbse^  provided  ihejr  were  subh  as 
the  majority  of  those  concerned  riundd  JE^prove.  Now  if  thii 
w^re  not  intended  to  be  a  {)brtn)prshi|)  acbomit,  the  rest  of  tholfe 
cdndemed  in  the  advtatare  eottld  have  no  interelBt  or  concern 
in  the  goods  shipped  by  him:  but  if  they  were  all  to  share Jn 
ibi  ^iroilt  and  loss  of  the  whole  adventure,  then  there  #as  good 
HsMm  why  they  shoiild  have  an  Oppoilunity  of  approving  of 
those  goodsL  Tlie  fifth  aiiide  ihews  this  still  more  strongly ;  it 
n,  thiit  the  8756^;  Sec  and  sndi  ihnoant  of  goods  as  Pearce  may 
Aip  ofi  the  joint  ttteomii  a&  above-mtedoned,  shall  be  considered 
as  Pearci^H  slmrk  or  capital  in  the  taid  joint  tmdertaking ;  and 
that  he  shall  be  entitled  to  recdve  the  profit  or  bear  the  loss  in 
pn^rtion,  &c«  on  the  joint  concern.  Now  a  partnership  is  a 
joint  iandertaking  to  share  in  the  profit  and  loss;  but  soch  wais 
this  undertaking :  it  was  not  only  a  joint  concern  in  the  ship, 
bat  also  in  the  cargo.  The  fiftetoth  artide  also  is  material ; 
trfaieh  directs  that,  previous  to  the  fthip's  sailing,  books  shall  be 
kept,  in  which  each  party  interested  shall  be  therein  credited  ^ 
wiA  the  amount  of  his  respective  accoutits^  and  that  the  books 
shall  be  signed  by  the  parties,  which  shall  be  a  voucher  for  as^ 
certainiilg  the  shares  hereafter  in  profit  and  loss.  Now  that 
dearly  evinces  what  was  the  original  intention  of  the  parties; 
It  In  true  that  when  the  contntct  was  made,  the  good*  were  not 
furnished  on  the  joint  credit  of  Pearce  and  the  defendaifts,  but  of 
Pearce  alone :  but  that  is  the  case  with  dormant  partners,  and 
there  the  party  furnishing  the  goods  may  resort  to  all  those  who 
are  entitled  to  diare  in  the  profits ;  for  though  in  such  case  the 
dormant  partners  may  not  be  known  at  the  time  of  the  contract,- 
yet  when  that  fact  is  ascertained,  the  creditor*  has  a  right  to  avail 
himself  of  that  evidence.  The  evidence  of  Kajfc  likewise  is  im- 
portant;  Ibr  he  proved  an  acknowledgment  by  one  of  the  de- 
fendants 
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1792.       fendanti  that  they  were  liable  to  pay  the  whole  debt  for  the 

'    and  cargo.     This  shews  that  they  considered  themaelTes  as  part- 

ogMui        ners  in  the  original  transaction ;  and  though  subaeqaent  evidence 
uS  Ano^.    ^^^^  "^^  make  a  new  contract,  it  may  explain  what  that  ccmtxact 
was.     However,  if  this  opinion  be  not  well  founded*  the  phdo- 
tiff  would  be  entitled  to  recover  on  the  bills  of  exchange. 

BuLLEB,  J. — It  is  for  the  interest  of  all  the  parties  that  we 
should  now  dispose  of  the  case  before  us,  whatever  may  be  done 
hereafter  in  the  Court  of  Chancery:  for,  if  the  groonds  on 
which  we  proceed  be  distinctly  known,  it  will  put  an  end  tt 
further  litigation.  The  only  difference  of  opinion  between  my 
Lord  Chief  Justice  and  myself,  arises  on  the  last  orcfer  of  die 
Court  of  Chancery ;  but  that  order,  I  think,  will  be  best  ex- 
plained hereafter  by  that  Court.  If  this  be  considered  purdy 
as  an  action  for  goods  sold  and  delivered,  brought  adverKly  m 
a  Court  of  Law,  and  unconnected  with  the  proceedings  in  the 
Court  of  flquity,  I  entirely  agree  with  my  Lord  that  the  fdain- 
tiff  cannot  recover  against  these  defendants  the  amount  oC 
Pearc^s  share  of  the  cargo.  To  make  this  case  clear,  suppose 
these  defendants  and  Pearee  had  agreed  to  be  concerned  in  a 
joint  adventure^  in  which  they  were  to  be  interested  according 
to  the  proportion  which  each  fiimished,  and  that  each  were  to 
bring  in  goods  to  the  amount  of  9002. ;  and  suppose  the  two  de* 
fendants  had  paid  for  their  shares,  and  Pearee  had  not,  and 
that  the  defendants  were  also  to  be  liable  with  Pearee  for  his 
share,  in  that  case  they  would  be  liable  for  900^  each  more 
than  Pearccy  and  would  not  be  entitled  according  to  the  pro- 
portion which  each  brought  in.  In  the  argument  an  attempt 
was  made  to  distinguish  between  the  time  of  the  contract  and 
the  time  of  delivery :  it  is  certainly  true  that  if  one  partner  or-. 
der  goods  himself,  without  disclosing  the  names  of  the  other 
partners,  and  the  goods  be  afterwards  delivered  to  them  all* 
they  arc  all  liable,  because  the  delivery  and  the  sale  are  consi- 
dered as  forming  one  entire  contract,  and  the  deUvery  is  si^ 
posed  to  be  according  to  the  sale.  In  such  a  case  the  one  part- 
ner, who  buys  the  goods,  does  not  contract  for  himself  but  on 
account  of  the  partnership.  In  that  way  of  considering  the 
question,  upon  the  first  order  of  the  Court  of  Chancery,  I  think 
the  plaintiff  could  not  recover  against  these  defendants  for  the 
amount  of  the  goods  sent  in  August^  as  Peare^s  share,  in  an 
action  at  common  law  for  goods  sold  and  delivered ;  because 
the  goods  were  neither  sold  nor  delivered  to  the  partnership ; 

but 
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but  that  would  be  to  dispose  of  the  case  according  to  the  mere       1792. 
form  of  the  action. 


But,  according  to  my  construction  of  the  second  order,  we  are  agaimtt 
not  to  consider  the  question  in  that  liglit;  for  it  is  ordered  that  ^  An^^. 
the  plaintiff  may  give  the  bills  in  evidence,  without  prejudice  to 
the  form  of  the  action ;  and  therefore  I  think  that  this  case  is  to 
be  considered  on  the  broad  ground  of  substantial  justice.  This 
lets  in  the  other  question,  Whether,  if  the  action  had  been 
brought  on  the  bills,  the  plaintiff  would  not  be  entitled  to  re- 
cover ? — and  that  he  would,  I  think  no  doubt  can  be  entertained; 
for  the  bills  of  exchange  were  given  for  a  good  consideration. 
The  defendants  took  possession  of  the  cargo,  declared  themselves 
liable  for  the  amount,  and  accepted  bills  expressly  drawn  for  the 
value  of  the  cargo ;  and  therefore  upon  those  bills  the  plaintiff 
might  unquestionably  recover. 

Considering  this  as  an  action  brought  under  the  direction  of 
the  Court  of  Chancery,  I  think  it  is  our  duty  to  state  the  law 
upon  the  whole  of  the  case. 

Grose,  J. — We  must  consider  this  case,  as  the  record  states 
it  to  be,  as  an  action  for  goods  sold  and  delivered ;  and  I  cannot 
distinguish  it  from  that  put  in  argument,  of  several  persons 
agreeing  to  enter  into  partnership,  each  bringing  in  a  stipulated 
sum  of  money,  and  each  borrowing  his  proportion  of  different 
persons ;  in  which  case  it  is  impossible  to  say  that  the  persons 
advancing  the  money  could  maintain  actions  against  all  the 
partners  for  the  several  proportions  lent  to  each ;  but  if  the  ques- 
tion were.  Whether  any  action  would  lie  ?  I  have  no  doubt  but 
that  the  plaintiff  might  recover  against  th^  defendants  on  the 
bills  of  exchange,  which  are  written  contracts,  and  were  given 
for  a  valuable  consideration,  the  defendants  at  that  time  being  in 
possession  of  the  whole  of  the  cargo. 

Lord  Kenyon,  Ch.  J.  then  said,  He  hoped  it  would  be  re- 
membered, when  this  case  was  returned  into  Chancery,  that  this 
Court  were  unanimously  of  opinion,  that,  on  the  whole  justice  of 
the  case,  the  plaintiff  was  entitled  to  recover. 
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The  KiNa  ^gumst  The  Commissioners  Of  tbe  Nim- 
gation  of  Saxter's  Load  Sluicb  to  StiiimkMjM 

Sloice. 


fi^Mttiiecom-  £\.  jeKef  of  the  poor  hi  die  pRarish  df  StangrcMd^  fbr  the  tdlk 
Btvipincm  ^«<a«  of  a  sluice,  "WBs  confirmed  at  the  £fy  Sessioti^  object  Id  the 
SSt^^^  opmion  of  this  Court  on  the  following  ease:  In  that  part  of  ftft 
^h^I^  parish  of  Stangrtmd  whidi  ii  within  the  Ide  of  £^,  a  oertam 
«nct«<i^^  gluice  was  erected  In  the  year  1640,  ealled  Suatgfmekd  SkaU^ 
^SipMct:  hdd,  and  wai  supported  by  the  Corporation  of  the  Be/ffbflrd  Levd^  as 
^^  ^«teiWc  s  work  of  drainage  Only,  across  a  navigable  ritet  ealkd  ^ 


T  ^sl^^'       River  Nene^  to  prevent  the  waters  nmninff  down  the  ttid  irfff, 
and  to  turn  the  same  down  a  new  cut,  ciuled  MatM(if%  *  ' 


In  the  year  1753  it  vcgj^  found  necessary  to  apply  €0  paiWameftl 
for  an  act  to  improve  the  navigation  Of  the  Rlvef  ttefHis  uA 
accordingly,  in  the  25th  of  Geo.  2.  an  act  was  obtained  fef  ikn- 
pr oving  and  preserving  the  navigation  from  Saiiei'%  Ijbai  Sbaet 
in  Norfolk  to  Stangraund  SUuce,  fltc;  in  which  Certain  toIbWeNI 
made  payable  at  the  said  Sluice  in  the  parish  Of  Su^ighmM^  \iff 
every  person  who  should  carry  or  convey  any  goods  thMUgh  K 
up  or  down  the  river.  The  tolls  are  collected  at  the  daioe  fay 
an  officer  resident  there,  and  appointed  by  the  eommltfskHieitt 
under  that  act ;  and  they  are  by  the  said  aet  vested  in  the  t6U^ 
missioners,  and  directed  <«  to  be  applied  and  dispo^  (tf  for  the 
^  several  uses  and  pnrposes  of  the  said  act,  and  td  tio  othet*  il^ 
'*  or  purpose  whatsoever."  The  commlssiondt^  have  bOTrowed 
upon  mortgage  of  the  said  tolls,  with  Other  tolls  arising  upon  die 
said  navigation,  10,000/. ;  eight  years'  Interest  of  which  is  now 
in  arrear.  The  tolls  arising  firom  such  navigation  amoimt  to 
M)L  per  atmum. 

Bcfwer  and  Dcttxncey^  in  support  of  the  Ofder  of  Sessions,  con- 
tended (a),  that  these  tolls,  whidi  are  due  and  coflected  in  the 
parish  of  Sfangroundj  are  rateable  there,  notwithstanding  the 
words  in  the  act,  *'  that  they  shall  be  implied  to  the  purposes  of 
*^  the  act,  and  to  and  for  no  other  use  or  purpose  whatsoever.** 
The  meaning  of  those  words  is,  That  the  clear  produce  of  the 
tolls,  afler  deducting  the  expense  of  collecting  them,  and  all 
the  charges  and  burdens  to  which  property  of  every  descrip- 


(«)  Go  IFUWWSfjfy  Jmw  i;th. 
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tion  is  liable^  shall  be  applied  to  the  purposes  of  the  act     If  the        1 792. 

Legislature  had  intended  to  exempt   these  toUs  fix)m  the  pay-    • 

ment  of  rates  and  taxes,    they  would  have  inserted  a  clause       i^aiatt 
for  that  purpose^  as  was  done  in  the  general  turnpike-act  (a) ;    ^^^JJ^"' 
in  the  act  mentioned  in  jK.  v.  Scoit  (b)  ,•  or  as  the  Aire  and  .  *AtT«m»s 
Colder  naTigation-act,  where  the  tolls  are  exempted  from  par- 
ticular rates.    The  Legislature,  haring  made  a  special  exemp- 
tion in  these  instances,  must  have  understood,  that  without  it  the 
tolls  in  those  several  cases  would  have  been  liable  to  all  rates ; 
jfrom  whence  it  fallows,  that  the  tolls  collected  under  this  act  are 
rateable,  there  being  no  exemption. 

JErskine  and  Canstej  contrtLr^lt  is  begging  the  question  in  this 
case,  to  ssiy  that  the  tolls  are  not  exempted  by  the  act  from  all 
rates  and  taxes ;  for  it  may  be  fairly  contended,  that  the  very 
clause  which  directs  the  implication  of  the  tolls  to  the  purposes 
of  the  act,  makes  the  exemption.  The  poor  rate  is  a  tax  on  the 
person  in  respect  of  property ;  and  not  a  tax  on  property  itself. 
But  these  commissioners  who  have  been  rated,  have  no  proper^ 
in  the  subject  in  respect  of  which  they  are  rated ;  and  in  this 
respect  this  differs  from  all  the  cases  in  which  tolls  have  been 
held  rateable.  The  commissioners  are  mere  trustees :  they  have 
a  public  trust  for  certain  public  purposes,  and  can  derive  no 
possible  advantage  to  themselves  from  the  tolls.  In  the  Dock 
Company  of  HuU  (c),  the  proprietors  of  shares  had  beneficial 
interests.  So  too  in  i2.  v  Cardington  (if),  the  grantee  of  the  Ouze 
navigation  received  a  large  profit,  after  paying  all  expenses. 
And  in  JS.  v.  the  Mayor,  &c.  of  London  {e\  it  was  not  stated 
negatively  that  the  ci^  had  no  beneficial  interest :  but  the  con- 
trary was  to  be  presumed ;  for  they  were  found  in  possession 
of  valuable  property,  and  the  act  only  directed  diem  to  lay  an 
annual  account  of  the  tolls  before  parliament :  but  there  was  no 
provision  in  that  act  that  all  the  tolls  collected  should  be  ex- 
pended for  the  purposes  of  the  public. 

The  Court  wished  to  look  into  the  cases  cited ;  and  now 

Lord  Kenyon,  Ch.  X  delivered  their  opinion  :•— 

It  is  not  sufficient  to  point  out  property  within  the  parish^  in 
order  to  shew  that  it  is  rateable  to  the  poor :  but  there  must 
also  be  some  person  or  persons  in.the  beileficial  occupation  of 
il^;  I  say  persons,  because  corporations  may  unquestioiiably  be 
rated,  though  it  was  once  thrown  out  by  YaUSf  J.  that  diey 


(«)  13  Geo.  3.  c,  ?4. 1. 56.  (i)  Anii,  $  vol  60S.  (0  Ante,  s  vdL  %t^ 

(4Q  Cfo/.  58K.  <b)  AiHi^  St. 

could 
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1792.      could  not.    Now  in  the  present  case  there  is  propertyt  which  » 
• the  subject  of  a  rate:  but  there  is  no  occupier  of  it.     The  tni»- 

agaiiLt       tees  have  a  bare  naked  trust,  not  coupled  with  any  interest 
Tke  CoBBBM*-   j£       ,  interest  resulted,  either  to  the  commiBsioners  or  to  the 
SALTBa'0     owners  of  the  adjoining  land,  after  the  public  purposes  of  the 
act  were  answered,  these  tolls  might  have  been  rated ;  but  it  is 
admitted,  that  all  the  money  which  is  collected  under  this  act 
of  parliament,  must  be  expended  for  the  purposes  of  the  act; 
and  therefore  upon  the  ground  upon  which  the  Court  pro* 
ceeded  in  R.  v.  St.  Luke's  Hospital  (a),  namely,  that  there  was  no 
occupier,  these  commissioners  are  .not  liable  to  be  rated.    This 
ease  is  distinguishable  from  jR.  v.  the  Dock  Company  of  I&Uf 
IL  V.  the  Mayor,  &c.  of  London,  and  all  the  other  cases  mo- 
tioned in  the  argument,  on  the  ground  I  have  stated,  that  the 
commissioners  are  mere  trustees  to  superintend  the  execution 
of  this  act,   without  any  personal  advantage.      In  the  HuB 
case  the  owners  of  shares  received  great  profits ;  and  in  the 
Hampton-fwick  case,  there  was  a  surplus  value  of  the  land  be> 
longing  to  the  corporation  of  London^  which  was  rateable  in 
their  hands. 

Order  of  Sessions  quashed. 

(tf)  %  Bmrr.  XO53. 


miMfsday,         The  King  against  The  Inhabitants  of  Leighton. 

Jmtu  20th. 

If  the  friends  of  fTlWO  justices  removed  Joseph  Pricey  his  wife^  and  thdr 
covenant  to  two  children,  from  Leighton  to  Church  CoppenhaUy  both  in 

I^*"to  prSiidi  *^  county  of  Chester.  On  appeal  the  Sessions  quashed  the  order 
him  with  ck)the$,  of  justices,  subject  to  the  opinion  of  this  Court,  on  the  fbUowing 
benefit  as  Is  liable  case:  The  paupcr  Joseph  Price  was  bound  out  an  apprentice  by 
poKdby  ^Xl.  ^^^  &thcr  (who  was  settled  in  Woolstanwood)  to  R.  Lindop  of 
r'  ^c*'  ^"L  1     Church  Coppenhallj  shoemaker,  under  an  indenture  for  four  yean, 

^I  Most,  OOl«J 

to  learn  the  trade  of  a  shoemaker ;  in  which  was  a  covenant  by 
Z  /5a^^m^     ^^^  fiither  of  the  apprentice,  that  he  would,  a^  his  own  charge^ 
«    y         yy  ^^^  ^"^   provide  for  his  son  good,  competent,  and  sufficient 

/-/p^^V^^'-^Z^uieat,  drink,  and  lodging,  on  every  Sunday  in  the  year  during 
y  the  said  term;  and  would  provide  him  with  clothes  and  ap- 

U.  /Cc  0-/^T^^     parel  of  all  sorts  (except  working  aprons  and  shoes)  and  also 
^-AA/U^'f^C  washing.     There  was  also  {inter  alia)  a  covenant  on  the  part  of 
y  '      7   the  master,  to  provide  for  the  apprentice  meat,  drink,  and  lodg- 

ing (except  on  Sundays)  during  the  term.     The  indenture  was 
properly  executed,  and  attested,  and  written  on  a  Ss.  stamp. 

The 
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The  pauper  served  under  the  indenture  for  the  four  yean  in        179^. 

Church  Coppenhallf  for  six  days  and  nights  in  each  week,  and    • 

went  to  his  father's  at  fVoolstanwoody  on  every  Sunday.     The        agaim^^ 
pauper's  father  expended  Si.  and  upwards  in  clothing  his  son,    ^^  inWbit- 
and  in  providing  meat,  drink,  &c«  for  him  on  Sundays  during    I'Sxokton. 
the  four  years  under  this  covenant;  for  this  no  additional  duty 
was  paid,  according  to  the  stat  8  Ann.  c.  9. 

Erskine^  in  support  of  the  order  of  Sessions,  contended,  that 
the  maintenance  of  the  apprentice  on  Sundays  was  a  benefit  to 
the  master,  for  which  a  duty  ought  to  have  been  paid  under  the 
,  Stat.  8  Ann.  c.  9.  s.  45.  which  enacts,  "  That  where  any  thing, 
not  being  money,  shall  directly  or  indirectly  be  given,  as- 
signed,  conveyed,   delivered,  contracted  for,   or  secured,  to 
or  for  the  use  or  benefit  of  any  master,  witli  or  in  respect  of 
any  such  clerk,  apprentice,  or  servant,  for  whom  a  duty  is 
**  chargeable  by  this  act,   the  duties  hereby  granted  shall  be 
<<  paid  for  the  full  value  of  such  thing  or  things,"  &c.     This 
question  never   having   been   decided,   the   best  construction,, 
which  the  Court  can  put  upon  the  statute,  is  that  which  will 
prevent  fraud.     If  the  word  ^Hhing"  be  confined  to  something 
actually  given  at  the  time  of  binding,  or  secured  to  be  delivered 
afterwards,  it  will  be  open  to  great  fraud ;  to  prevent  which  it 
should  be  construed  to  mean  any  benefit  to  the  master.     Then, 
as  by  law  the  master  of  an  apprentice  is  bound  to  maintain  the 
apprentice,  his  being  exempted  from  that  burthen,  though  only 
for  a  part  of  the  year,  is  a  benefit  to  the  master,  for  which  a 
duty  ought  to  be  paid.     It  is  the  same  in  efiect  as  giving  some- 
thing to  him.     And.  he   stated  that  it  was  customary  at  the 
Stamp-office  to  set  a  value  upon  such  benefitfii  as  the  present,  in 
order  that  the  duty  might  be  paid. 

Bearcroft  and  MafUey,  contrd.  The  argument  on  the  other 
side  proceeds  on  a  supposition  that  by  law  the  master  is  bound 
to  provide  for  his  apprentice;  but  the  law  throws  no  such  ob- 
ligation upon  the  master;  and  therefore  the  supposed  conse- 
quence does  not  follow.  That  the  master  is  not  bound  to  pro- 
vide for  the  apprentice  is  manifest  from  the  stat.  8  and  9  fV.  3. 
c.  SO.  s.  5.  which,  afler  reciting  that  it  was  doubted  whether 
the  persons  to  whom  poor  children  are  bound  under  the  43d  EliZf 
q.  2.  are  compellable  to  receive  such  children  as  apprentices, 
enacts,  <<  That  where  any  poor  children  shall  be  appointed  to 
f^  be  bound  i^prentices,  pursuant  to  the  said  act,  the  persons  to 
**  whom  they  are  so  appointed  to  be  bound,  shall  receive  and 
^provide  for    themy  &c.    It  is  equally  clear  from  the  word 

*•  apprentice," 
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1793.       ^'  appraitioe,**  and  from  the  olqect  of  tpptetOittAiff  thftl  die 

— doty  of  the  master,  qud  master,  it  only  to  kistmct     ^  Appres* 

Mgoinsi  **  tice''  is  derived  from  ^  apptendre  ;^  and  Ae  object  ef  potfifig 
the  inMfe-  ^^^  ^^^  af^rentiee  is  tiie  learning  of  a  trade.  In  most  cases  ii^ 
i.noBToir.  deed  it  is  convenient  to  all  parties  that  the  ttasfSef  riioald  provide 
snstaianoe  for  the  appr^itfee  who  is  living  nndef  his  rocif :  bat 
that  is  a  mere  matter  of  agreement;  and  the  very  cifcmasCiASe 
of  inserting  soch  a  covenant  in  most  indenUires  strongty  Agfm 
that,  without  it,  no  soch  obligation  would  be  tlinyvm  cXi  the 
master.  The  father  is  under  a  legal,  as  well  as  mora^  ofali* 
gation  to  provide  for  his  son;  and  that  obligation  still  oM- 
tinucs,  notwithstanding  the  apprenticeship;  aldion^  for  kk 
own  convenience  he  generally  contracts  with  the  master  dial  lie 
(the  master)  shall  provide  for  him.  If  it  be  said  that  the  ffia<ter 
must  feed  the  apprentice,  the  aigument  must  go  the  kngA 
of  saying  that  he  must  also  clothe  hha;  for  die  one  ia  as  neM- 
sary  as  the  other:  but  that  was  never  contended  for.  In  Fm- 
nifigian  v.  Suddll{a)j  where  the  qtresdon  came  direedy  befiiri 
the  Court,  Wallace^  who  was  to  haveargued  that  a  duty  oa|^ 
to  have  been  paid  for  the  benefit  which  die  master  derived  fiddl 
die  i&tfaer  of  the  apprendce  agreeing  to  provide  meM,  drbdt, 
and  clodiing  for  the  q)prentice,  gave  up  the  pcottt  without  ai^- 
ment.  And  in  E.  v.  P&rtsea  (d),^  Aoan^  J.  hinted,  ^  that  tbe 
^  45di  section  of  this  act,  which  sajrs,  that  where  any  thing  or 
<<  thingi^  not  being  monqr,  shall  dirscdy  or  indirectly  be  giveo, ' 
^  means  such  other  equivalents  as  a  horse,  or  other  vahiable 
^  thing  of  that  sort;  not  such  an  agreement  as  this  is,  td  pro- 
^  vide  necessaries  for  hiar  son." 

Lord  Kenton,  Ch.  J. — This  has  been  v^afa  quedUf  ever 
since  I  came  into  WeUmimter^kaU g  and  various  opinions  have 
been  entertained  upon  it  It  is  true,  that  if  afi  indenture  be 
taken  to  the  Stamp-office,  they  will  set  their  vdue  upon  every 
supposed  benefit  to  the  master,  for  the  sake  cJf  the  revenue :  hut 
this  is  by  no  means  decisive.  The*  quesdoii  depem&  on  the 
Stat.  8  Ann.  c.  9.  s.  S2,  and  45.;  the  foimer  of  which  sections 
imposes  a  duty  on  all  sums  of  money  given  with  any  apprentice, 
ftc;  and  the  latter  enacts,  that  where  any  things  not  being  money, 
shall  be  given,  contracted  for,  or  secured  to  or  for  the  use  or 
benefit  of  the  master,  the  duty  shaD  be  paid  for  the  foil  value  of 
soch  thing,  in  the  same  manner,  &c.  The  latter  provision  was 
inserted  for  the  purpose  of  protecting'  the  revenue  from  any 

fiaiid 
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fraud  wkkb  mgbt  otbevwise  b«^  pvactised  by  the  parties  gtving       1199. 
somediiflg  in  Kett  of  money.     For  if,   as  in  the  case  put  by 
^^Is^ofi,  J.  a  horse  cm?  other  yakiabk  thing  of  Aat  sort,  be  given        araimst 
^y  the  friends-  of  the  apprentice  to  the  master,  that  must  be       „»  of 
considered  to  be  a  benefit  to  the  master,  for  which  a  duty  should    ^•*<>«^"- 
be  paid.     It  occurred  to  me  early  in  the  argument,  that,  in 
order  to  see  what  would  oc  would  not  be  considered  as  a  benefit 
to  the  master,  it  was  necessary  to  inquire  whet  were  the  duties 
that  resulted  from  Uie  bare  relation  of  master  and  apprentice. 
JtEkd  I  think  that  the  statute  of  8  &  9  fV.S.  c.  SO.  s.  5.  throws  a 
great  deal  of  light  upon  that  point ;  because,  if  fix>m  the  time 
•f  the  statute  of  Elizabeth  to  that  time,  masters  could  not  be 
competed  to  provide  for  parish  apprentices,  and  that  law  was 
made  far  the  purpose,  it  shews  that  the  obligation  of  providing 
ftir  appveiicicea  did  not  result  from  tibe  mere  relation  of  master 
and  fl{^rentioe;  for  if  it  did,  that  part  of  the  statute  of  WUU  S. 
was  onnecessary.    The  case  of  parish  apprentices  is  the  only  one 
wkiraan>appventice  can  be  put  out  noiens^voUns:  all  the  others 
depend, on-  the  eBippess  stipulations  to  be  made  by  die  parties  in-* 
teeosted;    It  has  never  been  held  that  the  obligation  of  the  mas- 
ler  extended  to  the  providing  of  clothes*  for  the  apprentice,  and 
yek  I  cannot  distinguish  that  from  the  obligation  to  provide  su^* 
tenance ;  Ibr  the  f<MPmer  are  equally  necessary  with  the  latter ; 
attd  in.  other  cases,  than  those  of  parish  apprentices,  clothes  are 
generaUy  provided  by  the  firiends  of  the  apprentice.     Btit  if 
evtery  thing  is  to  be  valued,  and  a  duty  set  upon  i^  from  which 
a  benefit  arises  to  the  master,  it  might  be  equally  said  that  the 
earnings  of  the  apprentice  should  be  liable  to  the  duty.    The 
argument^  therefore,  that  every  benefit  which  the  master  derives 
from*  the  apprentice,   by  proving  too  much,   proves  nothing. 
The  authority  of  AOon^  J.  is  in  i^  cases  worth  resorting  to, 
b«l  particularly  so  in  cases  of  Sessions^  law,  in  which  he  was 
remarkably  conversant;  and  his  opinion  in  the  case  alluded  to 
i»  very  strong  to  this  point     I  think,  therefore^  that  the  clear 
meaniiig  of  tlie  statute  of  Anne  is  that  where  moneys  or  money's 
woEth  is.g^ven  tothcimaster  by  the  friends  of  the  apprentice  by 
way  of  premium,  a  duty  ought  to  be  pcud  for  it  j  but  that  where 
meaty  clothes^  &c.  are  to  be  provided  for  Ae  apprentice,  no 
du^'is  payable^  beoawe  there  is  not  ssijthit^  given  tothe  master. 
BuLid&R^  J«  (a)-^The  oonstmction  which  Aston,  J.  put  on  this 
act  of  parliament,  seems  to  be  a  sound  on^  and  is  warranted  by 

(^)  Itoni  Coqualitioair  4Mmsf  ww tittim is  Cbmoacy  oa  this  nd tvetTraifatcquoa 
itj  io  the  Tenn; 
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the  words  of  the  statute,  which  are,  <'  that  where  any  tidng^  nol 
<<  being  money,  shall  directly  or  indirectly  be  givenj  Sfc  cm^ 
<<  traded  for^  or  secured  to  or  for  the  use  or  benefit  ofamf  moAer^ 
&c.  Then  by  the  very  words  of  the  acts  it  must  be  aomething 
contracted  for,  or  given  to  or  for  the  use  of  the  master,  m- 
dependenUy  of  the  apprentice.  The  statute  then  goes  oa  to 
say  ^'  with  or  in  respect  of  any  i^prentice  for  whom  a  dolj 
<<  is  chargeable  by  the  act:"  this  refers  to  the  SSd  section,  where 
the  words  are  ^*  sums  which  shall  be  given,  paid,  contracted,  or 
*'  agreed  for,  with  or  in  relation  to  every  apprentice,"  &c«  Nov 
all  these  terms  mean  something  which  is  given  to  the  master^ 
or  contracted  for;  and  only  apply  to  cases  where  the  noaster  ii 
to  derive  a  benefit  from  the  friends  of  the  apprentice^  indepen- 
dently of  the  benefit  to  be  derived  firom  the  a{q>rttitioe  himself; 
and  therefore  whatever  is  given  for  the  advantage^  bfgiefit,  or 
accommodation  of  the  apprentice,  does  not  Ml  within  tiie 
meaning  of  this  clause*  What  was  said  by  the  Court  in  R 
V.  North  Owram  (a),  strongly  supports  this  determinatioD. 
There  the  grand&ther  agreed,  brfore  the  binding,  to  give  the 
master  SOs.  to  clothe  the  apprentice^  the  master  having  refined 
to  take  the  apprentice,  unless  he  were  better  clothed;  and  the 
Court  said,  *^  It  is  not  a  premium  received  by  the  master :  the 
^'  statute  means  something  given  directly  or  indirectly  for  the 
"  benefit  of  the  master."  I  am  therefore  of  opinion.  That  what 
is  given  for  the  benefit  of  the  master,  must  be  paid  for;  but  that 
what  is  given  for  the  benefit  of  the  apprentice  is  not  widiin  the 
words  of  the  act  of  parliament. 

Grose,  J. — When  we  consider  the  nature  of  an  apprenticeship, 
the  words  of  the  act  of  parliament,  and  what  has  been  said  io 
other  cases,  this  question  does  not  admit  of  much  doubt.    What 
is  an  apprenticeship  but  the  putting  out   a  young  person  to 
a  master,   to   teach   him    his  trade?     Instruction  on  the  one 
hand,  and  service  on  the  other,  arc  the  objects  of  apprentice^ 
ships.     But,    sometimes   it  happens,    that  certain   apprentice- 
ships are  likely  to  prove  lucrative  to  the  parties;  and  parenti 
are  induced  to  give  large  sums  of  money  for  the  purpose  of 
having  their  children  instructed   in   particular  kinds  of  busi- 
ness.    This  the  Legislature  considered  as  a  &ir  object  of  taxa- 
tion :  but,  as  frauds  might  have  been  committed  on  the  reve- 
nue, if  the  tax  had  been  confined  to  money  only,  this  provi- 
sion was  made  in  the  act  extending  the  duty  to  <<  things "  as 
well  as  money.     Still,  however,   the  Legislature  only  intend- 
ed to  tax  those  things  which  were  given  in  lieu  of  moaey 

(«)  Bitrr,  s.  c*  147.  as 
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-tt  a  premium  to  the  master  to  teach  the  apprentice  his  trade. 
This  construction  of  the  act  appears  to  be  strongly  confirmed  by 
what  fell  from  Aston,  J.  in  the  case  cited  at  the  bar,  as  well  as 
by  what  was  said  in  the  case  mentioned  by  my  Brother  BuUer. 
Therefore  on  the  reason  of  the  thing,  on  the  worcfs  of  the  act 
of  parliament,  and  on  the  authorities,  I  am  of  opinion  that  this 
benefit  to  the  apprentice  was  not  a  "  thing"  for  which  a  duty 
is  payable  under  the  statute. 

Order  of  Sessions  quashed. 
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Moses  Griffith  against  B.  Harrison,  Elizabeth 
Griffith,  T.  Harrison  Griffith,  Charlotte 
Griffith,  John  Yeldham,  and  M.  Yeldham. 

T^HIS  was  a  case  from  the  Court  of  Chancery.  Doctor  Guyon 
Griffith  made  his  will,  dated  27th  May  1777 ;  and  having 
afterwards  purchased  and  become  seised  in  fee-simple  of  a  free- 
hold farm,  called  Vawtorts,  and  seised  to  him  and  his  heirs 
of  certain  copyhold  lands  (part  of  the  farm  called  Vawtorts) 
according  to  the  custom  of  the  manors  whereof  they  were  re* 
i^ectively  holden,  and  having  duly  surrendered  the  copyholds 
to  the  use  of  his  will,  he  by  a  codicil  dated  7th  March  1781, 
and  executed  and  attested  so  as  to  pass  real  estates,  gave  and 
devised  the  said  &rm  and  premises  unto  Frances  his  wife  dur- 
ing  her  lifetime,  and  after  her  decease  **  to  such  child  or  chil- 
<<  drcn  of  him  the  said  devisor  as  she  should  judge  most  pro- 
<*  per  to  bequeath  the  same  to  by  her  will,"  Doctor  Griffith, 
by  another  codicil  to  his  will,  dated  3 1st  December  1783,  and 
executed  and  attested  so  as  to  pass  real  estates,  ratified  and  con- 
firmed his  will  and  former  codicil,  and  devised  his  estate  called 
Vaiciorts,  both  freehold  and  copyhold,  to  the  use  of  his  wife 
during  her  life,  and  directed  and  empowered  her  to  give  and 
devise  the  same  to  any  one  or  more  of  his  said  child  or  children 
by  her  in  such  manner,  share,  and  proportion  as  she  should 
direct  and  appoint  in  and  by  her  last  will  in  writing,  duly  ex- 
ecuted, but  so  as  the  said  estate  should  not  be  divided,  but  trans" 
mitted  whole  and  entire  to  his  heirs ;  and  after  reciting  also  that 
he  was  entitled  to  the  reversion  (and  which  reversion  hath  since 
fitllen  into  possession)  of  a  certain  messuage,  &c.  adjoining  to 
Vawtorts,  he  devised  the  same  unto  his  wife  for  life,  to  be 
enjoyed  by  her  as  part  of  the  estate,  called  Vamtorts,  and  to 
Vol;  IV.  SB  U 
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1792.       be  annexed  thereto;  and  he  also  directed  and  empowered  hk 
wife  to  devise  and  bequeath  tlie  same  to  any  audi  one  or 
more  of  his  said  children,  as  she  should  appoint  and  direct  m 
lU&&itoir.    ^^ J  j^y  l^^j.  jj^gj  ^yi .  i^d  declared  his  will  and  intention  to  be 

that  the  said  estate  and  lands  called  VawtartSf  and  the  said  other 
estate  thereto  adjoining,  should  be  considered  as  one  estate^  and 
be  transmitted  entire  to  his  family:  and  also  declared,  that  in 
case  his  wife  should  not  execute  her  will  in  due  form,  or  should 
neglect  or  omit  to  make  such  appointment  and  devise  as  afiire- 
said,  he  thereby  devised  the  said  premises  and  every  part  and 
parcel  thereof  to  the  use  of  his  own  right  heirs.  Doctor  Gmfm 
Griffith  died  in  January  1784;  leaving  Frances  Griffith  hit  wi* 
dow,  and  five  children  by  her^  viz.  the  said  Moses  Griffith  hk 
eldest  son  and  heir  at  law,  and  also  his  heir  according  to  the 
custom  of  the  respective  manors  whereof  the  copyhcM  lands 
are  holden,  the  said  Thomas  Harrison  Grifftth^  Gtyon  GriffOk^ 
the  said  Elizabeth  Griffith,  and  Charlotte  Griffith;  all  of  whoa 
were  living  at  the  time  of  his  making  both  the  codicils  to  hit 
wilL  Frances  Griffith  is  since  dead,  having  first  made  her  wiD, 
dated  12th  April  1784,  and  executed  and  attested  so  as  to  {MM 
real  estates;  whereby,  after,  reciting  the  befbre-mentiooed  co* 
dicils,  she,  by  virtue  of  the  powers  and  authorities  to  her  in  thit 
behalf  given,  gave,  devised,  directed,  and  appointed  to  her  aid 
son  Gayon  Griffith  all  the  said  estates  so  comprized  in  the  de- 
vise and  power  of  appointment  to  the  use  of  her  said  son  Gwfm 
Griffith  for  life;  remainder  to  the  use  of  J.  Yeldham  aodM. 
Yeldham,  and  their  heirs,  during  the  life  of  Gwfom  Griffith 
the  son,  in  trust  to  preserve  contingent  remainders;  remunder 
to  the  use  of  the  first  and  other  sons  of  Guyon  Griffith  (the  sod) 
successively  in  tail  general ;  remainder  to  the  use  of  the  first  and 
other  daughters  o{  Gtu^n  Griffith  (the  son)  in  tail  g^ieral;  re- 
mainder to  the  use  of  M.  Griffith  for  life,  with  remainder  to  the 
same  trustees  during  his  life,  in  trust  to  preserve  contingent  r^ 
mainders ;  remainder  to  his  first  and  other  sons  successively  in 
tail  general ;  remainder  to  his  first  and  other  daughters  succes- 
sively in  tail  geneial:  with  like  remainders  to  T.  Harrison  Grif- 
Jith,  Elizabeth  Griffith,  and  Charlotte  Griffith  respectivdy  in 
strict  settlement.  Guyon  Griffith  (the  son)  survived  his  mother, 
but  is  since  dead,  an  infimt,  and  without  issue,  leaving  Moses 
Griffith  his  eldest  brother,  and  heir  at  law,  and  also  heir  accord- 
ing to  the  custom  of  the  several  manors  whereof  the  said  copy- 
holds are  held.    M^es  Griffith,  the  eldest  son,  and  heir  of  Gsyon 

GriffUk 
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Griffith  the  devisor,  and  also  the  heir  of  Gwfon  Griffith  (the       1792. 
son)  havinf^  after  the  death  of  bis  brother  contracted  with  Ben^   ~  " 

'  o  GRirriTR 

jamin  Harrison  to  sell  him  the  estates  both  freehold  and  copy-  ^^  agaust 
hold,  devised  by  the  codicils  of  Guyon  Griffith  (the  father)  and 
appointed  by  the  will  of  Frances  Griffith^  Benjamin  Harrison 
objected  to  the  title  to  the  estates ;  and  thereupon  Moses  Griffith 
filed  tliis  bill  against  the  defendants  for  a  specific  performance 
of  the  agreement  for  such  sale. 

The  question  sent  for  the  opinion  of  the  Court  is.  What  estates 

each^of  the  children  of  the  said  Guyon  Griffith  the  father,  and 

Frances  Griffith  his  wife,  namely,  Guyon  Griffith^  Moses  Griffith^ 

Thomas  Harrison  Grffith,  Elizabeth  Griffith,  and  Charlotte  Grif- 

JUh^  took  respectively  in  the  premises  in  question  ? 

This  case  was  twice  argued ;  the  first  time  by  Shepherd  for  the 
plainti£^  and  Harrison  for  the  defendants,  in  Hilary  Term  last ; 
the  seccHid  by  Bower  for  tlie  former,  and  Morris  for  die  latter,  in 
Easter  Term :  but  the  certificates  were  not  sent  till  this  Term. 

The  plaintifi^s  counsel  made  two  points:  1st,  That  the  power 
was  not  well  executed  by  Mrs.  Griffithj  and  that  Moses  Griffith 
took  an  estate  in  fee  in  the  premises  in  question,  as  the  heir  at 
law  of  Doctor  Griffith ;  2dly,  That  if  the  limitations  in  Mrs. 
Griff!th*s  will  could  not  take  effect  as  she  intended,  and  the  Court 
should  be  inclined  to  give  efiect  to  them  as  nearly  as  might  be^ 
then,  according  to  the  doctrine  of  cypres,  M.  Griffiih  took  an 
estate-tail.  As  to  the  first,  the  power  was  to  appoint  to  cAi/- 
dren;  but  the  appointment  is  to  grtindchildren  as  purchasers, 
and  cannot  therefore  be  supported.  Alexander  v.  Alexander, 
%  Vex.  640. ;  Adams  v.  Adams,  Camp.  651.;  Pitt  v.  Jackson,  2 
Bro.  Ch.  Cas.  51.;  Robinson  v.  Hardcastle,  ante,  2  voL  241. 
The  appointment  is  (after  the  limitations  to  Guyon  Griffith)  to 
Moses  Griffith  for  life;  remainder  to  his  first  and  other  sons  in 
tail-general ;  remainder  to  his  daughters  in  tail-general ;  remain- 
der to  T.  H.  Griffitli,  &c.  Now  the  estate-tail  to  the  children 
of  M.  Griffith  being  void,  as  not  being  warranted  by  the  power, 
the  subsiequent  remainders  to  T.  H.  Griffiih  are  also  void.  The 
estate  to  7.  H.  Griffith  must  take  effect,  if  at  all,  either  as  a  con- 
tingent remainder,  or  as  an  executoiy  devise :  but  in  all  cases  of 
contingent  remainders  it  is  necessary  that  there  should  be  a  pre- 
ceding estate  of  fireehold  to  support  it.  Now  the  estate  for  life 
to  T.  H.  Griffith  is  not  connected  with  the  preceding  life-estate 
to  M.  Griffith;  there  is  a  chasm  between  them ;  and  in  order  to 
support  the  former,  it  should  vest  immediately  on  the  determi- 
nation of  the  life-estate  of  M.  Griffith.    It  is  dear  also^  from 

3  B  2  Mrs. 
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1792.       Mrs.  GtrffUVs  will,  that  she  did  not  intend  that  T.  H.  Griffiii 

should  take  till  there  was  a  failure  of  issue  of  3£  GriffitK    Nd- 

^a^""  thcr  can  the  limitation  to  T.  II.  Griffith  be  supported  as  an  ex- 
Harrison.  gcutory  devise,  because  it  is  too  remote,  being  after  a  general 
failure  of  issue  of  M.  Griffith.  Goodman  v.  Goodright^  2  JBmr. 
878. ;  and  Dougl.  (a)  607.  «.  3.  S.  C.  If  it  be  contended  that  the 
estate  to  T.  H.  Griffith  is  accelerated  by  the  destruction  of  the 
estates  to  the  first  and  other  sons  of  M.  Griffith^  what  was  stid 
hy  BuHer,  J.  in  Robinson  v.  Hardcastle  (6)  is  a  decisive  answer 
to  it :  ^<  The  second  ground  on  which  the  plaintiff's  title  halbeea 
<<  rested  is,  That  if  the  intermediate  limitations  in  strict  settle- 
<*  ment  to  the  son  be  void,  it  sliall  accelerate  the  plaintiff's  r^ 
<<  mainder  in  fee ;  but  the  case  of  Alexander  v.  Alexander  is  de- 
<<  cidcdly  against  it ;  for  the  Master  of  the  Rolls  there  said,  that 
<^  though  tlie  children  could  not  take,  yet  they  should  prereift 
^<  the  limitation  over.  When  this  case  was  directed  to  be  sat 
"  here,  the  Lord  Chancellor  very  properly  observed,  that  to 
<<  support  this  argument  the  devisor  must  be  considered  as  in- 
^*  tending  that  if  the  first  use  were  bad,  the  subsequent  limitotini 
<*  should  take  place,  though  this  seemed  an  extraordinary  atteoipt 
<*  to  attribute  to  him.  It  would  be  extraordinary  indeed^  fiir  dien 
*<  it  must  be  said,  that  though  the  devisor  haseiqiressed  antnten- 
*<  tion  in  his  will  to  provide  for  his  son  and  his  issuer  the  grand- 
<<  child  should  be  disinherited ;  which  mnst  lie  the  consequence 
<^  if  the  plaintilTs  remainder  should  be  accelerated.''  Secondlj, 
But  if  the  Court  think  that,  though  the  limitations  cannot  be 
supported  in  the  manner  pointed  out  by  Mrs.  Griffithy  thej 
ought  to  effectuate  her  general  intent  as  nearly  as  may  be;  then 
Moses  Griffith  must  take  an  estate-tail,  since  it  was  her  intentioD 
that  the  children  of  Moses  Griffith  should  take  before  T.  H, 
Griffith  or  any  of  his  children ;  and  this  may  be  done  on  the 
authority  of  Brown  v.  Chapman,  S  Burr.  1626.;  andPrtf  v. 
Jackson^  2  Bro,  Cha.  Cas.  51. 

For  the  defendants  it  was  argued,  1st,  That  all  the  limita- 
tions by  Mrs.  GrijffilVs  will  might  be  supported ;  but,  2dly,  That, 
if  they  could  not  all  stand,  the  life-estates  to  the  diildren  of 
Doctor  and  Mrs.  Griffith  were  good ;  and,  Sdly,  That  Moses 
Griffith  could  not  be  adjudged  to  take  an  estate-tail  on  any  prin- 
ciple of  law. 

First,  The  limitations  to  the  grandchildren  are  good  in  point 
of  law,  and  they  are  warranted  by  the  power  of  appointment 
The  power  was  to  appoint  to  ^^  children :"  now  though  the  word 

(«)  3d  edit.  (i)  Ante*  %  voL  sjj. 

"  chadrcn** 


IN  THE  Thirty-second  Year  op  GEORGE  III.  741 

<<  children"  has  in  most  of  the  cases  been  confined  to  immediate  1792. 
children^  because  the  context  of  the  power  and  the  particular  "7 
circumstances  of  those  cases  required  it,  yet  it  is  comprehensive  agaiitsi 
enough  to  include  "family,"  «descendiints,"and  "grandchildren."  Harrison. 
In  three  of  the  cases  cited  the  power  was  created  before  any  of 
the  children  were  in  esse,  and  therefore  it  could  not  by  law  be 
extended  to  grandchildren,  because  the  person  executing  the 
power  can  only  appoint  in  the  same  way  that  the  person  creating 
the  power  could ;  and  he  could  not  give  life-estates  to  unborn 
children,  with  estates  of  inheritance  to  their  children.  In  the 
other  case,  Adams  v.  Adams,  the  words  in  the  power  were  "  to 
"  the  child  or  children  of  S.  A.  on  the  body  of  F.  begotten  or  to 
<<  be  begotten;"  which  confined  the  meaning  to  the  immediate 
children  of  those  two  persons.  But  in  this  case  there  is  no  objec- 
tion in  point  of  law  to  the  appointment  to  grandchildren;  for 
Doctor  Griffith  himself  might  have  limited  the  estate  exactly  as 
Mrs.  Griffith  has  done,  because  all  the  objects  of  the  appoint- 
ment were  in  esse  when  the  power  was  created.  And  it  is  appa-  ' 
rent  from  several  parts  of  Doctor  Griffiths  will  and  codicil  that 
he  intended  that  the  estate  should  be  limited  to  his  grandchildren. 
In  one  of  his  codicils,  where  he  enabled  Mrs.  Griffith  to  appoint 
to  his  children,  he  added  this  restriction,  "  But  so  as  the  said  es- 
**  tate  should  not  be  divided,  but  transmitted  whole  and  entire  to 
"his  heirs;"  and  in  another  part.  That  "  the  newly  purchased 
**  land  adjoining  to  Vawtorts  and  Vawtorts  should  be  considered 
**  as  one  estate,  and  be  transmitted  entire  to  his JamilyJ*  From 
these  words,  "transmit,"  "  whole  and  entire,"  and  "family,"  it 
is  clear  that  Doctor  Griffitk  intended  that  his  widow  should  limit 
the  estate  to  their  children  in  strict  settlement.  And  the  power 
being  to  appoint  "  in  such  manner,"  &c.  it  includes  all  the  cir- 
cumstances attending  the  execution  of  it  But  this  does  not  de- 
pend on  reason  only :  for  the  case  of  the  Duke  of  Devonshire  v. 
Lord  George  Cavendish  {a)  decides  the  present.   There  a  power  to 

appoint 

<. 

(a)  Doe  dcm.  Duke  of  Devonshire  and  Duke  and  Duchess  of  Portland  v.  Lord  Geor;ge  [i  Eatt.  449.] 

CavenJitby  H*  21  G,  ^.  JB,  R, 
This  was  an  ejectment  for  a  messuage  in  the  parish  of  St.  James,  Westminster,  tried  at 
the  sittings  before  Lord  Mansfeld  at  Westminster.  A  verdict  was  taken  for  the  plajntiffi 
iulgect  to  the  opinion  of  the  Court  on  the  following  case.  Lady  JBurlhgioM  being  seised 
in  fee  of '  the  messuage  in  question,  made  her  will,  dated  20th  of  Feb.  17 SSt  ^  the  eflfect 
following :  '*  1  do  give  and  devise  all  my  manors,  messuages,  lands,  tenements,  mines,  fee- 
"  fiuins  and  other  rents,  advowsons,  &c.  and  hereditaments  whatsoever,  in  Great  Britain 
**  or  elsewhere,  with  their  rights,  members,  and  appurtenances,  unto  X,  Antrndttl^  and  Cm 
**  Z>(MliMr,  their  heirs  and  assigns,  to  have  and  to  hold,  &c  to  the  following  uses :  vis.  to 
**  Ihc  use  aad  behoof  tf  my  fon-in-hiw  fFHUam  Lord  Ctvtnditkf  otherwise  Marqub  of 
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appoint  to  children,  as  in  this  case,  was  held  to  extend  to  grand- 
children :  because  the  Court  thought  that  it  was  the  intentioo  of 

the 


"  HoitwitMf  and  his  assigns  for  his  life^  without  impeachmeit  of  waste,  tee.  aod  dm 
**  to  trustees  to  preserve  contingent  remainders,  in  caae  of  the  determination  of  the  aant 
**  during  hu  life  by  forfeiture,  &c. ;   and  after  his  decease  to  the  use  and  bdioof  of  such  flf 
**  his  child  or  children  by  CbarkiU  Ladj  CawmJi$6f  hu  late  wife,  for  sudi  estate  and  auta, 
**  and  in  such  shares  and  proportions,  and  under  and  subject  to  such  powers,  pronsnet,c»> 
**  ditions,  restrictions,  or  limiutiont,  as  be  shall  bj  deed  in  writing,  signed  and  attcKcd  kf 
«  and  in  the  presence  of  two  or  more  credible  witnesses,  or  bj  hit  wiU  so  sigiied,  kc,  Mw- 
**  nate,  direct,  limit,  or  appoint ;  and  in  de&nit  of  such  nomination,  to  the  use  of  afl  sai 
•*  every  the  child  or  children  of  the  ntdffiUdam  Lord  Csvemdish  by  the  said  ChmrUik  Lttf 
**  CawMditbt  equally  to  be  divided  between  them,  if  more  than  one,  dure  and  share  afikc; 
**  to  take  teverally  as  tenants  in  common,  and  not  as  joint  tenants;  and  of  the  sevoal  sai 
•■  respective  heirs  of  the  body  or  bodies  of  aD  and  every  such  child  or  children,  lawfully  tok 
"  begotten ;  and  failing  issue  of  any  one  of  the  said  children,  then  as  to  the  diare  or  sham 
■*  of  him,  her,  or  them,  so  dying  without  issue,  to  the  use  of  every  other  indi  ch3d  sr 
**  children,  equally  to  be  divided  between  them,  &c.  (as  before) ;  and  if  hot  one  duld,  then  Id 
*<  the  use  of  such  child,  and  the  heirs  of  his  or  her  body;  and  for  defiiult  of  such,  to  the  «e 
**  of  H^illiam  Iiord  Cavtmguh,  his  heirs.  Sec,  for  ever.**    She  also  gave  Lofd  Jfificna 
power  to  lease  for  twenty-one  years ;  and  bequeathed  to  him  all  her  personal 
confidence  that  if  there  should  rensain  any  surplus,  he  would  divide  the  same 
children  at  his  discretion  i    and  she  appointed  him  her  executor.    At  her  decease,  WiSSm 
lK>rd  C4i9em£iht  afterwards  Duke  of  Devonshire,  had  issue  then  living  the  said  W^tBkm 
Lord  CavemHAt  now  Duke  of  Devonshire,  R'ubard  Lord  Ca^m^th^  and  Gmp Lad 
Cmveadubt  and  IUr§Uyt  now  Duchess  of  Portland.    H^iUUm  Lord  CmvenHtb  entered  ky 
virtue  of  the  said  will,  and  remained  in  possession  till  his  death.    Previous  to  his  deccsse, 
being  Duke  of  Devonshire,  he  made  his  will,  dited  x8th  Af^y,  1763,  as  foUows :  **  Also  I 
"  give  and  devise  unto  my  brothers  Gewje  Cax'emdisb  snd  Frederick  CavemAA^  their  bciis 
**  and  assigns,  all  such  real  estate,  either  in  ^possession,  reversion,  remainder  or  expectancy, 
**  as  I  have  power  to  dispose  of,  either  by  the  will  of  Dwroihy  RUbwtcnJ^  deceased,  or  of  my 
"  own  or  late  f Jther*s  purchase,  or  otherwise  howsoever  ;  and  also  all  my  money  which  I 
**  have  power  to  raise  out  of  my  estate,  and  all  other  personal  estate  of  which  I  have  not 
<*  made,  or  shall  hereafter  make,  any  particular  appointment  (except  such  part  as  I  dull 
*<  hereafter  bequeath  to  my  eldest  son)  in  trust,  that  they  do  pay  and  appropriate  unto  the 
**  use  of  my  daughter  Dtrothj  ^Ofiooi,  which  I  give  her  as  a  portion.**    He  then  directed 
them  to  lay  out  the  remainder  of  his  personal  estate  in  land  or  government  securities  for 
his  two  younger  sons,  Ruhard  and  George  Caveadith,  in  equal  shares,  until  the  yooager 
attained  21  years;  and  then  to  make  an  equal  panition,  and  stand  seised,  as  to  one  cfiridcd 
moiety,  to  the  use  of  the  said  Richard  for  life,  remainder  to  trustees  to  preserve  contingent 
remainders,  with  remainder  to  trustees  for  500  years,  in  trust  for  the  first  and  every  other 
son  of  J^M^ar^  successively  in  tail  male ;  remainder  to  his  son  Getrge  for  life  ;  remainder  CD 
trustees  to  preserve  contingent  remainden  during  the  life  of  George ;  remainder  to  trustees 
for  500  years  to  the  first  and  every  other  son  of  George  successively  in  tail  male  *,  remainder 
to  his  eldest  son  WtUiam  Cavemditby  his  heirs,  &c.  for  ever.    The  like  of  the  other  divided 
moiety  mvtati$  mmtamdia  ;  and  he  declared  the  trust  of  the  said  several  terms  of  5CX>  years 
to  be  for  the  purpose  of  providing  out  of  the  said  several  esutes,  comprised  within  those 
terms,  such  jointure  or  jointures  for  the  wife  or  wives  which  his  said  sons  Michmd  and 
C«0rge  should  res|iectively  have  during  the  life  of  such  wife  or  wives ;  aod  also  such  por* 
tJons  for  the  younger  children  of  his  two  sons  ss  the  trustees  should  think  tcasooabk  and 
direct ;  and  in  like  manner  for  the  daughters.    The  devisor,  fftUism  Duke  of  Devcaiihiic, 
died,  leaving  issue  mUmm^  the  present  Duke,  Dtrwiij^  Duotum  of  Ponland  (the  lams  of 
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the  person  creating  the  power  that  it  should  be  so  executed;  and 
there  being  no  rule  of  law  against  it,  inasmuch  as  all  the  objects 

of 

the  plauitifiT),  the  said  Richard  Lord  Ca-mndhh,  and  the  defendant  Lord  George  CaoeiuRth, 
The  personal  estate  of  the  said  JVilliam  Duke  of  Devonthire  amounted  to  upwards  of 
aOiOOoA  after  payment  of  the  said  $0fiO0l.  to  the  Duchess  of  Portland^  which  has  been 
paid  to  her;  and  the  real  estate  devised  to  the  said  Lord  Ricbard  and  Lord  George  Cavettm 
dhi,  amounted  to  upwards  of  aoooL  fier  attttum.  Lord  Richard  Caveiiditb  is  lately  de. 
ceased  a  bachelor.  The  question  is,  Whether  the  will  of  the  late  Duke  of  Devomtbire  was 
a  good  execution  of  the  power  given  to  him  by  the  will  of  Lady  Burlingtoit,  or  to  any,  and 
what  extent  ? 

After  the  argument,  the  Court  took  time  to  consider  of  the  case ;  and  on  a  subsequent 
day  in  that  Term, 

Lord  ManifieUt  Ch.  J.  deliTered  their  opinion  as  follows :  — This  ejectment  is  brought 
for  the  third  part  of  lands  belonging  to  the  hte  Countess  of  Bwlirngton^  claiming  under  her 
will;  the  lessors  of  the  plaintitf*  insisting  upon  the  appointment  being  void.  The  question 
is.  Whether  the  will  of  the  late  Duke  of  Devontbire  is  a  good  execution  of  the  power 
given  to  him  by  Lady  Burlington,  or  to  any,  and  what  extent?  Lady  BurlingtoH  gave  the 
Dukf  a  power  to  appoint  to  such  child  or  children  (sutbg  the  words);  and  for  want  of 
appointment,  to  all,  as  tenanu  in  common,  in  tail,  with  cross-remainders.  The  Duke 
limited  all  the  estates  in  question  to  his  two  younger  sons,  in  strict  settlement,  with  a  power 
to  make  jointures,  &c.  remainder  in  fee  to  the  present  Duke.  A  ground  struck  me,  in 
considering  this  case,  which  the  parties  had  not  thought  of,  or  adapted  the  case  to.  I  have 
ttMA  the  wni,  and  wish  you  to  adapt  these  facts.  The  Duke  of  Droomtbire  by  will  lefk 
great  bequests  to  all  his  children ;  to  the  present  Duke  mines,  jewels,  pictures,  &c.;  to  the 
Duchess  of  Porilamt,  30,000/. ;  and  left  his  estates,  charged  with  20,000/.  to  the  increase 
of  the  personalty.  He  then  gave  looo/.  fer  eumum  to  each  of  his  younger  sons.  At  the 
Duke's  death  the  children  were  all  imder  age,  but  have  since  attained  twenty-one.  They 
have  all  taken  the  bequests  under  the  will,  and  have  enjoyed  them  ever  since.  They  now 
object  to  the  appointment  under  the  will. 

xst  ground.  It  is  not  permitted  to  any  of  the  parties  to  this  cause  to  dispute  the  Duke's 
will,  or  whether  he  has  made  this  appointment  legally  or  illegally.  Their  mouths  are  shut. 
It  is  a  udt  condition  that  every  man  who  takes  under  a  inll  is  bound,  not  only  not  to  dis« 
pute  the  will,  but  to  maintain  the  title  of  all  the  rest,  unleu  he  give  up  every  thing  under  it. 
No  rule  can  be  better  established  than  that  whoever  takes  under  a  will,  unless  he  give  up 
the  right  which  he  derives  from  it,  cannot  dispute  other  provisions  of  it.  A  most  reason- 
able rule ;  because  a  man  makes  his  will,  supposing  the  whole  to  stand.  An  old  entail  dis- 
covered may  overturn  the  whole  plan.  Here  the  plaintiffs  are  tenants  in  tail  under  Lady 
BurVuigtom^i  will,  and  tenants  for  life  under  the  Duke's.  They  claim  great  property  under 
the  Duke's  will,  and  have  taken  it.  If  they  reject  his  will,  they  must  renounce  all  benefit 
under  it.  Therefore  they  are  bound  to  suffer  a  recovery,  or  make  the  title  complete.  That 
is  decisive,  adiy.  It  is  objected  that  the  appointment,  being  void  in  part,  should  be  void  U 
Me:  but  as  to  that,  we  are  of  opinion,  that  if  void  as  to  the  children,  it  is  good  to  Lord 
George  for  life ;  and  therefore  this  ejectment  at  any  rate  is  premature.  But  the  last  ground 
of  consideration,  and  which  is  what  the  case  is  particularly  adapted  to,  is.  Whether  the 
power  was  well  executed  ?  As  we  are  all  of  opinion  with  the  issue  unborn,  and  all  other 
parties  are  of  age,  and  desire  our  opinion,  we  think  for  the  satisfection  of  the  family  we 
•ught  to  give  it,  though  it  is  not  necessary.  All  powers  must  be  executed  according  to 
their  meaning.  When  a  power  is  given  to  allot  amongst  particular  objects,  the  party  can« 
not  give  it  to  other  objects.  All  the  cases  cited  went  on  that  ground,  whether  the  person 
giving  that  power  meant  it  should  be  extended  so  far  as  the  execution  went?  Aletcander  r. 
AlnsMdeTf  a  Feu*  640^  is  no  more*    Maddhon  v.  Aadnwt^  I  Viz*  57*    No  condosMMi 

can 
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of  the  appointment  were   in   existence  when  the  power  wai 

created,  that  case  was  determined  by  the  unanimous  opinioih 

of  this  Court,  after  great  deliberation.     But  2dly,  If  the  limitsp* 

tions  to  the  grandchildren  cannot  be  supported,  those  to  the 

children  may.    If  the  execution  of  the  power  be  bad  in  its  full 

extent,  that  part  which  is  warranted  by  the  power  may  be  rfr> 

tained  and  supported,  and  the  excess  rgected,  if  the  one  can  be 

distinguished  from  the  other.    It  was  so  said  in  express  terms  hj 

Sir  r.  Clarke  in  Alexander  v.  Alexander  i  and  in  Zouch  v.  WooUtm 

(a).  Lord  Mansfield  said  <<  No  doubt  could  ever  have  been  made 

^  whether  a  man  might  not  do  less  than  his  power;  or  if  he  did 

<<  more,  whether  it  should  not  be  good  to  the  extent  of  his  power." 

Now  here  it  is  capable  of  being  ascertained  which  part  is  tsr 

oessive^  and  which  within  the  scope  of  the  power :  that  which 


can  be  drawn  from  AUxjnder  v.  Alexsmdert  that "  children  *  may  not,  in  tome  cmn,  be  o* 
tended  to  <*  grandchildren  **  and  **  great  grandchildren."  H^yth  t.  Jtlackmm,  i  Ftm,  196.  ibevs 
it  may.  There  are  three  grounds  from  which  we  are  of  opinion  that  this  was  a  good  eicca. 
tion  t  Xtt,  From  the  subject-matter  of  the  power;  adly,  For  the  limitaiiona  over  for  wot 
of  appointment;  jdly.  From  the  words  in  which  the  power  is  created.     xst.Thn  ii  Ml 
money,  nor  to  be  turned  into  money,  nor  portions.    It  is  a  limitation  of  a  family  eoati 
how  it  AaH  go  after  her  death.    She  considered  how  it  should  go,  bdng  detemuDd  it 
should  go  amongst  grandchildren.    Suppose  she  had  only  said,  at  the  time  of  makiag  ha 
will,  that  she  meant  it  to  go  to  the  grandchildren,  it  must  have  been  inquired  whether  db> 
solutely,  or  in  strict  settlement  ?    If  so.  her  answer  must  hare  b^en  *■  In  strict  aettleaBcac" 
There  are  two  kinds  of  settlement ;  one  by  which  the  issue  of  the  person  to  whom  tbt  fint 
limitation  is  made  shall  certainly  uke,  by  giving  the  first  taker  only  an  estate  for  life;  the 
other  by  creating  an  estate-tail  in  the  first  instance.     But  then  there  is  a  trick  in  law,  Vy 
which,  when  the  issue  arrive  at  twenty-one,  the  entail  may  be  barred.     If  this  had  been  re- 
presented to  Lady  Burlingtomt  her  answer  would  have  been,  that  she  waa  aorry  foe  it,  u  it 
might  be  a  mean  of  defeating  her  purpose ;  but  then  it  would  be  answered  to  that  again, 
that  there  was  a  trick  agamst  that  to  make  a  strict  settlement.    That  was  meant;  but  to 
guard  against  all  events,  vhe  said, "  I  will  put  the  father  in  my  place,  and  give  him  aothoritj, 
*<  if  he  choose  to  execute  it.'*    If  the  i^ords  **  in  strict  settlement "  had  been  used,  nobody 
could  have  doubted  her  meaning.    Now  all  the  words  in  the  language,  except  those,  are 
used  to  carry  this  power  as  far  as  possible,  and  to  shew  that  she  meant  an  appointmcatin 
strict  settlement.    Whatever  he  might  do  with  his  own  estate,  he  might  do  with  this;  dial 
was  her  intention,  only  that  the  children  were  the  objects.    Wha  is  the  use  of  powers  ?  h 
implies  a  strict  settlement,  with  power  to  make  jointures,  leases,  and  raise  portioss. 

Partial  objections  have  been  made,  which  it  is  not  material  to  go  into ;  asy  that  the 
Duke  of  DevKsbire  could  not  take  a  reversion  in  this  case ;  and  AUxmmder  r.  Alaemaitr 
was  cited ;  in  which  case  the  Master  of  the  RoUs  was  of  opinion  that  a  reversion  could  Ml 
be  given.  But  why  ?  Because  it  was  meant  as  a  portion;  but  this  was  not  so.  Another 
objection  was,  that  the  power  could  not  be  delegated.  That  is  a  good  maxim,  but  il  does 
not  apply  to  this  case ;  for  Lady  BMrihpm  did  not  fix  the  power  of  jointuring,  but  f^rc 
authority  to  the  Duke  to  give  the  power.  He  made  the  power,  and  therefore  there  it  ni 
delegation*    On  all  the  grounds,  we  are  of  opinion  with  the  defendant. 


(«)  %  Burr.  1X47* 
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irrandchildren  rejected.     What  was  said  by  Sir  T.  Clarice  in   

Alexander  v.  Alexander^  and  by  Btdlerj  J.  in  Robinson  v.  Hard'       i^mhui 
castle  J  against  this  construction,  is  referable  to  the  subject-matter    ^^*"*°*'* 
of  those  particular  cases.  .  The  first  was  a  case  of  personalty ; 
between  which  and  realty  the  Court  said  in  the  Duke  of  Devon' 
shire  v.  Lord  George  Cavendish  there  was  a  wide  distinction ;  and 
in  the  other,  an  estate- tail  was  given  to  the  grardchildren,  in 
default  of  appointment.     If  the  limitation  to  the  ifirst  and  other 
sons,  &c.  of  M.  Griffith  be  removed,  the  remainder  to  T.  H. 
Griffith  for  life  is  thereby  accelerated.    There  are  many  cases  in 
which  a  subsequent  remainder  has  been  supported,  though  the 
preceding  one  could  not;    e.  g.  that  of  a  devise  to  a  Monk. 
Perk.  sect.  566.     In  the  one  case,  the  Monk  was  incapable  of 
taking;  in  the  other,  the  grandchildren;  but  the  same  conse- 
quence  follows  from  both.     If,   under  a  power  to  appoint  to 
children,  an  appointment  were  made  to  one  son  for  life,  re* 
mainder  to  a  stranger  for  life,  remainder  to  another  son,  the  in* 
termediate  limitation  would  be  void,  and  the  last  would  take 
effect  on  the  determination  of  the  first;  so  in  the  case  of  an  in- 
termediate appointment  to  grandchildren,  not  warranted  by  the 
power.    Upon  the  same  principle  proceeded  the  cases  oi  Hodson 
V.  Ambrose  (a) ;   Warner  v.  White  (A) ;  and  Avelyn  v.  Ward  {c) ; 
in  which  last  case  Lord  HardwicJce  said  (<2),  **  I  know  no  case  of 
<*  a  remainder,  or  conditional  limitation  over,  of  a  real  estate, 
<^  whether  by  way  of  particular  estate  so  as  to  leave  a  proper  re- 
*<  mainder,  or  to  defeat  an  absolute  fee  before  by  a  conditional 
<*  limitation ;    but  if  the  precedent  limitation,  by  what  means 
<<  soever,  be  out  of  the  case,  the  subsequent  limitation  takei 
**  place."  In  Adams  v.  Adams  {e)  it  was  expressly  said  in  the  cer- 
tificate, sent  by  this  Court  of  Chancery,  that  though  Frances 
Adams  had  exceeded  her  power  by  limiting  to  grandchildren, 
yet  that  the  limitations  ought  to  prevail  as  far  as  her  power  ex- 
tended; and  that  the  limitations  to  her  daughters  for  life  were 
good :  now  that  must  mean  not  only  the  limitations  of  the  re- 
spective moieties  to  the  two  daughters,  but  of  the  cross  remain- 
ders also  between  them.     And  in  the  Duke  of  Devonshire  v. 
Ix>rd  Cavendish^  Lord  Mansfield  said,  though  the  limitations  over 
were  void,  the  life-estates  to  Lord  Richard  and  Lord  George 
Cavendish  were  good,  and  that  not  merely  as  to  their  respective 
moieties  but  as  to  the  cross-remainders  in  those  moieties  also. 

(«)  .Omti^  337. 34  t^t  Wn>>344*n.4«  («)irM.4M 

10  I  ^M-  4^  (0  C^.657. 

It 


7«  CASES  IN  TRINITY  TERM, 

1792.       It  has  been  objected  however  that  the  limitation  to  T.  H.  Gr^- 
"  JHh  cannot  take  place,  because  it  is  a  contingent  remainder,  de- 

^aimti       pending  on  a  prior  limitation,  which  is  void :  but  the  limita- 
Hairisov.    ^^^^  ^^  ^jjg  immediate  children  of  Mrs.  Griffith  are  not  contin- 
gent, but  vested  remainders:  they  are  vested  in  interest,  and 
only  wait  for  the  dropping  of  the  possession  to  vest  in  posfes- 
sion.  5dly,  The  doctrine  of  cy  pres  is  not  applicable  here  in 
the  manner  contended  for.     That  doctrine  is  ori^nally  taken 
from  Litt  Sect.  S51.;  where  it  is  said,  <*  If  feoffment  be  made 
'<  upon  condition  that  the  feoffee  shall  give  the  land  to  the 
<*  feoffer,  and  to  the  wife  of  the  feofft^r,  and  to  the  heirs  of  their 
<*  two  bodies  engendered,  and  for  default  of  such  issue,  re- 
^  mainder  to  the  right  heirs  of  the  feofibr;  if  the  husband  die^ 
**  leaving  the  wife,  before  any  estate  tail  made  to  them,  &c 
<<  the  feoffee  ought  to  make  an  estate  to  the  wife  as  near  the  am' 
^  ditiofiy  and  also  as  near  to  the  intent  of  the  condition^  as  k 
*<  may  make  it^  ss.  to  the  wife  for  life,  without  impeachment  of 
^  waste ;  remainder  to  the  heirs  of  the  body  of  her  husband  on 
**  her  begotten ;  remainder  to  the  right  heirs  of  the  husband." 
And  the  reason  given  why  she  should  have  an  estate  for  liie^ 
without  impeachment  of  waste^    is,   that   ''the  condition  was, 
*'  that  the  estate  should  be  made  to  the  husband  and  wife  in 
^  tail ;  and  if  such  estate  !iad  been  made  in  the  husband's  life^ 
''  then  after  the  husband's  death  she  would  have  had  an  estate 
*' in   tail;    which   estate  is   without  impeachment  of  waste."* 
Lord  Coke  in  his  comment  on  this  section,  put  several  other 
instances  (a) ;  one  of  which  is,  that  if  A.  enfeoff  B.  on  con- 
dition that  B.  shall  make  to  C  (a  layman)  an  estate  in  firankal- 
moigne,  he  must  make  an  estate  to  him  for  bis  life;  because  it 
is  as  near  the  condition  as  may  be.     But  in  neither  of  the  in- 
stances is  a  larger  estate  given  than  directed :  whereas  i^  ac- 
cording to  the  supposed  doctrine  of  cy  pres  here,  an  estate-tail 
be  given  to  M.  Griffith^  the  Court  will  give  him  not  only  a  dif- 
ferent, but  a  larger  estate  than  that  created  by  Mrs.  Griffiths 
will.     In  the  two  cases  cited  for  the  plaintiff,  the  intention  of 
the  parties  could  not  be  effected  in  any  other  way  than  by  giving 
estates  of  inheritance  to  the  first  takers.     Here  indeed  it  has 
been  argued,  that  it  was  Mrs.  Griffith*^  intention  that  the  sub- 
sequent estates  should  not  take  place  till  there  was  a  failure  of 
issue  of  M.  Griffith :  but,  in  the  first  place^  as  far  as  depends 
on  intention,  the  Court  must  be  guided  by  the  intention  of  the 
person  who  creates  the  power,  and  not  by  that  of  him  who  exe- 
cutes it:  and  even  if  Mrs.  GrfffUV^  intention  were  to  bexesofted 

(«)  C#.Lit.  S19.I.  to, 
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to,  it  is  equally  consistent  with  her  intention  that  the  last  estates       1792. 

should  take  effect,  if  the  former  could  not ;  because  the  same   — — 

will  provides  for  all.     In  Chapman  v.  Brawn  too,  it  must  be  ob-        a^aimtt 

served  the  Court  did  not  create  an  estate  different  from  that  given 

by  the  devisor ;  for  he  in  express  terms  devised  an  estate-tail ; 

it  was  ^'  To  the  second  son  of  iZ.  Braam  for  life,  and  after  his 

<<  decease  to  the  first  son  of  his  body  and  the  heirs  male  of  the 

<<  body  of  such  second  sonJ'     It  was  there  argued  that  some  words 

were  omitted  in  transcribing  the  will,  and  the  Court  were 

strongly  pressed  to  insert  them ;  but  they  thought  that  they  had 

no  power  to  give  an  estate  which  the  devisor  had  not  given ; 

and  that  the  words  which  he  had  used  would  best  answer  his 

intention :  whereas  here  the  Court  by  assuming  such  a  power, 

in  giving  an  estate-tail  to  M.  Griffith^  will  frustrate  the  intention 

of  the  parties,  by  overthrowing  all  the  subsequent  limitations. 

In  reply  to  the  1st  point,  it  was  said,  first,  that  the  case  of  the 
Duke  of  Devonshire  v.  Lord  George  Cavendish  was  distinguisha- 
ble from  the  present,  because  there  the  words  creating  the  power 
were  more  comprehensive  than  those  used  in  this  case:  buty 
2dly,  If  they  could  not  be  distinguished,  that  case  was  expressly 
decided  on  another  ground,  namely,  that  none  of  the  parties 
claiming  under  the  will  could  dispute  it;  and  therefore  what 
was  said  by  the  Court  respecting  the  appointment  was  unneces- 
sary; and,  Sdly,  That,  if  it  had  been  the  ground  of  decision, 
that  case  stood  alone,  as  opposed  to  all  the  other  cases  upon  the 
subject  And  it  was  observed,  that  the  principle  upon  which  the 
cases  of  Warner  v.  White^  &c.  were  decided  was  more  favourable 
to  the  plaintiff  in  this  case  than  the  defendants;  because  as  in 
those  it  was  not  the  intention  of  the  devisor  that  the  children  of 
the  first  devisee  should  take  by  purchase  they  were  excluded, 
since  if  they  had  taken  at  all  they  must  have  taken  as  purchasers : 
io  here  it  was  the  intention  of  Dr.  Griffith  that  the  whole 
estate  should  be  taken  by  his  immediate  children;  whereas  if 
tlie  appointment  were  supported,  the  grandchildren  would  take 
as  purchasers.  Nor  could  that  class  of  cases  govern  the  present, 
considered  on  the. second  head  of  argument;  because,  as  the 
will  only  speaks  from  the  death  of  the  devisor,  a  devise  to  a  per- 
son who  dies  before  the  devisor,  is  an  absolute  nullity.  The 
case  too  of  the  Monk  is  also  inapplicable  here.  In  order  to  make 
them  like  each  other,  the  instance  should  be  put.  of  a  devise  to  a 
Monk  for  life,  and  after  his  natural  death  to  A.  B,;  in  that  case 
not  only  the  life-estate  to  the  Monk  would  be  void,  but  the  sub- 
sequent remainder  also  depending  upon  it  What  was  said  in 
Aoclyn  y.  Wardj  that  if  the  precedent  limitation,  by  what  means 

soever, 
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1 792.       soever,  is  removed,  the  subsequent  limitation  mtist  take  plac^ 

•"■ must  be  understood  with  this  restriction,  that  the  precedent  limj- 

Iglha  "  tation  could  take  place,  whef  eas  here  the  precedent  limitation  to 
Ha&eisok.  ^^  children  of  M.  Griffith  never  could :  and  with  respect  to  the 
third  point,  the  principle  of  the  cases  cited  is  applicable  here. 
Those  cases  shew  that  where  the  general  intention  of  the  devi- 
sor can  be  clearly  discovered,  and  the  whole  of  what  he  has 
directed  cannot  be  executed,  the  Court  will  give  effect  to  as 
much  as  they  can,  consistently  with  the  rules  of  law.  ^ 

Th€  Court  took  time  to  consider  of  this  case;  and  on  this  d^ 
they  sent  the  following  certificates  to  the  Court  of  Chancery : 

This  case  has  been  argued  before  us  by  counsel ;  and  we  have 
considered  of  it«  The  operation  of  the  will  of  Frances  Griffith. 
must  be  confined  within  the  limits  of  the  power  given  to  her  by 
her  husband.  He  empowered  her  to  give,  devise,  and  bequeath, 
to  any  one  or  more  of  his  child  or  children,  in  such  manner, 
share,  and  proportion,  as  she  should  by  her  will  direct  and  ap- 
point. 

His  child  or  children  are  the  only  objects  mentioned  in  the 
power;  and  we  think  it  is  clear  that  she  could  not  make  any 
other  person  a  purchaser  of  any  interest  in  the  property.  The 
whole  of  the  execution  of  the  power  must  be  exhausted  upon 
the  children.  The  execution  which  she  has  attempted,  takes 
in  persons  who  were  not  children  of  the  testator,  and  aflects  to 
make  them  purchasers;  and  is  not  only  not  warranted  by  the 
words  of  the  power,  but  might  give  a  descendible  quality  to  the 
estate  to  persons  out  of  the  testator's  views,  viz.  to  the  heirs  ex 
parte  tnatema  of  the  children  of  the  sons,  and  ex  parte  patema 
of  the  children  of  the  daughters. 

But  although  the  appointment  cannot,  as  we  conceive,  take 
effect  in  the  particular  manner  the  widow  intended,  yet  her 
general  intention  being  that  the  children  of  her  several  children 
should  take  estates  of  inheritance  in  tail  general,  on  the  death 
of  their  respective  parents,  we  think  that  that  general  intention 
should  be  carried  into  execution,  as  far  as  the  power  given  by 
her  husband  will  allow;  and  consequently,  that  Gw/on  Griffith 
the  son,  and  his  brothers  and  sisters,  respectively,  took  estates 
in  tail  general.  This  construction  we  think  fiurly  warranted  by 
great  authorities.  Kbnyom. 

N.  Grose. 

In  the  execution  of  powers,  the  material  object  to  be  attended 
to  is  the  intention  of  the  person  creating  the  power;  and  that 
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intention  is  to  be  collected  from  the  words  of  the  will,  or  other       1792. 
instrument,  giving  the  power,  according  to  the  ordinary  and   — — — 
€ommon  acceptation  of  the  words,  and  not  according  to  any       agaimt 
legal  or  technical  exposition  of  them. 

A  settlement  on  a  child  for  life,  with  remainders  to  his  first 
and  other  sons  in  strict  settlement,  is  in  common  parlance  a 
settlement  on  the  child ;  and  the  general  intention  of  persons 
who  look  forward  to  future  settlements,  is  that  the  estate  shall  be 
tied  up  as  long  as  the  rules  of  law  will  allow. 

The  question  is,  Whether  the  words  used  in  this  will  suffi- 
ciently indicate  that  intent? — and  we  are  of  opinion  that  they 
do.  If  the  words  "  in  strict  settlement"  had  been  used,  the  case 
would  have  admitted  of  no  doubt ;  and  we  think  the  words 
•*  manner,"  "  share,"  "  proportion,"  and  "  transmit,"  are  equiva- 
lent to  them.  The  wife  having  a  power  of  settling  the  estate 
among  the  children  in  such  manner  as  she  thought  fit,  it  is  as 
extensive  as  if  every  manner  had  been  expressly  enumerated,  or 
the  testatqr  had  said  ^<  in  strict  settlement,  or  otherwise." 
Besides,  the  word  ^<  transmit,"  in  our  judgment,  most  naturally 
applies  to  a  strict  settlement ;  and  means  that  the  remote  de- 
scendants of  the  testator,  as  far  as  the  law  allows,  should  lake  by 
the  gift  of  the  wife,  and  not  by  descent. 

The  word  ^^  children"  has  been  held  to  be  co-extensive  with 
issue;  and  to  include  grandchildren  and  great-grandchildren, 
both  in  law  and  equity ;  as  we  find  in  fVilcTs  case,  6  Co. ;  Bend- 
locj  30;  and  1  Ventr.  231.  We  think  the  intention  of  the  testa- 
tor in  this  case  requires  that  construction ;  and  that  the  testator 
used  the  term  "  children"  as  denoting  the  branches  sprung  fi'om 
him.  The  expressions  that  it  was  his  will  and  intention  that  the 
"  estate  called  Vawtorts^  and  the  other  estate  adjoining,  should 
^*  be  considerciid  as  one  estate,"  and  be  *^  transmitted  entire  to  his 
**  family,"  confirm  our  opinion. 

The  case  of  the  Duke  of  Devonshire  against  Cavendish  seems 
to  us  to  be  in  point :  and  the  language  there  used  by  the  Court 
was,  That  whatever  the  person  to  whom  the  power  was  given 
might  do  with  the  estate  if  it  were  his  own,  he  might  do  now ; 
with  this  exception  only,  that  the  children  were  the  objects. 

But  supposing  that  the  estate  could  not,  under  this  power,  be 
strictly  settled  on  the  issue  of  the  children ;  yet  we  are  of  opinion 
that  Moses  Griffith  connot  make  a  good  title  to  the  estate. 

There  is  prima  facie  a  contradiction  in  the  power,  which  first 
enables  the  wife  to  give  to  one  or  more  of  the  children  in  such 
proportions  as  she  thought  fit;  and  afterwards  adding  the  re- 
striction 
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1792.       itriction  that  the  estate  should  not  be  divided,  but  transmitted 
whole  and  entire  to  his  heirs ;  for  if  the  estate  were  always  to 
remain  entire,  it  could  not  be  divided  into  di£&raiit  propor- 
RAKKifov.    ^Q„g^     'pjjg  Q„ly  ^i^y  of  making  the  different  parts  of  this  power 

consistent  (provided  the  estate  cannot  be  limited  in  strict  settle- 
ment) is  to  consider  the  word  heirs  as  applicable  only  to  more 
remote  descendants  than  the  children ;  and  to  confine  the  wife's 
power  of  appointment  to  the  children  during  their  lives  only; 
in  which  case,  whatever  appointments  the  wife  might  make 
amongst  the  children,  during  their  lives,  the  estate,  after  their 
deaths,  would  go  entire  to  the  right  heir  of  the  testator.  If  the 
testator  delegated  this  power  to  the  wife,  merely  to  secure  the 
obedience  of  the  children  to  her,  this  construction  will  answer 
the  end. 

In  either  Way,  we  are  of  opinion  that  Mosts  Griffiih  takes  only 
an  estate  for  life  in  possession. 

W.  H.  ASHHUBST, 

June  15th,  1792.  F.  Bullee. 


jt^'IS^  '^^  '^^  ff^'flinj/  J.  Major. 

itisiUesiito  ^T^HIS  was  a  conviction  on  the  22  Car.  2.  c  8.  j.  2.  4*  224*95 
j;^^'^"^  •*"  Car.  2.  c.  12.  s.  2.  for  buying  com  on  the  28d  Jvi^^  1791, 
than  the  Win-  at  Newporty  in  the  Isle  of  Wight,  by  a  bushel  different  from  the 
nuc  Winchester  measure.     It  appeared,  by  the  evidence  set  forth  in 

f6T  R.  9t8.1 

^  '  ^^  ^  the  conviction,  that  the  com  was  bought  by  the  customary 
measure  used  in  the  Isle  of  Wight,  which  contains  a  pint  more 
than  the  Winchester  measure.  The  defendant  was  convicted  in 
405.;  and  10/.  155.  being  the  value  of  the  wheat  sold. 

By  the  stat.  22  Car.  2.  c.  S.  s.  2.  it  is  enacted.  That  <<  if  any 
^^  person  shall  sell  any  sort  of  corn  or  grain,  usually  sold  by 
*^  bushel,  either  in  open  market,  or  any  other  place,  by  any 
^^  other  bushel  or  measure  than  that  which  is  agreeable  to  the 
^*  standard  marked  in  his  Majesty's  Exchequer,  commonly 
^^  called  The  Winchester  Measure,  containing  eight  gallons  to 
**  the  bushel,  he  shall  forfeit  for  every  such  offence  the  sum  of 
"  405.'*  And  by  the  22  Sf  23  Car.  2.  c.  12.  s.  2.  it  is  enacted, 
that  **  Every  person  who  shall  sell  (a)  or  buy  any  com,  &c  in 
**  any  other  manner  than  as  is  directed  by  the  said  act  (22 
^  Car.  2.)  shall  forfeit  and  lose,  beside  the  penalty  of  the  former 

(«)  Mo  ol)jectioB  was  made  that  the  huycr  was  not  liahk  to  both  the  pcialticf  mdar 
this  act. 

act 
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act  appointed,  all  corn,  &c.  bought  or  sold  contrary  to  the  act|       1792. 
or  the  value  thereof,  &c. 

Bearcioft  (a),  against  tlie  conviction,  after  observing  that  it 
did  not  appear  that  these  statutes  had  ever  been  enforced,  and  J*  Ma/o». 
that  it  was  a  matter  of  public  notoriety  that  a  customary  mea- 
sure was  used  in  many  parts  of  the  kingdom,  said,  that  however 
they  might  formerly  have  been  observed,  they  were  virtually  re* 
pealed  by  several  modern  acts  of  parliament;  lOG^c?.  3.  c.  39. 
29  Geo.  3.  c,  58.  and  31  Geo.  3.  c.  30.;  which  direct  returns  to 
be  made  of  the  average  price  of  corn,  and  expressly  mention  th« 
customary  as  well  as  the  Winchester  measure.  The  10  Geo*  3. 
c.  39.  5.  1.  directs  justices  to  order  weekly  returns  of  the  prices 
of  corn  to  be  made;  and  the  4th  section  enacts,  That  ^*  the 
*^  justices  shall  cause  a  standard  Winchester  measure  bushel  of 
<*  eight  gallons  to  be  provided  and  kept  at  each  market-town, 
*^  from  whence  such  return  shall  be  directed  to  be  made;  and 
<<  such  return  shall  be  the  average  prices  of  wheat,  &c.  by  the^ 
**  customary  measure  of  each  respective  market,  and  also  the 
**  average  prices  by  the  standard  or  Winchester  bushel."  By 
the  17  Geo,  3.  c,  40.  the  above  act  is  continued  for  seven  year^ 
and  from  thence  to  the  end  of  the  then  next  session  of  parlia- 
ment. The  29  Geo.  3.  c.  58.  s.  20.  after  the  appointment  of 
inspectors  of  the  prices  of  com,  directs  millers,  factors,  &c 
being  buyers  of  com  for  sale,  to  deliver  to  the  inspector  an  ac- 
count in  writing,  signed  by  them,  of  the  quantities  received  by 
them  during  the  week,  with  the  prices,  and  by  what  measure 
or  weight  the  same  was  bought,  under  a  penalty  of  10/.;  and 
by  sect.  24.  the  inspectors  are  directed  ir\  their  returns  to  coni" 
pute  the  quantities  of  com  by  the  Winchester  bushel.  And  by 
the  31  Geo*  3.  c.  30.  s.  83.  every  inspector  is  required  to  make 
a  comparison  between  the  Winchester  measure  and  the  measure 
commonly  us^  in  the  city  or  town  for  which  he  is  appointed 
inspector;  and,  within  a  month  after  his  appointment,  to  affix 
in  some  conspicuous  place  in  the  market  or  town-hall,  a  state- 
ment in  writing  of  such  comparison,  and  return  a  copy  of  the 
same  to  the  receiver  of  corn-returns.  The  Legislature  has 
therefore  recognized  and  adopted  the  customary  as  well  as  the 
Winchester  measure  in  these  several  acts ;  and  particularly  in  the 
29  Geo.  3.  c.  58. ;  otherwise  they  would  be  requiring  the  buyer 
to  criminate  himself  by  delivering  an  account  in  writing  of  the 
com  bought  by  him  by  an  illegal  measure. 

(tf  )  This  was  iipied  ui  ffUary  Tom  last. 

Marryatt, 
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1792.  Martyatty   contra. — Notwithstanding  it  has   been  usual  ia 

*  many  parts  of  the  country  to  sell  by  a  customary  measure,  it  is 

mimd        ill^aL    Tlie  cases  of  Noble  v.  Dtirell  (a),  and  Hockin  t.  Cooke 
J.  MAjot.     # jj^  proceeded  on  the  ground  that  only  one  measure  was  per- 
mitted to  be  used  throughout  the  kingdom.     The  statutes  of 
Car,  2.  which  create  this  offence,  are  expressed  in  the  most  po- 
sitive terms,  and  are  not  repealed  by  the  modem  acts  alluded 
to,  which  were  made  for  other  purposes.    All  the  proyisioos  in 
these  latter  acts  have  one  object  in  view,  the  ascertaining  of  the 
quantity  of  com  in  the  kingdom,  and  its  price ;  which  coold 
not  be  effected  by  directing  the  returns  to  be  made  according  to 
the  measure  in  each  particular  place  if  those  measures  vsried. 
It  therefore  became  necessary  to  direct  the  inspectors  to  distin- 
guish in  their  returns  between  the  one  measure  and  the  other: 
but  it  cannot  be  inferred  from  thence  that  the  Legislature  meant 
to  sanction  the  use  of  any  different  measure  from  that  mat- 
tioned  in  the  statutes  of  Car.  2. ;  but,  on  the  contrary,  the  po- 
licy of  abiding  by  those  statutes  is  apparent  even  from  the  mo- 
dern acts.    The  object  of  the  statutes  of  Car.  2.  was  to  have 
only  one  measure  throughout  the  kingdom;  the  object  of  the 
modern  acts  was  to  ascertain  the  exact  quantity  of  com  in  the 
country.      But  as,    notwithstanding  the  penalties  inflicted  by 
the  former,  persons  continued  to  sell  by  different  measures,  the 
purposes  of  the  latter  acts  would  have  been  frustrated,  if  the 
Legislature  had  not  adapted  the  provisions  of  them  to  the  cus- 
toms of  the  country :  but  still  the  latter  acts  left  the  persons 
selling  by  customary  measure  open  to  the  penalties  of  the  sta- 
tutes of  Car.  2.     Neither  is  there  any  foundation  for  the  argu- 
ment, that  by  this  construction  millers  and  factors  are  compelled 
to  criminate  themselves,  by  making  a  return  of  corn  bought  by 
customary  measure ;  because  they  have  the  option  of  buying  by 
statute-measure. 

The  Court  said,  that  as  this  was  a  question  of  very  general 
concem,  they  would  take  time  to  consider  of  it. 

Lord  Kenyon,  Ch.  J.  now  delivered  the  opinion  of  the 
Court. — We  have  hitherto  delayed  giving  Judgment  in  this  cas^ 
in  the  hope  of  discovering  that  the  farmers  in  general  have  been 
.  acting  under  a  mistake;  for  it  is  a  matter  of  notoriety  that  in 
different  parts  of  the  country  corn  is  sold  by  different  measuresi 
some  greater  and  others  less  than  the  Winchester  measure.  This 
question  depends  on  the  stat.  22  Car.  2.  c.  8.  and  the  22  and 

(«;  Aau«  3  roL  «7X.  (i)  Aate,  3x4. 
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23  (kar*  2.  c.  i%.    The  former  impoaes  a  penalty  of  405.  on  any       1792. 
person  who  shall  .sell  com  or  grain,  usually  sold  by  bushel,  by 
any  other  bushel  or  measure  than  the  Winchester  measure.    The        sgaima 
Stat.  22  4*  23  dr.  2.  c.   12.  recites  the  former  act;    and,  in     I-^^^^** 
order  to  enforce  it,  subjects  both  the  buyer  and  seller  to  an  ac- 
cumulative penal^,  the  value  of  the  com  sold.    These  acts  pf 
parliament  are  repressed  in  the  most  positive  terms;  and  it 
was  admitted  in  the  argument  that  there  was  no  subsequent 
law  which  directly  repealed  them.    But  several  other  statutes, 
for  the  regulation  of  the  corn-trade  were  referred  to,  directing 
returns  of.  the  average  price  of  com  to  be  made,  and  noticing 
in  those  returns  a  customary  measure.    These,  it  was  argued, : 
dMiiquely,  though  not  directly,  repealed  the  statutes  of  Charles 
the  Second.    We  have  considered  this  matter  very  fiilly,  and 
are .  of  opinion  that  the  argument  does  not  lead  to  that  conclu- 
non.    We  Cannot  get  rid  of  those  positive  laws  by  a  reference, 
to  subsequent  statutes,  which  were  passed  for  another  purpose, 
and  which  .leave  the  former  ones  still  in  force. 

Conviction  affirmed. 


Wilson  against  Rastall.  j^HT^L 

^X^HIS  action  was  brought  to  recover  penalties,  upon  the  This  Ooan  will 
bribery  act,  for  bribing  voters  at  the  last  election  for  the.g*^^  2^^^^^ 
borough  of  Nevxtrk  upon  Trent^  to  vote  for  one  of  the  candi-  ^  |^*  ^^n^ 
dates.    The  bribery  was  .charged  to  have  been  committed  by  %  Cmmp.sTZ. 
the  defendant  and  hb  agents,  among  whom  was  one  W.  Hand^  trial  m  "^i 
Iqf.    At  the  trial  before  Thomson^  B.  at  the  last  Nottingham  *^2f  ^^ 
assizes,  JV.  Handley  was  called  as.  a  witness,  who  deposed,  That  takeornmdit«c« 
previous  to  the  dissolution  of  parliament,  in  the  spring  of  1790,  if  any  matter  be 
he  had  received  letters  at  Newark  f5pom  the  defendant  in  Lon-  J^JS^fn  ^ 
ifon,  which  he  had  had  notice  to  produce  with  his  subpoena :  cause,  he  cannot 

oe  pemutted  to 

he  had  them  not  however  to  produce;  but  gave  this  account  gireitinevi- 
of  them :  That  as  to  part,  he  had  restored  them  to  the  defend-  ^^0^127** 
ant  before  his  subpoena;  as  to  the  rest,  he  had  given  them  to  a  ?^ »^'  it 
Mrs.  Elizabeth  Handle^,  at  her  desire,,  ^th  a  direction  to  de-  ofthecUentand 
stroy  them  after  she  had  read  them.    That  he  had  since  endea-  ^.  but  ^?' 
Toured  to  procure  them  again,  for  the  like  purpose  of  destroy-  ^'J^'J^^' 
ing.  them ;  but  she  had  refused  to  give  them  up  to  him  again ;.  aoUciton  and 
and  he  knew  not  whether  they  were  destroyed  or  not    Two  of  acting  in'their 
these  letters  related  to  the  subject  of  the  dection.    The  wiV  J^^'*  **' 
ness  was  then  asked  the  contents  of  these  letters;  but  that  was 
Voii»  ly.  3  C  objected 
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t 

17».      dbgected  fns  m  Mn.  iXsMifeif  might teadficl  ii|^  to pradnet 

-^    the  letters^  or  say  whtft  wis  beboaie  of  iimm  ^  alld  dw  otjeoliM 

^.^      was  aUowecL    Mr.  B.  Hamdkf,  m  vttomey,  w»  tficn  cdkd^ 
SAstALL.    ^i^Q  ^^  Xhat  he  had  the  kten  in  quesdon,  whidi  he  had  JOh 
eeiyed  from  Mn  HmMtg  i  and  that  BCr.  IF.  JUradXry  #»  al 
fliat  tnne  under  a  proaeculibn  for  bribety,  and  he  wkhad  to 
render  him  what  anistaoee  he  ooidd :  Tlat  Mn.  H.  had  d»* 
sired  Um  to  destroy  dM  lettm,  bttt  he  adH  kept  them.    ThaT 
there  was  no  acdon  now  de|>ending  against  Mr.  9R  JFf.  bait  the 
two  yean  were  not  yet  expired.    The  letteie  ware  aot  (thit  ks 
knew  of)  put  into  his  hands  with  Mr.  fV.  #f.%  privity:  bat  In 
had  kept  them  with  his  pvmty  and  consent.    Mr.  IK  &  hai 
indeed  desired  him  to  Jtor^y  tbom ;  but  he  had  ndt  dam  s% 
for  the  same  reason  as  he  had  not  eompUed  wiA  the  Ifta  as- 
qaest  from  Mrs.  H.  namely,  that  he  had  seen  aftsr  the  dae> 
lion  stated,  that  Mr.  W.H.  acted  onlynnder  die  dhMtionfr 
Mr.  RasiM  in  the  deution  business.    He  farther  sIbm4  1^ 
*   he  was  not  then  concerned  in  carryii^  on  any  snit  for  IK  A.* 
that  he  neterwas  attorney  in  any  action  of  indemnity;  that  he 
had  been  applied  to  by  Mr.  W.  H.  to  he  concerned^  but  had 
declined  it,  giving  as  a  reason  that  he  was  under-sherifl^  and  a 
material  witness  in  the  canse  :    That  he  had  not  enqiloysd 
W.  H!%  attorney  for  him ;  but  that  W.  H.  had  cansulied  Um 
in  his prqfesshH  as  a  C9fffidtntial person  s  and  had  appHeiioUts 
hath  h^ott  and  after  he  had  recehed  the  letters.    He  ied  it' 
sired  the  mtness  to  consuit  with  ha  attorney  f  mftscft  he  imi^kmst 
asweUaswthW.H.kmseffl    The  letters  were  emstmmicaimiU 
htm  in  cemeqaente  of  the  defendants  eonsnUing  Um  jitjjfftaiisn 
<%.    The  witness  objected  to  produce  die  letteia  (•);  and  Ihl 
Learned  Ju^  thought  he  was  not  bonnd  en  to  do.     life.  W, 
Handley,  being  then  caDed  np  again  and  asked  aa  to  Ae  din- 
tents  df  Ihoie  letlen,  refused  to  IttlsWer  the  foastion,  «a  tciniiiig 
to  crirainate   himsetf;    which  dbfection  was  nUowed  by 
Judge.    The  plaintiff  then  went  into  other  evidteee  (i 
which  was  parol  eridenee  of  those  wry  letter^)  ef  tb^'nais  af 
bribery,  which  were  strongly  proved,  and  wiM  ndt  imptaatiiil 
by  any  edntmdictory  eridende.     The  jtny  iKMwrar  jbtod  si 
verdict  fer'the  defendant :  and  "a  rule  Wfst  WasgHaiiiul  "!»  0101s 
cause  why  there  lAioidd  net  be  a  lielr  trial,  on  die  gtomd  'tf 
miBtdEe  in  the  7udge^  ki  txmsidertng  Unit  HL  /JhilOj! 


(«)  It  «M  ondemood  tnd  tfs^ed  upon  it  the 'bar,  and  ao  aaaniMd  by  the  Oowt,  Tte 
thebfcjectioii  made  by  the  witoets  to  the  production  of  the  kttera,*waa  on  die  fomiiiilioB 
^  "--* — mrnf  iTTnrng.tijTitiifh  hi  I'^iiiiiriilliliitil'Visiiff'ni  wttlwil  ihlii 

.   ^  *wiod 
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boufld  bj  his  character  of  attorney  to  withhold  the  }efttets  re*       ITM. 

qinred  to  be  produced  in  evidence.    But  a  doubt  being  started^ i  • 

Whether  there  was  any  inrtance  of  a  M«r  trial  Inunnii  been      ^^i!^ 
graiited,  where  the  verdict  had  passed  fcr  the  defendant  in  a     RAiTAtA.. 
penist  aetibn?  the  Cowrt  desired  that  point  might  be  looked  iatcK 
Enkimj  DtiyreUj  IX  P.  Coke,  Lame,  and  Clsdrke,  sheweot 
caHse  i^afaist  the  rid#.     Ist,  They  argued  against  the  Court's 
gfantiiig  a  new  trials  on  the  ground  of  there  being  no  hiBtance 
of  it  in  the  ease  of  a  penal  action,  where  the  ver£ct  was  for 
die  defendaiH.    Thi«  case  ftUs  withJR  the  same  ruk  as  cid«i* 
nal  cases,  temely,  Aat  the  defendant  Aiall  not  be  pat  itv  jm^ 
pardy  twicew    An  action  for  a  penalty  is^  in  the  nature  of  m' 
ainmti  suit,  and  bas^  always  been  so  considered.    It  is  not 
withhr  Che  statutes^  of  jeefiuk     In  Jeroois  q.  t  v.  Haii  ^% 
which  was  (or  a  penalty  under  the  game-laws^  and  where  the 
Judge  hod  refused  to  admit  a  parishioner  to  be  a  witness,  yet 
^e  verdict  being  for  the  defendant,  the  Coart  refiisad  to  graata» 
netri^riid;  LordC3KJ.  Lee  sayings  That  he  had  never  fanowi 
any  kistance  of  it  k»  the  case  of  a  femi  action.     The  tmrnm 
was  held  in  limnere^u  r.  BgnMei  (i),  ia  an  acdon  <m  the  bri^ 
bery  act,  where  the  verdict  was  objected  to  as*  against  evidence; 
and^e  Gonrt  condemned  the  case  m  t  Keb.  226.  where  thv 
contrary  had  been  nded.    Seymow  q.  i.  v.  Dtty  {c\  MaUistm 
jr.  U  V.  AUanson  {d),  Smith  v.  Frawpton  (e),  5  Com.  Dig.  135L 
tit  Pleadlgr  (S>,  new  triaH  IL  v.  Bead  (f)j  Mex  v.  Rm»kk  {g), 
IL  V.  Praed  {k\  and  jS.  v.  Dtnm  (t'V  ^vere  cited  to  the  same 
eIRbcL    The  only  cases  ki  which  it  ever  seema  to  have*been  done 
are  such  as  are  alluded  to  in  JR.  v.  Bear  (it),  where  the  verdict 
faaa  been  obtained  by  fraud-  or  practioe^  want  of  iMio^  or  the 
like;  but  never  in  a  case  Uke  the  present,  where  a  verdict  hae 
been  given  for  the  defendant  on^  the  merilsj'    Sdiy,  They  con- 
tended, That  B.  HtLndiey,  if  not  the  attorney  en  record,  stood 
in  the  same  situation  both  to  the  defendaat  and  W.  Handiey : 
and  iliereforie  could  not  be  called  upen  te  betray  the'conft* 
deneereposed  in  him,  by  the  iHroductio» of  the  letters  in  ques- 
tion.   He  described  himsdf  ae  the  eonidential  pnyfessionai  ad-^ 
viser  of  Jfi  HanAg;  and  that  it  was  widk  aview  to  the  pro-^ 
teeCioii  of  his  dimt  that  he  \ad  pessessed  himself  of  the  totteraf 
for  as  ^  iffimdlfyvwavddhave  been  Uabk^far  aay  bribegr  odttK 
mitted  b^  hilft,  aa  Att  ^ent  of  the  defenAaH^  his  nil«pst«WBa 

{a)xWlli.rj.  (^)  3 /P^/i. 59.  i€)%Stra.^9.  (di%ah^l%Z%- 

(0  I  Ld.  Rayw^,t%\  %SaU.64A-  S.C.  (/)  x  Ltv.  9.  (g)  1  Sid.iSB» 

W  4  Burr.  %%si.      (0  X  A9W.  336.        in  A  ^^  646 ;  and  s  ilM.  Cmi.  207. 

S  C  2  directly 


Wilson 
Raitall. 
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179S.-      directly  involved  in  the  production  of  those  letters  wfaidi  were 

called  for,  in  order  to  prove  such  agency  and  fix  IK  HamBtj^B 

acts  upon  the  defendant    This  privily  exists  even  where  the 

witness  called  is  not  the  attorney  on  the  record.    In  one  ef 

Petri^B  causes  for  bribery,  tried  a  few  years  ago  at  Smlidmy, 

Bofnolisj  who  had   been  Petri^s  attorney,  thoogfa  not  so  at 

the  time  of  the  trial,  was  called  to  prove  something  that  he  had 

learned  in  a  confidential  conversation  with  Petrie  i  but  Mr.  J. 

BidUr  would  not  sufier  him  to  give  the  evidence^  and  stnx^ 

reproached  him  for  his  anxiety  to  reveal  the  secrets  of  his  fiw* 

mer  client.    In  another  point  of  view  too,  B.  HtauBqf  wu 

bound  in  conscience  not  to  produce  the  letters,  fi>r  at  the  tine 

of  their  delivery,  he  had  undertaken  to  destroy  them ;  and  as  he 

could  not  ke^  them  without  a  breach  of  confidence^  lie  oii|^ 

not  to  be  compelled  to  produce  them ;  but  the  letters  ouj^  to 

be  ccmsidered  as  destroyed.    In  Madam  du  Barr/s  caae^  where 

trover  was  lately  brought  to  recover  her  jewds  bom  persons  who 

had  stolen  them  in  France^  and  brouj^t  them  over  heie^  Loid 

Kayon  would  not  permit  the  person  who  had  acted  as  inteipre- 

ter  between  the  defendants  and  thdr  attorney  to  be  ^>^fx*nnmA 

as  to  the  ccmv^rsation  which  was  hdd  between  thenu    At  any 

rat^  it  will  be  nugatory  to  grant  a  new  trial  finr  the  sake  of 

having  those  letters  produced ;  because  they  may  be  destroyedi . 

in  the  mean  time. 

Lord  Kenton,  Ch.  J. — ^In  Madam  du  Barr^s  case^  I  con- 
sidered the  interpreter  as  standing  in  the  same  situation  t»  the 
attomqr  himself;  and  I  said  at  the  trial,  <<  That  he  was  the 
^  organ  of  the  attorney.'' 

Mingayy  Qarrawy  and  Broughj  contrij  as  to  the  first  pointy 
said.  That  there  was  a  distinction  between  this  and  the  casn  dtad; 
for  all  those  ^ere  a  new  trial  had  been  lefiiaed,  were  eidier 
criminal  cases,  thou^  short  of  life^  such  as  peijuiy,  or  cases 
of  actions  on  penal  statutes,  irfiere  the  jury  had  dedded*  how^ 
ever  wronj^  upon  the  whole  merits :  but,  lst„  This  was  not  a 
criminal  case;  penal  actions  having  been  expressly  decided  in 
Auiheum  v.  EvereU  (a)  to  be  dvil  cases;— and  lidly.  Here  Ae 
error  was  in  the  Judges  who  had  shut  out  kgal  evidence  fiom 
the  jury,  and  thereby  d^uived  them  of  the  of^XNrtnnity  of  ex- 
ercising their  judgment  upon  the  whole  case;  llioagfa  certamly 
even  upon  this  evidence  the  verdict  ought  to  have  ))een  tlie 
other  way.    The  <mly  case  which  seems  to  militate  against  this 

distiiictioB- 


Rastali.. 
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distinction  is  that  of  Jeroois  y.  Hall  (a) ;  but  that  is  a  Tery       1792. 

short  note ;  and  it  is  very  well  known  that  the  Ckmrt  do  not   "H 

lean  m  favour  of  actions  on  the  game  laws.     But  m  Bobinsan     _  ^^tit 
q.  t,  v.  Lequesne{p\  which  was  upoil^im  information  on  seizing 
certain  goods  for  a  fraudulent  exportation,  and  verdict  for  de- 
fendant, though  the  new  trial  was  refused  on  application,  yet 
(the  reporter  says)  it  seems  to  be  admitted,  that  in  a  case  of 
this  nature  a  new  trial  might  be  granted  if  the  fact  would  have 
admitted- of  it;  and  that  the  plaintiff's  counsel  were  prepared 
with  precedents,  if  they  had  been  called  upon  to  that  purpose. 
So  an  information  in  nature  of  a  quo  warranto  was  considered 
by  the  Court  in  Bex  ▼•  Francis  {c)  as  a  civil  proceeding;  and  a 
new  trial  was  there  granted.     Again,  in  King  v.  Pippett{d)^ 
which  was  a  similar  action  to  the  present,  the  Court  set  aside 
die  nonsuit,  being  of  opinion  that  the  Judge  was  mistaken: 
and  upon  the  same  principle  they  ought  to  grant  a  new  trial  in 
dds  case,  where  by  means  of  his  erroneous  rgection  of  a  wit- 
ness  the  whole  matter  was  not  laid  before  the  jury.     On  the  2d 
ground,  there  is  no  doubt  but  that  the  witness  B.  Handley 
would  have  produced  the  letters  if  he  had  not  been  prevented 
by  the  opinion  of  the  Learned  Judge^  who  decided  on  the 
ground  of  B^  Handlers  being  attorney  to  W.  Handley^  and 
that  he  <y>uld  not  betray  the  confidence  reposed  in  him.     But  in 
die  first  place,   W.  Handley  himself  expressly  declared  that 
he  was  not  his  attorney;  and  it  is  plain  that  he  did  not  get  pos- 
session of  the  letters  in  that  character.    Besides,  the  defendant 
had  one  attorney;  and  if  the  privily  could  be  extended  to 
more  than  one ;   it  would  be  attended  with  great  mischief  in 
cases  like  the  present;  for  then  all  election  agents  would  have 
their  mouths  shut 

Lord  Kemyon,  Ch.  J. — Though  this  motion  for  a  new  trial 
is  an  application  to  the  discretion  of  the  Court,  it  must  be  re- 
membered that  the  discretion  to  be  exercised  on  such  an  oc- 
casion is  not  a  wild  but  a  sound  discretion,  and  to  be  confined 
within  those  limits  within  which  an  honest  man,  competent  to 
discharge  the  duties  of  his  office,  ought  to  confine  himself; 
and  diat  discretion  will  be  best  exercised  by  not  deviating 
firom  the  rules  laid  down  by  our  predecessors ;  fi>r  the  practice  of 
the  Court  forms  the  la#  of  the  Court   It  lias  been  said,  however, 

(«)  z  H^Jt.tf.  {I)  Bmh. %s%.        (0  Ame,  »voL4S4*       (4  Ante, z foL »35- 

that 
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1799.      that  if  we  grant  a  new  trial  in  thia  caae,  we  ahall  inaomle  on 
the  practice  of  those  wbo  have  gone  before  us:  biitdiat  waa 
more  easily  assexted  tbi^  proved ;  for  there  is  not  a  ain^  iii- 
SjTitau.     8i;aAoe  wl»ere  a  new  trial  haa)|osp  refilled  in  a  csae  where  the  Ycr- 
diet  has  proceeded  on  the  mistake  of  the  Jn^ge.    Where  i^daid 
the  jury  hai/ie  formed  an  ofunioa  upon  the  whole  caae^  no  new 
trial  in  a  penal  ftctk»  has  been  granted,  diov^  the  jwy  hswe 
drawn  a  wrong  condosion :  so  too^  in  ordinary,  where  the  dfr* 
ipages  are  small,  and  the  question  too  iaoonsiderabie  to  be  re- 
tried, the  Court  has  frequently  refosed  to  send  the  case  had  Is 
another  jury«  Btft  wherever  a  mistake  of  the  Judge  has  crept  in^ 
and  swayed  the  opinion  of  the  jury,  i  do  not  reooUect  a  si^gje 
case  in  which  the  Court  has  ever  refused  to  grant  a  new  tiiaL 
AU  the  cases  of  indictments  I  lay  out  of  the  case^  because  ihsj 
are  criminal  cases,  and  are  exceptions  to  the  general  role.    But 
I  consider  this  as  a  civil  action.    Then  what  ace  die  fan 
here?    The  endeuce  of  B.  Handlejf  was  rgected  on  aoeoBOtsf 
a  confidence  supposed  to  have  been  reposed  in  him  by  the  de- 
fendant; for  the  witness  said  the  letters  wese  deliveaad  to  Un 
in  consequence  of  the  defendant's  coninilting  him  {Mvofessionstty ; 
therefore  he  was  not  permitted  to  give  evidence  because  it  wsi 
thought  .that  the  privilege  of  his  client  piefented  hinu    Bitf  ia 
order  to  see  whether  or  not  he  were  privileged,  it  is  neossssrj 
to  inquire  whether  he  was  in  the  situation  which  he  aaswaed  ta 
himself.   Was  B.  Handley  in  a  situation  over  whose  conduct  his 
client  ha4  aja  interest?    It  expressly  appears  from  his  own  evi- 
dence that  be  was  not,  nor  could  be  en^>Ioyed  as  an  attorney. 
And  I  hav/s  always  understood  that  the  privilege  of  a  dient  only 
extends  to  the  case  of  the  attorney  for  him;  though  whether  or 
not  it  ought  to  be  extended  fiuther,  I  am  happy  to  think  asqr 
be  inquire  into  in  this  cause ;  for  it  is  b  matter  of  sartfifiwiinn 
to  ns  that  every  «tep  which  we  take  may  be  reviewed  in  ano^ 
ther  Court,  if  the  defioidant  choose  to  tend  a  hill  AfexosfKionsi 
and  'therefore  our  opinion  will  not  conclude  Ae  defimdJBit 
But  in  order  to  shew  that  the  privilege  nrtends  beyond  the4aBii 
of  an  attorney  and  client,  a  hard  case  has  been  pr^sssed  upon  our 
feelings  ^f  confidence  rqxtsed  in  a  fiiand.    But  if  a  friend 
Qould  not  reveal  what  was  imparted  to  him  in  confidence^  what 
is  to  become  of  many  caaes,   even  jtffaeti^g  iiife;  €.g.  Doctor 
Ratcliff*^  case  (a).     And  if  the  privilege  now  claimed  extended 
to  all  cases  and  persons,  Lord  W.  Russell  died  by  the  hands  of 

(«)  9  St.  Tr.  58s. 
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mi  assamn,  and  not  bj  the  hands  of  the  law;  for  hia  finend  19M» 
Lord  Stamard  {a)  was  permitted  to  grre  eyidence  of  con(fidentia) 
conversations  between  them:  aH  good  men  indeed  thought  that 
he  should  have  gone  idmost  ail  lengths  rather  thall  have  be- 
trayed that  confidence;  but  stiU  if  the  privilege  had  extended 
to  such  a  case,  it  was  the  business  of  the  Court  to  interfere  and 
prevent  the  evidence  being  given.  I  theref(M?e  think  that  this 
privily  is  (Hily  allowed  in  the  case  of  attoniey  and  client  Asd 
it  appears  to  me  that  B.  Hemdley  was  not  permitted  to  produe«i 
these  letters  on  a  supposition,  that  the  privilege  of  his  client  pre- 
vented him.  But  one  ground,  which  has  been  urged  against 
our  granting  a  new  trial  on  account  of  the  non-production  of 
these  letters,  is,  that  before  the  next  trial  they  may  be  burned : 
but  in  T%e  Attorney  Qeneral  v.  Le  Merckani  it  was  determine^ 
Ihat  parol  evidence  m^t  be  giv«i  oS  letters,  which  were  not 
producied;  and  that  too  was  the  case  of  a  penal  actioB. 

BuLLER^  J.  «^  This  doctrine  of  privily  was  fuHy  discussed 
in  a  case  before  Lord  Hardwicke.  The  privilege  is  confined  to 
die  cases  of  Counsel^  SoHeitar^  and  A^iorneys  but  in  order  to  raise 
die  privilege,  it  must  be  proved  that  the  information,  which  the 
adverse  party  wishes  to  learn,  was  comipunicated  to  the  witness 
in  one  of  those  characters ;  for  if  he  be  employed  merely  as  a 
Miemardf  he  may  be  examined.  It  is  indeed  hard  in  many  cases 
to  compel  a  firiend  to  disclose  a  confidential  conversation ;  and  I 
should  be  glad  if  by  law  such  evidence  could  be  excluded.  It 
is  a  subject  of  just  indignation  where  persons  are  anxious  to  r^ 
veal  what  has  been  communicated  to  them  in  a  confidential 
manner ;  and  in  the  case  mentioned^  where  ReynoUs^  who  had 
formerly  been  the  attorney  of  Mr.  Petiej  but  who  was  dismissed 
before  the  trial  of  the  cause,  wished  to  ^ve  evidence  of  what  he 
knew  rdative  to  the  subject  while  he  was  concerned  as  the  aitomey^ 
I  strongly  animadverted  on  his  conduct,  and  would  not  syfier 
him  to  be  examined :  he  had  acquired  his  information  during  the 
time  that  he  acted  as  attorney;  and  I  thought  that  the  privilege 
of  not  being  examined  to  such  points  was  the  privilege  of  the 
party  (&),  and  not  of  the  attorney :  and  that  the  privily  never 
ceased  at  any  period  of  time.  In  such  a  case  it  is  not  8u£Bci^t 
to  say  diat  the  cause  is  at  an  end ;  the  mouth  of  such  a  person 
is  shut  for  ever.  I  take  the  distinction  to  be  now  wdl  settled, 
that  the  privilege  extends  to  those  diree  enumerated  cases  at  aU 

(a)  3  St.  Tr.  715.  (4  Vid.  IMmy  v.  Tslhi^  ML  If.  P.  184- 
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1793.  timefl,  but  that  it  is  confined  to  these  cases  only.  There  are  cases 
to  which  it  is  much  to  be  lamented  that  the  law  of  priTikge  is 
not  extended ;  those  in  which  medical  persons  are  obliged  to 
Raitaix.  iiisclose  the  information  which  they  acquire  by  attfuding  in 
their  professional  characters.  This  point  was  very  much  con- 
sidered in  the  Duchess  of  Kingstonfs  case  (a),  where  Sir  C 
Hawkinst  who  had  attended  the  Dudiess  as  a  medical  person, 
made  the  objection  himself  but  was  oyer-rukd,  and  compelled 
to  give  evidence  against  the  prisoner.  The  question  therefim 
here  is,  Whether  AJFfeiu&y  were  privilq^ed  with  respect  to  any 
person?  As  to  W.  Handley^  he  certainly  was  not;  for  he  ssid 
that  the  witness  neither  was,  nor  could  b^  his  attomqr;  became 
he  was  at  that  time  acting  as  under-sheriff.  Neither  was  he 
privileged  as  to  this  defendant  for  the  same  reason;  and  thoi^ 
it  was  said  that  the  defendant  (by  W.  HandUy)  omsnlted  him 
in  his  profession  as  a  confidential  person,  the  meaning  of  dutt 
was,  that  as  B.  Handley  was  more  conversant  with  business  of 
this  kind  than  those  who  were  not  of  his  profession,  W.  Hand- 
ley  consulted  him,  but  did  not  employ  him  as  an  attorney*  Bat 
it  was  contttided,  on  the  part  of  the  plaintifl^  that,  supposing 
the  witness  were  privileged  in  any  action  in  which  IF.  HanHq 
was  a  party,  the  privilege  did  not  extend  to  this  action  against 
BastdlL  But  to  that  I  cannot  accede;  for  if  he  were  privileged, 
so  as  not  to  be  examined  to  particular  points  in  any  action  against 
W.  Handley^  he  could  not  prove  the  same  facts  in  an  action 
against  any  other  person ;  for  the  nature  of  this  kind  oi  privi- 
lege is  that  the  attorney  shall  not  be  permitted  to  disdoeein  any 
action  that  which  has  been  confidentially  communicated  to  him 
as  an  attorney.  However,  as  B.  Handley  was  neither  the  at- 
torney of  W*  HandUjf  nor  of  the  defendant,  I  am  of  opinion 
that  he  was  improperly  prevented  from  producing  the  letters 
in  question.  Then,  as  to  the  other  ground,  I  know  of  no 
case,  except  that  of  Jervois  q.  t.  v.  HaU,  1  Wils.  17.  in  which 
the  Court  has  ever  refused  to  grant  a  new  trial,  which  was 
moved  for  on  account  of  the  mis-direction  or  mistake 
of  the  Judge.  And  the  note  of  that*  case  in  1  WiU.  is 
much  too  loose  to  be  relied  on.  It  is  not  stated  whether 
or  not  the  Court  even  granted  a  rule  to  shew  cause:  at  all 
events  the  question  was  not  agitated  whether  the  witness,  who  was 
rgected  at  the  trial,  might  or  might  not  be  examined.  I  think 
that  the  witness  there  was  properly  rgected,  because  he  was 

(«)  II  St  Tr.  S43*    See  abb  the  qaminition  oi Lotd  MsntPgim,  ptge  S46, 7* 
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interested  (a).    But  if  the  Court  proceeded  on  the  ground,  that       1792. 
the  witness  was  a  competent  witness,  and  jret  refused  to  grant  a   — — 
new  trial,  1  think  the  case  itself  is  not  law.    The  case  dted  from       agaimd 
2  Str.   12S8.  by  the  defendant's  counsel,  proves  the  reverse     ^•'■^^'•• 
of  that  for  which  it  was  adduced;  for  there  the  Court  refused 
to  grant  a  new  trial,  *^  there  being  no  proof  of  any  misbeha- 
*^  viour  in  the  defendant,  or  tampering  with  the  jury."     Now, 
if  on  the  existence  of  either  of  those  grounds  the  Court  would 
have  granted  a  new  trial,  why  should  it  not  be  granted  where 
the  Judge  fidls  into  a  mistake  ?  because  under  such  circumstances 
the  cause  was  not  folly  before  the  jury. 

.  Gbose,  J. — This  case  has  been  so  folly  gone  into  by  my 
brothers,  that  it  is  unnecessary,  for  me  to  say  more  than  that  I 
a^ee  with  them. 

Rule  abscdute. 

(a)  But  now  by  the  ttst*  %J  Gee,  3.  c,  29.  a  pariihioner  may  be  examined  to  prove  an 
cfiencc  within  the  paridii  though  the  penalty  is  f^ven  to  the  poor  of  the  parish;  unless  the 
penaky.eioeed  tol. 


GooDissoK  against  Nunn.  jfiTioSi. 

THIS  was  an  action  of  debt  to  recover  21/.  on  certain  ar-  A.ngntdto 
tides  of  agreement,  the  substance  of  which  was  stated  in  f„ ,  Certain 
the  declaration.  The  defendant  craved  oyer  of  the  agreement;  *""'**^'V 
by  which  the  plaintifiP  airreed  that  he  would  on  or  before  the  2d  m  coasidera.  * 
o{ September  then  next,  "  by  such  conveyances,  surrenders,  as-  ^.agreed to 
"  surances,  ways,  and  means  in  the  law,  shall  reasonably  de-  ^^^^ 
<<  vise,  advise,  or  require  (a),  well  and  sufficiently  grant,  sell  ^ubre  to  par 

,       ,  .  J  J  1         .  «^»  held,uiat 

<<  and  release,   assign  and  surrender,   or  otherwise  convey  to  they  were  de- 
« the  defendant  all  that  copyhold  tenement  lying,''   &c    In  SSj^aJS^tt 
consideration  whereof  the  defendant  covenanted  to  pay  to  the  ^'  could  not 
plaintiff  t)ie  sura  of  210/.  on  or  before  the  2d  day  of  September  without  shewing 
nexf^siiihg;    on  failure  of  complying  with  the  before-men- JiJ*J^J!J]^^^ 
tioned  agreement  the  defendant  was  to  pay  to  the  plaintiff  JJ^J^^ 
the  Slim  of  21/.;  and  If  the  plaintiff  did  not  deliver  the  estate  i  j;«Aao3.] 
according  to  the  before-mentioned  agreement,  then  he  was  to 
pay  to  the  defendant  the  sum  of  21/.     It  was  further  agreed  be- 
tween the  parties,  that  the  plaintiff  should  take  up  the  copyhold 
as  follows :  (that  is  to  say)  <<  That  the  plaintiff  should  take  it  up 
^^  either  for  the  defendant  or  his  wife^  as  they  should  agree  at 
**  the  time ;   that  the  plidntiff  should  take  it  up  for  himself; 

(tf)  The  agreement  was  dnwn  in  this  inKcume  mamier. 
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ITM*       '*  tlMt  mA  party  should  pay  share  and  share  alike  iowinb  die 
<f  eiq>eii8es  attending  the  taking  it  up.**    The  deftndant  ibm 
jdeaded,  1st,  Nm  estfuttrng  Sdly,  That  the  pbdntiff  did  Mt 
OB  or  befeK  the  Sd  day  of  SepUmber  nest,  &o.  bgr  tscfa  con- 
^cjances,  assurances,  surrendersy   ways  and  means  ia  dM  lew 
reesonaUy  devised,  adnsed,  and  recpured,  vdl  and  snflrifriy 
grant,  sell,  and  releaiM^  assign  and  surrender,  or  otherwise  eoD- 
vcy  to  die  defendant  the  said  premises  in  the  said  artidss  d 
agMenent  meptioDed,  Su^    Sdly,  That  the  plaintiff  did  not  ea 
or  befoM  the  8d  day  of  September ^  ftc  or  at  any  fornix 
well  and  sufficiently  grant,  sell,  and  rdeaae^  assign  and 
der,  or  otherwise  couToy,  to  the  defendant,  the  said 
jtc    4dily,  That  (he  plaintiff  at  the  time  of  the  making  ofdis 
articles,   &c.   had  nothing  in  the  said  premises,   whereby  be 
could  be  enabled  to  grant,  &c«  to  the  defendant  the  said  pre- 
mises, &C. 

To  the  tlu*ee  last  pleas  the  plaintiff  demurred  general^. 

Wood^  in  support  of  the  demurrer.  The  two  first  speddi 
pleas  are  drawn  on  a  supposition  that  the  conveyance  by  the 
plaintiff  to  the  defendant  is  a  condition  precedent,  and  that  the 
defendant  is  not  liable  on  his  covenant  till  the  plaintiff  has  per- 
formed the  covenant  on  his  part  But,  on  the  true  amstmcdoQ 
of  these  articles,  this  was  not  a  condition  precedent  on  the 
plaintiff's  part,  but  the  covenants  were  mutual  and  independ- 
ent: a  breach  of  either  of  which  gives  the  other  party  a  right 
of  action.     If  it  had  been  agreed  *^  that  the  defendant  would 

on  a  particular  day  pay  the  money  upon  the  plaintiffs  oon« 

vejring,**  that  would  have  made  the  conv^ance  a  con^Ktion 
precedent  to  the  payment  of  the  money :  but  here  the  parties 
have  relied  on  the  mutual  covenants  which  each  entered  into 
with  the  other.  Those  covenants  are  general,  not  depending 
upon  each  other.  The  first  is,  that  the  plaintiff  shall  convey, 
&c.  expressed  in  the  most  general  terms;  fit  consideration  mkert' 
iff  (that  is,  in  consideration  of  the  plaintiffs  covenant]  ttie  de- 
fendant covenanted  to  pay,  &c.  in  terms  equally  generaL  In 
1  BajL  Abr.  415.  pi.  8.  *^  If  by  articles  of  agreement  between 
<<  B*  and  C.  by  which  B.  covenants,  for  the  consideratioQ  afier- 
<<  wards  to  be  expressed,  to  convey  certain  lands  to  €l  in  fee ; 
*'  and  after  C  covenants  on  his  part^  far  the  consideration  qfore^ 
^*  saidf  to  pay  B.  l^L  in  this  case,  althoi||^  B.  does  nqt  as- 
**  sure  the  hmd  to  C.  still  C  is  boQud  to  pay  the  money;  ^r  die 
**  assurance  of  the  land  is  not  a  condition  precedent;  bat  they 
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^  are  distinct  lind  mvCoal  covenaDts."    So  in  Poriagt  ▼•  Ccle  {a\       179S. 
the  pbuntiff  declared  on  a  specialty^  by  which  it  wae  agreed  that 
the  defendant  should  give  the  plaintiff  7752.  for  all  hk  lande, 
&C. ;  that  tiie  defendant  had  given  the  plaintiff  55.  as  earnest ; 
and  that  it  was  also  agreed  that  the  defendant  should  pay  the 
plaintiff  the  residae  of  the  7752.  at  a  certain  time ;  and  the 
breach  was  the  non-payment  of  that  residae :  to  this  the  defokt* 
ant  demnrrad,  and  objected  that  the  plaintiff  had  not  averred  a 
conveyance  on  his  part,  or  a  teoder  of  one ;  and  there  too  the 
wovd  ^^fro^  was  used ;  which,  it  was  said  in  Co.  Litt.  £0i.  a. 
makes  a  condition  in  matters  executory:  but  it  was  held  that 
the  action  was  well  brought;  and  that,  if  the  plaintiff  did  not 
convey,  the  defendant  bad  his  remedf  against  him  on  the  co- 
venant.   Again,  in  BlaekmeU  v.  Nash  {b)  the  plaintiff  declared 
that  he  covenanted  to  transfer  to  the  defendant  at  a  certain  time 
80  much  stock,  and  dliat  the  defendant,  in  consideration  of  the 
preMiteSf  covenanted  to  accept  and  pay  for  it ;  he  then  aycrred 
that  he  was  ready,  and  offaned  to  tiansfer  to  the  defendant,  mho 
tiifttaed  to  accept  or  pay,  &&:  on  demurrer  it  was  objeded  that 
for  it  made  a  condition  precedent,  and  that  the  plaintiff  should 
have  shewn  aa  actual  transfer  of  the  stock :  to  which  it  was 
anawened,  that  they  were  mutual  covenant^  and  that  the  plaia*- 
tiff  need  not  shew  a  performance  on  his  part ;  and  it  was  held, 
duit  m  coneideration  tf  the  premises  wall  in  consideration  of  the 
covenant  to  transfer,    and  not  of  an  actual  transferring,  fer 
which  the  defendant  had  his  remedy.    [In  answer  to  a  question 
fiiom  the  Court,  Whether  this  case  could  be  distinguished  from 
the  late  eases  of  Kingston  v.  Preston  {c\  Jones  v.  Barday  (d), 
and  Lord  Aldiorougk  t«  Lord  Naohaven  (f ),  whara  the  rule  was 
established,  that  when  two  acts  are  to  be  done  at  the  same  timc^ 
R«itfaer  porty  c«n  nuantain  u  uctim,  mibaat  abaring  perfomK 
ance,  or  an  oSer  to  perform,  on  his  part ;  which  rule  applied  to 
aU  oases  of  sale;  he  said]  This  case  may  he  distinguished  from 
those;  because  here  the  convqnnoe  was  to  be  sndi  as  the  de« 
feodant  slionld  require :  ^e  words  are  ^  by  sneh  conveyqfnDes, 
^^  ice  shall  reasonably  devise,   advise,  or  reqnir^  ^  which  evi« 
dendy  mean  rach  as  the  defendant  ahoold  w|sh.    1^  firet  act 
was  therefore  to  be  dpne  by  the  vendee^  who  should  have  di« 
reoted  what  ecmveyanoe  he  wished  to  have ;  and  by  another  part 
of  the  agiieement  die  pbiatiff  wae  to  take  up  the  copyhold  either 
for  the  defended  or  his  wife^  as  they  should  agree:  dien  Aey 

(a)  X  Smuui.  319.  (h)  I  Sir.  535.  .     («)  Dt^L  688. 3d  edit. 
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ahould 


7M  CASES  n  TRINITT  TERM, 


GoOOlfSON 

Nviiir. 


1792.       should  &nt  have  elected  to  whom  it  ahoald  be  madew    Vow  it 
the  first  act  were  to  be  done  by  the  dflfrndant>  this  caae  iBKn 
firom  those  alluded  to. 

Lord  Kentoh,  Ch.  J«— This  case  is  estremdy  dear,  ^riiedier 
considered  on  principles  of  strict  law  or  of  oommon  jostioe. 
The  plaintiff  engaged  to  sell  an  estate  to  the  defendant^  in  con- 
sideration of  which  the  defisndant  undertook  to  paj  SiOL; 
and,  if  he  did  not  carry  the  contract  into  execotian»  he  was  te 
pay  S12. ;  and  now  not  having  convqred  his  estate^  €»r  oAnd 
to  do  so,  or  taken  any  one  step  towards  it,  the  plaintiff  haabrmil^ 
this  action  for  the  penalty.    Suppose  the  purdiase-moiiq^  of  an 
estate  was  4KK0O0L  it  would  be  absurd  to  say  that  the  parrhasii 
might  cnfiMTce  a  conveyance  without  payment,  and  oompd  die 
seller  to  have  recourse  to  him,  who  perhqps  might  be  an  insol- 
vent person.    The  old  cases,  cited  by  the  plaintiff^a  ooonsd, 
have  been  accurately  stated;  but  the  determinations  in  diem 
outrage  common  sense.    I  admit  the  principle  on  whidi  thqr 
profess  to  go:  but  I  think  that  tbe  Judges  misapplied  that  prin- 
ciple.   It  is  admitted  in  them  all  that  where  they  are  dependent 
covenants,  no  action  will  lie  by  one  party  unless  he  hate  per- 
formed, or  ofiered  to  perform  his  covenant.    Tlien  the  question 
is,  Whether  these  are^  or  are  not,  dependent  covenants?  I  diiuk 
they  are;  the  one  is  to  depend  on  the  other;  when  die  onepaitf 
conveyed  his  estate  he  was  to  receive  the  purchase-money ;  and 
when  the  other  parted  with  his  m<Hiey  he  was  to  have  the  estate. 
Thqr  were  reciprocal  acts,  to  be  performed  by  each  other  at 
the  same  time.    It  seems,  fi-om  the  case  in  Sirangef  that  the 
Judges  were  surprised  at  the  old  decisions ;  and  in  order  to  get 
rid  of  the  difficulty,  they  said  that  a  tender  and  refiisal  would 
amount  to  a  performance:  it  is  true  thqr  went  farther,  and  said 
that  *^  in  consideration  of  the  premises,^  meant  only  in  considera- 
tion of  the  covenant  to  transfer,  and  not  in  consideration  of 
the  actual  transferring  of  the  stock :  but  to  the  latter  part  of 
that  judgment  I  cannot  accede.    It  is  our  duty,  what  we  see 
that  principles  of  law  have  been  misapplied  in  any  cas^  to  over- 
rule it    The  principle  is  admitted  in  aU  the  cases  alluded  to^ 
that,  if  thqr  be  dependent  covenants,  performance^  or  the  dSet 
to  perform,  must  be  pleaded  on  the  one  part,  in  ordo*  to  found 
the  action  against  the  other.    The  mistake  has  been  in  the  mis- 
application of  that  principle  in  the  cases  cited;  and  I  am  glad 
to  find  that  the  old  cases  have  been  over-ruled;  and  that  we  are 

now 
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DOW  warranted  by  precedent  as  well  as  by  princ^le  to  say  that       1792. 
this  action  cannot  be  maintained.  

OooDistoii 

BuLLSR,  J. — The  agreement  was  that  the  plaintiff  should  sell  t^ama 
his  estate^  and  that  the  defendant  should  buy  it.  In  the  nature 
of  the  thing  therefore  the  two  acts  are  to  be  done  together.  In 
Kingsicm  v.  Preston  (a)  Lord  Manffield  said,  <<  The  construction 
'*  contended  for  is,  that  in  spite  of  his  teeth  the  defendant  s)}all 
^  be  obliged  to  give,  personal  credit  to  the  plaintiff;  whereas  the 
^*  essence  of  the  agreement  was,  that  neither  should  trust  the 
'^  other  personally."  The  next  case  was  Jones  v.  Barclay  {p) ; 
there  the  plaintiff,  who  was  the  seller,  stated  that  he  had  offered 
to  assign  and  execute  and  deliver  a  general  release,  and  had 
tendered  a  draft  of  an  assignment  and  release,  and  offered  to  ex- 
ecute and  deliver  such  assignment,  but  that  the  defendant  had 
absolutely  discharged  him  from  executing  the  same,  or  any  as- 
signment and  release  whatsoever.  The  efiect  of  what  was  to  put 
an  end  to  the  contract ;  and  therefore  it  was  held  that  the  plain-* 
tiff  was  entitled  to  damages;  Lord  Mansfield  saying  ^*  that  the 
<<  plaintiff  had  done  every  thing  in  his  power  to  perform  the 
«  agreement ;  and  that  the  defendant  only  had  been  guilty  of  the 
^  neglect**  Then  followed  the  case  of  Lord  Jldboraugh  v.  Lord 
Newhaven;  in  which  it  was  said  that  the  plaintiff  must  shew 
either  that  he  had  assigned  the  house,  or  that  he  had  tendered 
an  assignment,  before  he  could  insist  on  payment,  because  both 
acts  were  to  be  done  at  the  same  time.  And,  in  truth,  if  there 
had  been  no  case  in  opposition  to  the  ancient  ones,  I  should  not 
have  been  afraid  of  making  a  precedent,  the  principle  on  which 
our  decision  is  founded  being  universaUy  admitted  in  all  the  cases. 
A  distinction  however  has  been  made  between  this  case  and  those 
of  Kingston  v.  Preston^  &c  by  saying  that  the  defendant  was  to  do 
the  first  act  here,  namely,  to  elect  to  whom  the  estate  should  be 
convq^ed,  whether  to  him  or  his  wife :  but  there  is  no  foundation 
for  this  distinction ;  for  the  first  act  was  to  be  done  by  the  plaintiff. 
The  words  are,  <<  the  said  R.  Goodisson  shall  take  it  up  for  him- 
*<  self:*'  he  was  first  to  be  admitted,  before  he  could  surrender  to 
the  defendant. 

Gross,  J. — In  a  case  in  Hobart  (c)  there  is  a  good  deal  of 
comment  on  the  word  *'pr0j*  shewing  in  what  cases  it  operates 
as  a  condition  precedent,  and  where  it  does  not  But  notwith- 
standing some  of  the  old  authorities,  the  Courts  of  later  times 
have  considered  whether  in  reality  the  first  act  is  not  to  be  per- 

(•)  J9M|rA MS. 3d efit  W  ZHc^  684.  3<I  «^  {,)  Vidtff0k4t. 
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Ibmed  by  tbe  idler*  or  at  liast  whedMr  dbey  are  Mt  MMorrait 
acts.  There  is  so  much  good  sttisen  the  liter  deeW«Mi%  fiuAk 
istoomachtbtay  tfaattbeyarenoClsfr.  There  bemgaeweral  pre* 
cedents  in  sopport  of  oar  decision,  and  tlioee  facitog  fcmded  in 
good  Mfise  and  justice^  I  think  we  ought  to  take  advMilige  of Aem. 

Jndgment  (or  the  defoidaat  (a). 
Oibbs,  who  was  to  ha[ve  argued  fin*  die  defendant,  mentmnd 
the  case  of  tbe  Duke  of  Si.  Jlban*s  t.  Shatt^  H.  Bt.  Mep.  fTO; 
and  Bwme  ▼•  Eye,  diere  cited. 

(#)  Tide  Mtftm  v.  CMy,  J  Mti.  %z6.    CmfUffr.  Jmen pMt.  6  f«L Sf^*^^^ 


yam  lydu 


O1LCREI8T  agtmst  Browk. 


A  feme  covcft 
linii(iii  adul- 
tcry»  and  feps- 
ntc  ftoin  ucr 


not  be  toed  at 
a  feme  sole,  if 
ihe  hare  iiom< 
parate  niatnte- 
nance. 

r6T.IL6o4. 
SlUd.  545* 


ASSUMPSIT  for  goods  sold;  work  and  UNmr,  fte.  Fin, 
That  the  defendant,  who  is  sued  by  the  none  of  Auwa,  at 
the  tine  of  the  promises,  was,  and  yet  is,  covert  ot,  and  married 
to,pne«/17¥maM9s,wk>isnowli¥ng.  RepHeation,  That  the  de- 
fendant, before  the  making  of  the  said  promises^  and  wMIitdie 
was  married  to  Timmiuj  comnutted  the  crime  of  adultery;  that 
afterwards  and  before  &e  making  of  thie  premises,  &e.  Thtmin 
r^Vp^'aaS.]  ^"^**  separated  from  bed,  board,  and  colmbitatiow  widi  the  defend- 
ant; that  the  defendtat  bath  ever  since  lived,  and  stSI  dbch  live^ 
sqMrateand  apart  from  TVeniws^i&adiritery;  and  that  whist  die 
so  lived  separate^  die  made  the  promisas  on  her  own  sqmrste 
credit  and  account,  in  manner  of  %fime  soUj  and  not  en  the 
credit  or  account  of  her  hasbaadw  To  this  there  wm-a  speeialflie^ 
nmrrer,  assigning  for  cause  that  the  plaintiff  in  hie  repBcaiion 
endeanmred  to  pat  in  issae  matter  wholly  immaCerial  and  ineen* 
dnsive;  that  the  plaintiff  alleged  that  tbe  dtfcndanrwaa  apoiaied 
fromher  husband,  ftc  and  introduced  matter  foreign  Co  Ae  plsa^ 
immaierial  to  tfaeqaestion,  and  matter  oa  which  Aedefeodanl 
could  not  take  imnc^  &c. 

When  this  case  was  called  <m. 

The  Court  ssked  Baldwifif  who  was  to  have  suppovted  Ae  f^ 
plication.  Whether  there  was  any  deteraunadon  to  waifaai  it? 
and,  on  his  answering  that  there  was  n#  ease  preetsely  siimiar  to 
tbe  present  they  said  that  this  replicatian  eovld  not  beai^ifMNns^ 
for  diBt  it  was  destitute  of  Ae  principle  upon  whicli  att  tke  kia 
decisions  (a)  have  procoeded ;  in  which  it  has  been  held,  Aat# 

(«)  Vide  (Urhat  ▼.  PmUUm,  ante,  I  vol.  5 ;  and  Cm^a  ▼.  CWffiuaiv,  %  Bn.  CI.  Cm. 

feme 
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feme  covert  may  be  sued  aH  a  feme  so)^  namelyy  a  separate       1792. 
ttfluntenalice.    And  tkiiirdbre  tbej  gave 

Jadgment  for  the  defendant  (a). 


GtLcatfA' 


(«)  Vide  Eilah  ▼.  L^igbf  5  vol.  679. 

I  'J  I     '  '  II      mf  m» 
HuMPAOE  against  Rowley.  TmMk^ 

npHIS  was  an  issue  directed  by  the  Court  of  CSbanceffy,  whidr  The  Court  will 
-*■    the  defendant  was  desirous  of  trying^  but  wUch  (it  iras  J^lo'c^ 
stt^^ested)  the  {rfaintiff  wished  to  delay ;  and  en  that  ground       i^^^^^ai^J!^ 
Gibis  moved  that  the  defendant  migliA  be  at  liberty  So  carry  byChanceiy, 
the  record  down  to  trial  at  the  next  Assises,  observingi  dwfe  by  onan^K^^ 
die  common  law  the  dcfimdalM  icould  not  earry  it  down  by  ^-^^J^ 

proviso.  d«Uy  it. 

The  Court  thougbt  the  appycatioa.  reasoiMble^  andgraated 
the  rule  absolute  in  the  first  instance;  saying  that  the  plaintiff 
woi^  net  be  damnified  by  it;  for  that  if  he  ehose  to  iake  die 
reeord  down  himself  die  costs  of  this  a]^plicfition  must  be  paid  « 

by  the  defendant* 

Rule  absoble. 


The  King  against  J.  JsFFEMBn.  ir«dbif4», 

npHE  defendant  appealed  to  the  Gloucester  Sessions  against  if « cooTictiofi 
^    the  following  convietion,   which    was  there    aflSrmed :— ■  IS***"  *^  ^A 
"County  of  Gloucester ^  to  wit.  Be  it  remembered,  That  on  4.whicheiMctt 

^  ^  f  et  1  that  ail  CODTJC* 

*<  me  £lst  day  ox  September  1791,  at  Dodingtony  in  the  county  tionsagiiiittthtt 
••  of  Gloucester,  E.  Hatkway  came  before  me  Sir  W.  Codring-  ^T^^l^ 
••  ton,  Bart,  one  of  his  mqesty's  justices  of  the  peace  for  the  '^  ^•fj;,**'  ** 
^  said  county,  residing  near  the  plac^e  where  the  offence  was  «*  ing/'  (jpni^ 
•«  committed,  and  informed  me  that  James  Jefertes,  of,  ftc.  ^iL  ^J^th^b- 
«•  on  the  19th  of  this  instant  Septeiiiher,  m  the  parish  oTSistm  "^^^^^^^ 
^  aforesaid,  did  use  a  certain  dog,  called  a  greyhound,  lor  the  itisgood, 
^  taking  or  destruction  of  game^  and  did  thereby  and  there^  coot^'iome- 
"  with  take,  kiB,  and  destroy  a  hare;  and  did  also  thereby  "^l^i^ 
^  and  therewith  on  the  same  19th  day  of  September,  st  Siston  notvitiatea 
"  aforesaid,  endeavour  to  take,  kill,  and  destroy  one  bdier  [6  T.  R.  538.] 
*'  bare,  without  having  die  certificate  required  by  law  Ibr  diat 
"  purpose ;  whereupon  the  said  James  J^firies,  after  benig  duly 
^summoned  to  answer  the  said  charge,  appeared  before  me^  and 
<*  having  heard  the  charge  contained  in  the  said  information,  de- 
"  dared  he  was  not  guilty'^  di6  said  oOenoe:  but  the  same  being 

« fully 
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179&       <<  fiilly  proved  upon  the  oaths  of  W.  Btgf  and  F.  T^ampon^  two 
<<  credible  witnesses,  and  it  manifestly  wpgemng  to  me  thattha 


n^'^       *^  said  James  Jefferies  is  guilty  of  the  said  ofience  changed  upon 
J.  Jtf  rcRiis.  ^^  j^.^  .^  ^^  ^^  information,  I  do  therefore  hereby  oonvicihim 

<<  of  the  offence  aforesaid  s  and  do  declare  and  adjudge  that  he 
<<  die  said  James  Jefferies  hath  forfidted  die  sum  of  20L  of  hwfid 
<^  money,  &c.  for  the  ofienoe  aforesaid;  according  to  the  form cf 
<<  the  statute  in  that  case  made  and  provided.  Given  under  my 
^*  hand  and  seal,"  8cc 

Polm^  objected,  thai  this  conviction  was  ndther  good  asa 
conviction  at  common  law,  becafise  the  evidence  was  not  set 
forth ;  nor  under  the  statute  SI  Qeo.  S.  c.  21.  s.  4^  whidi  g^ 
a  summary  form,  different  fircmi  the  pres^iU  But  this  is  drawn 
according  to  the  form  prescribed  by  the  25  Geo*  8.  c  50^  which 
is  expressly  repealed  by  the  31  Geo.  3.  c.  21. 

Burroughs  conhrij  insisted  that  the  conviction  mi^t  be  sop- 
](kirted  under  the  31  Geo.  8.  c  21.  s.  4^  which  oacts  that  all 
convictions  upon  any  o£fence  against  that  act  or  the  25  Geo.  S, 
shall  be  made  out  *<  in  the  fonn,  or  ^ /A<  €;^c^  foUowiuf^'' &G.  and 
then  gives  the  form.  Now  this  conviction  is  accordii^  to  the 
eflect  of  that  form  prescribed ;  for  it  states  every  thing  required 
by  that  form ;  and  the  only  objection  to  it  (if  any)  is  that  the 
magistrate  has  stated  more  than  he  need  have  don^  namely,  the 
information,  the  summons,  the  defendant's  appearance  and  the 
names  of  the  witnesses.  But  it  was  unnecessary  to  state  this; 
and  in  R.  v.  &  HaU  (a)  it  was  held,  that  surplusage  in  a  convic- 
tion would  not  vitiate  it. 

Palmer  in  reply.  It  is  absurd  to  say  that,  after  the  legisla- 
ture have  repealed  one  form  and  adopted  another^  the  former 
should  still  be  supported.  The  Legislature^  in  repealing  one  aod 
prescribing  another  form,  must  have  considered  that  there  was 
some  difference  between  them ;  and  there  is  this  manifest  dif- 
ference; the  term  *^duly  convicted,''  is  substituted  in  the.  last 
form  in  lieu  of  every  other  requisite.  But  here  the  justice  has 
not  stated  that  the  defendant  was  <^  duly  convicted"  in  general 
terms ;  h^  has  chosen  to  state  his  reasons  for  convicting  the  de- 
fendant ;  and  those  reasons  will  warrant  the  coqplusion  whidi 
he  has  drawn,  because  there  is  no  evidence  to  sufqwrt  it. 

Lord  Kenyon,  Ch.  J. — There  is  no  doubt  but  that  this  is 
a  faulty  conviction  at  common  law,  for  the  reason  given.  If 
any  particular  form  had  been  prescribed,  as  indispensably  ne- 

(«)  ^t^  t  YoL  3sa 


IN  TttE  Tmmnr^sEcoND  T^eait  op  GEORGE  III.  789" 

cessflffjr,  it  mtist  UaVe  been  strictly  complied  with.     Biit  thifif'stct       179Sf. 

of  parliament  h'^'eiiabled  the  magistrates''to  dtaVup  the  con-  T 

victibti  "in  the  form,'* or /o  the  effect^  following;"     Ahd  it  a|)pears       a^Ud. 

by  the  form  which  isr  immediately  subjoined,  that  neither  tlie  J'J*'"*"'* 

cai^  'nor  the'  evidenbernecd  ti^  stated.     The  qnestion  therefore  is,' 

Whether  the  conviction,'  dow  returned  to  us,  be  not  to  the  effect 

staited  in  the  act?    I  think  that  it  is;  for  it  contains  every  thing 

that  is  iinpiortiiTrt'in  the  form  given,  and  something  more.     It 

states  the  infoi^ihation,  the  summons,  the  defendant's  appearance, ' 

the  examination  of  witnesses,  but  not  the  evidence  itself:  but 

the  act  says  that  the  conviction  need  not  contain  the  evidence. 

The  Wdnt  of  the  Very  thing,  which  the  statute  says  need  not  be 

done,  cbtetifutes  the  objection.     I  think  that  the  magistrate  has 

done  every  thing  that  was  required ;  and  he  has  stated  something 

more  in  the  conviction :  but  that  will  not  vitiate  it 

BuLLEft,  J.^ — The*  words  ai^e,  "  I  hereby  convict  him,"  &c. ; ' 
which  must  be  taken  to  mean  "duly  convicted."    This  con- 
viction* is  accordhig  to  the  efiect  of  that  which  is  given  by  the 
act 

Grose,  J.— Thb  words  of  the  convicting  part  go  further: 
f^  I  hereby  convict  liim  of  the  offence  aforesaid ;  and  declare  and 
"  adjudge  that  he  hath  forfeited,"  &c  This  can  only  be  a 
"  due  conviction." 

Daunceyy  who  was  also  against  the  conviction,  afterwards  sug« 
gested  that  there  was  another  objection,  in  not  stating  the  of- 
fence. That  in  the  form  given  by  the  act  a  blank  was  left,  in 
which  the  offence  was  to  be  described;  but  that  here  the  justice 
had  only  stated  the  "  offence  aforesaid,"  and  that  there  was  no 
offence  before  mentioned  in  the  convicting  part.     But 

Pet  Curiam — "The  offence  aforesaid"  refers  to  that  men- 
tioned in  the  information,  where  it  is  particularly  set  forth. 

Conviction  affirmed. 


The  King  against  The  Inhabitants  of  Ditchingham.       mdMeiday, 

Jtnu  aock 

^T^WO  justices  removed  Hannah  Cook  from  Baddingham  in  No  settlement  it 

^   Suffolk  to Ditchingham  in  Norfolk;  and  the  Sessions  con-  gj"^^^" 

firmed  the  order  of  justices,  and  stated  this  case.  ^rccmentof  tp- 

H.  Cook  was  bom  in  Baddingham^  where  she  hved  with  her  stamped. 
father  and  mother,  who  belonged  to  that  parish  till  she  was 
seven  or  eight  yearb  old ;  when  she  was  placed  out  by  the  parish 

Vol.  IV.  S  D  officers 
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1792*       officers  of  Baddiiigham  at  a  general  parish  meedsg  to  R.  Fisher^ 

"'^ a  fiurmer  in  Baddingham^  under  tlie  foUowing  agreement,  which 

agmi»d        was  written  on  a  leaf  of  the  parish  book,  together  with  several 
Ttd!?^)!?^  other  agreemente  of  the  same  sort,  namely,  ^'August  7th,  1774: 
RAM.        ((  At  a  general  parish  meeting,  held  at  the  parish  of  Baddmgkam, 
<<  this  day,  it  is  agreed  that  jR.  Fisher  shall  take  H.  Cook  and; 
<'  maintain  her  after  tlie  manner  of  an  apprentice,  with  washing,. 
<^  lodging,  clothing,  &c«  from  this  day  until  Michaelmas  1780; 
«^  jR.  Fisher  to  have  20/*  with  her,  and  at  the  expiration  of  tbe 
<<  said  time  to  double  clothe  hen     Witness  my  hand,  R.  Fi^er" 
This  agreement  was  not  stamped.     In  pursuance  of  that  agree- 
ment  the  pauper  went  to  live  with  Fisher  at  Baddingham^  and 
served  him  one  year.     Fisher  then  took  a  farm  at  Ditchtnghatu, 
to  which  he  removed,  and  carried  the  pauper  with  him;  where 
the  pauper  lived  one  year  and  a  half;  during  which  time  he  found 
her  necessary  clothing,  lodging,  washing,  &c.     At  the  exfi^ 
tion  of  the  year  and  an  half  the  father  (at  Fishet^s  desire)  Uxk. 
the  pauper  home  with  him  to  Baddiiigham  s  where  she  continued 
till  this  removal;  and  she  has  done  no  subsequent  act  to  gain  s 
settlement.     Fisher  never  paid  the  pauper  any  money  as  wages* 
but  upon  her  quitting  his  service  gave  her  a  double  suit  of  clothes. 
according  to  his  agreement. 
*  Alderson  was  to  have  argued  in  support  of  the  order  of  Ses* 

i/oy,  contra.     But 

The  Court  thought  the  point  too  clear  to  be  discussed.  TIicj- 
said,  that  though  a  modem  act  of  parliament  [a)  had  di^eiised 
with  the  necessity  of  having  the  deed  of  apprenticeship  indented^ 
it  was.  still  necessary  that  the  binding  should  be  by  deed  (fr). 
And  that  the  service  as  an  apprentice  could  not  be  converted 
into  a  service  as  an  hired  servant* 

Order  of  Sessions  quashed  (r). 

(tf)  31  Grv.  2.  <.  II. 

(Jf)  By  $  fKc.  II.  f.  8.  "  If  any  person  shall  be  bound  an  apprentice  by  indenture,  and 
"  inhabit  in  any  town  or  parish,  such  binding  and  inhabitation  shall  be  adjudged  a  good  set^ 
"  tlement.**  By  31  Geo.  2.  c.  11.  /.  i ,  "  No  person  who  shall  be  bound  an  apprentice  by  any 
«  deed,  writing,  or  contnct,  not  indented,  being  first  legally  stamped,  shall  be  liable  to  be 
"  removed,  &c.** 

(c)  See  R,  V,  Strattofif  Bkrr,  S,  C.  2J%;  R.  v.  MaivaaritWi,  290 ;  JL  v.  All  Sahds  in 
HereforJt  ib.  656 ;  and  R,  v.  K'utgtwtare^  ih.  839. 


The 
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179^. 


The  King  against  S.  White  and  Others; 


June  actl). 

CfAMUEL  Whitey  merchant,  Ann  Whiter  widow,  John  Lander^  ^hip*  »rc  ratca- 

esq.   Thomas  Langmore^  esq.   William  Cotbeny  Robert  Daw^  the  parish  to 
and  JVilliam  Stanmore,  inhabitants  iu  the  parish  of  St.  James,  in  bnitwis^^k 
thfe  town  and  county  of  Pooler  appeaTed  niminst  a  rate  or  assess*  j**  ^*<^«-  ^^ 

*       .  ,    °  household  fur- 

inent  made  for  the  relief  of  the  poor  of  that  parish,  dated  the  niture  is  not. 
10th  day  o£  December  1791,  alleging  that  neither  they  nor  either  ngy|  whrther'at 
of  them^.  had  any  property  liable  to  be  rated,  &c.     It  appeared  ">f«"«ornot^ 
on  the  rate  that  it  was  a  rate  of  Id*  in  the  pound  on  all  lands,  officers  in  the 
and  S^.  for  every  100/.  of  personalty.     It  was  proved  that  it  was  chantV**shVT" 
usual  in  that  parish  to  rate  the  inhabitants  towards  the  reiief  of  "^[^^^f^'"^^^ 
the  poor  for  their  personal  property  within  the  parish,  in  the  customs,  or  of 

«  ,,       .  .  .  11*1  I    merchants' 

foilowmg  proportion,   viz.  on  a   calculation   that  every    100/.  derks. 
of  which  any  inhabitant  was  possessed  did  or  might  produce  in-  j^f^^  ^  ^^j^ 
terest  to  th«  amount  of  SL  per  annum^  such  interest  of  3/.  2^^  cent,  fs^^ 
per  annum  being  considered  as  a  test'  of  the  ability  of  such  person  r  o  East.  1S4. 
and  such  person  is  charged  in  the  sum  of  Id.  for  each  pound  of  ^^  ibi'dfaoi.] 
such  supposed  interest.     That  it  was  usual  also  within  the  parish 
to  i'ate  all  officers  in  the  army,  navy,  customs,  or  excise,  being 
inhabitants  of  the  parish,  according  to  a  supposed  ability  arising, 
from  their  several  and  respective  salaries.     Samuel  White  was^ 
rat^  according  to  the  proportion  before  stated  in  the  sum  of 
13,500/.  for  his  personal  property,  which  consisted  of  certain  ships 
or  vessels  employed  in  carrying  on  the  Neirfoundland  trade  from 
the  port  of  Poole,  in  the  parish  of  St.  James,  in  the  town  and 
county  of  Poole,  and  monies  vested  on  real  securities,  the  lands 
on  which  the  same  were  charged  lying  out  of  the  parish  of 
St.  James.     Ann   White,  widow,  was  assessed  for  her  personal 
property  within,  the  parish  in  the  sum  of  1000/.  according  to 
the  proportion  before  stated ;  such  personal  property  consisting* 
of  principal  money  to  that  amount.      John  Lander  was  ratef)« 
for  his  personal  property  in  the  sum  of  200/.      He  was  collector 
of  the  customs  payable  at  the  port  of  Poole  :  he  had  no  pcrisonal 
property,  except  his  salary,  payable  to  him  as  such  ^  collector, 
and  which  he  received  by  an  oitler  of  tlie  commissioners  of  his 
Majesty's  customs  in  the  parish  of  jft.  James.     Thomas  Langhame 
was  assesseil  for  his  persoiin)  prop^rry  in.tbe  ium  of  100/.     He. 

3  D  2  was 
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ihoVeable  in  its  liature,  it  cannot  be  determined  to  be  property       1792. 
in  one  parish  rather  than  in  another.     But  it  ought  to  be  con- 
tiidered  as  being  in  that  parish  where  the  beneficial  interest  of       mmst, 
it  is  received,  where  it  yields  any  such;  or  if  it  do  not,  then     a^othen. 
where  the  property  is  deposited  in  specie*    With  respect  to  the 
^hips,  no  doubt  Can  be  entertained  but  that  they  are  personal 
property,  yielding  a  beneficial  interest  in  the  parish,  as  well  as 
stock  in  trade ;  for  there  the  profits  of  the  voyage  are  received ; 
Hnd  that  is  their  only  home: — ^no  other  parish  can  claim  the 
right  of  taxing  them*     With  respect  to  the  real  securities^  th^ 
land  is  a  collateral  pledge ;  the  person  of  the  debtor  is  the  first 
security ;  the  money  vested  oh  these  is  still  a  personal  debt : 
this  it  is  well  known  always  follows  the  person  of  the  creditor; 
and  therefore  as  he  id  domiciled  in  this  parish,  his  personal 
debts  must  also  be  considered  as  in  the  satlne  parish.     It  is  true 
some  difficulty  might  arise  where  the  party  dwells  in  more  than 
one  parish  in  the  course  of  the  year;  but  that  merely  relate  to 
the  quantum  for  which  he  ouj^ht  to  be  rated  in  each,  which, 
in  the  case  of  productive  persoiial  property  like  this,  ought  to 
be  ascertained  by  the  interest  which  is  received  in  each  parish  i 
and  at  any  rate  that  difficulty  does  not  occur  here;  because, 
for  aught  appears  to  the  contrary^,  the  party  never  resided  put 
of  the  parish,  and  all  the  interesi  of  the  money  was  received  in 
it.     Another  objection  which  may  be  started,  is  the  difficulty  of 
ascertaining  the  araouilt  of  a  man's  personal  property,  the  sur- 
plus of  i^hich  only  can  be  hitcd  after  payment  of  his  debts  I  % 
but  to  that  it  is  sufficient  to  dnswcr^  thait  where  the  parish  can 
fix  a  party  with  the  ostensible  possession  of  ik>  much  personal 
property,  if  he  object  to  th6  ^uanturn,  it  lies  upon  him  to  prove 
the  excess  of  value  by  proof  of  his  debts  in  diminution  of  the 
sum  assessed.     Besides,  if  this  party  be  rateable  at  all  for  aiiy 
part  of  the  property,  the  rate  must  be  affirmed  generally:  for 
the  Court  will  not  enier  into  the  question  of  quatitunu 

Ann  iVhil'^s  case  will  turn  u{)on  much  of  the  reasoning  urged 
in  the  preced(tlg  case,  with  respect  to  the  criterion  of  ability,' 
of  which  there  cannot  be  a  more  certain  proof  than  the  posses^  ' 

sion  of  motley  in  specie:  and  this  case  is  stronger  than  ihat  of 
£he  real  toctiritfes ;  for  by  the  finding  that  this  money  was  ac- 
tually iri  thipdrisRj  one  great  difficulty  which  attended  the  other 
6sise  is  removed ;  and  it  cannot  noi^  be  disfmtied  but  thai  per- 
scftiH  prd^irt^j  vistVU  iH  ike  pHrish^  as  fliis  mtUt  be  allowed  to 
be,  h  ^teSblg    Kof  S  it  SH^  dbj^ctti  m  H  tHaj  hH  re- 

moved 


The  King 

against 

Whit 

and  Others. 


774  CASES  IN  TRINITY  TfiOlf, 

1  im.       moved  out  of  the  paurish ;  for  the  same  argamettt  would  apply 

against  rating  ships  or  stock  in  trade. 
agatnst  As  to  the  casc  of  John  Lander j  who  was  rated  for  his  salary  as 

fn/rifw"  cpUector  of  die  customs,  the  Court  being  of  opinion  that  there 
was  no  ground  to  support  it;  and  that,  as  the  question  had  beeo 
before  decided,  it  ought  now  to  be  considered  as  at  rest,  it  was 
not  pressed  in  argument. 

The  case  of  Thomas  Langhame^  captain  of  the  navy,  nted 
for  his  pay  as  such,  was  considered  as  standing  on  the  same 
footing  as  the  last;  and  therefore  abandoned  as  to  that  point: 
but  it  was  suggested  that  his  household  furniture  was  a  proof 
of  his  ability :  and  being  personal  property,  visible  in  the  pa- 
rish, he  was  rateable  for  that. 

William  Corben^f^  case  was  considered  as  governed  by  the  for- 
mer casc  of  the  collector :  as  was  also 

Robert  Daw^s  case. 

The  case  of  William  Stansmore^  who  was  rated  for  his  stod 
in  trade,  the  Court  said  could  not  be  disputed. 

Morris  and  Bond^  contra^  conceived  there  were  but  four 
questions  left:  1st,  The  real  securities; — ^2d,  The  money;— 
3d,  The  ships ; — 4tb,  The  furniture. 

1.  As  to  the  real  securities:  two  objections  arise  against 
rating  the  party  in  respect  of  these.  The  paper  in  itself  can- 
not be  considered  as  valuable  property :  it  is  only  valuable  as  it 
relates  to  the  land  out  of  which  the  payment  is  to  be  made. 
Now,  1st,  That  land  is  out  of  the  parish;  and  therefore  jiot 
rateable.  In  2  Bvlstr*  854.  it  is  said.  That  property  to  be 
rated,  must  be  visible  and  local  within  the  paiish: — 2dly,  If 
it  wore  to  be  rated  in  respect  to  the  securities  upon  it,  the 
same  property  would  be  rated  twice;  once  as  land  in  the  parish 
where  it  lies;  and  again,  as  personal  property  in  the  parish 
where  the  securities  are.  But  if  it  cannot  be  twice  rated  in 
the  same  parish,  supposing  the  securities  to  be  where  the  land 
is,  it  cannot  be  so  rated,  because  they  arc  in  another  parfsh ; 
and  the  Court  may  draw  the  line  between  the  rate  for  the  se- 
curities and  the  ships  of  iS.  White,  if  the  latter  should  be  held 
rateable;  for  though  it  be  generally  true  that  if  the  party  be 
liable  to  be  rated,  this  Court  will  not  go  into  the  quantum; 
yet  that  rule  is  not  applicable  here,  where  the  party  is  rated 
for  two  distinct  species  of  property: — 2.  As  to  the  money^ 
nothing  can  be  rated  which  is  not  productive;  and  this  money, 
hot  being  stated  to  ibe  out  at  inteirest,  cannot  be  taken  to  be  so. 

But 


IN  THE  Thirty-seconb  Year  OP  GEORGE  III. 


775 


But  in  no  event  can  money  be  rated ;  because  it  would  lead  to 
dangerous  and  inconvenient  consequences  to  oblige  parties  to 
come  forward  and  disclose  all  their  debts ;  and  it  is  admitted 
that  only  the  surplus,  after  payment  of  debts,  is  rateable.  It  is 
also  a  strong  additional  reason  for  saying  that  it  is  not  rateable, 
because  it  never  has  been  attempted  to  be  rated  before ;  and  if 
liable  to  be  rated  in  this  parish,  it  is  equally  so  in  every  parish 
whei*e  the  owner  may  happen  to  take  it  in  his  pocket.  But 
property  is  not  rateable  in  a  parish,  merely  because  it  is  visible 
'there:  it  must  be  locally  situated  in  that  parish.  It  was  held  in 
•  /?.  v.  Hill  («),  {Bradford paHsh)  that,  though  stock  in  trade  was 
rateable,  money  was  not 

3.  As  to  the  ships,  the  latter  argument  may  also  be  applied  to 
them :  they  cannot  from  their  nature  be  said  to  be  locally  si- 
tuated in  the  parish :  aWd  many  inconveniences  would  arise  from 
considering  this  species  of  property  subject  to  be  rated ;  as  in 
the  case  of  coasting  vessels,  which  pass  and  repass  between  dit 
ferent  parishes,  and,  if  rateable  at  all,  would  subject  the  owners 
to  be  rated  in  each  parish.  It  ought  also  to  be  considered,  that 
this  species  of  property,  so  far  from  being  in  itself  of  a  benefi- 
cial nature,  is  liable  to  very  heavy  expenses  in  repairs  and  other 
casualties,  and  is  more  in  the  nature  of  an  adventure,  which  has 
been  held  not  rateable. 

4?.  Furniture  also  is  an  expense  to  the  owner.  It  is  the  mean 
by  which  he  occupies,  not  by  which  he  gains  his  livelihood :  a 
man  might  as  well  be  rated  for  the  food  he  eats,  or  the  clothes 
he  wears. 

Lord  Kenyon,  Ch.  J. — This  is  a  question  of  great  difficulty, 
and  of  vast  importance  to  the  public.  The  statute  of  Elizabeth 
was  passed  tp  enforce  (what  are  called)  duties  of  imperfect  ob- 
ligation; for  it  was  a  duty,  before  that  statute  was  made,  to 
relieve  the  poor  and  necessitous :  aiid  the  provisions  of  that  act 
were  adapted  to  the  inforcing  of  those  duties  in  the  only  way  in 
which  they  could  be  inforced,  namely,  by  raising  a  fund  from 
persons  who  are  deemed  competent  to  pay  it;  and  in  the  case 
in  Bulstrodey  it  was  said.  That  the  rate  should  be  on  persons  in 
respect  of  visible  property,  locally  situated  within  the  parish. 
Then  apply  that  rule  to  these  cases : — First,  As  to  the  ships ; 
I  think  that  they  are  rateable :  this  parish  is  their  home,  and 
must  be  so  considered  for  the  purposes  of  the  register  act  (&)• 


1792. 

The  Kino 
agatHit 

S.    WHITK 

and  Others. 


(tf)  (?«^.6xi. 


{h)  s6  Gi9, 3;  r.  6a 


With 
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1792.       With  regard  to  the  money  lent  oa  ojefd  feciiritifis»  I  >1 

cannot  be  rated ;  for  it  is  stated,  that  the  money  wai  ^ent  hj 

tMMt  persons  out  of  this  parish,  on  landed  seciirities  dsewhm.  This 
MdoSrt^  therefore  is  not  personal  property  in  the  parish ;  and  I  am  not 
prepared  to  obviate  the  difficulty  of  such  a  person  residing  in 
two  parishes.  In  the  act  of  parliament  which  imposes  a  tax  on 
horses  and  servants,  the  Legislature  have  guarded  against  this 
difficulty,  by  directing  the  person  liable  to  the  duties^  to  gnc 
an  account  to  the  collector  of  the  number  for  which  he  payi  in 
any  other  parish ;  but  there  is  no  such  provision  for  this  case.  I 
have  doubted  a  great  deal,  in  the  course  of  the  argumoit,  cm  the 
case  of  the  person  rated  for  1000/.  in  specie;  but  the  inclinttion 
of  my  opinion  is,  that  she  is  rateable  for  this,  because  it  is 
stated  to  be  property  within  the  parish;  and  it  may  be  productive^ 
if  the  owner  chusc.  For  the  same  reason  I  fiusik  that  the  house* 
hold  furniture  is  not  rateable,  because  it  produces  nothing;  tk 
party  might  as  well  have  been  taxed  for  his  clothes;  for  a  houe 
indeed  the  occupier  must  be  taxed,  because  the  Lqpslature  have 
said  so  in  express  terms.  The  case  of  the  stock  in  trade  is  ad- 
mitted to  be  rateable :  but  the  cases  of  the  salaries  have  been 
long  at  rest :  those  are  not  the  subj^  of  a  rate. 

BuLLER,  J. — I  concur  with  my  Lord  in  all  the  points,  ck« 
cept  that  relative  to  the  1000/. ;  for  which  I  think  the  owner  is 
not  rateable.  Tlie  reason  for  which  it  was  admitted  that  hoase- 
hold  furniture  is  not  rateable,  namely,  because  it  does  not  pro- 
duce any  profit,  must  also  govern  this :  it  is  stated,  that  the 
owner  has  it  in  hard  money,  and  therefore  we  must  take  it,  upon 
this  state  of  the  case,  that  it  does  not  produce  profit.  In  the  next 
place,  I  am  of  opinion  that  money  i«  not  rateable  within  this  act 
of  parliament.  The  Legislature  could  not  intend  that  inquiry 
should  be  made  as  to  every  guinea  which  a  man  has  in  his  pockeL 
If  the  rate  be  confined  to  visible  property  yielding  profit  in  the 
parish,  there  will  be  no  difficulty  in  adhering  to  that  rule ;  bat 
it  will  be  dangerous  in  the  extreme  to  extend  it  farther,  and  to 
look  into  every  man's  bureau  to  se^  what  money  he  has  there. 
But  at  all  events,  I  think  that  thb  person  cannot  be  rated.  Sot 
the  reason  first  given. 

Grose,  J. — I  have  no  difficulty  upon  the  question  respecting 
the  ships :  they  are  rateable,  like  stock  in  trade.  But  the  party 
cannot  Ipe  rated  for  the  mon^  at  ijaterest :  and  as  to  the  IQOOL 
not  at  interest,  I  have  had  great  doubts  in  my  mind.  But^ 
after  consideration,  I,  agree  vrith  my  brother  Bulkr^  that  the 
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Legislature  did  not  intend  to  rate  money.   The  act  of  parliament       1792. 
has   enumerated   all   the   different   species   of  property  which 


should  be  the  subject  of  a  rate,  but  has  omitted  money.  Besides  mmif 
which,  considering  how  much  this  statute  has  been  at  different  ^  ottel'"^ 
times  discussed,  and  that  it  ha3  never  been  .held  that  money  is 
rateable  under  it,  I  am  satisfied  that  this  is  the  .true  construction 
of  the  act  For  though,  generally  speaking,  usage  contrary  to 
an  act  of  parliament  cannot  bind  us  in  construLqg  it,  the  not 
rating  money  shews  what  has  been  the  opinion  of  the  profes- 
sion upon  this  subject. 

Lord  Ken  YON,  Ch.  J.  then  said,  that  he  thought  there  was 
great  weight  in  the  reasons  urged  by  his  brethren  i^ainst  rating 
money ;  that  he  had  himself  expressed  great  doubts  of  bis  own 
opinion ;  and  that  he  was  therefore  glad  that  that  part  of  the 
rate  would  be  quashed  by  the  opinion  of  the  Court.    And  on  a 
subsequent  day  his  Lordship  mentioned  an  expression  of  Yates,  J» 
upon  the  subject  of  rating  personal  property,  in  a  case  in  HU. 
1769,  which  was  not  taken  notice  of  by  Sir  J.  Burrow  in  bia 
report  of  it :  <*  If  personal  property  be  rateablcj  it  is  not  to  be 
"  done  at  random,  and  to  leave  the  party  rated  to  get  off  as  b^  [6  T.R.  53* 
*^  can  :  but  the  officer  making  the  rate  must  be  able  to  support 
*^  what  he  has  done  by  evidence.     And  no  personal  proper^ 
*^  can  be  rated,  but  the  clear  liquidated  suiplus,  after  paying  all 
«  his  debts." 

The  Court  ordered  the  rate  to  be  confirmed  as  to  the  ships  and 
stock  in  trade,  and  amended  as  to  the  other  points. 


The  King  against  J.  Sharples.  mi^i^, 

npHE  defendant,  having  been  indicted  at  the  Sessions  for  the  u  »  notan  m- 
borough  of  Lancaster  for  exercising  his  trade  as  a  fiurier  ^lict^l^.*'*^^ 
at  Lancaster  J  being  a  foreigner,  and  not  having  made  any  com-  trade  in  a  bo- 
position  with  the  mayor  and  bailiffs  of  the  borough  for  bis  free-  [^the  byeUwt 
dom  within  the  borough,  contrary  to  the  laws,  customs,  and  o^^^*  ******^8 
constitutions  of  the  borough,  and  against  the  peace,  &c  removed 
the  indictment  into  this  Court,  and  demurred  to  it. 

The  Courts  without  argument,  were  clearly  of  opinion  that 
this  was  not  an  indictable  offence,  it  not  being  an  offence  con* 
trary  to  the  general  laws  of  the  land  l  and  gave 

Judgment  for  the  defendant 

Chambre,  for  the  Crown,  acknowledged  he.  could  not  sap- 
port  it. 

Fitzgerald  for  the  defendant 

The 
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Jmmt  SOCh. 

An  appoint- 
fftcnt  of  an  orer- 
aecrof  the  poor 
fbrthcye«r 
next  ensuing, 
will  be  under- 
stood to  be  for    ' 
the  overieer*f 
year.    India- 
ment,  that  dc* 
lendant  was  ap- 
pointed over- 
seer of  the  poor 
of  the  parish  of 
A.  and  that  he 
afternards  re- 
fused to  uke  the 
•aid  office  of 
overseer  of  the 
parish  to  which 
he  was  so  ap- 
pointed, good 
ua  demurrer. 


The  King  against  J.  Burder. 

npHIS  indictment  alleged  that  the  defendant  and  another, 
being  substantial  householders  in  Finchinfidd  in  Essex, 
were,  on  the  26 th  of  April  1791,  appointed  by  two  justices  cf 
the  county  to  be  "  overseers  of  the  poor  of  the  said  parish  Jbr 
<<  one  year  then  next  ensuing;^*  that  the  defendant  had  doe  no* 
tice,  &c  but  that  he  unlawfi^Uy  and  contemptuously  neglected 
and  refused  to  take  upon  himself  the  execution  of  the  said  office 
of  overseer  of  the  same  parish  to  which  he  was  so  nominated, 
&c.    To  this  there  was  a  general  demurrer. 

Wtdton,  in  support  of  the  demurrer,  made  two  objections  to 
the  indictment;  first,  That  it  did  not  charge  the  defendant  with 
any  offence ;  it  only  stated  his  refusal  to  take  upon  him  the 
office  of  overseer  of  the  parish,  which  was  not  an  office  known 
to  the  law  ;  it  should  have  been  "  overseer  of  the  poor  of 
^*  the  parish ;"  2dly,  That  he  was  appointed  for  "  the  year  then 
**  next  ensuing;"  not  for  the  "overseer's  year,"  or  "  for  a 
•*  year,"  or  "  until  another  should  be  appointed ;"  so  that  he 
might  continue  in  office  longer  than  the  regular  time.     But 

The  Court  thought  there  was  no  weight  in  either  of  the  ob- 
jections. That  it  appeared  upon  the  former  part  of  the  in- 
dictment that  the  defendant  was  appointed  to  t'.e  overseer  of 
the  poor  of  the  pnrish  ;  and  that,  though  the  part  which 
charged  the  refusal,  omitted  the  words  "  of  the  poor,"  it  men- 
tioned the  said  office,  to  which  lie  was  so  appointed,  which  must 
necessarily  refer  to  the  office  of  overseer  of  the  poor ;  and  that 
the  appointment  "  for  the  year  then  next  ensuing,"  must  be  un- 
derstood to  be  *•  for  the  overseer's  ycai'  (fl)." 

Judgment  for  the  King. 

(«)  Vide  R.  V.  StMs^  ante,  2  vol.  396.  (o.  a.) ;  and  R,  v.  Sorrow,  Bott,  ir. 


jnmc  list.  The  King  against  T.  Holbeche,  Esq.  and  Another. 

County  justices 
cannot  rate  a 

parish  within  HpHIS   rule,  Calling  on  the  defendants,  two  justices  of  the 

their  jurisdic*  Jl                       ^ 

tion,  in  aid  of  county  of  Worcester,  to  shew  cause  why  a  mandamus  should 

lying  J^iWn  a*  °^*  issue.  Commanding  them  to  tax,  rate,  and  assess  some  parish 

hJTan'tidilrite  ^^^^^"  ^^  hundred  of  Hal/shire  in  the  said  county,  in  aid  of 

jurisdictioQ.  tbo 
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the  inhabitants  of  that  part  of  the  parish  of  Dodderhill  which  1792. 

lies   in   the  boroufi^h   of  Droiiwich   in  the  said  hundred  and  '  .    „ 

county,  to  the  support  of  their  poor,  was  founded  on  affidavits  agaitut 


which. disclosed  the  following  facts.     Part  of  Dodderhill  parish     '     ^"'^^'•' 
is  within   tlic   borough   of   Dtoiiwich,   and  part  without,  but 
within  the  county  of  Worcester.     That  part  which  lies  within 
the  borough,  has  immemprially  niaintaincd  its  own  poor,  and 
had  distinct  overseers.     The  whole  of  the  parish  of  Dodderhill 
and  the  borough  are  within  the  hundred  of  Halfshire^  in  which 
division  the  defendants  live  and  act.     The  particular  circum- 
stances of  the  place  were  set  forth,  from  whence  the  parties 
making  the  application,  inferred  that  they  were  in  a  situation 
to  require  the  assistance  prayed  for ;  the  poor-rates  now  amount- 
ing to  25s.  in  the /pound,  and  being  gradually  on  the  increase 
from  certain  salt-works  being  discontinued  there;  and  it  was 
also  $;iid  that  the  part  oS  Dodderhill  parish  out  of  the  borough, 
and  the  other  parishes  in  Halfshire  out  of  the  borough,  were 
moderately  assessed  for  the  support  of  their  respective  poor. 
In  the  defendant's  affidavits  in  answer,  it  was  said  .that  they 
had  refused  to  interfere,  because  the  borough  of  Droiiwich  is 
an  exclusive  jurisdiction,  having  justices  of  its  own,  to  the  ex*^ 
elusion  of  the  magistrates  of  the  county ;  and  that  th(^re  were, 
besides  this  part  of  Dodderhill,  three  other  parishes  in  Droit* 
wicli   where   the   poor-rates   are  ,lower   than    in   the  adjacent 
parishes. 

Erskine  and  Paike  shewed  cause  against  this  rule,  on  four 
grounds.  1st,  The  mandamus  prayed  for  is  to  compel  the  de- 
fendants to  do  the  act :  but,  as  it  is  discretionary  in  them,  the 
application  should  only  have  been  for  a  mandamus  to  command 
them  to  hear  the  complaint.  2dly,  The  form  of  the  rule  is 
wrong ;  it  should  not  be  to  tax  apy  other  parish ;  the  words  of 
the  Stat.  43  Eliz.  c.  2.  being  that  *^  the  two  justices  shall  and 
may  tax,  rate,  and  assess  any  oiher  of  other  parishes,  or  out  of 
any  parish,  within  the  hundred,  &c.  f  and  those  words  have 
been  held  to  mean  any  individuals  of  a  parish,  and  not  the  whole 
parish.  1  Ventr.  850.  Silly,  The  defendants  have  no  jurisdic- 
tion in  this  case :  they  cannot  interfere  in  any  part  of  the  bo- 
rough of  Droiiwich,  the  borough  justices  having  an  exclusive 
jurisdiction  of  their  own.  And  by  the  8th  section  of  the  43  of 
Eliz.  c.  9,  the  justices  of  the  borough  may  do  this  very  act,  if  it 
be  necessary  ;  for  it  is  thereby  enacted,  *'  that  the  n)ayors,  &c. 
^^  of  every  town  and  place  corporate,  being  justices  of  peace,  shall 

s  « have 
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1792.       *'  hvre  the  Baioe  anthority  I:^  virtue  of  tl 

—  ■■  *«  ©f  thar  jnriadiction,  a>  the  jostkito  of  i 

'^"^     «  taive,"  Su.    ♦thly.  On  the  merits  of  th 

XflMWCHi.  fin*  haw  been  had  to  the  other  parishes 

there  are  many  penons  of  opulence,  and 

TDt  bigh  as  in  those  adjoining  to  the  borcx 

"Aai  the  rule  should  be  disdiai^ed  vii 

vas  Ho  imputation  on  the  defaidanis ; 

%hai^ed  their  duty  to  the  pnUici  &ey  o 

agaiott  all  ocpenae. 

Bearcrofty  in  support  of  the  ml^  a] 
tion  by  saying  that  this  was  not  a  mat 
^efoidants ;  (or  Mi  a  similar  ^iplicatioi] 
ed  directed  to  the  jwtices ;  the  Court  sa, 
**  ter  of  right,  they  ou^t  to  make  a 
tl6 ;  2  Sha^i  Pract.  Just.  44.  In  am 
jection,  the  justices  may  dther  tax  a ' 
only  particular  persons.  In  Dim:hun 
Lord  Halt  said,  '*  There  are  two  ways  1 
"  one  parish  contributory  to  the  poor 
**  either  the  jusHeea  may  tax  particular 
"  parish,  which  cannot  reliere  its  own  ji 
**  the  whole  parish  in  a  certain  sum,  ani 
"  wardens  and  overseers  to  levy  the  i 
"  sonG."  So,  ID  the  case  of  the  paris 
in  Marlborough  {b),  it  was  said  that  "  t 
"  ^e  rate  on  all  or  particubr  persons, 
bitants  of  Knighlley  (e),  it  was  rule 
*'  either  charge  particular  persons  or  I 
even  if  the  form  of  the  motion  were  irn 
the  present  the  Court  would  order  it  to  1 
tion  can  be  made  on  account  of  this  be 
entitled  to  relief  under  the  stat.  of  Etix. 
mentioned.  Fol.  25.  Sdly,  This  does  : 
Section  of  the  43  Elh,  which  relates  I 
indeed  the  defendants  Were  called  upon 
parish  within  the  borough,  perhaps  ther 
in  the  objection ;  but  here  the  jnsticei 
Ao  juHsdiction  Over  the  parishes  out  ol 
fhe  present  application  be  well  foonded 
diit  instance.  And  perhaps  it  wonld  no 
lead  that  that  aeetiod  of  Ae  statute  iri  r 

(•)  Ul.4!l.  (i)  1  Str*.  IW4. 


IN  THE  THIBTT-6EGOKD  YeAR  OF   GEORGE   III.  7^ 

case  as  this,  but  refers  only  to  the  other  powers  giyea  by  Uie       1792. 
act;  for  there  are  many  exclusive  jurisdictions  having  only  one    -^— 
parish,  in  which  case  the  county  justices  roust  from  necessity        agamUt^ 
interfere,  if  relief  be  wanted  from  another  parish.     As  to  the.  '^•^o^»»cbk 
last  objection,  the  Court  will  not  try  these  disputed,  facts  on  :a. 
summary  motion ;  but  will  grant  a  mandamus^  on  the  return  to 
which  these  facts  may  be  tried :  and  there  is  no  pretence  to  ask 
for  costs  in  this  case,  where  (if  granted)  they  must  be  borne  ^by: 
dr  parish  already  too  poor  to  support  themselves. 

Lord  Kenyon,  Ch.  J«— I  perfectly  agree  with  the  counsel 
in  support  of  this  application,  that  this  part  of  the  parish  of. 
Dodderhillf  within  the  borough,  which  is  a  vill,  and  supporting 
its  own  poor,  is  for  this  purpose  equivalent  to  a^parish.     But  on 
the  great  question  of  jurisdiction,  I  differ  from  him.    These, 
justices  having  admitted  that  this  part  of  the  parish  is  in  need 
of  the  assistance  required^  relieves  us  from  discussing  one  of 
the  points  made^  whether  the  mandamus  should  be  merely. to > 
hear  the  complaint,  or  to  do  the  act  required ?    But  the  pc»nl. 
on  which  this  must  be  decided  is»  That  •  these  defendants  have: 
no  jurisdiction.    It  is  admitted  on  all  hands,  that  the  borougly 
of  DroUwich  is  an  exclusive  jurisdiction,  with  a  nan  intromits 
tant  clause  as  to  the  justices  of  the  county;  the  justices  of  the*. 
counQr  therefore  have  no  authority  to  enter  the  borough.     This . 
section  of  the  act  says.  That  if  the  justices  perceive  that  any. 
of  the  inhabitants  of  any  parish  are ^  not* able  to  levy  among 
themselves  si^fBcient  sums,  &a  the  said  two  justices  shall  and . 
may  tax,  rate^  and  assess  any  other  of  other  parishes,  &c.   Hav-* 
ing  the  allowance  of  all  assessments,  and  the  superintendence 
of  the  overseers'  accounts,  the  Legblatnre  premmed  that  the' 
justices  would  have  the  means  of  knowing  the  necesaties  of  all 
the  parishes  within  their  jurisdiction;   but  they  cannot  have 
any  opportunity  of  knowing  the  circumstances  of  those  districts 
which  lie  out  of  their  jurisdiction :    and,   therefore,  to  provide 
for.all  cases  that  might  happen,  the  eighth  section  of  the  act 
was  introduced,  which  gives  the  same  power  to  borough  justices 
that,  was  before  given  to  the  county  justices :   so  that  in  all 
cases  the  acts  of  magistrates  are  to  be  confined  within  the  liniita 
of  their  respective  precincts.    Th^e.is  one  difficulty  indeed  in 
a  case  where  the  borough  consists  only  of.  one  parish:  but  the^ 
argument  drawn  fitxMn  thence  to  shew  that  the  county  magis** 
tratesmustof  necessi^  interfere,  proves  too  mudb;  for  there* 
are  instances  of  such  towns  being  counties  of  themselves,  e.gd^ 
the  borough  of  Carmarthen:  but  in  such  a  case  it  is  impossi* 

ble 
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We  to  say  ttiat  the  justices  of  the  adjoini 
fere.  On  the  single  gromid,  therefor^ 
was  mode  to  those  who  Imvc  no  jurisdic 
and  no  means  of  iolbrming  theioBelves  wl 
auiEtancc  or  not,  I  am  of  opinion  that 
charged:  the  application  !>hould  have  be 
tices  who  have  jurisdiction  over  the  parii 
also  over  that  parish  out  of  which  the  relit 
Bin.LEB,  J. — There  is  no  weight  in  th 
been  made  to  the  form  of  tlirs  rule;  becau 
be  granted  either  way,  it  is  immaterial  ii 
is  drawn  up :  but  cases  have  been  cited  t 
damut  may  be  to  compel  the  justices  to  n 
rally;  and  if  such  has  been  the  pmctic 
ported.  I'lic  case  cited  from  fiii.  shews 
puted,  that  one  vill  might  be  taxed  in  a 
case  of  St,  Agiiesy  Conmallj  this  i>oint,  a 
in  aid  of  unolher,  «*&&  not  discussed.  T 
made  was  on  the  meriu;  and  as  it  was  i 
davits  that  the  parish  seeking  relief  wet 
it,  the  mandtaitut  was  gronted.  Bat  t 
Itere  is,  Wh^er  the  justices  of  the  count 
any  jurlstliction  over  that  part  of  the 
which  lies  ivithin  the  borough  ?  and  1  ; 
that  they  have  not.  It  is  manifest,  from 
that  no  justices  can  execute  the  third  s 
who  have  jurisdiction  over  the  parish  whi< 
ance  from  some  other  (larish;  and  tlier 
tices  cannot  give  the  relief  prayed  f^rii 
tbdr  jurisdiction.  By  tite  9th. section  of 
acted,  That  where  any  parish  lies  partly 
porate,  and  partly  without,  the  county 
head  officers  of  sucli  town  corporate,  "  $h 
"  die  only  in  so  much  of  the  said  parish 
"  liberties,  and  not  any  further."  "DieB 
ports  of  the  parish  of  Doddnhill  arc  to 
distinct  parishes;  and  consequently  over- 
subject  of  our  consideratioii,  the  jusHcM 
no  jurisdiction.  The  nandtuuvs  now  praj 
the  county  justices  to  do  the  net :  bm  the 
granted  at  ali,  should  be  to  ccimpet  thi 
first  pUc^  Whether  the  parish  staiid  Jn  n 
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qjad  to  act  accordingly;  whereas,  in  this  iDstance^  we  should  be-       1799^ 
requiring  them  to  inquire  into  that  which  they  have  no  meaas 


The  ICiita 

of  knowing.     I  am  therefore  of  opinion,  that  this  application        agmimst  ' 
should  have  been  made  to  the  borough  justices.  T.HoLBicuf.; 

Grose,  J. — This  is  a  new  attempt  to  compel  the  justices  pf 
the  county,  to  relieve  a  parish  out  of  their  jurisdiction :  bpt 
they  cannot  give  the  relief  prayed  for,  without  having  an  op- 
portunity of  knowing  that  the  parish  without  their  jurisdiction- 
really  stand  in  need  of  it  The  9th  section  of  tlie  act  is  deci-' 
sive  against  this  application.  This  attempt  is  not  only  new,  b^t• 
altogether  unfounded. 

Kule  discharged* 


Nesbitt  and  Another  asainst  Lushington.  Thursday, 

^  June  ax  ft. 

rriHIS  was  an  action  on  a  policy  of  insurance,  on  wheat  and  i^  «»  arnacd 

coals  on  board  the  Industry,  Captain  Cassidyj.  from  Ybiig'^-shi^and'uke 
hall  to  Sligo,  for  lOOZ.     The  first  count  in  the  deckration,  after  P*"  "^^ 

"  #  .  cargo,  tne  uii« 

setting  forth  the  policy,  &c.  &c.  stated, .  That  when  the  ship  dcrwriters  are 

...  ,  ,  .  not  liable  on  a 

was  proceeding  on  her  voyage,  she  was,  by  tempestuous  weather^  count,  sutiag 
and  the  force  and  violence  of  the  wiiids  and  waves,  necessarily  Jt^^^j^^,^^ 
obliged,  for  the  preservation  of  the  ship  and  carsro,  to  sail  and;^'^''.*°  ^' 

,  plaintiffs  un- 

proccod  to  EUy  HarboUir,  in  Ireland,  where  she  was,  with  force^known;  for 
and  in  a  violent  and  unlawful  manner,  attacked  and  boarded,  ^ly  means 
aiul  arrested,  distrained,  arid  detained  bu  people  to  the  plaintiffs  "^^^  governing 

'  ^ /-     ^  r  .  power  of  the 

unknown;  by  reason  whereof  the  wheat  and  coals  became  and  country.** 
were  wholly  lost  to  the  plaintiffs;  with  an  averment,  that  the. such a^seizurc, 
plaintiffs  sued,  laboured,  &c.  about,  the  defence,  and  safeguard,  ****  ^!*J^  ^"J 
and  recovery  of  the  said  goods,  and  necessarily  expended,  &c.'P»«o^^cmio 
In  the  second  count  the  loss  was  stated  thus:    That  the  ship,  com)  taken  by 
having  her  cargo  on  board,  was,  in  EUy  Harbour,  «  with  force  own^rice^t^*^ 
**  and  in  a  violent  and  piratical  manner,  attacked  and  boarded,  *os$  cannot  be 

recovered,  as  for 

<<  seized  and  taken,  by  certain  pirates,  to  the  plaintiff's  un«  a  general  aver- 
"  known ;  by  reason  whereof  the  said  goods  then  and  there  ^^^  ^  ^jn 
"  became  and  were  wholly  lost  to  the  plaintiffs,"  &c.     There  co»«q"«5e  ^ 

''  *  ^  the  stranding 

were  also  the  general  counts  for  jnoney  paid,  lent,  had,  apd  r^-.  was  damaged 
ceived,  and  on  an  account  stated.     The  policy  was  in  the  ,us.i\aji.  board,  the  in-  ' 
form,  and  the  perils  insured  aintinst  were  "the  seas,,  men  of  "'^  "*y ""  , 

*  '  o  '  cover  on  a  count 

"war,  fire,  enemies,  j3;rato,  rovers,  thieves,  jettizons,  letters' »^^n5^«*o«» 

,^     «  1  .11.  to  be  by  ttnnd- 

"  ot  .mart  and  counterniart,  surprisals,  ^takmgs  at  sea, .  arrests, :^<^, 
"  restraints,  arid  detainments  of  all  kings,  prince?,  andpeople^qf 
"  what  nation,  condition,   or  quality  soever;    barratry  of  the 

"  master 
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1792.  <*  master  and  mariners;  and  aU  other  perib^  los8iBl$  sMd  mis- 
<<  fortunes,  that  have  or  shall  oome  to  the  hurt,  detrhtenl^  or- 
<<  damage  of  the  said  goods  and  mferchandises,  or  anjr  pM* 
LinMiMTON*  <c  thereof."  It  also  contained  the  common  printed  "  nwinoraii* 
<<  dam ;  com,  fish,  salt,  fruit,  floury  and  *  seed;*  are  wtfranled 
<*  free  from  average,  unless  general,  or  the  ship  be  strand^  :-«- 
«  sugar,  tobacco,  bemp^  flax,  hides,  and  skins,  are  warranled 
<<  fi^ee  from  arerage  under  5L  per  cent*  and  all  other  goods  -fiee' 
<*  from  average,  under  3/.  per  cent,  unless  general,*  or-  the  Mf 
"  be  stranded." 

It  i^peared  in  evidence,  that  the  ship  was  forced,  by  strfete  at 
weather,  into  Elfy  Harbour^  in  Ireland:  and  there  ha{q)eniiig 
to  be  a  great  scarcity  of  corn  there  at  that  time^  the  people  came 
on  board  the  ship  in  a  tumultuous  manner,  took  the  govern- 
ment  of  her  from  the  captain  and  crew,  and  weighed  her  an- 
chor, by  which  she  drove  on  a  reef  of  rocks,  where  she  was 
stranded;  and  they  would  not  leave  her  till  thfey  bad  colnpelM 
the  captain  to  sell  all  the  com  (except  about  10  tons)  at  a  cer- 
Uun  rate,  which  was  about  three-fourths  of  the  invoice  prmi' 
The'  10  tons  were  lost  *  in  consequence  of  the  fetranding^;  by' 
which  it  was  damaged,  and  was  obliged  to  be  thrown  over- 
board. The  ^ship' afterwards  arrived  at  her  place  of  destmation 
with  the  remainder  of 'her  cargo,  which  was  about  25^  worth 
of  coals.  The  jtiry  found  a  verdict  as  for  a  total  loss;  but  it 
was  understood,  that  the  real  loss  would  be  adjusted  if  the 
Court  should  be  of  opinion  that  the  plaintifis  were  entitled  to 
recover  under  the  circumstances.  A  rale  nisi  having  been 
granted  for  setting  aside  the  verdict, 

Ersldnei  Law^  and  5.  Haywood^  now  shewed  cause ;  and  pro- 
posed to  consider,  1st,  Whether  there  had  been  any  loss  within 
the  policy  ?  2.  Wh^her  it  was  a  total  loss  ?  3.  Whether  a 
g^ieral  or  particular  average  ?  4.  Whether  the  subject  insured, 
being  com,  fell  within  the  memorandum  in  the  policy  ?  1st,  The 
los»  in  question  falls  under  one  or  other  of  two  risks  insttred 
against  by  the  policy;  either  that  of  arrests,  &c  of  all  kings; 
princes,  and  people^  in  whidi  the  word  people  must  be  understood 
a»  contradistinguished  from  the  magistracy  of  a  country,  which 
is  denoted  by  the  words  kings  and  princes:  and  that  construction 
is  much  strengthened  by  what  fioUows  the  word  people^  namely, 
*<  of  whitt  nation,  condition,  or  qnailKy  ^sdever  :**  that'  caMot 
^pply  to  whole  nations  so  aptly  as  to  piutiettlar  individuals. 
Duringnhe  ^American^Btf  in  tasM  of  captiutf  by  tbehr  tcskI^ 

tUey 
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they  were  described  as  made  by  persons  unkru/WTif  and  no  objec-       179^. 
tion  was  ever  taken ;  which  shews  this  to  be  the  sense  in  which    '  , 

NCSBITT     . 

they  were  understood  at  that  time :  or  this  is  a  capture  by  pi-  agahst 
rates,  and  loss  by  piracy  is  expressly  insured  against.  What- 
ever would  be  robbery  at  land  is  piracy  at  sea.  Obliging  the 
owners  of  com  by  force  to  sell  it  on  shore  for  a  particular  price 
imposed  by  the  buyers  themselves,  would  certainly  be  robbery. 
A  man  was  lately  executed  at  York  {a)  for  this  offence:  he 
having,  in  conjunction  with  others,  tumultuously  assembled, 
and  compelled  the  proprietors  to  part  with  that  article  at  a  cer- 
tain price.  Assaulting  a  ship  upoii  the  high  seas,  and  obliging 
the  captain  to  redeem  her  for  so  much  or  for  a  certain  part  of 
the  cargo,  is  considered  clearly  to  be  piracy  in  Lex  Merc.  149. 
242.:  and  this  is  tlie  same  thing,  where  the  pirates  obliged  the 
captain  to  ransom  the  vessel  by  the  sale  of  the  com  at  their 
own  price:  —  2.  This  must  be  considered  (apart  from  the 
money  received  for  the  corn)  as  a  total,  and  not  merely  as  an 
average^  loss,  as  to  the  cargo.  It  is  immaterial  that  the  ship 
arrived  at  her  destined  port,  for  this  is  a  policy  on  the  cargo, 
and  the  criterion  is.  Whether  the  thing  insured  arrived  at  the 
destined  port? — if  it  did,  in  however  deteriorated  a  state  it 
might  be,  it  is  only  an  average  loss :  but  here  the  corn,  which 
fonned  the  great  bulk  of  the  cargo,  the  coals  being  of  very 
trifling  value,  never  did  arrive  at  the  destined  port ;  and  there- 
fore, as  to  the  com,  there  was  a  total  loss.  In  Baillie  v.  Mo* 
diglianij  H,  25  Geo.  3.  it  was  clearly  considered,  that  where 
the  object  of  the  voyage  was  lost,  it  was  a  total  doss  as  to  the 
cargo,  though  the  ship  were  saved:  and  this  distinction  is 
taken  by  Park  on  Ins.  c.  6.  where  different  parts  of  a  cargo  are 
capable  of  a  distinct  and  several  valuation :  there  a  loss  happen- 
ing to  any  one  separate  part  shall  be  considered  as  a  total  loss 
with  respect  to  such  part  It  is  true,  that  in  the  second  edition 
that  distinction  is  not  so  strongly  worded ;  but  the  same  distinc- 
tion is  laid  down  by  Lord  Mansfield^  in  2  Burr.  1170.  It  was 
for  the  advantage  of  the  underwriter  that  the  sliip  should  pro- 
coed  afterwards  with  the  coals ;  and  therefore  the  owners  ought 
not  to  be  in  a  worse  situation  than  if  they  had  abandoned  the 
whole  concern.  As  far  as  their  own  interest  was  concerned,  it 
was  a  losing  voyage  to  them  to  proceed  after  the  corn  was  taken 
out.  Whep  by  any  peril  within  the  policy  the  market  is  lost, 
it  h^s  always  been  considered  as  a  total  loss.  The  circum- 
stance of  having  received  so  much  money  in  part  of  the  value 

(«)  R,  ?.  SfeMeer,  Ttri  Summer  Ajsiies,  X7SJ1  etr*  Bailer,  J. 
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of  the  corn,  will  be  »  mvch  mlnge  U 
But  if  this  is  not  to  be  conwdered  u  ft 

owners  did  not  abandon",  yet  it  is  a  gOK 
'*  average.  It  is  laid  down  in  Z>*  Men.  '. 
on  insurance,  that  whatever  damage  or 
particular  part  of  the  ship  or  car^  Rh 
rest,  such  damage  or  loss  shall  be  conui 
that  is,  the  whole  ctmcem  of  the  ship  ai 
their  respective  proportions  to  indannif 
ticular  adventure,  for  the  damage  inciu 
and  in  the  same  book,  p.  149,  thb  ver 
ample :  That  where  a  pirate  takes  pan 
the  rest,  contribations  must  be  paid, 
that  the  captain  was  obliged  to  let  the 
their  own  price,  for  the  ransom  of  the 
cai^.  Ko  doubt  can  be  entertained  b< 
their  demands  in  ^is  re^Kct,  they  w< 
whole  concern : — ♦.  If  this  be  not  a  gc 
of  the  memorandum  will  be  objected, 
ranted  free  from  average,  unless  genem 
ed:  but  the  true  meaning  of  the  mei 
fined  to  that  sort  of  damage  which  is 
commodities  there  referred  to,  which 
nature,  are  liable  to  a  peculiar  species  ( 
mon  to  other  articles.  It  never  could 
such  a  loss  as  this,  happening  by  : 
might  have  occurred  to  any  other  mere 
reason  of  the  disdnctioo  does  not  app 
dbputes  in  these  articles,  subject  to 
Whether  the  damage  happened  by  ao} 
voyage  insured  against,  or  from  the 
commodities  themselves?  The  true  coi 
randum  is.  That  if  there  be  a  total  losE 
mentioned,  it  may  be  recovered  as  a  ] 
cargo :  but  even  if  the  Court  should  I 
still  the  plnintifia  are  entitled  to  reco^ 
the  10  tons,  which  were  actually  lost 
which  is  directly  within  the  words  of 
therefore  th^  ou^t  not  to  be  turned  r 
declaration.  They  are  also  entitled,  upM 
all  the  money  paid,  in  order  to  preser 
and  to  enable  the  ship  to  proceed  on  thi 
Bearer^  and  BaUmn,  eotOri,  were 
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Lord  Kenyon,  Ch.  J. — There  is  some  novelty  in  this  case:        1792. 
and  I  wish  that  the  plaintifis  could  have  recovered  in  this  form    ^, 
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of  action,  because  they  certainly  may  in  another,  as  to  part  of  .  afoiwt 
the  loss.  That  which  happened  in  this  case  does  not  fall  within  L^«"'*'«'^«''- 
the  meaning  of  ^*  arrests,  restraints,  and  detainments  of  kings, 
**  princes,  and  people."  The  meaning  of  the  word  "  people," 
may  be  discovered  here  by  the  accompanying  words :  noscitur 
d  sociis;  it  means  *f  the  ruling  power  of  the  country;"  but  I 
think  that  this  loss  falls  within  a  capture  by  pirates:  and  if  a 
particular  average  could  have  been  recovered  upon  this  policy, 
the  plaintifis  might  liave  recovered  upon  the  count,  stating  the 
loss  to  have  happened  by  piracy:  \mt  this  being  a  policy  upon 
com,  the  memorandum  states  that  the  underwriter  will  not  be 
liable  for  any  average,  unless  general,  or  the  ship  be  stranded ; 
and  I  am  of  opinion  that  this  i^  not  a  general  average;  because 
the  whole  adventure  was  never  in  jeopardy.  There  is  no  pre- 
tence to  say  that  the  persons  who  took  the  corn  intended  any 
injury  to  the  ship,  or  to  any  other  part  of  the  cargo  but  the  corn, 
which  they  wanted,  in  order  to  prevent  their  sufiering  in  a  time 
of  scarcity.  Therefore  the  plaintifis  could  never  have  called 
on  the  rest  of  the  owners  to  contribute  their  proportion,  as  upon 
a  general  average.  On  the  meaning  of  the  memorandum  I 
have  no  doubt.  The  articles  there  enumerated  are  of  a  perish* 
able  nature  :  as  it  might  be  difficult  to  ascertain  whether  their 
being  damaged  arose  from  any  accident,  or  from  the  na- 
ture of  the  articles  themselves,  this  memorandum  is  inserted 
in  all  policies,  to  prevent  disputes;  and  by  it  the  under- 
writers expressly  provide  that  they  will  not  pay  any  average 
on  these  articles,  unless  it  be  general,  or  the  ship  be  stranded. 
When  a  ship  is  stranded,  then  the  underwriters  agree  to  ascribe 
the  loss  to  the  stranding,  as  being  the  most  probable  dccasion 
of  the  damage,  though  that  fact  cannot  always  be  ascertained. 
Therefore  here  all  the  damage  done  to  the  cargo  thrown 
overboard  may  be  ascribed  to  the  stranding;  but  the  objection 
is,  that  the  declaration  imputes  the  loss  to  another  cause.  I  do 
not  say  whether  or  not  there  was  any  moment  when  the  insured 
might  have  abandoned:  but  in  fact  tliey  did  not  abandon; 
a&d  there  was  a  total  loss ;  for  the  cargo  produced  three-fourths 
of  its  real  value,  and  the  ship  performed  her  voyage.  On  the 
whole^  it  appears  to  me  that  the  plaintiff  are  entitled  to  recover 
for  part  of  this  damage,  though  they  cannot  recover  in  this  form 
ofacdoD.  '  ^ 

3  E  2  "BfuLLER, 
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Elliott  against  The  Duke  of  Norfolk.  ^'•'''^v, 

*^  June  22nd. 

rpiHIS  was  an  action  upon  the  case  ac^ainst  the  defendant,  as  ^^  *  "<^  ^'o-" 

chief  bailiff  of  the  liberty  of  Hallamshire^  for  permitting  force  dcmohih 

J.  Grayson^  a  prisoner  in  execution,  at  the  suit  of  the  plaintiff,  the'dcbtorrcs^ 

to  escape.     The  defendant  pleaded,  That  a  little  before  the  es-  *^"P*»  ^^  ?^^^"^ 

'  '  '  or  gaoler  is  an- 

cape  in  the  declaration  mentioned,  after  the  last  day  of  July^  swewbie  to  the 
in  the  year  1715,  to  wit,  on  the  27th  day  of  Jw/y,  1791,  at  their  escape. 
Sheffield^  in  the  county  of  Yorlcy  divci*s  persons  unlawfully, 
riotously,  and  tumultuously  assembled  together,  to  the  disturb- 
ance of  the  public  peace ;  and  being  so  assembled,  then  and 
there  unlawfully  and  feloniously,  with  force  (the  said  force  then 
and  there  being  so  great  and  violent  that  the  defendant  could 
not  resist  the  same)  without  the  licence  and  against  the  will  of 
the  defendant  (and  although  the  defendant  then  and  there  did 
as  much  as  in  his  power  lay  to  prevent  the  same)  in  part  demo- 
lished a  certain  dwelling-house  of  the  defendant  (the  same  then 
and  there  being  the  prison  of  the  defendant,  as  such  chief 
bailiff  as  aforesaid,  situate  and  being  at  Sheffield^  &c.)  in  which 
said  dwelling-house  and  prison  the  defendant  then  and  there 
had  the  said  JI  Grayson  in  his  custody,  foir  the  cause  in  the 
declaration  in  that  behalf  mentioned ;  and  thereupon  then  and 
there  unlawfully,  feloniously,  and  with  force  (the  said  force 
then  and  there  also  being  so  great  and  violent,  that  the  defend- 
ant could  not  resist  the  same)  without  the  licence  and  against 
the  will  of  the  defendant  (and  although  the  defendant  then  and 
there  did  as  much  as  in  his  power  lay  to  prevent  the  same)  res- 
cued the  said  Joseph  out  of  the  said  custody  of  the  defendant ; 
by  reason  whereof  the  said  Joseph  then  and  there,  without  the 
licence  and  against  the  will  of  the  defendant  (and  although  the 
defendant  then  and  there  did  as  much  as  in  his  power  lay  to 
prevent  the  same)  escajied  out  of  the  custody  of  the  defendant, 
and  fled  to  places  to  the  defendant  unknown,  &c. 

To  this  plea  there  was  a  general  demurrer. 

Wood^  in  support  of  the  demurrer,  after  stating  the  general 
principle,  that  sheriffs  and  gaolers  are  answerable  in  all  cases 
for  the  escape  of  prisoners,  except  it  be  occasioned  by  the  act 
of  God,  or  the  King's  enemies,  was  stopped  by  the  Court. 

Lambej  contrd.  The  principle  on  which  sherifis  are  re- 
sponsible,  is  not  applicable  to  this  case.    In  Southcpte^s  case  (a), 

(«)  4  Rep.  84.  h, 

it 


/     Elliott 
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1792.       it  is  said,  "  If  traitors  break  a  prison,  it  shall  not  discharge  the 
«*  gaoler ;  otherwise  of  the  King's  enemies  of  another  kingdom; 
miiwf       "  for  in  the  one  case  he  may  have  his  remedy  and  recompoice, 
TheXhikeof  ,<    ^j  j^  ^^  ^^g^  noU**     But  here  the  defendant  has  no  re- 

Norfolk.  «i«  j«       t^i 

medy  over ;  the  civil  remedy  bemg  merged  m  the  felony  by  the 
riot-act,  stat  1  Geo.  1  •  5t.2.  c.  S.  s.  4.  Nor  can  the  statutes 
(a)  which  were  passed  after  the  riots  in  London^  in  1780,  be 
deemed  conclusive  against  this  defendant  as  to  his  liability  in 
such  a  case  as  the  present,  because  they  had  other  objects  in 
view  besides  the  indenmity  of  the  nuurshal,  &c.     But 

Tke  Court  said,  That  the  curr^it  of  authorities  was  against 
the  defendant;  and  that  the  statutes  which  were  made  imme- 
diately after  the  riots  in  1780,  to  indemnify  the  marshal,  evinced 
the  opinion  of  the  Legislature  upon  the  suSject.  They  also 
hinted  that  the  riot-act  had  substituted  another  remedy  against 
the  hundred  (ft),  in  lieu  of  that  which  it  took  away  against 
the  rioters  themselves. 

Judgment  for  the  plainti£ 

(a)  ao  Gm.  3.  e.  64.    ax  Gi9.  3.  c  1 . 

(!)  It  was  suggested  at  the  bar,  that  the  remedy  given  by  the  liot-act  was  incfieccnl  a 
this  cascy  because  the  limited  time  for  toing  under  it  was  passed ;  and  that  not  owing  to  the 
laches  of  the  defendant,  who  could  not  sue  till  a  judgment  recovered  against  him. 


/rWry.  Crespigny  Ggcunst  WxTTENooM  and  Another. 

Jam*  sand. 

If  an  annuity     HPHIS  was  an  action  of  covenant  on  articles  of  agreement,  be- 
be  granted »"  twecu  the  plaintiff  of  the  first  part,  the  defendant  Witte- 

the  grantee's      noom  of  thc  second,  and  the  defendant  Crespigny  the  Younger 
bilirin«C"he    of  the  third  part;  dated  in  June,   1788.      By  those  articles 
P*n^»  "•'**!li  (which  recite  certain  articles  of  copartnership)  dated  in  Augustj 
under  the  17       1786,  between  the  plaintiff  and  the  defendant  Wittenoam;  by 
[5  T?R.639.     which  it  was  agreed,  that  the  business  of  the  copartnership  (as 
4  Estt  197.       proctors)  should  be  carried  on  in  the  name  of  WiUenoam  only, 
until  the  defendant  Crespigny  the  Younger,  should  be  admitted 
a  proctor ;  after  which  the  same  should  be  carried  on  in  thc 
names  of  the  two  defendants,  it  being  intended,  and  thereby 
agreed,  that  Crespigny  the  Younger  should  become  a  partner  in 
equal  degree  with  Wittenoom ;  and  which  also  recited.  That  Cres^ 
pigny  the  Younger  had  been  lately  admitted  a  proctor ;  and  that 
the  plaintiff  was  desirous  to  quit  and  give  up  the  business  upon 
the  defendants'  paying  the  plaintiff  the  clear  annual  sum  of 
400/.  it  was  covenanted  and  agraedy  That  in  consideration  of  the 

pbuntiff'8 


WiTTtNOOM. 
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plaintifPs  giving  up  the  business  to  the  defiendants,  they  would  1792. 
pay  him  the  clear  annual  sum  of  400/.  during  his  life,  by  quar- 
terly  payments,  and  also  the  further  sum  of  37/.  iOs.  every  agaiitt 
three  months  during  the  joint  lives  of  the  plaintiff  and  3Iaty 
Green^  widow  of  J.  Green^  who  was  a  late  partner  with  the 
plaintiff.  The  declaration,  after  stating  the  above,  assigned  a 
breach  in  non-payment. 

The  defendants  pleaded  that  the  articles  of  agreement  were 
made  and  executed  after  the  passing  of  the  statute  17  Geo.  S. 
e.  96 :  that  no  memorial  of  those  articles  was  within  twenty 
days  of  the  execution  thereof  inroUed  in  the  Court  of  Chancery, 
as  that  act  requires ;  and  that  therefore  the  articles  were  null 
and  void.  To  this  plea  there  was  a  genial  demurrer,  and 
joinder. 

Chambre  for  the  demurrer.  This  case  comes  within  the  ex- 
ception in  the  last  clause  of  the  annuity  act,  which  provides 
against  the  extension  of  the  act  to  any  *^  voluntary  annuity 
^*  granted  without  regard  to  pecuniary  consideration.''  This  in- 
deed was  not  a  wluntaty  annuity  according  to  the  most  exten- 
sive signification  of  the  term  ;  but  the  words  which  follow, 
namely,  <<  without  regard  to  pecuniary  consideration,"  shew  the 
sense  in  which  the  word  votuntary  was  intended  to  be  used* 
And  here  no  pecuniary  consideration  was  given,  the  considerap- 
tion  being  the  relinquishment  by  the  plaintiff  of  a  lucrative 
business  in  fevour  of  the  defendants.  That  this  is  the  true 
construction  of  the  act  is  apparent  from  the  general  scope  and 
uitention  of  it,  which  was  to  guard  against  the  improvident  acts 
of  infants  or  necessitous  persons,  who  were  driven  to  make  hard 
bargains  for  the  sake  of  a  present  supply  of  money. 

The  Court  said,  they  were  inclined  to  hear  the  objections 
from  the  other  side^  to  this  memorial. 

Shepherd^  contra^  said,  that  the  object  of  the  annuity  act  was 
not  so  confined  as  had  been  represented.  It  is  a  general  r^pi- 
lation  <<  for  registering  the  grants  of  life  annuities ;"  and  the 
preamble  cannot  oontroul  the  enacting  part  of  the  act.  Now 
the  first  section  in  terms  extends  to  the  grant  of  any  annuity; 
and  therefore  this  case  must  be  included  therein,  unless  it  fiili 
within  any  of  the  subsequent  exceptions.  Neither  can  it  be 
urged  that  the  object  of  the  act  was  only  to  secure  the  register-^ 
ing  of  annuities  for  peamimy  eonsiderationst  or,  in  the  terms^  of 
the  third  clause^  where  the  consideration  was  ^*  in  money  only;" 
for  there  are  many  exceptions  introduced  into  the  act  which 

would 
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1792.      would  be  altogether  nugatory  if  that  were  the  inteiition  of  the 

Legislature ;  amongst  others,  that  in  the  fourth  class  for  a^oid* 

^^Vai^r    ing  any  annuity,  where  any  part  of  the  consideration  shall  be  in 
WiTTiMooM.  g<x)d8;  or  "  annuities  given  by  will  ot  marriage  settlement,  or 
<<  for  the  advancement  p£  a  child,^  mentioned  in  the  last  clause 
where  there  is  no  pecuniary  consideration  paid.     Then  if  the 
construction  of  the  act  be  not  confined  to  annuities  where  mo- 
ney only  is  paid,  it  muM  extend  to  all  cases  not  particulariy 
excepted ;  and  this  is  not  one  of  the  exceptions ;  for  the  wmrd 
xxdurUary  must  be  taken  as  contradistinguished  from  cansidaro'. 
tiotu     If  that  be  not  so,  and  the  construction  on  the  other  side 
be  adopted,  the  word  will  be  perfectiy  nugaiory :  for  then,  whe- 
ther it  be  voluntary  or  for  a  valuable  consideration,  it  will  make 
no  difierence,  provided  that  consideration  be  not  peconiaryd — 
This  would  be  to  reject  a  sensible  operative  word  from  the  act, 
which  cannot  be  permitted,  and  would  be  letting  in  great  part  of 
those  very  mischiefs  against  which  the  act  was  principally  in- 
tended to  gruard ;  for  fraudulent  annuities  may  still  be  granted 
'  on  some  supposed  services  or  considerations  other  than  money. 
Lord  Kenyon,  Ch.  J. — It  is  apparent  from  the  preamUeand 
the  different  clauses  of  the  act,  that  the  Legislature  did  not  in-, 
tend  that  there  should  be  any  memorial  of  an  annuity  like  the 
present   The  preamble  states  tiic  mischiefs  of  granting.annuities 
for  small  considerations  by  improvident   persons  ;    and    those 
mischiefs  arc  guarded  against  by  the  several  clauses  in  the  act, 
as  far  as  human  prudence  can  go.     It  is  evident  that  the  act 
was  intended  as  a  check  against  hard  bargains.   The  third  clause 
expressly  says  that  the  consideration  shall  be  paid  in  money  only. 
The  next  section  indeed  says,  that  if  any  part  of  the  considera- 
tion be  paid  in  notesj  and  those  notes  be  not  aflerwards  paid, 
the  Court  may  order  the  deeds  securing  the  annuity  to  be  can- 
celled.    The  Court  therefore  were  bound  by  the  positive  words 
of  the  act  to  declare  that  annuities,  the  consideration  of  which 
was  paid  in  notes,  must  be  registered  pursuant  to  the  act.     But, 
in  both  these  cases  the  annuity  is  granted  in  consideration  of  somt' 
thing  paid  to  the  grantor;  and  no  decision  has  extended  the  pro- 
visicms  of  the  first  clause  beyond  these  two  cases.     Here  cither 
the  annuity  was  absolutely  void,  because  not  granted  for  either 
of  the  considerations  mentioned  in  the  third  and  fourth  sections, 
and  then  no  r^istry  of  it  could  make  it  good ;  or  it  was  sudi 
an  annuity  as  could  not  be  registered  acconling  to  the  act   But 
it  is  too  much  to  say  that  the  annuity  is  void  in  itself;  and  I 

think 
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think  that  neither  the  spirit  nor  the  words  of  the  act  require  that       1792. 

it  should  be  registered.     As  to  the  argument,  exceptio  probat  re-    'T 

gidam,  it  seems,  to  mc  that  the  anxiety  of  some  members  of  the        agaimtt 
House  induced  ihem  to  insert  the  last  clause,  after  the  act  was  W"'"**'®®*'' 
first  drawn ;  but  I  think  that  the  first  section  could  never  have 
been  extended  to  the  cases  mentioned  in  the  last,  if  they  had  not 
been  excepted. 

BuLLER,  J. — I  tigrec  that  the  preamble  cannot  controul  the 
enacting  part  of  a  statute,  which  is  expressed  in  clear  and  unam- 
biguous terms.  But  if  any  doubt  arise  on  the  words  of  the  en- 
acting part,  the  preamble  may  be  resorted  to,  to  explain  iL  Now 
the  general  intention  of  the  Legislature  may  be  collected  from 
tlie  preamble,  which  recites  ^'  the  pernicious  practice  of  raising 
*^  mcmey  by  the  sale  of  life  annuities ;"  and  the  body  of  the  act 
is  also  confined  to  annuities  granted  in  consideration  of  money 
or  notes.  By  another  clause  too  it  is  evident  that  the  act  does  not 
extend  to  this  case.  The  seventh  section  prohibits  brokers  tak- 
ing more  than  105.  for  every  100/.  actually  paid.  It  is  impossi- 
ble to  suppose  that  the  Legislature  intended  to  prohibit  a  broker 
receiving  any  premium  for  his  trouble  in  negotiating  such  annu- 
ity as  the  present;  and  yet  his  premium  cannot  be  estimated 
according  to  the  direction  of  that  clause.  With  regard  to  the 
words  in  the  excepting  clause,  ^*  without  regard  to  pecuniary 
"  consideration,"  I  think  they  were  added  to  shew  the  sense  in 
which  the  word  " voluntarjr'*  was  before  added;  and  that  the 
meaning  of  that  part  of  the  clause  is  this,  that  any  annuity 
granted  for  any  other  than  a  pecuniary  consideration,  shall  for 
the  purposes  of  the  act  be  considered  to  be  a  voluntary  annuity. 

Grose,  J. — Though  the  preamble  cannot  controul  the  enacting 
clause,  we  may  compare  it  with  the  rest  of  the  act,  in  order  to 
collect  the  intention  of  the  Legislature;  and  I  think  it  is  apparent, 
firom  the  whole  of  this  act,  that  it  was  not  their  intention  to  eXf- 
tend  it  to  a  case  like  the  present.  In  cases  where  money  has 
been  paid  as  the  consideration,  the  Courts  order  the  money  to  be 
restored  when  they  vacate  the  annuity  deeds ;  but  the  business, 
the  relinquishment  of  which  was  the  consideration  of  granting 
this  annuity,  we  cannot  order  to  be  restored. 

Judgment  for  the  plaintifi; 
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^^^>      The  Gov£aNOR  and  Company  of  the  British  Cast  Plate 
^*^  *  Manufacturers  against  Meredith  and  Others. 

Where  Ac  acu  T^HIS  wag  an  action  upon  the  case»  in  which  the  plaintifi 
of  coroinwion-^  X  declared,  That  before  and  at  the  time  of  committing  the 
a  parins  act,  oc-  grievances  mentioned,  they  were  and  from  thenceforth  hitherto 
to  an  individual,  havc  been  and  still  are  powessed  of  a  certain  messuage^  &c  and 
^^**^*iSL2^  a  certam  yard  or  piece  of  land,  with  divars  (to  wit)  three 
tion  on  their      warehouses  erected  and  built  thereon,  situate  on  the  norti  aide 

part»  the  com- 
missioners or       o£Hig&  Ground  Street^  in  the  parish  of  ChrisUkmrch  in  Sumy: 

w^\hcm,\rt  and  also'  of  a  certain  entrance  or  gateway  leading  from  the  street 
^^^^  ^^  "  through  and  under  the  messuage  into  the  yard  or  piece  of  land ; 
[I  Mar.  429.]  mid  which  said  entrance  daring  all  the  time  aforesaid,  until,  &c. 
was  used  and  of  right,  &e.  by  the  plaintiffs,  for  the  passing  and 
repassing  of  carts,  waggons,  and  other  carriages,  in  the  aerrioe 
of  the  plaintiffs  into  and  out  of  die  yard  or  piece  of  land  Sof  the 
more  convenient  and  beneficial  enjoyment  and  occupation  of  the 
yard,  and  of  the  wardiouses,  &c« ;  yet  that  the  defendants  on, 
&C.  wrongfully  and  injuriously  raised,  &c.  the  said  street,  and 
the  soil  and  pavement  thereof,  before  the  said  entrance^  &c. 
by  placing  great  quantities  of  wood,  &c.  upcm  the  street^  &c. 
there,  to  a  much  greater  height  than  the  street  or  the  soil  and 
pavement  Uiereof  were  before  raised  (to  wit)  to  the  height  of 
four  foet  more,  &c.  and  so  dose  and  near,  &c  to  the  entrance, 
that  it  was  and  still  is  thereby  greatly  blocked  up  and  obstmctedt 
insomuch  that  the  carts,  &c.  employed  in  the  service  <^  the 
plainti£&  have  been  and  still  are  th^eby  prevented  from  passing 
and  repassing  through  the  entrance ;  and  the  plaintiffs  are  there- 
by much  injured,  &c 

The  defendants  pleaded  the  general  issue ;  and  at  the  trial  at 
Kingston  before  Gouldj  J.  a  verdict  was  found  for  the  plaintiffs 
with  150/.  damages,  subject  to  the  opinion  of  this  Court  on  the 
following  case :— ^ 

The  plaintiffs  were  possessed  of  the  premises  mentioned  in  the 
declaration  under  a  lease  for  96  years  from  Christmas  1777« 
The  warehouses  standing  in  the  yard  have  been  used  by  them 
since  they  have  been  in  possession,  for  the  depositing  and  keep- 
ing of  plate  glass,  which  is  a  commodity  of  large  value,  and 
very  brittle  in  its  nature.  The  gateway  in  qu^tion,  before  the 
committing  of  the  grievance,  was  of  the  height  of  12  feet  and 

1  inch 
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1  inch  from  the  old  pavement)  with  which  the  street  in  question 
had  been  formerly  paved ;  and  the  gateway  was  used  for  the    — — 
purpose  of  admitting  waggons  into  the  yard,  loaded  with  plate-   of  Cast  PUu ' 
glass,  that  they  might  be  unloaded  at  the  door  of  the  ware^        o^oSji/ 
houses.     The  defendants,  who  acted  as  paviors  under  the  autho-    Mehedxt*, 
rity  of  the  commissioners,  named  in  an  act  passed  in  the  hist 
Session,  for  paving,  &c.  Upper  Ground'Street  in  the  parish  of 
Christchwrch  in  Surreyy  and  certain  other  streets,  &c.  raised  (a) 
the  pavement  2  feet  and  1  inch  higher  than  the  old  pavement. 
The  gateway  in  the  centre  of  the  arch  is  only  10  feet  high  from 
the  level  of  the  new  pavement,  so  that  the  height  of  the  gate- 
way is  now  reduced  2  feet  and  1  inch.     The  drfen4ant8  soon  after 
the  passing  of  the  above  act  of  parliament,  and  before  the  com- 
mencement of  the  present  action,  in  order  to  execute  the  powers 
and  provisions  of  the  said  act,  proceeded  to  take  the  level  of  the 
street,  in  order  to  its  being  paved ;  and  for  that  purpose  they 
caused  a  straight  and  halt  line  to  be  drawn  in  the  front  of  the 
houses  in  the  street,  shewing  the  level  and  height  of  the  new  in- 
tended pavement.     And  about  three  months  afterwards,  the  de- 
fendants laid  the  ground  according  to  such  level,  and  agreeably 
to  the  line  so  marked  out,  and  paved  the  same ;  which  now  makes 
a  regular  inclined  plane  with  a  declination  of  only  one  foot  of 
perpendicular  height  in  seventeen  feet  of  length ;  and  it  would 
not  be  effectual  if  done  in  any  othar  way :  whereas  in  the  ori- 
ginal state  the  declination  was  about  one  foot  in  twelve^  which 
was  a  very  unsafe  declivity  for  horses  and  flarriages  going  up 
or  down.     The  line  so  made  was  necessary  and  proper;  and 
any  alteration  of  the  inclined  surface  of  the  street  less  material, 
was  not  sufficient  to  render  the  street  safe  for  carriages  passing 
through.     In  order  to  admit  carriages  as  heretofore^  it  will  be 
necessary  to  take  down  the  arch  and  heighten  the  same.     Th^ 
case  then  stated,  that  by  these  means  the  plaintifis  are  derived 
of  the  use  of  the  gateway  as  they  had  it  brfor^  and  waggons 
and  other  carriages  are  prevented  passing  to  their  wardiouses, 
and  are  obliged  to  be  unloaded  in  the  street     It  was  also  proved 
that  the  plaintiffs  had  given  notice  to  the  defendants,  and  also  to 
the  commissioners,  that  unless  the  buildings  were  so  altered 
as  to  enable  the  plaintiffs  to  enjoy  their  warehouses  as  they  did 
before  the  act  passed,  an  action  would  be  brought  against  them 
for  a  satisfaction  in  damages.  * 


(«)  Bjr  utu  Z3,  the  commiflionctB  vcft  empoirered  c»«iMe  Ike  mid  aMMC,  te.  to  be 

pavcdi  repaired,  raUed,  sunk,  or  altered,&c. 

Garraw^ 
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1792.  Garrom,  for  the  plaintiflb,  relied  upon  the  caae  ci  Leader  r» 

' Moxton  and  others  (a),  which  was  directly  in  point  widi  the 

of  Omc  Piate^  present ;  and  established  the  principle^  that  the  cofmmiasicnien 
^^'^^  under  such  an  act  as  the  present  are  liable  to  make  good  to  hi- 
Mt&KDiTa.  dividuals  any  actual  damage  sustained  by  their  acts ;  and  this  is 
founded  in  good  sense,  for  it  could  never  be  supposed  to  be  the 
intention  of  the  Legislature  that  the  avenue  to  one  man's  house 
should  be  blocked  up  for  the  convenience  of  his  neighboiirs 
without  some  compensation. 

Fielding^  contra^  was  stopped  by  the  Court. 
Lord  KemtoNi  Ch.  J. — If  this  action  could  be  maintained, 
every  turnpike  act,  paving  act,  and  navigation  act,  would  give 
rise  to  an  infinity  of  actions.  If  the  L^slature  think  it  neces- 
sary, as  they  do  in  many  cases,  they  enable  the  commissioners 
to  award  satis&ction  to  the  individuals  who  happen  to  suflRsr; 
but  if  there  be  no  such  power,  the  parties  are  without  remedy, 
provided  the  commissioners  do  not  exceed  their  jurisdiction : 
but  it  does  not  seem  to  me  that  the  commissioners  acting  undtt 
this  act  have  been  guilty  of  any  excess  of  jurisdiction.  Some 
individuals  sufier  an  inconvenience  under  all  these  acts  of  par- 
liament; but  the  interests  of  individuals  must  give  way  to  the 
accommodation  of  the  public  I  doubt  the  accuracy  of  the  re* 
port  of  the  case  cited  from  Wils. ;  for  I  cannot  conceive  that 
the  Judges,  in  considering  whether  or  not  the  action  could  be 
supported,  laid  any  stress  on  the  enormity  of  the  damage  sus- 
tained by  the  plaintiff.  That  circumstance  might  have  induced 
the  jury  to  increase  the  damages,  if  the  action  could  be  sup- 
ported, but  could  not  of  itself  give  a  cause  of  action :  that  must 
have  depended  oh  the  question.  Whether  or  not  the  commis- 
sioners exceeded  their  jurisdiction  ? 

BuLLER,  J.-^The  question  here  is.  Whether  or  not  this  action 
can  be  maintained  ?  and  I  am  clearly  of  opinion  that  it  cannot, 
because  a  particular  remedy  is  pointed  out  by  the  act  (6).  -  If 
there  had  been  no  clause  in  the  act  empowering  the  commission- 
ers to  give  satis&ction  to  the  party  grieved,  I  am  by  no  means 
satisfied  that,  on  the  broad  principle  stated  by  the  plaintifls* 


(tf)  3  jyUi.  461.  vid.  %  Si.  Ref.  914.  5.  C, 

{})  The  46th  section  authorised  the  commisnooers  **  to  make  any  allowance,  or  pay 
*  part  of  the  expenses  incurred  hy  the  proprietors  of  any  such  house  or  building,  in  ce- 
**  moving  any  of  the  obstructions,  nuisances,  or  annoyances,  as  aforesaid,  in  such  cases 
**  «^ere  the  proprietors  should  or  might  be  materially  injured  on  account  of  the  pavement 
*•  being  necessarily  nusedcr  lovrend,  and  whereby  sudi  caaes  might  be  particular^  entitkd 
^  to  some  compensation.'* 

counsel) 
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counsel/  any  action  could  be  maintained.     There  are  many  cases       1792. 
in  which  individuals  sustain  an  injury^  for  which  the  law  gives  J^  7* 

no  action ;  for  instance,   pulling  down  houses,  or  raising  bul-   of  Cast  Plate 
warks,  for  the  preservation  and  defence  of  the  kingdom  against        against 
the  King's  enemies.     The  civil  law  writers  indeed  say,  that  the    M**'*^""* 
individuals  who  suffer  have  a  right  to  resort  to  the  public  for  a 
satisfaction :  but  no  one  ever  thought  that  the  common  law  gave 
an  action  against  the  individual  who  pulled  down  the  house,  &c^ 
This  is  one  of  those  cases  to  which  the  maxim  applies,  solus  po* 
ptdi  suprema  est  lex.     If  the  thing  complained  of  were  lawful  at 
the  time,  no  action  can  be  sustained  against  the  party  doing  the 
act.     In  this  case  express  power  was  given  to  the  commissioners, 
to  raise  the  pavjement;  and,  not  having  exceeded  their  power, 
they  are  not  liable  to  any  action  for  having  done  it. 

Grose,  J. — The  clause  in  the  act  which  empowers  the  com- 
missioners to  award  satisfaction,  is  decisive  against  this  action. 

Postea  to  the  defendants. 


The  King  against  The  Inhabitants  of  Darlington.        ^^l 

'T^WO  justices  removed  Sarahs   the  widow  of  T.  Milbum^  A  parish^xni- 
and  her  seven  children,  from  AJl  Saints  to  Darlington:  the  cludca  the  w- 
Sessions  on  appeal  confirmed  the  order,  and  stated  the  follow-  hu^J^^^^^* 

ing  case  : —  those  chUdren 

John  Milbunii  the  grandfather  of  the  pauper's  husband^  be-  him;  but  does 
ing  a  settled  inhabitant  of  Darlington  in  the  county  palatine  of  gMndcMdren. 
Durham^  came  into  the  parish  of  All  Saints  in  Cambridge^  un-  Is^-  ^  583* 
der  a  certificate  from  Darlington^  dated  idth  July  1736.     Dur-  8  lb.  446. 
ing  his  residence  there  (amongst  other  children)  he  had  a  son  \\^f^^^!t^^  * 
named  Thomas^  who  lived  in  All  Saints,  as  part  of  his  father's 
family,  except  for  one  year,  during  which  he  lived  as  a  hired 
servant  with  one  Collett  in  All  Saints;  after  which  service  he 
returned  to  his  father ;  and  afterwards  married,  and  had  several 
children,  and  (amongst  others)  Thomas^  the  husband  of  the  pau« 
per,  Sarah  Milbum ;  which  Thomas  lived  in  All  Saints  till  the 
time  of  his  death.     The  last-mentioned  Thomas,  when  of  the 
age  of  fourteen  years,  was  hired  to  and  lived  as  a  servant  with 
Mr.  Brooks  for  the  space  of  three  years  in  All  Saints.    J.  MiU 
bum,  the  grandfather,  some  time  before  the  grandson's  service 
with  Brooks,    returned  with  his  wife  to  Darlington;    leaving 
behind  his  son  Thomas  with  his  family,  and  amongst  them  his 
grandson  Thomas.    J.  Milbum,  the  grandfather^  and  his  wife 

died 


Y98  CASES  IN  TRIKnY  TERM, 

1792-       died  in  Darlington.    Neither  Sarah  the  paiq>er»  nor  ddier  of  har 

• —   children,  has,  since  the  death  c^  Tlopiffs  the  husband,  done  any 

''^'^rf  *     act  to  gain  a  settlement 

The  Inhabit-        Erskinej  Wtlson^  and  Bayn^ondf  in  support  of  the  order  of 
Da&ungton.  Sessions.     Two  que9tions  arise  in  this  case:    Isl,  Whether  a 

certificate  extends  to  grandchildren  ?  Sdlj,  Whether,  if  it  do^ 
the  certificate,  which  was  granted  to  the  grandfather  of  die 
pauper's  husband,  be  still  in  force,  or  wttejumdus  officio  on  the 
grand&ther's  return  to  Darlington^  Being  deaired  by  the 
Court  to  confine  themselTes  to  the  first  question,  they  contend- 
ed. That  the  certificate  extended  to  granddiildren.  There  is 
no  doubt  but  that  it  includes  children ;  for  on  the  Imth  of  a 
child,  the  certificate  granted  to  the  fiuher,  attadies  on  him ; 
and  this  is  again  communicated  to  his  child  afterwards.  The 
consequenceof  not  extending  it  to  grandchilAn^i  will  bediis: 
That  as  the  son  is  protected  by  the  certificate^  he  has  a  right 
to  reside  in  the  certificated  parish ;  but  his  children  must,  after 
the  age  of  seven,  be  separated  firom  him,  even  before  ihej  be- 
come actually  chargeable^  or  he  himself  must  ronoye  hatk 
again  to  the  parish  granting  the  certificate;  and  by  those  means 
the  inconveniences,  against  which  the  certificate  act  meant  to 
guard,  wUl  be  produced.  But  this  point  does  not  rest  on  rea- 
soning only;  for  in  R.  v.  Taunton,  St.  Mary  Magdalen  (a), 
it  was  said  by  the  only  three  Judges  then  in  Court,  after  the 
argument.  That  a  certificate  extends  to  grandchildren.  Dem^- 
son,  J.  said,  **  I  should  at  present  imagine  that  descendants  are 
'<  included  as  well  as  immediate  children.*'  fVilmoty  J.  also 
thought,  <<  That  the  word  family  took  in  all  descendants  what- 
<<ever;  for  that  a  devise  to  children  takes  in  grandchildren  ;** 
and  Foster,  J.  added,  *^  In  the  civil  law,  liberi  extends  to  grand- 
*^  children."  It  is  true,  that  case  was  afterwards  decided  upon 
another  point,  which  made  it  unnecessary  to  determine  ex- 
pressly upon  this ;  but  it  is  to  be  observed,  that  Denison,  J.  in 
delivering  the  subsequent  opinion  of  the  Court,  did  not  re- 
tract what  was  said  upon  a  former  occasion,  relative  to  the  ope- 
ration of  the  certificate.  Again,  this  Court,  in  giving  their 
opinion  in  the  case  of  J?,  v.  St.  Maty,  Westport  (6),  proceeded 
upon  a  supposition  that  the  certificate  act  extends  to  grand- 
children. There  the  grandson  and  two  great-grandchildren  of 
a  certificated  person  were  removed  firom  Bradford  to  St.  Mary^ 
Westport,  the  certifying  parish ;  and  one  of  the  grounds  was 
the  pregnancy  of  one  of  the  greatrgrandchildren,  which  would 

(«)  Arrr.  S.  C.  403.  {h)  AntCy  3  voL  44* 

probably 
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probably  be  Ulegirimate,  the  woman  being  unmarried:  the  1792. 
Court  did  not  thmk  this  a  sufficient  reason,  because  (they  said)  — — — 
<<  certificated  persons  could  not  be  removed  till  they  were  ac-  agaima 
"  tually  chargeable,  whereas  that  only  made  it  probable  that  ^anJ^^'^* 
"  she  would  become  chargeable:"  but  the  very  foundation  of  ^-^"""^ton, 
that  decision  was,  that  the  certificate  extended  to  the  grandson 
and  great-grandchildren  of  the  person  originally  certificated; 
otherwise  the  Court  would  not  have  reversed  the  order  of  re- 
moval, by  which  those  persons  were  sent  back  to  the  certificat* 
ing  parish ;  for  there  was  no  pretence  to  say  that  they  had  bo* 
quired  any  settlement  in  Bradford;  and  the  order  was  reversed 
only  because  their  residence  at  Bradford  was  protected  by  the 
certificate.  The  decision  of  that  case  therefore  must  necessarily 
be  wrong,  if  it  should  be  now  held  that  a  certificate  is  confined 
to  immediate  children.  In  JVyt/ie  v.  Thurhton  (a),  and  Gale  v. 
Bennett  (d),  a  bequest  to  children  was  extended  to  grandchildren. 
Perhaps,  the  reason  why  there  are  not  more  decisions  upon  this 
part  of  the  certificate  act,  is,  that  after  the  opinion  thrown  out 
by  the  three  Judges  in  the  Taunton  case,  it  was  so  universally 
considered  as  a  settled  point,  not  only  in  Westminster-Hall  but 
throughout  the  kingdom,  that  it  has  never  since  been  doubted.  It 
has  been  acted  upon  since  that  time ;  and  therefore  it  will  be 
dangerous  now  to  lay  down  a  difierent  rule :  one  of  the  conse- 
quences  of  which  will  be  the  immediate  removal  of  many  hundred 
persons,  who  are  residing  in  dLflferent  parishes,  under  an  idea 
that  their  residence  is  protected  there  by  certificates  originally 
granted  to  their  respective  ancestors. 

Lord  Kenyon,  Ch.  J.— -If  this  question  were  at  rest,  either 
by  reason  of  decided  cases  or  by  the  general  opinion  of  Westmin^ 
ster-HaUy  I  should  not  be  inclined  to  disturb  it  now.  But  I 
perfectly  well  remember,  that  when  the  Taunton  case  was  argued, 
so  far  from  the  profession  acquiescing  in  what  was  thrown  out  by 
the  three  Judges  immediately  after  the  argument,  great  doubts 
were  entertained  about  it;  and  I  infer  the  very  reverse  of  what 
has  been  now  attributed  to  these  Judges,  that  they  afterwards 
continued  of  the  opinion  which  they  first  threw  out;  for,  having 
hinted  a  loose  opinion  respecting  the  operation  of  the  certificate^ 
when  they  came  to  consider  the  case  more  maturely,  they  desirad 
not  to  be  bound  by  what  they  had  said  upon  that  point,  upon 
the  former  occasion,  expressly  saying  that  it  was  unnecessary  for 
th^n  to  enter  into  the  question. 

In  this  case  two  questions  have  been  made :  1st,  Whether  by 

{a)  AM.  555*  *       W  71.^1. 
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1792.  the  grandfather's  return  to  Darlington  there  Was  an  end  to  tho 
certificate?  I  am  strongly  inclined  to  think  that  that  was  not 
an  abandonment.  If  all  the  family  had  indeed  removed  back, 
that  would  have  been  an  abandonment ;  but  as  his  son  was  Icfi 
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Bailinoton.  behind,  it  was  a  sort  of  pledge  that  the  certificate  was  not  in- 
tended to  be  abandoned.  It  is  not  necessary  however  to  deter- 
mine on  that  point ;  because,  on  the  other  question,  I  am  pre- 
pared to  give  a  decisive  opinion :  and  my  opinion  is  founded  on 
the  words  and  fair  meaning  of  the  statute  S  8f  9  W.  3.  r.  30. 
By  the  words  of  that  act,  the  parish  to  which  the  certificate  is 
granted,  is  obliged  to  receive  the  certificated  person,  ^^  together 
*<  with  his  or  her  family."  Now,  what  is  the  fair  \egBl  import 
of  the  word  family?  It  is  true,  that  in  construing  a  will,  and 
where  it  is  the  intention  of  the  testator  that  it  shall  eiLtend  be- 
yond ^^  the  immediate  children,''  it  may  have  that  operation : 
but  that  is  not  the  sense  in  which  it  is  used  in  this  act.  In 
common  parlance,  the  &uiily  consists  of  those  who  live  under 
the  same  roof  with  the  pata-familias:  those  who  form  (if  I 
may  use  the  expression)  his  fireside.  But  when  they  branch 
out,  and  become  the  heads  of  new  establishments,  they  cease 
to  be  part  of  the  father's  family.  I  admit  that  a  certificate  ex- 
tends  to  the  son,  on  account  of  the  positive  words  of  the  act  of 
parliament,  he  being  a  part  of  the  father's  fiunily  (a) :  but  when 
he  himself  becomes  the  head  of  a  family,  then  the  words  of  the 
statute,  public  policy,  and  the  convenience  of  mankind,  require 
that  he  should  no  longer  be  considered  as  part  of  his  fiither's 
family,  or  be  protected  by  the  certificate  granted  to  his  father. 
I  am  not  alarmed  at  the  argument  that  this  tends  to  the  sepa- 
ration of  children  from  their  parents ;  for  that  is  usual  with 
persons  in  that  station  of  life,  who,  not  being  able  to  gain  a 
livelihood  at  home,  are  obliged  to  go  abroad  mto  the  world, 
either  as  servants  or  apprentices,  after  they  have  passed  the  age 
of  nurture.  It  is  as  beneficial  to  themselves  as  it  is  to  the  com- 
munity that  it  should  be  so ;  and  their  parents  themselves  will, 
if  they  judge  rightly,  form  the  same  judgment:  and  this  is  not 
a  singular  instance  in  which  children  ai*e  taken  firom  their  pa- 
rents ;  for  in  the  case  of  parish  apprentices,  the  children  are  put 
out  by  the  parish-ofiicers,  under  the  superintendence  of  magis- 
trates, even  without  the  consent  of  parents. 

If  this  point  had  been  before  decided,  as  was  supposed,  I 
should  have  adhered  to  the  decision;  especially  as,  according  to 

(a)  See  also^.  ▼.  ShcrhnUf  Burr,  S,  C,  iZi;  R.  ▼.  Bruy,  ih,  %S^i  and  Ji.  v.  BmOitig- 
tawif  iS,  314, 
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the  observation  which  Lord  Mansfield  frequently  made  upon       1792.  - 
these  cases,  certainly  is  essential  for  the  imide  of  the  iustices  of   ' 
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tne  peace,  who  are  to  carry  these  laws  into  execution ;  but  I  am    '    against 
not  aware  of  any  authority  against  our  opinion;  for  I  know   ^***,J^^*^" 
that  the  Taunton  case  was  not  considered  as  deciding  the  point,  Darlihoton.' 
that  a  certificate  extends  to  grandchildren ;  and  this  point  was 
not  made  in  R.  v.  St.  Mary   Westpart.    Giving  full  effect  to 
the  certificate  as  far  as  the  words  of  the  act  and  the  intention 
of  the  Legislature  go,  I  think  it  meets  with  its  boundary  line, 
wh'en  it  has  protected  the  fiimily  of  the  certificated  person  (a) ; 
that  is,  all  those  who  live  with  the  pater-familias :  and  conse- 
quently, that  this  grandchild,  who  was  the  son  of  the  head  of 
a  distinct  family,  was  not  prevented  gaining  a  settlement  in  All 
SaintSj  by  hiring  and  service. 

BuLLER,  J. — This  case  gives  rise  to  two  questions;   firsts 
Whether  the  certificate  were  at  an  end  by  the  grandfather's  re- 
turning to  Darlington  ?   Secondly,  .Whether  grandchildren  be 
within  the  meaning  of  the  certificate  at  all  ?  On  the  first  point, 
I  think  that  the  certificate  was  at  an  end  by  the  grand&ther's 
return ;  it  was  originally  granted  to  him.     The  man  to  whom 
a  certificate  is  granted,  is  the  person  whom  the  Legislature  had 
in  view;  and  being  granted  to, him  according  to  the  statute,  it 
rightly  includes  his  &mily ;  but  his  family  are  ^^  those  only  who 
<<  live  with  him  ;'*  and  as  it  happens  in  the  course  of  time  that 
some  of  the  children  separate  from  the  father,  if  the  £sither  him- 
self return  to  the  parish  granting  the  certificate,  I  think  that  the  . 
certificate  is  at  an  end  as  to  aU  of  them.     On  the  second  ques- 
tion, I  perfectly  agree  with  my  Lord ;  and  as  he  has  gone  into 
it  so  fully,  I  should  not  have  added  a  word  to  what  he  has  said, 
had  it  not  been  thrown  out  in  the  argutnent  that  a  different  opi- 
nion had  prevailed  in  Westmmster-Hall  as  well  as  in  many  parts* 
of  the  country.     I  have  oflen  heard  it  observed  by  Lord  Mans-' 
Jield,  and  by  other  judges,  that  it  would  have  been  a  fortunate* 
dbing  for  the  public,  if  the  Court,  in  deciding  on  settlement- 
cases,  had  adhered  to  the  strict  letter  of  the  acts  of  parliament, 
without  entering  into  subtle  disquisitions  upon  the  subject,  which- 
only  tend  to  perplex  the  generality  of  mankind.     This  case 
comes  before  us  without  any  decision  upon  the  point  to  controul 
oar  judgment;  and  therefore  it  must  depend  on  the  meaning 
of  the  several  statutes,  which  I  think  is  clear.     The  first  ift 
the  8  &  9  W.S.  c.  90;   the  object  of  which  is  stated  in  the 
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1 792.      preamble :  <^  Forasmudi  as  many  poor  perscms  chargeaUe  to  tlia 

«<  parish,  &c.  where  they  liye^  merely  for  want  of  workt  would 

agaimd  **  in  any  other  place,  where  sufficient  employment  is  to  be  had, 
*^anudr^*^*  «  maintain  themselves  and  fiunilies  without  being  bordeDsome 
Daelikstom.  a  (Q  3Qy  parish,  &c. ;  but  not  being  able  to  give  such  secnrilj 
«<  as  may  be  esq^ected  upon  their  coming  to  settle  themselves  in 
<(  any  other  place,  they  are  for  the  ■x>st  part  confined  to  lire 
<<  in  their  own  parishes,  and  not  permitted  to  inhabit  dsewhoe 
*^  though  their  labour  b  wanted  in  many  other  places,  where  tbt 
^<  increase  gf  manu&ctures  would  employ  more  hands,"  &c 
Therefore  it  was  intended,  that  if  a  person,  who  firom  his  edu- 
cation or  habits  of  life  could  not  get  a  comfortable  sobsistenoe 
in  the  paridi  where  he  was  settled,  thought  he  oooU  support 
himself  elsewhere,  he  should  be  enabled  to  go  into  nch  other 
parish  where  he  could  procure  a  subsistence  by  his  labour,  Sec 
The  statute  then  goes  on  to  enact,  that  the  parish  to  wbidi  tbi 
certificate  shall  be  granted  ^^  shall  be  obliged  to  receive  an4 
<^  provide  for  the  person  mentioned  in  the  certificate,  togHker 
-  <<  with  his  or  her  family^  till  they  shall  be  chaigeable^  tmd  then 
^^  it  shall  be  lawful  for  any  such  person,  and  his  or  her  chUdra^ 
<<  though  bom  in  that  parish,  not  having  otherwise  acquni  a 
*^  legal  settlement  there^  to  be  removed  to  the  pacish  ficom  whenoe 
**  such  certificate  was  brought."  This  act  is  then  coiifineii  ta 
the  person  to  whom  the  certificate  is  granted,  <<  together  with 
^<  those  who  reside  with  him ;"  the  words  are^  ^'  together  with 
*^  his  family ;"  namely,  those  ^<  who  constitute  a  part  of  his 
<<  family  at  the  time  of  the  removaL"  Then,  under  this  aet  of 
parliament,  could  the  certificated  man  himself  have  gained  % 
settlement  in  the  certificated  parish?  I  think  he  might;  for  the 
statute  says,  <*  That  when  he  is  chargeable  he  may  be  ]:emove4» 
**  not  having  otherwise  acquired  a  legal  settlement  there  ;"* 
which  necessarily  implies  that  he  might  have  gained  a  settle- 
ment in  that  parish  notwithstanding  the  certificate;  and  so 
the  law  stood  till  the  passing  of  a  subsequent  act,  9  &  10  )fC  3. 
c.  11 ;  by  which  it  is  enacted,  <<  That  no  person,  who  shall  come 
into  any  parish  with  a  certificate,  shall  be  adjudged  by  any 
act  whatsoever  to  have  procured  a  legal  settlement  in,  audi 
^  parish,  unless  he  shall  take  a  lease  of  a  tenemes^  of  the 
«<  value  of  lQl.per  annuniy  or  shall  exeoutp  some  anoui^'  office 
**  b  the  parish,"  &c ;  but  in  this  act  there  is  no|  a  wacd  aboiit 
the  family  of  a  certificated  person ;  and  it  is  theveforoh  ooair 
petent  to  the  children  to  gain  a  settlement  there  by  any  of  the 

means 
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means  by  which  he  could  acquire  a  settlement  before;  but  (I        17M. 
think)  the  true  distinction  is,  that  so  long  as  the  children  of  a     The  Kimo 
certificated  person  continue  a  part  of  his  family,  they  cannot        mnma 
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gain  a  settlement  there ;  that  is,  they  cannot  gain  a  derivative  ^  anu  of 
settlement  through  him;  and  this  is  very  much  confirmed  by 
the  Stat.  12  An.  st  1.  c.  18.  s.  2.  which,  after  reciting  the  bur- 
dens brought  on  certificated  parishes  by  the  servants  and  appren- 
tices of  certificated  persons  acquiring  settlements  there,  enacts, 
that  no  apprentice  bound  to,  or  servant  hired  by  and  serving 
with,  a  certificated  person,  shall  thereby  be  adjudged  to  have 
any  settlement  in  such  parish.  Now  if  the  relatives  of  a  certi- 
ficated  person  were  included  in  the  statute  9  &>  10  JV.  3.  the 
statute  of  /June  was  nugatory ;  but,  inasmuch  as  the  former  act 
did  not  extend  to  apprentices  and  servants,  it  was  thought  ne- 
cessary to  add  this  clause  in  the  12  Ann.  c.  18.  to  prevent  their 
gaining  settlements  in  the  certificated  pariah.  Therefore,  con- 
sidering this  question  on  all  these  acts  together,  it  seems  per- 
fectly clear ;  but  two  considerations  have  been  urged  to  the 
Court,  as  probably  productive  of  mischievous  consequences 
from  this  construction  of  the  statutes;  First,  it  is  said.  That  the 
children  of  a  certificated  person  will  be  liable  to  be  removed,  as 
being  likely  to  become  chargeable :  whereas,  according  to  the 
present  understanding  of  the  act,  they  cannot  be  removed  till 
they  are  actually  chargeable :  but  that  must  be  qualified  in  the 
way  I  have  already  mentioned ;  for  I  consider  it  thus :  <^  That 
**  you  cannot  remove  the  son  of  a  certificated  person,  while  he 
"  remains  a  part  of  his  father's  family,  until  he  becomes  ac- 
'*  tually  chargeable  :  but  when  he  has  quitted  his  father's  f»- 
"  mily,  and  is  domiciled  elsewhere,  he  may  be  removed  as  any 
**  indifibrent  person."  The  second  inconvenience  is,  That  per- 
sons in  the  same  situation  with  these  paupers  will  be  removed, 
and  thereby  many  of  the  mischieis,  against  which  the  certificate- 
act  meant  to  guard,  will  happen :  but  that  argument  only  ap- 
plies to  cases  where  a  certificate  has  been  granted ;  whereas  if 
the  certificate-act  were  to  extend  to  the  grandchildren,  and  the 
remote  descendants  of  a  certificated  person,  the  consequence 
would  be,  that  no  certificates  would  be  granted  at  ail ;  which 
would  be  much  more  injurious  to  the  public ;  for  the  reluctance 
which  at  present  prevails  in  different  parts  of  the  country 
^;ainst  granting  certificates  would  be  greatly  increased;  and 
thus  the  object  of  the  certificate-act  would  be  totally  frus- 
trated. 

3  F  2  Grose, 
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The  pauper  said  he  would  come  back :  and  his  master  asked  him        1 792. 
then,  what  he  should  be  willing  to  abate  for  the  time  he  had  been   "'  '• 
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absent.     The  pauper  said  he  thought  one  shilling  a^week  would       'ig^insi 
not  hurt  him,  which  was  agreed  to;  and  the  pauper  returned    an!of"£l!*.T 
into  his  service,  and  continued  till  the  end  of  his  year,  when  he    ^"•''o*'** 
received  all  his  wages,  except  the  thirteen  shillings  which  had 
been  agreed  to  be  deducted. 

Milles  and  Blackstone  in  support  of  the  order  of  Sessions.— 
In  order  to  establish  a  settlement  by  hiring  and  service,  there 
must  be  an  abiding  in  the  service  throughout  the  year.  Now 
here  the  servant,  by  an  improper  act  of  his  own,  left  his  mas- 
ter's service  for  thirteen  weeks ;  therefore  that  was  a  complete 
abandonment  of  the  service.  But  it  will  be  urged,  that  here 
was  a  dispensation  of  the  service  during  that  time  by  the  mas- 
ter's receiving  him  again ;  but  if  the  circumstances  under  which 
he  was  received  be  duly  considered,  they  will  be 4.  found  to  dif- 
fer this  case  from  others  of  the  same  kind  which  have  been  al- 
ready determined.  It  may  be  observed,  that  in  none  of  them 
was  the  absence  so  considerable  as  here ;  and  in  all,  there  is  an 
implied  forgiveness  of  the  master  for  the  absence;  whereas- 
here  the  master  apprehended  the  servant,  and  was  in  the  act  of 
taking  him  before  a  justice  for  the  purpose  of  punishment ;  axid 
insisted  upon  it  as  a  preliminary  condition  before  he  received 
him  again,  that  so  much  of  what  he  had  before  agreed  to  give 
him  should  be  deducted.  This  therefore  amounted  in  effect  to 
a  new  contract.  The  master  so  far  forgave  him  as  to  be  willing 
to  take  him  again  upon  the  sanie  terms  as  before,  but  he  would 
not  consider  him  as  a  servant  during  the  time  of  his  absence. 
In  JR.  V.  Nether  Heyford  (a),  where  a  servant  who  had  been  ab- 
sent for  five  weeks  paid  his  mistress  what  he  had  earned  during 
the  absence.  Lord  Mansfield  said,  ^^  The  sum  deducted  was  not 
^^  proportioned  to  the  time  of  his  absence ;  which  would  have 
'^  been  the  measure  of  deduction,  if  the  contcact  had  been  con- 
^<  sidered  by  them  as  totally  dissolved  and  at  an  end,  when  he 
<<  went  away  from  her.  But  the  paying  her  the  exact  sum  that 
^^  he  had  earned,  shews  that  these  five  weeks'  service  was  treat- 
"  ed  by  them  as  a  part  of  the  service  done  to  her."  So  that  his 
Lordship  thought  that  the  deduction  of  wages  (properly  so  call- 
ed) for  the  time  of  absence  would  have  been  a  dissolution  of 
the  contract.  In  all  the  other  cases  of  dispensation  where  some 
part  of  the  wages  was  deducted  in  consequence  of  improper 

{a)  Burr,  S.  C.  481. 

absence^ 


ao6  CASES  IK  TRINITY  TERM, 

1792.       absence,  it  was  done  at  the  end  of  the  service,  and  these* 
ceptance  of  the  senrant  again  after  his  absence  was  nnconditi- 
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^"  onal,  which  it  was  not  in  this  instance ;  and  therefore  this  am- 
The  in^Uttt-  ^  Y^  considered  as  a  conitnictiye  assent  to  the  departure^ 
Sitrro&ik  ^hich  was  presumed  in  the  other  cases*  From  the  cnrdUD- 
stance  of  the  servant's  being  received  after  an  absence  without 
previous  consent,  a  presumption  has  been  raised  in  manj  cases 
that  the  master  was  willing  to  dispense  with  the  service  during 
such  absence :  but  here  that  presnmption  is  rebotted  by  the 
master's  conduct  in  taking  up  the  servant  on  a  warrant,  and 
in  deducting  his  wages  for  that  time.  So  that  the  Court  cannot 
say  that  the  servant  was  constructively  in  his  master^s  service, 
when  the  master  has  by  his  own  act  negatived  it.  The  servant 
could  not  in  an  action  have  recovered  his  wages  for  the  thirteen 
weeks,  as  was  observed  on  a  similar  occasion  in  JZ.  v.  Wesimeat^ 
(a)  i  and  if  not,  he  could  not,  as  against  the  parish,  claim  a 
settlement. 

Lane  and  NareSy  contri^  were  stopped. 

Lord  Kenyox,  Ch.  i^ — If  the  old  contract  was  dissolved 
when  the  servant  absented  himself  and  a  new  one  entered  into 
on  his  return,  I  agree  that  the  pauper  could  not  gain  a  settle- 
ment by  serving  under  it.  And  therefore  the  question  is,  whe» 
ther  the  service  after  the  pauper's  return  were  performed  onder 
the  old  or  a  new  contract?  This  b  one  of  the  many  cases  in 
which  we  have  to  regret  that  the  words  of  the  statute  have  been 
departed  from :  bat  as  there  is  a  series  of  adjudged  cases,  the 
principle  of  which  applies  to  the  present,  it  is  too  much  for  us 
to  overturn  them,  though  if  the  question  were  now.  to  arise  for 
the  first  time,  perhaps  we  should  make  a  dilferent  determiaatioo* 
It  has  been  decided,  that  absence  at  the  beginning  the  mid- 
'[  die,  or  the  end,  of  the  year,  may  be  dispensed  with,  either  with 
the  consent  of  the  master  or  for  an  excusable  cause.  In  2Z.  v. 
Hanbmy  (A)  it  was  held  that  an  absence  for  a  fortnight  did  not 
defeat  the  settlement,  though  the  wages  were  deducted  for  that 
time.  Now  it  is  impossible  to  distinguish  this  case  from  that  in 
principle.  It  has  been  said,  however,  that  the  absoice  in  Aat 
case  was  for  a  shorter  period  than  in  the  present :  but  I  wish 
that  those  who  used  such  an  argument  would  have  drawn  the 
line,  and  given  us  the  neplus  tdtra^  Probably,  if  the  first  case 
after  the  statute  had  arisen  upon  an  absence  of  thirteen  weeks, 
the  Court  would  have  started  at  the  question:  but  the  Court 

,    («)  Cmld.  11^  (i)  Bwrr.  S.  C.  3SS. 

have 
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have  gone  on,  step  by  step,  and  having  held  that  service  for  a       1 7d2. 
ibrtnigbt  may  be  dispensed  with,  I  think  we  are  bound  by  the     _, 

..i«»  fi*  *  The  Kino 

pnnciple  of  those  ^ases  to  say  that  this  pauper  gained  a  settle-       agah,i 
ment  in  fVelford  by  hiring  and  service.     For  on  his  return  he  '^J2I«t"'* 
was  received  again  into*  his  master's  service,  where  he  continued     *"«"«*»• 
under  the  old  contract.    iPfaere  is  no  ^reteni^  to  say  that  he 
entered  into  a  new  contract;  and  the  master's  object  in  appre- 
hending him  by  a  warrant,  was  to  compel  him  to  complete  the 
service  under  the  old  contract. 
BuLLFR,  J.  and  GubsE,  J.  of  the  same  opinion. 

Order  of  Sessions  quashed. 


The  King  against  The  Inhabitants  of  Whittleska.         SatmrAiy, 

June  %^<L 

jmr   SABELLf  his  wife  void  son,  were  removed  from  Craw^  A  settlement 
^^  •  land,  m  the  parts  of  Holland  in  Lmeolnshire,  to  Whittle-  ]^^^  ^t  df- 
$ea  in  Cctmiridgeskire :   on  appeal  the  order  of  justices  was  fice  of  hog-ringer 
quashed,  si^ject  to  the  opinion  of  this  Court  on  the  following  it  bebg  stated* 
case:  The  pauper,  IV.  Sarellj  for.  IS  years  and  upwards  prior  was'chos^^i^ 
to  and  iimnedia«e(v  before  bis  Mttioval  to  Whitiksea  resided  in  '^'"  jn  '^  *  . 

"^  court-leet;  and 

Craodands  befem  which-  time  he  Kf  as  legally  settled  in  Whittlesea.  that  it  was  an 
During  his  residence  at  Croffoiand  he  was  legally  chosen  an  hog-  utiquity^lnd 
ringer  for  the  parish  of  Cmiotattd  &t  Otie  year,  at  a  court-leet  J^^f^S!  ^ 
for  Ae  manor  of  Crmlands  he  was  presented  by  the  jury  for  the 
■aid  office,  and  wns  sworn  Cherdh  and  paid  four-pence  for  the 
oath;  and  he  served  such-  office  two  jrears  on  his  own  account* 
The  duty  of  such  office  is  to  attend  the  open  commons,  to  tee 
that  all  hogs  turned  thereupon  were  rung;  and  such  hogs  as 
were  not  rung^  it  was  the  duty  of  his  oS&ce  to  take  to  the  pounds 
which  he  fre<pieotly  did ;  and  he  always  received  one  pehny  for 
impounding,  and  sixpence  for  ringing  each  hog.  The  appoint* 
ment  to  such  c^oe  is  of  great  antiquity,,  and  serviceable  to  the 
inhabitants  of  the  parish  of  Crffwland.  During  the  paup^s  re^ 
sidence  at  Crawkmd  there  he  rented  a  house,  of  one  AUaniy  at  the 
yearly  rent  of  eight  guineas,  for  which  he  was  to  payj  and  did 
pay,  aU  taxes  and  rates,  &c  The  case  then,  set  forth  evidence 
resf>ecting  the  pauper's  paying  the  taxes,  &c.  but  it  did  not 
satisfiictorily  appear  whether  or  not  he  was  rated. 

Baaoer  and  Daunceif^  in  support  of  the  order  of  Sessions,  were 
stopped  by  the  Court. 

ErskinCf 
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1792.  JErskinej  Chambrej  and  Balguy^  co^i/nL— The  place  oTan  hog« 

—   ringer  is  not  an  office  known  to  the  common  law;  it  is  in  its 


^«J!rf°     nature  a  private  employment;  and  ite  duty  is  merely  to  take 
The  inW>it-    ^^^  ^^^  ^^  jjQgg  ^Q  jj^j^  gQ  Qj^  xHi^  commons  nnning.     It  is 

Wf  ITTLE8KA.  ^^  the  cmploym'ent  of  a  shepherd,  whose  duty  it  may  be  to  take 
care  of  the  sheep  of  many  individuals  in  the  parish*     But  even 
if  it  can  be  called  an  office,  it  is  not  a  public  office  within  the  act 
of  parliament  (a).     In  all  the  cases,  in  which  a  settlement  has 
been  gained  by  serving  an  office,,  there  has  he&OL  a  public  duty 
annexed  to  it :  whereas  diis  is  of  a  private  nature.    And  thoiigh 
it  is  stated  in  the  case  to  be  an  office  of  great  antiqui^  in  the 
parish,  it  must  have  originated  in  a  bye-law,  made  at  the  court- 
leet  by  those  individuals  who  had  a  right  of  common.    In  1  So. 
Abr.  5^1.  L.  X.  pL  6.  it  is  said,  that  a  person  cannot  be  amerced 
at  a  leet  for  surcharging  a  common ;  and  the  reason  given  is, 
because  it  concerns  private,  interests,  and  not  those  of  the  public 
So  that  for  whatever  length  of  time  this  office  may  have  existed, 
.    as  it  merely  concerns  the  interests  of  individuals,  it  is  a  private 
and  not  a  public  office. 

Lord  Kenton,  Ch.  J. — It  is  stated  in  die  case  that  this  is  an 
annual  office  of  great  antiquity,  and  serriceable  to  the  parish  at 
large;  and  that  there. is  an  oath  of  office.  Therefore  it  seems 
to  me  that  it  is  a  public  and  annual  office  within  the  meaning  of 
the  act  of  parliament  Every  employment  in  a  parish  is  not 
indeed  equal  to  express  notice,  though  it  be  a  matter  of  notoriety 
to  the  parish.  It  was  once  made  a  question  whether  shoeing  the 
horses  of  the  lord  of  the  manor  was  not  equal  to  notice ;  but  it 
.was  determined  not  to  be  equivalent.  If  this  person  had  been 
hog-ringer  to  certain  individuals  only,  he  would  not  thereby 
.have  gained  a  settlement:  but  he  was  not  merely  an  officer  of 
A*9  B.f  or  C,  but  of  all  the  inhabitants  of  the  parish.  It  has 
been  held  that  a  tithingman  (6),  borsholder  (r),  an  aletaster  (cQ, 
.  or  a  hayward,  may  gain  a  settlemoit  by  serving  either  of  those 
offices ;  and  the  latter,  whose  duty  it  is  merely  to  take  care  of 
.  the  fences  within  his  district,  capnot  be  distinguished  from 
case. 

Order  of  Sessions  confirmed. 

(a)  3  IPI  3.  «.  zz.  s,  6.  (^)  Sira»  444. 

(0  ^urr.  S.  C.  %%3.  (d)  U.  365. 


The 


IN  THE  THlRTY-SECOm)  YeAB  OF   G£OBGE   III.  809 

« 

^      1792. 


The  Kino  against  P.  Bleasdale  and  Another. 


nPHIS  was  a  conviction  on  the  statute  of  5  Ann.  c.  14.  5.  4.  '  . 

for  using  a  greyhound  to  destroy  game,  without  being  canoot  b<^  con- 
qualified  ;  for  which  the  defendants  were  convicted  in  51.  eacii ;  ratTp^akicT 

which      •  under  5^*. 

.  t  14.  s.  4.  for 

The  Court,  without  hearing  any  argument,  said,  could  not  be  u<>os  *  r^* 
supported;  for  that  it  was  only  one  offence;  and  that  the  ma-  s^ game, 
gistrate  should  only  have  convicted  them  in  one  penalty.    That  ^*if  o'*^^i 
this  question  depended  on  the  5  Ann.  c.  14.  s.  4.  which  enacts, 
'^  That  if  any  person  or  persons,  not  qualified,  &c.  shall  keep  or 
<<  use  any  greyhounds,  &c.  to  kill  and  destroy  the  game,  and 
*\  shall  be  thereof  convicted,  &c.  the  person  or  persons  so  con- 
*^  victed  shall  forfeit  the  sum  of  five  pounds:"  and  they  said 
that  this  point  had  been  several  times  decided,  in  Hardman  v. 
Whitacre  (a),  and  in  others. 

Conviction  quashed. 

Wood,  in  support  of  the  conviction. 

Chambre,  contrd. 

(a)  BuU,  N.  P.  189. 


The  Kino  against  Pickerill.  ^««^>. 


/^N  a  quo  warranto  information  against  the  defendant,  as  a  ^  defendant,  ia 
^"^  burgess  of  Newcastle*under'lA/me,  a  verdict  was  found  for  *^^^^*^- 
the  relator  on  all  the  issues;  on  which  judgment  of  ouster  was  fortheoMcaoa 
entered  up,  **  and  that  the  defendant,  in  order  to  satisfy  our  said  iXi 
lord  the  king  for  and  on  account  of  the  usurpation  aforesaid,  ^SL^SJd 


ft9warraitt0 
brmationi 

"  lord  the  king  for  and  on  account  of  the  usurpation  aforesaid,  ^j^-^d  under 
«  be  taken,  &c.;  and  that  J.  Wilkinson  (the  relator)  do  recover  thebrdi' act. 
*^  against  the  defendant  180/.  for  costs,"  &c.     On  which  a  writ  z  B.icP.336. 
was  issued,  requiring  the  sheriff  o(  Staffordshire  to  take  the  de-  *     **'  ^''*^ 
fendant,  &c  ^^  to  satisfy  us  concerning  bis  redemption,  by  rea- 
*^  son  of  his  claiming  to  have,  use,  and  enjoy  the  office  of  a 
^'  burgess,"  &c. ;  and  this  writ  was  indorsed  thus :    ^^  Allowed 
<<  for,  for  costs,  1 80/. 

Bower  obtained  a  rule,  on  a  former  day,  calling  on  the  rela- 
tor to  shew  cause  *^  why  the  defendant  should  not  be  discharged 
**  out  of  the  custody  of  the  sheriff  of  the  county  otStaJffbrd,  ou 
<<  payment  of  a  small  fine  for  bis  redemption,  by  reason  of  the 

V  premisses  whereof  he  stands  convicted  in  this  cause:"  and 

he 


>. . 
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1792.  he  stated  that  the  object  of  his  motion  was  to  enable  the  defend* 
ant  to  take  the  benefit  of  the  lords^  act  at  the  next  aasizei,  aa  to 
that  part  of  the  execution  which  related  to  the  costs. 
PicKtftiLL.  Leycester^  who  now  opposed  this  role,  said.  He  had  no  objec- 
tion to  the  defendant's  being  discharged  out  of  custody  as  to 
that  part  of  the  execution  which  related  ta  the  oonteitipt;  but 
insisted  that  this  rule  could  not  be  supported,  because  there 
was  no  pretence  now  to  discharge  him  as  to  the  other  part^  re- 
specting  the  costs.    On  this  ground 

The  Court  agreed  that  the  rule  must  be  discharged,  sajin|^ 
however,  that  the  fine  to  the  king  in  such  a  case  was  mferdy 
nominal;  and  that  that  would  be  no  objection  to  the  disfisid- 
ant's  being  discharged  out  of  custody  under  the  lordsi*  act,  as  to 
the  execution  for  the  costs,  which  was  now  considered  as^  aa 
execution  in  a  civil  suit  (a). 

Rule  discharged^ 

(«)  Vid.  J2.  ▼.  Si9k*ti  Cwiof,  X36.;  M.  w,  Mytr»^  ante  i  voL  166^ 


AfM^>  The  Ejng  against  Bcllringeb. 

Where  c  chtf.  A  N  informatuHi  in  nature  of  a  quo  "warranto^  was  filed  agaiost 
tbatSeanyor  ^^  the  defendant,  calling  upon  him  to  shew  by  what  autho- 
SJkfo^  rity  he  claimed  to  be  a  capital  burgess  of  the  number  of  twenty- 
dme  bong,  and  fouf^  in  the  boTough  of  Bodmifi.  The  plea  set  forth,  That  Bod- 
cottociiferthc  fitin  was  an  andent  borough;  and  was  incorporated  by  tbe 
the  i^Kfut  ^^''^^  ^f  ^^  Mayor  and  Burgesses  of  the  Boroi^h  of  Bodmin  : 
^^^^^^  That  there  ought  to  be  twenty-four  capital  bofgesses  of  the 
common  cowKal  number  of  twmty-four;  and  that  the  office  was  an  office  of 
body.coostiting  tmst,  touching  the  government  of  the  borough,  and  the  admi- 
fmtjii^  rf^  nistration  of  pubKc  justice.  It  also  set  forth  a  charter  of  the 
whole  number  5th  of  Eliz.  incorporating  the  borough  by  its  andent  name; 
form  an  elective  and  Ordaining  that  there  should  be  twelve  capital  burgesses  and 
that  if  ^  cor-  Counsellors  of  the  borough,  and  twenty-four  other  capital  bur- 
S^bo^^tha  8^^^^  ^^  ^^®  number  of  twenty-four;  which  twenty-four,  toge- 
to  many  do  not  ther  with  the  twelve,  should  be  the  common  coundl  Ibr  the 
tion  can  be  had"  government  of  the  borough,  and  for  asskting  the  mayor  for  the 
^xiiLadS.  ^^^  being:  — and  another  charter  of  the  $6A  of  Elizabeth^ 
%  Mad.  %is.  whereby  she  granted,  That  the  mayor  and  thirty-six  capital 
333-  DUigesses,  bemg  the  common  eotmdl  t>f  the  borooghi  together 


^/?5  ^/r^ 
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ivith  tbe  commoii  derk  for  the  time  being  {a)^  or  the  major  pdri 
of  them,  from  time  to  time,  and  in  aU  times  to  come^  should 
yearly,  viz.  en  24th  September^  choose  one  honest  nan  of  the 
number  of  the  twelve  capital  burgesses,   at  that  time  in  the 
borough  inhabitant,  who  should  be  mayor  for  a  year  following; 
and  that  he,  after  his  election  and  before  his  admission,  should 
take  his  oath  of  office  befere  the  last  mayor,  in  the  presence  of 
the  aforesaid  diirty-six  capital  burgesses  for  the  time  beings  or 
the  major  part  of  them :  and  that  the  nun/or  and  common  clerk 
for  tie  time  beings  and  the  common  council  for  the  time  beings  or 
the  major  part  of  them^  should  elect  all  the  officers  and  ministers 
of  the  borough ;  and  that  such  officers  and  ministers  should  bo 
sworn  in  before  the  mayor  and  common  clerk,  and  the  commoii 
council  for  the  time  beings  or  the  major  part  of  tAem:  and  in 
case  of  the  death  or  amotion  of  the  mayor  for  the  time  beif^ 
within  the  yeai",  that  it  might  be  lawful  for  the  said  common 
clerk  and  thirty-six  capital  bui^gesses,  being  the  common  conn* 
cil  of  tbe  said  borough,  or  the  major  part  if  them  for  the  time 
beingf  to  elect  one  of  the  aforesaid  twelve  capital  burgesses  to 
be  mayor ;  and  that  he  should  take  bis  oath  before  the  commpn 
clerk  and  capital  burgesses,  or  the  major  part  of  them.    It  then 
gave  power  to  the  mayor  and  common  council  for  the  time  be» 
ing,  or  the  major  pari  of  them^  to  commit  or  fine  such  as  refuse 
to  serve  the  offices ;  and  if  it  should  happen  that  any  of  the 
aforesaid  capital  burgesses  for  the  time  being,  or  any  other  o& 
ficer,  &C  for  the  time  being,  or  any  burgess  of  that  borough,  in 
their  functions,   should  misbehave  or  commit  any  crime  for 
which  he  sfaouU  be  thought  worthy,  by  tbe  sentence  of  the 
mayor  and  thirty-six  capital  burgesses,  or  the  major  pari  of  them 
for  the  time  being,  from  his  office  to  be  removed,  then  and  so 
often  it  should  be  lawful  for  the  aforesaid  mayor  and  thirty-six 
capital  burgesses,  or  the  major  part  of  them,  such  person,  &€•  to 
amove.    Tbe  plea  stated  the  acceptance  of  these  charters;  wbA 
that  on  25ih  June,  1790,  there  were  only  six  capital  burgesses 
and  counsijellors,  and  only  twelve  capital  burgesses  of  the  number 
of  twenty-four,  then  living  and  surviving;  and  that  on  the  same 
day  the  defendant  was  elected  one  of  the  twenty- four  by  a  migo* 
rity  of  the  then  capital  burgesses  and  counsellors,  and  of  the  then 
capital  burgesses  of  the  number  of  twenty-four,  &c.;  by  reason 
of  which,  &c.;  and  so  claimed  title.     To  this  it  was  replied,  1st, 
That  from  the  granting  of  the  letters  patent  in  the  S6th  Elh. 

(«)  la  tlM  iad  aU  otlKT  ptito  of  tbe  cliirim  wberc  tlKie  ^i«^ 
breriited  /r*  tmfvn  tmiiMU 

hitherto 


1792. 
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]fYd2.       hitherto  a  certain  usage  and  custom  touching  and  concerning 

■'         the  election  of  the  said  officers  and  ministers,  in  those  letters 

agaim^^  patent  mentioned,  hath  prevailed  within  the  said  borough,  viz^ 
B<f.LAiMo».  ^ij^^  during  all  the  time  aforesaid,  nineteen  at  least  of  the  said 
mayor,  common  clerk,  and  common  council,  in  those  letters 
patent  mentioned,  have  been  used  and  accustomed,  and  ought 
to  assemble  themselves  and  meet  together,  and  have  during  all 
the  time  aforesaid  assembled  themselves  and .  met  t<^;ether,  at 
every  election  of  the  said  officers  and'ministers,  or  any  of  them, 
in  those  letters  patent  mentioned,  except  at  the  said  supposed 
election  of  the  said  defendant  in  the  said  plea  mentioned,  viz. 
at,  &c.;  concluding  with  a  verification  (a).  2d  Replication, 
That  from  the  granting  of  the  said  letters  patent  of  36th  of  Eliz. 
hhherto  a  certain  usage  and  custom,  touching  and  concerning 
the  Section  of  the  said  officers  and  ministers,  in  those  letters 
patent  mentioned,  hath  prevailed  within  the  said  borough,  xnz. 
.that  during  all  the  time  aforesaid,  no  election  of  any  of  the 
said  officers  or  minbters  hath  been  nor  ought  to  have  been  had 
or  made,  by  a  less  number  than  nineteen  of  the  said  mayor, 
common  clerk,  and  common  council  in  those  letters  patent 
mentioned;  and  that  during  all  that  time^  whenever  a  less 
number  than  nineteen  of  the  said  mayor,  common  derk,  and 
common  council  have  assembled  and  met  together  for  the  pur- 
pose of  electing  any  of  the  said  officers  or  ministers,  such  as- 
sembly and  meeting  hath,  during  all  the  time  aforesaid,  been 
ased  and  accustomed  to  be,  and  ought  to  have  been  broken 
up  and  dissolved,  and  such  intended  election  omitted  and  post- 
poned for  want  of  a  sufficient  number  of  the  said  mayor,  com- 
mon clerk,  and  common  council  to  proceed  to  such  election, 
to  wit,  &c.  The  Sd  Replication  stated  the  custom  to  be.  That 
every  election  of  any  of  the  said  officers  or  ministers  in  those 
letters  patent  mentioned,  jshould  be  had  or  made  by  nineteen  at 
least  of  the  said  mayor,  common  clerk,  and  common  council^- 
&c.  To  each  of  these  there  was  a  general  demurrer  and 
joinder. 

This  case  was  first  argued  in  last  Hilary  Terra,  by  East  for  the 
demurrer,  and  Gibbs,  contra ;  and  in  this  Term  by  Bavoer  for  the 
demurrer,  and  Morris,  contrd. 

„  (a)  On  the  first  argument,  the  Coon  being  of  opinion  that  at  any  rate  this  usage  was 

not  well  pleaded  in  the  replication,  because,  for  aught  appeared  to  the  contrary,  the  fact  of 

»     a  smaller  number  than  nineteen  having  met  for  the  purpoM  of  election,  and  attempted  in 

vaiii  to  make  an  election,  had  ncrer  occurred,  leave  was  given  to  amend  the  pleadings ;  and 

the  two  other  replications  were  added  before  the  second  argument.  ^ 

Arguments 
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.   Arguments  in  support  of  the  demurrer.     Two  questions  oris^       1792; 
on  this  record :  1st,  As  to  the  usage  which  is  pleaded  to  controul 


the  construction  of  the  charter.     2d,  As  to  the  true  construction       agaitut 
of  the  charter,  independently  of  the  usage.     1.  The  attempt  to  B**-*'*"'®*** 
plead  an  usage  in  this  manner  is  perfectly  new,  and  therefore 
very  questionable  oh  that  account  alone.     It  cannot  be  supported 
either  on  principle  or  precedent ;  usage  at  most  is  no  more  than 
evidence  of  some  general  law  or  contract;  and  no  matter  of 
mere  evidence  can  be  pleaded.     In  the  case  of  contracts  no 
parol  evidence  can  be  admitted  if  the  contract  itself  exist;  nei- 
ther can  it  in  the  case  of  an  existing  charter ;  but  if  this  be  ad- 
missible, it  will  be  letting  in  parol  evidence  indirectly  of  what 
cannot  be  done  directly.     Usage  may  be  given  in  evidence  of 
ancient  prescriptions  in  a  corporation^  which  presuppose  a  char- 
ter ;  but  it  cannot  be  pleaded  as  the  evidence  of  such  a  charter, 
nor  is  there  any  case  where  it  has  even  been  admitted  as  evi- 
dence of  a  charter  acknowledged  to  exist ;  because  it  would  be 
admitting  secondary  evidence;  and  if  not,  ct  fortiori  it  cannot  be 
pleaded.    If  such  an  usage  be  pleadable,  when  does  it  begin 
to  have  legal  existence?    There  is  no  limitation  of  time  known 
to  the  law ;  its .  advances  are  gradual  from  the  moment  of  the 
charter  being  granted ;  and  if  this  replication  be  sustainable,  an 
usage  of  a  week  old  may  equally  be  pleaded  to  controul  the 
meaning  of  a  charter ;  which  would  be  manifestly  absurd.     Be- 
sides, it  is  permitting  the  grantees  to  construe  the  king's  char- 
ters instead  of  his  Courts  of  Law.     The  consequences  of  this 
would  'be  highly  inconvenient ;  it  would  tend  to  introduce  con- 
fusion.    The  same  words  might  have  a  different  construction 
put  on  them  in  different  placesr    The  mischief  would  extend  ' 
still  further.     If  charters  may  be  thus  construed  by  those  who 
act  under  them,  so  may  deeds  and  acts  of  parliament.     The  at- 
tempt indeed  was  once  made  to  construe  the  43  Eliz.  relative 
to  the  rating  of  personal  property  by  the  usage  which  had  pre- 
vailed under  it,  but  that  was  found  to  be  so  contrary  in  different 
parishes,  that  no  further  notice  has  been  taken  of  such  an  ar- 
gument since;  but  cases  may  be  cited  where  evidence  of  usagd 
has  been  adverted  to  by  the  Court  in  construing  charters ;  such 
as  Bex  v.  Varlo^  Cowp.  248;    Blankley  v.  Winstanley^   8  Term 
Rep.  279;   and  Cape  y.  Hundley^  M.  17  Geo.  3.  there  cited: 
but  upon  all  those  and  other  cases  to  the  like  effect,  these  obser- 
vations may  be  made :  That  where  the  usage  has  been  adverted 
to,  it  has  been  as  evidence  of  something  else,  as  of  a  charter, 
and  not  as  a  substantive  fact  of  itself,  such  as  it  is  here  pleaded. 
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1799*  It  bas  alto  beon  admitted,  not  as  evidence  of  an  usage  since, 
but  before  the  charter,  which  was  the  subject  of  consideration : 
ttBd  as  the  corporation  claimed  rights  by  yirtue  of  the  usage 
which  presupposed  a  former  charter,  the  only  question  has  been. 
Whether  the  words  of  the  subsequent  charter  have  been  expHdt 
enough  to  overthrow  the  former  usage?  Again,  where  recourse 
has  be^i  had  to  it  at  all,  it  has  been  to  preserve  the  corporation, 
and  not  to  destroy  it,  as  it  is  attempted  now.  In  the  next  place, 
even  where  the  usage  has  been  on  the  same  side  to  which  the 
Court  leaned  in  the  construction  of  the  charter,  they  have  ex- 
pressly waved  it  as  the  ground  of  their  opinion,  and  only  ad- 
verted to  it  as  confirmatory  thereof;  but  if  on  the  words  of 
the  charter  itself  they  have  been  of  a  different  opinion,  they 
have  always  treated  the  usage  with  n^lect,  and  disavowed  its 
being  binding  upon  them:  and  it  luis  been  often  said,  that 
where  the  words  of  a  charter  were  plain,  usage  oonld  not  alter 
them;  if  doubtful,  they  might  be  explained  by  it  Tliis  fur- 
nishes another  strong  objection  to  the  replication:  for  it  is  a 
dear  rule  in  pleading,  that  no  matter  can  be  pleaded  which, 
admitting  it  to  be  true^  is  inconclusive :  and  it  will  not  be  pre- 
tended that  if  the  Court,  independent  of  the  usage  would  con- 
strue the  charter  one  way,  they  are  bound  by  foroe  of  the  usage 
to  construe  it  another.  This  brings  the  argument  to  the  true 
and  only  question,  namely,  Whedier  by  the  tme  construction 
cS  the  charter  of  the  S6th  JEliz.  a  majority  of  the  whole  number, 
or  only  of  the  existing  body  of  the  corporation,  are  necessary 
to  form  an  election  to  the  office  held  by  the  defendant?  The 
words,  on  which  that  question  more  immediately  turns,  are 
<<  That  the  mayor,  and  the  common  clerk  for  the  time  being, 
^  and  the  common  council  for  the  time  being,  or  the  major 
*^  part  of  them,  should  elect  all  the  officers  and  ministers,**  &c. 
The  corporation  consisting  of  the  mayor  and  thirty-six  capital 
burgesses,  it  is  contended  on  the  other  side  that  the  major  part 
of  them  must  mean  the  major  part  of  the  wh(de  body  ccnusting 
of  the  definite  number  of  tliirty-seven ;  and  consequently  that 
no  less  than  nineteen  can  form  the  election ;  but  the  words  be- 
fore used  ^'  for  the  time  being,"  necessarily  refer  to  the  exist- 
ing body  at  the  time ;  and  therefore  the- major  part  of  them  must 
mean  the  major  parr  for  the  time  beings  or  of  the  existing  corpo- 
ration. This  is  the  plain  grammatical  construction  ;  a  construc- 
tion the  more  proper,  because,  as  Lord  Coke  says  (a),  the  king^s 
grants  ought  to  have  a  liberal  and  favourable  construction, 

(a)  2  lost.  497. 

^  usjue 
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usf»^  ad  plemiudioem ;  but  eren  if  diat  were  more  doubtfal  thiiii       1 792. 

it  is,  it  19  an  excellent  rule  for  the  constmction  of  dmrters  to   '"' 

expound  doubtful  phrases  by  other  JMtfts  of  the  diarter.  Now  _  0gaimi 
to  shew  that  these  wordi  Jbr  the  time  bring  refer  to  the  esisting 
state  of  the  corporation,  it  is  onlj  nooessary  to  advert  to  that 
part  of  the  charter  which  provides  for  the  election  of  another 
mayor  upon  the ^  death'  or  removal  of  one  within  the  year;  and 
there  the  electioD  is  ordained  to  be  made  by  the'  common  clei^ 
and  thirty-six  capital  buif^esses,  or  the  major  part  for  the  time 
being.  No  words  can  express  a  stronger  reference  than  *  these 
to  the  existing  body ;  and  that  the  majority  referred  to  by  Hie 
charter  must  be  taken  to.  mean  the  major  part  for  the  time  being, 
although  not  so  directly  expressed,  is  iurdier  evident  from  the 
dattse  rdative  tD  the  removal  of  the  offio^^  and  ministers  for 
misbdiaviouv,  whic^  is  to  be  ^^  if  thought  worthy  by  the  sen- 
<^  tence  of  the  mayor  and  thirty-six  ca^tal  burgesses,  or 
"  the  miffor  part  of  them  for  the  time  being,  &c.  to  be  removed ;" 
and  yet  it  is  expressed  that  the  actual  amoval  in  consequence 
thereof  shaU  be  by  the  <'  mayor  and  thirty-six  capital  burgesses, 
or  the  major  part  oftkim!*  Now  Mmajor  part  of  them  referred  in 
this  charter  to  tlie  original,,  and  not  to  the  existing  number,  this 
gross  absurdity  would  follow^  that  a  less  number  might  judge 
of  the  propria^  of  the  amoval  than  was  necessary  to  do  the 
ministeriaL.act  of  $xooving:  and  those  words  are  not  so  strong 
as  the  clause  in  question,  where  the  words  for  the  time  being 
immediately  precede  or  the  major  part  of  them.  In  order^ 
therefore^  to  make  the  charter  consistent  and  sensible^  the 
construction  contended  for  by  the  defendant  ought  to  pre* 
vaiL  But  as  it  is  only  pi>et60ded  that  the  usage  ought  to  be 
called  in  aid  of  the  construction,  where  the  meaning  of  words 
in  a  charter  are  doubtful ;  and  as  it  caniftot  be  contended 
that  words  can  any  longer  be  said  to  be  doubtful,  whatever 
they  might  have  been  thought  to  be  originally,  afler  a  pre- 
cise legal  meaning  has  been  affixed  to  them  by  a  Court  of 
law,  these  words  can  no  longer  be  argued  to  be  doubtful,  hav- 
ing been  already  interpreted  by  this  Court,  in  the  ease  of  the 
King  V.  Grimes  (a),  supported  on  other  authorities.  One  of  the 
questions  there  was,  WheUier  JcAn  Leigh,  who  presided  as  mayor 
at  the  defendant's  Section,  was  a  good  mayor,  the  election  of 
a  mayor  to  he  hy  the  mayor  and  eleven  capital  burgesses  for  the  time 
beimg{b)^  or  the  major  part  of  them  ;  which  is  the  same  expression 

(«)  S'  Smr,  %s^  {hy  Pro  tempore  txiiteiit  at  Sa  thii  cast. 

as 
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1792<       as  oocars  in  this  case.    Tliat  charts  afterwards  stated  that  tbey 

-^"^ = should  assemble  at  the  GuildAaUj  and  that  the  major  part  of 

^mima  them  th^  there  assembled  should  elect.  There  were  at  that  time 
only  eleven  capital  burgesses,  including  the  mayor,  existing; 
and  LeigVs  election  was  made  by  four  only,  who  were  asseiiK 
bled  at  the  GtdldhaU^  in  the  absence  of  the  rest  The  Ckmrt 
held  the  reasonable  construction  of  the  charter  to  be^  that  the 
mayor  and  a  major  part  of  the  subsisting  burgesses  should  meet 
to  form  the  election.  Now  the  major  part  of  the  subsisting  body 
would  have  been  six;  whereas  seven  were  necessary  to  make  a 
majority  of  the  whole  number. 

(BuLLER^  J.  remarked,  that  Aston^  J.  had  said  in  that  case^ 
that  though  a  majority  of  the  subsisting  body  was  sufficient  to 
form  the  election  when  met,  yet  that  there  still  must  remain 
enough  of  that  subsisting  body  to  form  a  majority  of  the  whole 
body  when  the  corporation  was  fulL) 

To  this  it  was  answered,  That,  whatever  opinion  Astan^  J. 
might  have  thrown  out  in  that  case  upon  the  subject,  it  does 
not  appear  that  the  rest  of  the  Court  adopted  it :  indeed  in  the 
printed  report,  their  reasoning,  which  is  stated  Jo  be  the  reason- 
ing of  all  the  judges,  proceeds  upon  a  different  foundation.— 
And  in  two  subsequent  cases  Astofij  J.  himself  seems  to  have 
adopted  a  different  opinion ;  first  in  &  v.  VarUmy  Coup.  248f 
where  the  election  of  mayor  being  by  the  mayor,  aldermen,  and 
burgesses,  or  the  greater  2^ort  of  them^  Aston^  J.  and  the  rest  of 
the  Court  expressly  declared  their  opinion.  That  an  election  by 
the  major  part  of  those  assembled  was  sufficient,  although  it 
might  not  form  a  majority  even  of  the  subsisting  body ;  that 
being  indefinite.  There  too,  the  words  for  the  time  being  were 
wanting,  which  makes  it  stronger  than  this  case.  And  those 
very  words  were  afterwards  strongly  relied  on  by  Aston,  J.  Res 
V.  Monday,  Cowp.  538 ;  who,  in  answer  to  a  question  of  Lord 
Mansfieldf  whether  in  a  case  of  a  definitive  body  a  majority  of 
the  whole  number  was  not  ndcessary  to  constitute  ah  election, 
answered  that  it  was  so  conceived  in  Rex  v.  Reese ;  and  Rex  v. 
Nemsham :  but  that  in  the  case  before  them  the  words  seetn  to 
confine  it  to  a  majority  of  the  members  far  the  time  being.  And 
there  the  words  referred  to  were  exactly  the  same  as  these. — 
The  question  of  construction  there  seems  entirely  conduded  by 
these  authorities. 

Against  the  demurrer,  it  was  insisted  to  be  hardly  necessary 
to  refer  to  the  usages  at  all,  the  wordsof  the  charter  itself  being 

plainly 


IN  THE  Thibty^secomo  Year  ot  GEOROEIII.  tiY 

plainly  against  die  defendant;  bnt  if  they  were  only  proved       179S. 
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to  be  doubtful^  and  to  be  capable  of  either  construction,  then 
die  usage  was  a  proper  and  l^al  expositor  of  them;  and  be-  t^tAti 
ing  so,  was  properly  put  upon  the  record.  First,  it  was  *'*'*»^***-, 
contended.  That  the  construction  of  the  charter  would  be  uni- 
form, consistent,  and  sensible,  by  referring  the  words  fir  the 
time  beings  upon  which  the  main  stress  is  laid,  to  the  different 
individuals  of  whom  the  corporation  might  be  composed  in 
after-times  from  the  granting  of  the  charter.  Those  words  can 
have  no  other  signification  in  many  parts  of  the  charter;  as 
where  applied  to  the  mayor,  or  common  clerk,  for  the  time  be* 
ing;  that  is,  the  mayor,  &c.  whoev^  he  may  happen  to  be  at 
such  a  time.  If  that  be  so  with  respect  to  those  officers,  the 
same  words  ought  to  have  the  same  construction,  when  ap- 
plied to  the  other  members  of  the  corporation,  namely,  the 
body  composed  of  twelve,  and  that  of  twenty-four.  These 
are  expressly  directed  to  form  the  common  council  of  thir^« 
six.  Each  of  the  persons  there  named  was  first  to  take  upon 
him  one  of  these  offices;  and  when  the  charter  directs  how  the 
elections  shall  be  made  in  after-times,  it  naturally,  though  per- 
haps only  superfluously,  describes  those  bodies  with  the  addi- 
tion of  the  words  <<  for  the  time  being;''  —  and  meaning 
no  more  than  in  the  other  cases  before  alluded  to,  that  those 
who  for  the  time  being  filled  those  thirty-six  offices,  which 
formed  the  common  council,  should  elect.  If  the  charter  be 
read  with  this  view,  all  the  difficulties  started  on  the  other  side 
are  removed  at  once;  and  the  same  words  will  have  the  same 
construction  throughout  the  charter,  which  will  not  be  the  case 
according  to  the  construction  contended  for  by  the  defendant 
In  several  parts  of  the  charter,  where  the  words  **for  the  time 
beingj  or  the  rnqfor  part  of  them,**  occur,  it  is  with  express  re- 
ference to  the  common  council,  as  consisting  of  thirty-six;  as 
in  the  election  of  mayor,  &c.  Now  the  major  part  for  the  time, 
being  of  thirty-six  can  have  but  one  interpretation.  With  re- 
spect to  the  King  v.  Grimes.{a),  it  may  be  observed,  that  this 
point  was  never  agitated  there.  It  was  enough  to  say  that  at 
all  events  the  election  had  not  been  made  even  by  a  majority  of 
the  subsisting  body;  and  the  expressions  there  made  use  of  have  a 
reference  to  that  fact.  Besides  what  has  been  stated  by  Buttery  J. 
as  toid  by  Aston,  J.  in  that  case,  is  decisive  against  the  defendant; 
and  in  the  King  v.  Varlo  (b),  the  Court  expressly  took  the  dis- 
tinction between  corporations  consisting  of  a  definite  and  an 

(a)  5  £&rr,  2598.  (^)  Cow/.  248. 

Vol.  IV.  SG  indefinite     ^ 
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1792.      indefinite  immber;  in  the  former  fhcy  considered  it  necessary 
for  a  majority  of  the  whole  body  to  meet,  in  order  to  form  the 


^^^rf  °     election ;  though  when  such  a  majority  were  met,  a  majority 
BsLSEiNGtft.  ^f  ^^^^  might  do  the  act.    What  is  there  said  in  the  argument 
by   Wallace  respecting  the  King  v.  Grimes^  which  was  recent 
and  IB  the  recollection  of  the  Court  and  Bar,  is  confirn^Oory  of 
Mr.  J.  Btdlet^%  note  of  it.    Argtiing  upon  the  distinction  abore 
alluded  to,  h?  says,  "  But  if  the  number  of  the  electors  be  de^ 
^^Jinite^  as  in  Grimes^s  case,  there  the  majority  of  the  xphole 
*^  body  must  first  meet,  and  then  the  major  part  of  those  so 
<<  assembled  may  elect.''     This  statement  of  that  case  is  not 
denied  by  the  Court,  and  is  conclusive.   With  respect  to  what  is 
supposed  to  have  been  said  by  AUoUy  J.  in  Uex  v.  JUbnib^  (a), 
it,  is  fdngular  enough  that  he  should  refer  to  Rex  v.  Bee%e^  and 
Rex  V.  Newshamj  as  confirmatory  of  the  idea,  that  if  a  nuyo- 
rity  of  the  whole  of  a  definite  body  were  not  left,  the  corpora- 
tion would  be  dissolved,  and  yet  suppose  a  di£ference  in  the 
case  before  him  firom  those,  because  of  the  words  Jar  ihe  tiwie 
being;  for  upon  reference  to  the  paper-book  in  Rex  v.  Nemkam^ 
it  appears  that  the  election  was  under  a  bye-law,  which  directr 
ed  that  the  mayor  and  common  council  Jor  the  time  beings  or 
the  major  part  of  them,  should  elect.    There  must,  therefore, 
be  some  mistake  in  that  point:  at  all  events  it  is  no  more  than 
a  loose  suggestion,  without  expressing  any  opinion  upon  the 
subject;  but  the  distinction  between  a  definite  and  an  indefinite 
body  in  this  reqpect,   is  founded  upon  older  authorities  than 
these;  Freem.  504.   6  Vin.  269.;    where  many  authorities  are 
coUected,  as  well  respecting  the  l^al  operation  of  usage  to 
construe  grants  and  charters  as  to  this  point;  amongst  others, 
a  case  of  the  Qsieen  v.  Lock^  M.  6  Ann.  B.  R.  where  it  is  said, 
that  if  an  act  to  be  done  refer  to  the  constituent  members  of  a 
corporation,   nothing  can  be  done  but  by  a  majority  of  those 
who  are  the  constituent  parts  of  the  corporation :  but  where  a 
thing  is  referred  to  be  done  by  the  commonalty,  there  the  ma- 
jority of  those  present,  all  being  duly  summoned,  will  bind  the 
rest;  and  in  the  preceding  section  it  is  said,  that  if  a  corpora- 
tion consist  of  thirteen,  there  ought  to  be  seven  to  form  a  chap- 
ter, though  the  majority  of  those  seven  will  bind.    Next,  if 
the  Court  still  think  the  words  of  the  charter  doubtfiil^  it  can- 
not be  denied  but  that  they  may  look  at  the  usage  by  which 
to  construe  them.     It  is  true  that  most  of  the  authorities  on 
this  subject  are  where  the  questions  have  turned  upon  the  pro- 

prieCy 
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priety  of  admitting  evidence  of  usage  at  nisi  prius.    But  if      1792. 
that  poipt  be  established,  it  will  greatly  advance  the  last  head  ■ 

of  argument  In  2  Inst.  282,  it  is  said  that  charters  ought  to  be  4>gauut 
construed  as  the  law  was  taken  when  the  charter  was  made^  BiLLti»«t«. 
and  accarUng  to  ancient  allowance.  And  Lord  Coke  afterwards 
says,  ^^  If  the  words  were  general^  and  a  continual  possession 
<<  pleaded  of  the  franchises  claimed,  or  if  the  claim  were  by  old 
<<  and  obscure  words,  and  the  partjr  in  pleading,  expounding 
<<  them  to  the  Court,  and  averring  continual  possession,  accord^ 
<<  ing  to  that  exposition,  the  entry  was,"  &c  This  is  not  only 
an  authority  for  receiving  ancient  usage  as  an  exposition  of 
charters,  but  also  for  pleading  such  exposition ;  and  he  con- 
cludes with  referring  to  the  old  rule  optimus  interpres  rerum 
usus.  In  Vax^h.  169,  it  is  said  by  the  Court,  that,  <<  where  the 
'<  penning  of  a  statute  is  dubious,  long  usage  is  a  just  medium 
^  to  expound  it  by :  for  jus  et  norma  loquendi  is  governed  by 
^^  usage..  And  the  meaning  of  things  spoken  or  written  must 
'*  be^  as  it  hath  constantly  been  received  to  be,  by  common 
^  acceptation."  Then  how  have  these  words  been  constantly 
construed  at  Bodmin  ?  From  the  first  grant  of  the  charter  they 
have  had  the  construction  contended  for  on  the  part  of  the 
Crown ;  a  construction  which  the  words  themselves  at  this 
day  plainly  wigrrant.  So  Liord  Hardwicte  in  S  Atk.  577,  says, 
<<  in  the  construction  of  ancient  grants  and  deeds  there  is  no 
^  better  way  of  construing  them  than  by  usage;  and  coniem^ 
**poranea  expositio  is  the  best  way  to  go  by."  There  the  usage 
arose  after  the  grant,  which  is  an  answer  to  one  objection  urged 
by  the  other  side.  Again,  in  Rex  v.  Varlo  (a),  Blankley  v« 
Winstanletf  {b),  and  Gape  v.  Handley  there  cited,  usage  was 
expressly  referred  to,  as  a  medium  by  which  to  construe 
charters.  In  Atkins  v.  Davis  (r)  Ashkurst  and  BuUer,  Justices^ 
both  refer  to  usage  as  a  proper  expositor  even  of  acts  of  par* 
liament  where  the  words  are  doubtful.  It,  therefore,  usiage 
may  be  received  in  evidence,  no  reason  can  be  stated  why  it 
should  not  be  pleaded;  for  it  is  not  open  to  the  objection 
urged  against  it  of  pleading  only  evidence;  for  usage  consists 
of  a  repetition  of  acts ;  it  is  therefore  the  result  of  those  acts 
which  are  pleaded,  and  upon  the  cqperation  of  which  the  Court 
are  called  upon  to  decide.  This  they  can  as  well  do. when 
put  upon  the  record  by  way  of  plea,  as  if  found  on  a  special 
verdict  The  demurrer,  by  admitting  die  foct  here,  bringt' 
the  question  before  the  Court  exactly  the  same  as  if  it  arose 

(«)  Ctmp.  S4S.  (i)  Ante,  3  toL  179.  (0  C«M  3XJ- 
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1794.      on  a  speeW  vtrdict;  waA  thcmgh  it  be  pot  upon  the  record, 
it  will  not  make  it  mateml,  tf  bj  law  it  is  not  lo.    It  is  a  ge- 


^^^"^  nend  rule  in  i*«faifr  that  wbatevttr  maybe  given  in  endoioe 
BntAiNott.  1,^^  the  general  issue,  wbere  a  general  mode  of  pleading  is 
allowed,  may  be  specially  pleaded  in  a  case  wbere  spiidal  plead- 
ing is  required.  The  anUiority  before  cited  from  3  Inst,  tends 
to  shew  the  propriety  of  tbn  mode  of  pleading;  and  oonTe- 
nience  and  justide  are  on  the  same  aide. 

In  reply  k  was  laid,  that  Lord  Coke  in  2  Imt.  SM,  was  speak- 
ing particularly  of  dd  obsolete  words,  the  Tawaning  of  whidi 
bi^  become  doabtful  by  lapse  of  time ;  but  not  of  sncli  plain 
words  as  are  in  common  uae^  And  there  die  evidence  was  ad- 
mitted, in  order  to  diew  what  Ihe  parties  meant  at  die  time ; 
whereas  die  usage  here  pleaded  is  admitted  to  baTearisen  subae- 
qneiidy,  and  not  to  be  co-existent  with  tfae^diarter  to  be  con* 
•trued.  The  same  answer  sipplies  to  the  case  in  Vm^  169; 
3%e  case  of  AUdns  t.  Jicnit  cannot  bear  ^ry  strong  i^mn  die 
point;  because  if  the  nsi^  of  each  parbh  wens  to  be  of  any 
avail,  t^  act  of  4S  Eliz.  relathre  to  the  rating  of  penonal  pnH 
perty  would  be  constrned  d^Rsrendy  fai  ififtreat  parisbaa:  kmX 
liiat  can  never  be  admitted  The  maige  vefmed  lo  in  dieaa 
and  other  cases  must  be  siteh  as  was  mentioaMt  In  Mm  t« 
ErigweUy  unte^  3  voL  707.  namely  a  kgal  usagiB^  die  genetil 
understanding  of  die  Courts  <ef  1^V9  upon  any  dttfaiotts  woirds  in 
an  act  of  parliament.  And  that  is  the  only  usage  whidi  can 
be  aihrerted  to  for  the  constructicm.i^  charters :  but  that  is  die 
subject  of  argument  and  know*ledge,  and  not  of  pleadings  AH 
the  other  cases  mentioned,  where  usage  has  beai  reecived,  ba^ve 
been  instances  of  prior  usage,  forming  part  of  the  corisdcnticah 
itself  of  the  corporation,  and  not  admitted  to  ha^e  arisen  ainea 
the  charter  which  it  was  to  construe.  At  most  it  has  been  takaa 
aa  confirmatory  of  the  construction  which  the  Court  put  apon 
the  charters  themselves.  The  only  case  which  seems  to  go  fur- 
diev,  is  that  in  8  AA.  but  it  nnist  be  rcfeaembered  diat  that  was 
in  ie^ty,  where  the  judge  requires  his  conscioite  to  be  in- 
formed before  he  exercises  his  judgment.  At  ai^  rate  die  oai^ 
here  pleaded  refers  to  a  diffierant  state  of  things  Aomtbefiaaeiill^ 
namely,  when  the  corporation  was  fliUt  and  it  ia  no  more  dam 
0iis,  that  when  the  corporation  conabtod  of  tfairQr-mtaiB,  dia 
tisage  was  fin:  nineteen  at  the  least  to  aasepsbla  But  ty  dbe  aatoa 
aort  of  usage,  when  the  corporation  isonsials  of  km  diiai  that 
nnmbci',  a  majority  of  die  existing  body  is  stdHcienl.  ¥73di 
reqpect  to  the  authorities  dtedas^o  4be  conste«rtia%^laading  to 
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shew  that  ia  the  case  of  a  definite  body  the  nuyority  of  the  1792. 
whole  body  must  assemble^  there  is  all  the  difference  possible  ^ 
between  those  cases  and  this ;  for  here  are  the  words  Jbr  the  time  _  agaima 
beings  which  apply  to  the  existing  body,  and  are  not  to  be  found 
in  those  cases.  Fdr  with  respect  to  what  has  been  observed  upon 
the  caise  of  Resp  v.  Newsham,  it  is  plain  diat  Astorij  J.  in  Sex  y« 
Monday  conceived  that  such  words  did  not  there  occur^  and  that 
they  made  an  important  difference :  and  though  such  words  did 
really  occur  in  the  King  v.  Nemham,  that  will  not  abate  the 
ibrce  of  Astori%  remark,  because  he  conceived  otherwise  at  the 
time^  and  that  case  was  determined  on  another  point*  Then  as 
to  the  construction  of  the  words^fr  the  time  being,  the  argument 
on  the  other  side  tends  to  prove  them  surplusage,  which  cannot 
be  where  words  are  sensible^  and  have  a  well-known  acceptation^ 
And  it  is  plain  that  when  the  common  council  for  the  time 
being  are  referred  to^  the  charter  cannot  be  taken  to  speak  of 
them  as  composed  of  thirty-six  in  all  cases,  for  it  expressly  puts 
the  case  of  one  of  them  dying  ;  and  therefore  it  must  m^n  to 
speak  of  them  as  the  bodies  called  the  twelve,  and  the  twenty- 
four.  Thus  if  several  vacancies  happened  by  death  in  the  latter 
body,  the  remainder  would  still  remain  capital  burgesses  of  the 
number  of  twenty-four.  It  is  only  their  corporate  description* 
Upon  the  whcde,  as  the  construction  contended  for  by  the  de- 
fendant will  preserve  the  corporation,  and  the  contrary  oqe  de- 
stroy it,  the  Court  ought,  even  if  the  matter  were  doubtfiili  to 
give  the  king's  grant  the  most  liberal,  construction. 
The  Court,  \o6\l  time  to  consider  of  this  case  ;  and  now 
Lord  Kenvon,  Ch.^.  delivered  their  unanimous  opinion. 
Two  great  questions  were  made  in  the  argument  of  this  case* 
The  first  on  the  validity  of  the  replications,  which  state  a  custom 
that  has  prevailed  in  this  borough  since  the  granting  of  the 
charter  in  the  36th  year  of  the  reign  of  Queen  EUzabetK  I  shall 
dispose  of  this  question  by  laying  it  put  of  the  -case^  because  our 
judgment  is  given  upon  the  other  point.  That  contemporaneous 
usage  has  always  been  considered  as  of  great  importance  in  the 
construction  of  diarters,  a  variety,  of  oases  at  all  times  abundr 
antly  evince.  But  the  manner  of  putting  this  on  the  record 
is  perfectly  noveL  It  has  been  argued  very  much  at  length: 
but  as  there  may  be  considerable  doubts  about  it,  and  as  we  are 
not  called  upon  to  decide  whether  or  not  the  usage  be  Irell 
pleaded  in  this  CMe^  ym-  wish  to  avoid,  giving  any  <^inion  npon 
the  subje^ 
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1792.  On  the  second  question,  on  the  fidr  oonstmction  of  the  diar- 

ter,  we  have  no  doubt    The  Queen,  whoi  she  thought  fit  to 

ottt'ut  grant  this  chatter,  granted  it  to  a  body,  consisting  in  the  whole 
of  thirty-seven,  a  mayor,  twelve  capital  burgesses  and  counsellors 


of  the  borough,  and  twenty-four  other  capital  burgesses,  some- 
what subordinate,  for  the  government  of  the  borough.  The  de- 
^dant^s  argument  supposes  that  any  number  of  the  corporators 
(however  reduced  that  number  may  be)  are  competent  to  do  the 
several  acts  for  which  the  corporation  was  created;  and  that 
all  acts  done  by  a  majori^  of  the  corporators,  though  reduced^ 
are  valid.  Without  viewing  this  charter  with  the  eye  of  a  law- 
yer, it  cannot  be  supposed  that  the  Queen  ever  intended  that 
any  small  number  of  the  corporation,  however  minute,  would 
be  sufficient  for  the  purposes  for  which  the  charter  was  granted; 
and  that  the  survivors,  by  refusing  to  fill  up  the  vacancies  as 
they  happened,  might  monopolize  the  whole  government  of  the 
borough  to  themselves.  A  question  lately  arose  in  another  cor- 
poration in  this  very  county,  where  the  number  of  corporat<»s 
was  reduced  to  two  or  threes  who  claimed  the  exclusive  privi- 
lege of  electing  members  of  parliament  for  the  bofougii.  When 
the  case  came  bdbre  us,  we  were  staggered  with  the  proportion 
diat  those  were  still  legal  corporators :  and  after  argument  we 
decided  that  they  had  no  title,  and  gave  judgment  of  ouster 
against  one  of  them  (a).  Even  without  the  assistance  of  any 
authority  upon  this  point,  I  could  never  have  thought  that  the 
whole  government  of  the  borough  could  devolve  on  so  minute 
a  number  as  two  or  three ;  and  yet,  if  the  defisndant's  argument 
were  to  prevail  in  this  case,  the  consequence  that  it  might  so  de- 
volve would  necessarily  follow.  But  the  cases  which  were  cited 
in  the  argrument  of  this  case  are  all  one  way,  that  there  must  be 
a  major  part  of  the  whole  number,  ccmstituted  by  the  charter,  in 
order  to  make  the  elections,  and  to  do  the  several  other  acts  un- 
der it  In  JB.  V.  Varlo  (6),  Lord  Man^fidd  observed  wpaa  the  dis- 
tinction, which  is  extremely  well  founded  between  corporations 
consisting  of  a  definite  and  an  indefinite  number,  that  in  the 
latter  a  major  part  of  those  who  are  existing  at  the  time  is  com- 
petent to  do  the  act ;  but  that  where  the  fiody  is  definite  (as  it 
is  in  this  case)  there  must  be  a  major  part  of  the  whole  number. 
His  Lordship's  words  are^  ^  Upon  the  words  of  the  charter 
'^  alone^  I  myself  have  no  doubt  about  the  constnicti<m  of  it. 
^  In  this  corporation  there  are  an  indefinite  number  of  fine&- 

(0)  Ante,  3  vol.  199.  (I)  Cnof.  2$^ 
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^'  men ;  and  it  is  a  corporation  in  which  honorary  freemen  may  1792. 
*•  be  made.  It  is  in  the  nature  of  all  corporations  to  do  corpo- 
'*  rate  acts ;  and  where  the  power  of  doing  them  is  not  specially  _  agaimH 
^^  delegated  to  a  particular  number,  the  general  mode  is  for  the 
^<  members  to  meet  on  the  charter-days,  and  the  major  part  who 
^^  are  present  to  do  the  act.  But  where  there  is  a  select  body,  it 
^<  is  a  different  thing,  for  there  is  a  special  appointment  All  the 
*^  reasoning  therefore  is  different."  It  appears  to  me  therefore, 
that  it  was  his  opinion,  and  that  of  the  Court,  that  where  there  is 
a  definite  body,  there  must  exist  at  the  time  when  the  act  is  don^ 
a  major  part  of  that  definite  body :  it  is  not  necessary  indeed  that 
they  should  all  concur  in  the  election,  or  other  act  done,  but  they 
must  be  present;  and  the  election  at  such  meeting  is  in  point  of 
law  an  election  by  the  whole.  In  the  case  of  R.  v.  Monday  {a\ 
Lord  Mansfield  asked  this  question,  <<  Is  there  any  case  where 
<^  the  charter  has  directed  the  election  to  be  by  the  majority  of 
^^  the  body,  in  which  it  has  been  held  that  a  less  number  than  a 
<^  majority  of  the  whole  corporate  body  can  elect  ?  For  instance, 
**  suppose  the  corporate  body  consisted  of  twelve,  and  two  were 
**  dead ;  is  there  any  instance  where  the  charter  has  said  that  the 
*<  election  shall  be  by  a  majority  of  the  body,  in  which  it  has  been 
*^  held  that  six,  which  are  a  majority  of  the  remaining  ten,  were 
<<  sufiicient  to  elect  T*  This  question  was  immediately  answered 
by  Asian,  J.  who  said,  that  *<  In  it.  v.  Reese^snd  JR.  v;  Neaosiamf 
^^  it  was  clearly  understood  that  if  the  major  part  of  the  corpora- 
**  tion  had  been  dead,  it  would  have  been  in  fiict  dissolved,  or  at 
*<  least  those  who  survived  could  not  have  assembled  for  the 
'^  purpose  of  an  election."  Now  those  cases  referred  to,  under- 
went perhaps  more  discussion  than  any  case  agitated  at  that  time; 
and  Mr.  J.  Aston^  who  cited  them,  had  the  conduct  of  those 
causes,  and  therefore  intimately  well  knew  what  points  had  been 
made  in  the  argument,  and  the  grounds  on  which  the  Court 
proceeded  in  giving  judgment,  as  well  as  the  opinion  of  the 
Court  upon  every  point  canvassed  in  the  causes,  though  not  ex- 
pressly decided.  The  same  doctrine  was  again  entertained  by 
this  Court  in  JB.  v.  Grimes  (6).  And  we  do  not  find  a  tingle 
decision  in  opposition  to  all  the  cases,  considering  that  this  elec- 
tion should  have  been  made  by  a  select  definite  body. 

Therefore,  on  the  words  of  the  charter  of  Elizabetk,  on  the 
intention  of  the  Queen  in  granting  it,  as  it  is  to  be  collected 
from  thence,  and  on  these  authorities,  we  are  all  of  opinion, 
that  the  defendant's  was  not  a  l^gal  election,  because  at  the  time 

when 


824,  CASES  XH  TRINITY  TERM, 

1792.*      when  it  took  place  there  was  not  a  miyor  part  of  the  select  bo^ 
then  in  existence. 

»  

Judgment  for  the  King. 


The  Kino 

agaimt 
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^""ISi^  Sherson  against  Oxlade. 

If  a  bond  tad     ^T^HE  defendant  having  ^ven  the  plaintiff  a  bond  and  warrant 
''""'\owiB-  of  attorney  to  confess  a  jadgment,  for  securing  an  annuity, 

£nsa  jud^oent   ^^  latter  entered  ypon  judgment,  but  did  not  insert  that  judg- 
cure  an  annuity,  mcnt  in  the  memorial ;  on  which  ground 

mncl^''eMeied      Erskitie  and  Bower  obtained  a  rule  to  shew  .cause  why  the 
up  before  the     judgment,  and  the  execution  thereon,  should  not  be  set  'iside, 

neuiorial  is  •      o  •  •  •  - 

fcgisteicd,  the    contending  that  the  judgment  was  an  assurance,  which  ought  to 

^li^S^^^^ted    have  been  registered  under  the  annuity  act  17  Geo*  3.  r.  26. 

"iitoSr^**^       Bftfsrf  shewed  cause  against  the  rule.     It  is  not  necessary  to 

Gm.3.<;s6.      register  more  than  the  securities  giveii  by  the  party  himself^ 

which  are  the  acts  of  the  party.    Now  here  the  only  acts  of  the 

defendant  were  the  executing  the  bond  and  warrant  of  attorney; 

the  entering  up  the  judgment  is  the  act  of  the  grantee ;  and  that 

in  many  cases  is  not  done  till  the  memorial  is  registered.    If  it  be 

• 

necessary  to  register  the  judgment,  it  is  equally  necessary  to 
register  the  execution:  but  that  was  never  contended  for. 
Neither  is  it  within  the  reason  of  the  act,  which  required  the 
memorial  of  the  annuity  deeds  for  the  purpose  of  notoriety;  for 
a  judgment  is  sufficiently  notorious  without  it.  The  requisites 
of  the  statute  do  not  apply  to  a  judgment ;  for  the  act  requires 
the  names  of  the  witnesses  and  other  formalities  to  be  set  forth, 
which  shews  that  the  Legislature  only  looked  to  private  instru- 
ments usually  authenticated  in  that  manner. 

Per  Curiam. — ^This  is  not  one  of  the  assurances  which  the 
Legislature  intended  should  be  inroUed.  The  contract  for  the 
annuity  was  made  by  giving  the  bond  and  warrant  of  attorney 
to  enter  up  judgment  Those  were  the  securities  on  which  the 
party  relied ;  and  the  act  is  complied  with  by  registering  all  the 
securities  given  by  the  parties.  This  will  sufficiently  answer 
the  purpose  of  notoriety ;  for  every  person  may  see^  by  referring 
to  the  memorial,  that  the  plaintiff  wa^  at  liberty  to  enter  up 
judgment  whenever  he  pleased.  If  the  memorial  had  been 
made  immediately  after  the  execution  of  the  bond  and  warrant 
of  attorney,  the  judgment  could  not  have  been  inserted  in  it. 
.  Then  whether  a  mattet  shall  or  shall  not  be  registered  cannot 

*  depend 
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depend  on  an  act  which  is  to  be  done  afterwards.    If  indeed  the       1792. 
only  security  had  been  a  judgment  actually  entered  up,  per-      saiRioM 
baps  k  would  have  come  within  the  provisions  of  the  act :  but       agauut 
the  assurances  of  this  annuity  were  the  bond  and  warrant  ^  of 
attorney. 

Rule  discharged  (a). 

(a)  Vid.  DavidMM  T.  Foley,  3  Bro,  Cb.  Cat.  598. 


Macdonald  against  Bovington.  S?»S! 

npHE  plaintiff  drew  a  bill  of  exchange  for  20/.  on  the  de-  The  holder  of  a 

fendant,  which  the  latter  accepted ;  and  which  afterwards  acceptor,  and 
got  into  the  hands  pf  Thompson^  who  recovered  against  the  de-  exS^ofr-^the 
fendant.  as  acceptor,  and  charged  him  in  execution.     Xlie  de-  ^««5  *^^i 

.  ,      ',  obtaindi  hit 

fendant  having  obtained  his  discharge  under  the  lords'  act  in  that  difcharge  under 
suit,  Thompson  then  sued  this  plaintiff  as  drawer,  and  recovered  ^  hxuL^Sta 
the  amount  of  the  bill ;  on  which  the  plaintiff  sued* the  defendant,  •"5**  ^^f  drawer, 

...  who,  after  pay- 

on  his  acceptance,  and  charged  him  in  execution.    It  was  con-  ins  the  bill, 

tended,  on  a  rule  to  discharge  the  defendant  out  of  custody,  that  tor,  and  ^u^ 

he  had  satisfied  the  debt  by  beine  charired  in  execution  at  the  ^  **?*"  *'*J?"v 

J  o  o  ^  ecution,  which 

suit  of  Thompson^  and  that  he  was  not  liable  to  be  sued  again  for  was  held  to  be 

1  -Tk  regulars  the 

the  same  sum.      But  defendant's 

Lord  Kenton,  Ch.  J.  said.  Nothing  could  be  clearer  than  ^^J^e«. 
that  this  was  not  a  satisfiustion  pf  the  debt  as  between  these  par-  ecution,  at  the 
ties,  though  it  was  as  to  T^mp^on.    That  it  was  a  mere  formal  holder,  not 
satisfaction,  even  to  the  holder,  not  like  actual  payment.     That  £^n  uvH 
this  plaintiff,  having  been  obliged  to  pay  the  amount  of  the  bill  '^*"  **  *'"'^" 

-  ,  ,  er  and  acceptor. 

smce  the  defendant  was  charged  m  execution  at  the  suit  of  [»^.fti».6i. 
Thompson^  had  a  right  to  have  recourse  to  this  defendant  as  ac-  |  Csmj^ltz  1 
ceptor ;  for  that,  by  his  payment,  a  new  cause  of  action  arose 
against  the  defendant,  which  he  might  enforce  without  regard  to 
what  passed  in  the  former  action. 

BuLLER,  J. — The  consequence  of  the  defendant's  not  being 
liable  in  this  action  would  be  this :  That  because  the  drawer  was 
obliged  to  pay  the  holder  of  the  bill,  the  acceptor  would^)e  dis- 
charged without  paying  either. 

Bamer  in  support  of  the  rule.     Mingay^  cotUrcL 

Rule  discharged. 
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A. 


A  BATEMENT. 


See  Pleading,  No.  7, 8, 20 ;  Prac- 
tice, No.  30. 

ACCEPTANCE. 

See  Bills  of  Exchange. 

ACKNOWLEDGMENT. 


See  Partners, 


ACTION. 


1.  A.  having  declared  on  a  promissory 
note  against  B.  made  hy  C.  to  A,  by 
him  indorsed  to  B.  and  by  him  again 
indorsed  to  A.  and  having  obtained  a 
verdict,  the  judgment  was  arrested  on 
the  ground  of  a  circuity  of  action. 
Bishop  V.  Hayward,  Mich.  32  Geo.  8. 

470 

2.  If  it  appear  to  the  Court  that  the  debt 
sued  for  is  under  40i.  they  will,  on  mo- 
tion, stay  the  proceedin&s  before  trial. 
Kemutrd  v.  Jones,  Mich.  32  Geo.  3. 

495 
See  Assumpsit;  Common;  Fences;  Ju- 
risdiction, No.  1,2,3,  8;  Limitation; 
Malicious    Prosecution ;    Physician  ; 
Quo  Warranto  Information,  No.  2. 


ADMIRALTY. 


See  Prize. 


AFFIDAVIT. 

1.  If  an  assignee  of  a  bankrupt,  and  two 
others,  sue  jointly,  the  former  mav 
hold  the  defendant  to  bail,  on  an  affi- 
davit of  the  debt,  **  as  appears  by  the 
"  bankrupt's  books,  and  as  the  depo- 
"  nent  believes.''  SwaincY.  Crammond, 
Hil.  31  Geo.  3.  176 

2.  An  affidavit  to  hold  to  bail  for  penal* 
ties  forfeited  by  unlawful  insurances 
against  the  lottery  act,  may  include  se* 
veral  ofienoes ;  and  need  not  state  that 
the  defendant  received  any  considera- 
tion for  making  the  insurances.  Hol- 
land q.  t.  V.  Bodmar,  R  31   Geo.  3. 


3.  Where  an  affidavit  is  taken  before  a 
commissioner  of  B.  R.  by  any  person 
who,  from  his  signature,  appears  to  be 
illiterate,  the  commissioner  shall  cer- 
tify in  the  jurat,  that  the  affidavit  was 
read  in  his  presence  to  the  party  mak- 
ing .the  same ;  and  that  such  party 
seemed  perfectly  to  .  understaua  the 
same;  and  also  that  the  said  party 
wrote  his  signature  in  the  presence  of 
the  commissioner.  Reg.  Gen.  E.  31 
Geo.  3.  284 

4.  An  affidavit  taken  before  a  judge  at 
Niii  Priui,  upon  an  information  issuing 
out  of  this  Court,  which  affidavit  was 
returned  hc^,  is  considered  at  taken 
under  the  authority  of  the  Court,  and 

they 
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tbey  will  take  cognizance  of  the  con* 
tentSf  and  grant  an  information  there- 
on.   R.  V.  JoUife,  Trin.  31  Geo.  8. 

385 

5.  A  plaintiff  who  sues  for  penalties  un- 
der the  lottery  act,  97  Geo,  3.  c.  1. 1. 2. 
must  make  an  affidavit  previous  to  tbe 
suing  out  of  the  writ,  specifying  the 
amount*  of  the  penalties  sued  for. 
Kuig  q.  t  T.  Home,  Trin.  31  Geo,  3. 

349 

6L  When  a  defendant,  who  has  suffered 
judgment  by  ;defauil  in  a  criminal 
prosecution,  is  brought  up  for  judg- 
ment, each'  party  should  come  pre- 
pared with  affidavits,  disclosing  his  own 
case  (if  he  mean  to  produce  any) ; 
but  if,  in  the  course  of  the  inquiry, 
tbe  Court  wish  to  have  any  point  fur- 
ther explained,  they  will  give  the  de- 
fendant an  opportunity  of  answering 
it  on  a  future  day.  R.  v.  Wilson,  Mich, 
33  Geo,  3.  487 

7.  Where  several  persons  have  separate- 
ly mcurred  penalties  for  printing  ille- 
gdl  schemes  of  the  lottery,  a  sf>parate 
affidavit  must  be  made  and  filed  against 
each  of  them ;  and  if  they  be  alljoih- 
ed  in  one  affidavit,  the  irregularity  is 
not  waved  by  their  putting  in  bail ; 
but  tbe  Court  on  motion  wSl  stay  the 
proceedings  afrainst  all  of  them.  Good- 
vnn  q.  t.  v.  Parry,  Hii,  33  Geo.  3 

577 

See  Quo  Warranto  Information,  No.  1. 

AGENT. 

1.  Fraud  will  vitiate  any  transaction, 
though  the  principal  person  interested 
do  not  persooally  takd  any  part  in  the 
fraud ;  lor  the  principal  is  civilly  re- 
sponsible for  the  acts  of  his  agent 
f>oe  d.  WilUs  V.  Martin,  Mich.  31 
Geo.  3.  39  j 

%  If  an  agent,  employed  by  the  indor- 
sees of  a  bill  to  get  it  discounted, 
warrant  it  to  be  a  good  one,  his  em- 

I>loyers  are  bound  by  his  act,  and  are 
iable  to  refund,  if  the  bill  be  after- 
wards dishonoured  by  the  acceptor. 
Fenn  v.  Hanimm,  ail.  31  Geo.  3. 

177 

9.  Secii,  if  at  the  time  of  employing  the 

igent,  tbe  principals  said  they  woukl 

not  warrant  or  indone  the  bill.         t(. 


AGREEMENT. 

An  insolvent  assigned  over  his  eflects 
for  the  benefit  of  his  creditors ;  and 
in  the  deed  there  was  a  proviso,  thai 
the  shares  of  those  creditors  who  did 
nit  execute  it  before  a  given  day 
AouM  be  paid  to  the  insolvent;  an 
agreement  made  between  the  insolveiit 
and  a  creditor,  even  after  that  day,  thai 
the  latter  should  sign  the  deed  and 
the  former  pay  the  remainder  of  the 
whole  debt,  is  fraudulent  and  void. 
J^dbiMV.JLaMs,  HO.  31  Geo.  3.    166 

See  Variance,  No.  %  5, 6. 

ALIEN. 
Tbe  son  of  an  alien  father  and  Enslisl 


mother,  born  out  of  the  king's  allegi- 
ance, cannot  inherit  to  his  mother  in 
this  country.  Doe  d.  ComM  Dunmrt 
V.  Jones,  frin.  31  Geo.  3.  300 

ALE  UCENCES. 

See  Indictment^  No.  2;  JuriadictioD,  Ko. 
5,6,7. 

ALLEGATION. 

See  Variance. 

AMENDMENT. 

I.  The  Court  will  not  give  leave  to 
amend  as  to  the  parties  to  the  suit,  ia  a 
qui  tarn  action,  after  a  demurer,  fnoiu 
q.  t  V.  Stevens,S.$\  Geo.  3.         338 

3.  An  information  filed  by  the  Attorney- 
General  against  an  Easi  Indian  dehn- 
quent,  under  34  Geo.  3.  c.  35.  and 
36  Geo.  3.  c.  57.  to  which  the  defend- 
ant demurs,  may  be  amended  in  B.  R. 
upon  the  motion  of  the  Alt6me]r*Ge- 
neraL  R.Y.  HolUmd,Miek.S9Geo.$. 

457 

3.  Amendments  upon  informatioos  are 
now  so  much  a  matter  af  obnrae,  that 
they  are  made  on  an  applicatioo  to  a 
judge  at  chambers.  $k  458 

4.  The  Court  will  not  amend  a  mandamm 
after  a  return  has  been  made  to  it 
R.  V.  The  Mayor,  ifc.  itfSimford,K  33 
Geo.  3.  689 

ANNUITY. 

I.  A  memorial  of  a  warrant  of  attorney 
given  to  confess  a  judgment*  in  older 
tosecure  an  annuity,  most  bt  icgia- 

tered 
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tered  unifer  die  annuity  act,  17  Geo, 
3.  c.  26.  Hopkm  t.  WMt,  Mich.  32 
Geo.  3  463 

8.  It  is  lufficient  to  satisfy  the  provinons 
of  the  annuity  act  to  ilate  the  true 
consideration  lor  the  purchase  of  the 
annuity  in  the  memorial,  foy  way  of 
recital.  Sowcrky  v.  Harris,  Midk.  32 
Geo.  3.  494 

and  Hodges  v.  Mane^f,  HiL  33  G.  3. 500 

3.  If  several  deeds  be  g:iven  to  secure  an 
annuity,  and  the  consideration  be  ex- 
pressed 4ni^,  the  memorial  neeiB  only 
•tate  the  consideration  once.  Hodges 
V.  Money^  HiL  32  Geo.  3.  500 

4.  If  a  bond  and  warrant  of  attorney  to 
confess  a  judgment  be  given  to  secure 
^n  annuity,  the  warrant  <rf  attorney 
need  not  express  the  consideration,  if 
the  bond  do.  t^. 

^  If  a  bond  and  warrant  of  attorney  to 
confess  a  judgment  be  given  to  secure 
an  annuity,  and  the  date  of  the  latter 
be  not  set  forth  in  the  memorial,  the 
Court  will  only  set  aside  the  latter. 
Er^parte  Chester,  E.  32  Geo.  3.       694 

6.  But  this  the  Court  will  do  on  motion, 
though  no  action  be  brought,  or  judg- 
ment entered  up  under  the  <warrant  of 
attorney,  lb,  and  TlmrkiH  ▼.  Wallace, 
Mich.  31  Geo.  3.  «.  (e)  695 

7.  If  an  annuity  be  granted  in  considera- 
tion of  the  grantee's  giving  up  his  bu- 
siness to  tlic  grantor,  it  need  not  be  re- 
giiitered  under  the  17  Geo.  3.  c.  26. 
Orespigmf  v.  IVittenoam,  Trin.  32  Geo. 
8.  790 

8.  Those  annuities  'only,  which  are 
granted  in  consideration  of  something 
paid,  need  be  registered  under  this  act. 

792 

9.  If  a  bond  and  warrant  of  attorney  to 
confess  a  judgment  be  given  to  secure 
an  annuity,  the  judgment  need  not 
be  inserted  in  the  memorial  under  the 
17  Geo.  3.  c.  26.  though  it  be  entered 
up  before  the  memorial  is  registered. 
Sftersofi  V.  Oxlade,  Trin.  32  Geo.  3. 824 

10.  For  the  bond  and  warrant  of  attor- 
ney are  the  securities  on  which  the 
grantee  relies.  t^. 

11.  But  if  the  only  security  be  a  judg- 
ment actually  entered- «p,  that  must 
be  registered ;  semUe.  ^25 

See  Pleading,  No.  22;  Statutes,  JNo. 
6, 6. 


MATTE&SL 


APPEAL. 


«f 


1.  Against^a  poor  rate,  mu^t  be  to  the 
Sessions  ^  next  after  aUowaaoe.  J^  v. 
J.  Atkins,  Mich.  31  Geo.  3.  18 

2.  On  an  appeal  to  the  Sessions  against 
an  order  of  removal,  those  justices  who 
are  rated  to  the  relief  of  the  poor  in 
either  of  the  contending  parishes,  can^ 
not  vole,  it  v*  Jnfiaiitants  qf  Yar^ 
pole,  Mich.  81  Geo.  3.  71 

3.  If  an  order  of  removal  be  an  appeal^ 
confirmed  by  a  miajority  of  the  justices 
present,  and  it  be  afterwards  deter- 
mined, on  a  question  reserved  for  the 
opinion  of  this  Court,  that  so  many  of 
them  were  disabled  to  ¥ote  as  to  reduce 
the  number  to  a  minority^  this  Court 
wUl  not  quash  the  original  order,  but 
will  send  the  case  back  to  enter  a  con- 
tinuance to  the  next  Sessions,  in  order 
that  they  may  quash  it.  ib. 

4.  By  an  inclosing  act,  an  appeal  was 
given  to  the  next  Sessions  within  six 
months  after  the  cause  of  complaint ; 
an  appellant  moved  the  Court  of  Ses* 
sions  in  due  time  to  receive  and  respite 
his  appeal  to  the  next  Sessions^  which 
was  refused ;  and  this  Court  would  not 
grant  a  mandamus  to  the  Sessions  to  re- 
ceive it.  R,  Y.  Justices  of  Derbyshire, 
Mich,  32  Geo.  3.  488 

5.  By  17  Geo.  3.  c.  66.  s,  20.  an  appeal 
is  given  to  tbe  Sessions  against  certain 
convictions,  the  party  giving  notice 
in  writing  to  the  justices  convicting, 
and  entering  into  «  recognizance  to 
try  the  appeal,  &c. ;  and  those  justices 

'  are  required  to  give  notice  to  the  party 
of  his  right  to  appeal,  if  those  justices 
do  inform  him  or  such  right,  without 
saying  any  thing  about  tbe  notice,  and 
he  enter  into  the  recognizance,  the 
Sessions  are  bound  to  receive  the  ap- 
peal, though  he  did  not  give  the  no- 

.  tice  in  writing.  JR.  v.  The  Justices  qf 
Leeds,  E.  32  Geo.  3.  583 

6.  An  order  of  removal,  signed  by  two 
justices  separately,  and  in  di&rent 
counties,  is  only  voidable,  not  void; 
and  tbe  parish  wiping  to  aVoid  it,  must 
appeal  to  the  next  SesMobs.  JL  v.  7^ 
Inkabaimis  qf  Stotfbid,  £.32  Geo.  3. 

596 

7.  A'iMrson  aggrieved  by  a  distress  tor 
'paving  rates,  under  8  Geo.  3.  c.  S3. 
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may  appeal  either  to  the  SesiioiM  for 
the  citT  of  LmuUm,  or  to  the  Sewkmi 
for  Mtdil€Kx.  R.  r.  The  QmmMot^ 
€n€fSkortdUeK  Tnn.  3S  Geo.  3.  701 
See  Poor  Rate,  No.  1, 2,  5, 6;  Witne«, 
No.1. 

APPOINTMENT. 
^S^  Befiae,  No.  15;   Limitations,  No. 

APPRENTICE. 
See  Settlement  hy  Apprenticeship. 

ARREST. 

The  Court  win  not  discharge  a  perMm  in 
custody  hy  process  of  the  Sheriff's 
Court  in  a  cause  afterwards  removed 
into  thb  Court,  because  he  was  arrest- 
ed while  attending  commissioners  of 
bankrupt  to  prove  a  debt.  Kinder  v. 
WmUtm,  TVm.  31  Geo.  3.  377 

See  Insanity;  Sheriff,  No.  3,  3,4. 

ARREST  OF  JUDGMENT. 

See  Action,  No.  1;  Rerenue  Officer, 
No.  3, 

ASSAULT. 
Sor  Revenue  Officer,  No.  3. 

ASSIGNEES. 

See  Bankrupt,  No.  2,  3,  5 ;  Pleading, 
No.  1. 

ASSIGNMENT. 
See  Officer,No.  1 ;  Chose  in  Action. 

ASSUMPSIT. 

1.  If  a  bankrupt  on  the  eve  of  bb  bank- 
ruptcy fraudulently  deliver  goods  to 
one  m  his  creditors,  the  assignees  may 
disaffirm  thecontract,  and  recover  the 
value  of  the  goods  in  trover :  but  if 
they  bring  assumpsit,  they  affirm  the 
contract,  and  then  the  creditor  may 
•et  off  his  debt  Smithy.  Hodeom^HU. 
31G;0o.3.  911 


8.  Aasumpnt  may  be  maintained  to  re- 
cover back  money  paid  upon  a  com- 
promise, after  another  action  has  been 
brought  for  it  by  the  defendant  against 
the  plaintiff,  and  an  interlocutory 
judgment  had,  and  a  writ  of  in- 
quiry executed  thereon ;  it  appear- 
ing afterwards  that  there  was  no 
real  consideration  for  the  first  pav- 
ment,  it  having  been  made  wkimarrgr 
under  a  compromise,  and  not  under 
the  compulsory  judgment  of  »  Court. 
CbMoi  V.  J^cuJrtcir,  Mich.  39  Geo.  8. 

433 

3.  If  a  revenue  officer  seise  goods  as 
forfinted,  which  are  not  liable  to  seix- 
ure,  and  take  money  of  the  €»wner 
to  release  than,  the  latter  bmj  reco- 
ver back  the  money  in  an  action  for 
money  had  and  reoeivod;  in  which 
action  th^  month's  notioe  under  SS 
Geo.  3.  c.  70.  t.  30l  need  not  be  given, 
/rrftir  v.   WHmm,  Mich.   38  €ka.  3. 

4S5 

4.  Assumpsit  toe  money  had  emi 
edved  does  not  lie  s^;ainstao 
officer  to  reoofcr  duties  received  by 
him  after  the  act  imposing  fSbem  as  re- 
pealed, if  he  have  paid  them  over  to 
Lis  superior;  and  in  such  case  he  is  en- 
titled to  a  month's  notioe  before  the 
action  is  brought  by  d3  Geo.  3.  c.  70. 
«.  30.  Greamway  v.  Jh^  HU.  39 
Geo.  3.  553 

5.  The  testator  having*  borrowed  bm>- 
ney  on  a  respondentia  contnct  prohi- 
bited bv  law,  his  executors,  Uie  plain- 
tiffii,  refunded  the  money  to  the  lend- 
ers, the  defendants;  heM  that  the  ex- 
ecutors could  not  maintain  an  action 
for  money  had  and  received  to  reco* 
ver  back  this  moner,  notwithrtandin^ 
the  defendants  oould  Aot  have  com- 
pelled them  to  pay  it  itfamr  v.  SuAet, 
HU.  9iGeo.^  561 

0.  Goods  distrained  by  the  plamtiffwere 
ddivered  by  him  to  the  defiendant  on 
his  promising  to  pay  the  rent;  heU 
that  an  action  for  money  had  and  re- 
ceived would  not  lie  for  the  value  of 
the  goods,  though  the  defbidant  did 
not  pay  the  rent  Leerj^  v.  Gcodaoih 
E.  33  Geo.  3.  687 

Si!«  Bankrupt,  No.  & 

ATTACH- 
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ATTACHMENT. 

See  Bankrupt,  No.  3, 3 ;  Foreign  AUacb- 
ment. 

ATTORNEY. 

I.  Though  the  Court  will  not  inlerfere 
on  be^f  of  an  atlomey,  «nd  prevent 
the  plaintifT'a  lettling  bit  own  cause 
without  firtt  paying  the  attorney's 
bill,  yet  when  the  adverse  party, 
against  whom  a  judgmeat  ha>  been 
(Moined,  applica  to  get  rid  of  (hat 
judgment,  the  CouM  will  take  care 
thai  the  attorney'!  bil)  ii  satitficd. 
Mitchell  V.  OldJUld.  Sil.  31  Gto.  3. 
133 

S.  Therefore  where  A.  recovered  against 
C   and  C.  recovered  againtt  A.  and 

■  Zt.  the  Court  would  not  permit  C. 
(o  Kt  off  the  dtmagea  which  he  had 
recovered  against  thoie  obtained  by 
A.  unlew  C.  would  undertake  that  the 
bill  of  A.'t  attorney  in  the  fini  ac- 
tion ibould  be  »aticiied  ;  be  having  a 
lien  on  the  judgment  for  bi*  costa. 
ib. 
3.  The  Court  will  refer  an  attorney's 
bill  to  be  taxed,  thouBh  all  the  bu- 
«ine8i  be  done  at  the  Quarter  Sewiona. 


4.  When  an  attorney  met  by  attachment 
of  privilege,  bia  name  need  not  be  in- 
doried  on  the  writ ;  for  the  3  Geo.  3. 
e.  83.  *.  32.,  which  require*  the  name 
of  the  plaintiff's  attorney  to  be  in- 
dofscd  on  the  writ,  only  extends  to 
case*  where  the  attorney  sues  for  an- 
other person.  Fieldt,0»e,i!c.v.Levien. 
E.  31  Geo.  3.  375 

A.  In  an  action  by  an  attorney  for  words 
spt^en  of  him  in  his  profession,  he 
need  not  prove  that  be  is  an  attorney 
by  his  adminion,  or  by  a  ctmy  of  tlie 
roll  of  aUomies :  proof  thai  he  acted 
aa  such  is  sufficient.  Beriynum,  one, 
tfc.  V.  Wite,  Trtn.  31  Geo.  3.  366 

6.  No  atlomey  employed  as  a  writer  or 
clerk  by  any  olber  attorney  thall,  dur- 
ing tuch  employment,  tue  or  have 
any  clerk  under  articin ;  and  no  ser- 
vice to  such  attorney  shall  be  deemed 
good.  No  pcrvoD  articled  to  an  at- 
lomey ihall  serve  the  agenl  of  auch 
attorney  under  such  articlev  loiq^ 
than  one  year  of  his  clerkship ;  and 


such  service  beyond  that  time  ihall 
Qolbegood.  Any  perMK)  applying  lo 
be  admitted  an  attorney  of  B.  R.,  who 
has  not  been  admitted  an  attorney  or 
solicitor  of  any  other  Court,  thall,  fbr 
one  fun  term,  previous  to  application 
to  be  admitted,  cau*e  his  name  and 
place  of  abode,  and  the  name  and 
nlice  of  abode  of  the  altomey  lo  whom 
ne  was  articled,  to  be  affixed,  in  legible 
characters  on  the  outside  of  the  Court 
of  B.  R.,  where  public  notices  are  usu- 
ally affixed,  and  in  a  conspicuous  place 
in  the  chambers  of  each  of  the  judges 
of  Ihc  Court,  and  in  the  KiUB's  Bendi 
office,  otherwise  he  cannot  be  admit- 
ted an  altomey.  Jteg.  Gen.  TVin.  31 
Geo.  3.  S79 

7.  This  rule  extends  to  aervice  perform- 
ed before  as  well  as  after  Mtchaelmat 
Term.     Mici.  33  Geo.  3.  49S 

&e  WitncM,  No.  3,3,4,  i. 

ATTORNEY,  Warrant  of. 
Sm  Prisoner. 


AWARD. 

I .  An  award  made  upon  a  reference  of 
all  mailers  In  di6erence  between  the 
parties,  doe*  not  preclude  the  plaintifT 
from  suing  upon  a  cause  of^  action 
subsititing  against  the  defendant  at  tbe 
lime  (^  tbe  reference,  upon  proof  that 
the  subject-matter  ofiucb  action  wat 
not  laid  before  tbe  arbitrators,  nor 
included  in  the  matters  referred.  Ao-  . 
vet  V.  Fanner,  Hit.  31  Geo.  3.        146 

3,  The  Court  will  not  set  aside  tbe 
award  of  an  umpire,  because  be,  re- 
ceived (ho  evidence  from  tbe  arbitra- 
tors, without  examining  the  witneaaet, 
unless  he  were  requoted  to  re-ex- 
amine them  before  the makiiwor hk 
award.  Hall  v.  Lawraia,  K  33  Gto. 
8.  589 

B. 

BAIL. 

A  defendant  may  be  kchl  to  qwcial 

bail  in  an  action  on  a  judgment  for 

10(. 
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10/.  for  dantget  and  co9U»  aUhowh 
the  original  debt  alone  ii«re  under 
lOL    Ltmii  V.  PoaU,  HiL  33  Geo.  3. 

370 
See  AflWarit,  Ko.  1, 2 ;  Practice,  No.  3. 
4,  5, 10, 15,  S4,  36,  ^,  40;  Sheriff, 
No.  %  3. 

BANKRUPT. 

1.  The  hankmptcy  of  the  lessee  is  no 
bar  to  an  action  of  covenant  (made 
befi>re  his  bankruptcy)  brought  against 
him  for  rent  since  the  btoiknintcy. 
Atariol  ▼•  MUk^  in  error,  Mich,  31 
Geo.  3.  04 

5.  If,  after  the  aMignment  of  a  bank- 
rupt's estate,  a  creditor  residing  in 
England,  attach  the  money  of  the  Mink- 
mpt  abroad,  the  assignees  may  reoorer 
it  in  an  action  for  money  received  to 
their  use.  HmUtr  r.  Potu,  Hil  31 
Geo.  3.  182 

3.  By  the  aasignment  under  the  commis- 
sion, all  the  bankrupt's  property^  whe- 
ther Abroad  or  at  home,  passes.         ib. 

4.  If  a  bankrupt,  on  the  eve  of  his  bank- 
ruptcy, fraudulently  deliver  goods  to 
one  of  his  creditors,  the  assignees  may 
disaffirm  the  contract,  and  recover  the 

Slue  of  the  goods  in  trover ;  but  if 
ey  bring  assumpsit,  they  affirm  the 
contract,  and  then  the  creditor  may  set 
off  his  debt.  SmUhy.Hodson,Hil.B\ 
Geo.  3.  21 1 

5*  Where  Uie  defendant  lent  his  accept- 
ance to  the  bankrupt  on  a  bill,  which 
did  not  become  due  till  after  the  act 
of  bankruptcy,  and  was  then  outstand- 
ing in  the  hands  of  third  persons,  yet 
the  defendant  having  paid  the  amount 
after  the  commission  issued,  and  be* 
fore  the  action  brought  by  the  assig- 
nees, is  entitkd  to  set  off  the  same,  un- 
der the  words  "  mutual  credit,"  in  the 
5  Geo.  2.  c.  30.  s.  28.  212 

6.  If  ji.  lend  stock  to  JBL  to  be  replaced 
as  stock,  without  Jiaming  any  parti- 
cular day,  and  B.  become  a  bankrupt 
before  any  request  by  A.  to  replace 
the  stock,  A,  cannot  come  in  under 
B.'s  commission;  because  it  rested 
merely  in  damages.  Vttenon  v.  Ver- 
nofi,  HiL  32  Geo.  3.  570 

&r  Affidavit,  No.  1 ;  Bilh  of  ExdmUge, 
No.  II ;  Pleading,  No.  3. 


BARON  AND  FEME. 

1.  A  husband  is  not  bound  to  maintain 
his  wife's  child  by  a  former  husband. 
TM  V.  Httrrimm,  Mich.  31  Geo.  3. 

118 

2.  A  feme  covert  cannot  sue  without  her 
husband  asaaole  trader  by  the  custom 
of  LmuUm  in  the  superior  Courts  at 
Westmimier.  CamdeU  v.  Skaw,  TVm. 
31  Geo.  3.  361 

3.  Where  a  fome  covert,  sole  tnder, 
gave  a  bond  and  warrant  of  attorney 
to  enter  up  judgment  on  which  tlie 
plaintiff  afterwaras  took  oat  execu- 
tion, the  Court  set  the  judgment  aside, 
as  entered  up  without  authority,  on 
the  motion  of  tbfe  aaignecs  of  the 
wife  f  who  had  become  a  bankrupt) 
with  me  consent  of  the  basband,  which 
was  also  entered  in  the  rule.  JBeod  v. 
Jemtom, HiL  I3Gte.  3.  B.  R.  cited  t^. 


4.  If  a  bond  be  given  to  a  hudiand  and 
wife,  administratrix,  the  husband  alooe 
may  declare  on  it  as  on  a  bond  made 
to  himadf.  AiUxntein  v.  OMr,  E. 
32  Geo.  3.  616 

See  Witaesaet,  No.  7. 

BARRATRY. 
Siec  Insurance^No.  1,  2. 

BASTARDY. 

1.  Where  an  order  of  Sessions  stated 
that  a  child  was  bom  during  the  co- 
habitation of  the  pauper  and  his  sup-> 
posed  wife,  and  was  baptised  as  their 
child,  thb  was  held  sufficient  evidence 
of  bastardy  to  settle  the  child  where 
bom,  although  the  former  and  real 
husband  of  the  mother  was  in  England 
at  the  time.  R,  v.  7%e  InhMimtts  of 
Ijkkbenham,  E.  31  Geo.  3.  251 

2.  The  child  of  a  martied  woman  may 
be  proved  a  bastard  by  other  evidence 
than  that  of  the  husband's  non-access, 
as  by  evidence  of  being  bom  during 
the  notorious  cohabitation  of  his  mo- 
ther with  another  man,  and  of  his 
being  considered  by  dl  the  family  as 
the  chiM  of  those  twa  Goodngfk  d. 
nompmm  v.  Sami,  Trin.  31  Geo.  3. 

356 
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BILLS  OF  EXCHANGE  AND 
PROMISSORY-NOTES. 

1.  In  an  action  by  the  indorsee  against 
the  acceptor  of  a  bill,  drawn  payable 
*'  to  A.  or  order/'  the  defendant 
may  shew  that  the  person  who  in- 
doned  to  the  plaintiff  was  not  the 
real  payee,  though  his  nftme  were  the 
name,  and  though  there  were  no  ad- 
dition to  the  name  of  the  payee  on  the 
bill.    Mead  v.  Young.  Mich.  31  6.  3. 

28 

9.  If  a  bill,  payable  to  A.  or  order,  get 
into  the  nanda  of  another  person  of 
the  same  name  at  the  payee,  and  ^ucb 
person,  knowing  that  he  ia  not  the 
real  person  in  whose  favour  it  was 
drawn,  indorse  it,  he  is  guilty  of  for- 
gery, ik. 

3.  Three  days'  grace  are  allowed  on  in- 
land as  weU  as  on  fbreign  bills  of  ex- 
change, and  on  promissory  notes ;  for 
the  3  &  4  Anne,  c.  9.,  puts  the  latter 
on  the  same  footing  as  inland  bills  of 
exchange  in  all  respects.  Brown  v. 
Harra£m,  HiL  31  Oeo.  3.  151 

4.  The  prorisions  of  the  9  &  10  IT.  3.  c. 
17.  respecting  protests  of  inland  bills, 
do  not  apply  to  such  IhUs  as  are  made 
payable  aner  sight.  Liftfy  v.  3fiils, 
Hil.  31  Geo.  3.  170 

5.  Therefore  an  acceptor  of  such  a  bill, 
who  refuses  payment  on  the  third  day 
of  grace,  is  not  liable  to  any  charge  for 
the  noting  of  the  bill.  ib. 

G.  ^tere,  Whether  the  acceptor  of  an  in- 
land bill  be  bound  to  pay  it  on  demand 
at  any  reasonable  time  of  the  third 
day  of  grace,  or  whether  he  be  allowed 
the  whole  of  that  day  to  pay  it  in  ?  For 
the  Court  will  not  take  notice  of  bank- 
ing hours.  ib, 

7.  Notin?  is  unknown  to  the  law  as  dis- 
tinguished from  the  protest,  of  which ' 
it  is  merely  a  preliminary  step.        ib, 

8.  Defendant  having  suffered  judgment 
bv  default  in  an  action  on  a  bill  of  ex- 
change, the  Court  referred  it  to  the 
Master,  to  see  what  was  due  for  prin- 
cipal and  interest,  without  exect:ting 
a  writ  of  inquiry.  Shepherd  v.  Char^ 
ter,  E.  31  Geo,  3.  375 

9.  An  alteration  of  the  date  of  a  bjll  of 
exchange  after  acceptance,  wherel^ 

.    Vol.  IV. 


the  payment  wouki  be  accelerated, 
avoids  the  instrument ;  and  no  action 
can  bcaflerwards  brought  upon  it  even 
by  an  innocent  hoUler  for  a  vahwble 
consideration.     Master  v.  Miller,  Trin. 

31  Ceo.  3.  320 

10.  A.  having  declared  on  a  promisfiory 
note  against  B.  inadc  by  C.  to  A.  by 
him  indorsed  to  B.  and  bv  him  again 
indorsed  to  A.,  jud'^ment  wos  arrested 
after  verdict,  on  ihe  ground  of  circui- 
ty of  :tction.  Bishop  v.  Hayward, 
Mich.  S2  Geo.  S.  470 

11.  If  the  payee  of  a  promissory  note 
pay  the  amount  of  it  to  an  indorsee 
aft£r  the  bankruptcy  of  the  maker,  he 
may  recover  against  the  maker,  not- 
withstanding his  bankruptcy  and  cer- 
tificate. Howis  V.  Wiggins,  T)rin.  33 
Geo.  3.  714 

12.  The  holder  of  a  bill  sued  the  accep- 
tor, and  charged  him  in  execution: 
the  latter  having  obtained  his  discharge 
under  the  Lords'  Act,  the  holder  then 
sued  the  drawer,  who,  after  paying 
the  bill,  sued  the  acceptor,  and  charg- 
ed him  in  execution,  which  was  held 
to  be  regular;  the  defendant's  hav- 
ing been  charged  in  execution  at  the 
suit  of  the  holder  not  being  a  satis- 
faction as  between  the  drawer  an«^  ac* 
ceptor.   Macdonald  v.  Botfington,  Trin, 

32  Geo.  3.  825 

See  Agent,  No.  2,  3 ;  Marriage,  No.  1, 
2;  Partners;  Practice,  No.  45. 

BILL  OF  SALE. 

1.  Notwithstanding  the  staL  26  Geo.S. 
c.  60.  s.  17.  enacts,  that  a  bill  of  sale 
of  a  ship  shall  be  absolutely  void,  un- 
less the  certificate  of  the  registry  be 
truly  and  accurately  inserted  tlierein, 
a  mere  clerical  mistake  will  not  vi-' 
tiate  it.  RoUeston  v.  Smith,  Hil.  31 
Geo.  3.  161 

BOND. 

1.  A  bond  given  by  an  incumbent  to 
the  patron,  on  presentation,  to  reside 
on  the  living,  or  tp  resign  it  if  be  did 
not  return  to  it  after  notice,  and  also 
not  to  commit  waste,  &c.  on  the  par- 

3  H  sonage- 
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Muage-honse,  is  good.      PagiAaio   v. 
BoaOey,  Mich.  31  G.  3.  78 

3.  In  bucta  a  case,  a  licence  to  the  in- 
cumbenl  to  abaenl  hinuelf  from  the 
li*ii^,  may  be  revoked.  ib. 

&eSherifr,  No.3,  3. 

BOOKS,  ENTRIES,  PAPERS,  &c. 

5w  Evidence,  No.  1.9,3. 

BOROUGH  COURT. 

See  Manor,  No,  3. 

BUSHEL. 

SKMcunrc;  Variance,  No.  6. 


c. 

CARRIER. 
I.  A  comntoD  carrier  between  A.  and  B. 

employed  to  carry  floods  from  A.  to  B, 
to  be  forwarded  to  C.  carried  them  to 
B.  i  then  put  them  in  his  warebouic, 
in  which  taey  were  destroyed  by  an 
accidental  fire  hefore  he  had  an  oppor- 
tunity of  forwarding  them  ;  and  netd 
not  ansirerahle  for  the  loss.  Garside 
V.  He  ProprUiori  qfthe  Trent  Naviga- 
lion,  E.  Si  G.  3.  581 

CARTS. 

I.  The  owner  of  a  cart  who  does  not 
reside  within  the  bills  of  mortality,  or 
within  Rre  miles  of  Temple-Bar,  need 
not  enter  his  name  and  place  of  abode, 
with  the  commissioners  of  hacluiey- 
vache*,  or  hare  his  name  or  any  num- 
ber upon  the  cart,  though  it  be  driven 
within  those  hmits.  R.v.  PmetU.Hil. 
as  Geo.  3.  572 

CASES  DOUBTED  OR  DENIED. 

Gr^tkiv.  mUianu,  1  Term  Rep.  710, 
a*  to  part.  10 

Lock's  Case,  10  Rep.  5  a.  64,  67,  68. 70 
Bishop  of  LoM^on  v.  F/utche,  Dom.  Pnx. 
1783.  81, 82 

3  Rot.  Ahr.  306,  pi.  10.  397 

9  Rol.  Abr.  307,  pi.  13.  ib. 

3  Rot.  Ahr.  303,  pi.  27.  S9S 

Wieeter't  Cose.  Godh.  318.  ib.  j 


CotyKT  V.  Oiily.  1  Surr.  36.  [Aa  Ur 
what  is  reported  to  have  been  said  by 
Lord  Mansfield,  of  Comberback  having 
mistaken  Lord  HoU'i  opinion  in  Lfcei- 
mere  v.  ITlorougkgood,  1S3.]  419 

Btukv.  Bate*.  A  Burr.  3660.  570 

Qjvp.  138.  Anonymous.  ib. 

Betilherv.  CiM.,  4Barr.31l7.  s*. 

Patmer  v.  Needham,  3  Burr.  1389.  i5. 

Uaerton  v.  Fenrm,  3  Term  Rep.  539.  ib. 

Hoyl  v.  LoHitM,  3  Keb.  839.  631, 646, 
649 

F4yihe*Y.  FtoukMia,  TVni.  34  G.  3.,  C.  B. 
661 

I  lUl.  Abr.  415,  pi.  8.  763,  764 

Pordagey.Cole,\Samd.a\%.        763-4 

BtackweU  v.  Natk.  1  Str.  535.  ib. 

CERTinCATE. 
SwSetdemcnt  by  CertiBcatc. 


1.  If  an  appeal  ^inst  a  poor-nte  be 
dismissed  by  the  Sessions  for  not  bav- 
ing-  been  made  in  time,  and  it  be  re- 
moved by  certiorari  into  B.  R.  the 
Court  will  not  go  into  any  -objection 
appearing  upon  the  face  or  it.  R.  r. 
Aikitu,  MieL  31  Geo.  3.  13 

2.  A  etriiorari  to  remove  an  indictment 
of  an  excise-officer  from  the  sessions, 
was  granted  on  tfae  motion  of  the 
Attorney- General,  without  any  affi- 
davit.   R.  V.'  Sttamard,  Hit.  31  G.  3. 

161 
:).  Hie  party  prosecuting  a  cerfioron  to 
remove  a  conviction,  &c.  must  hinisdf 
enter  into  a  recognizance  with  two 
other  persons,  to  prosecute  it  with  ef- 
fect, &c.  by  5  C.  3.  c.  19.  *.  3.  R.  v. 
Boughey.E.Sl  Cr'.S.  381 

4.  A  ceriiorari  to  remove  a  conviction 
must,  by  1 3  Geo.  3.  c.  IS.  i:  &.,  be  ap- 
plied for  within  six  months  aher  the 
date  of  such  conviction.  ib'. 

5.  Hiird  perwns  cannot  object  to  the 
misdirection  of  a  certiorari  to  remove 
a  cause  from  an  inferior  Court,  if  tbe 
proper  officers  in  whose  keeping  tbe 
record  was,  wave  tbe  otjectioo,  and 
return  the  record  upon  such  writ, 
AmiW  V.  PAillipi.  Hit  33  G.  S.     499 

6.  Neither  will  tbe  Court  here  quash 
such  writ,  because  tbe  duns^  laid  in 

the 
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the  record  below,  which  was  an  action 
of  assault  against  excise  officers,  were 
under  40s, ;  there  being  reason  to  be- 
lieve that  they  could  not  have  an  im« 
partial  trial  below.  499 

CHARITABLE  USE. 
See  Devise,  No.  5. 

CHARTER. 

See  Jurisdiction,  No.  5, 6 ;  Pleading,  No. 
23,29;  Usage. 

CHOSE  IN  ACTION. 

1 .  An  assignment  of  a  chose  in  action 
seed  not  be  by  deed.  Howell  v.  Mac 
Iters,  E.  32  Geo.  3.  690 

2.  Comments  on  choses  in  action  per 
Buller,  J.  340 

CHURCHWARDEN. 
See  Quo  Warranto  Information,  No.  6. 

CIRCUITY  OF  ACTION. 
See  Action,  No.  1. 

CLERGY. 
See  Conviction,  No.  2. 

COLLEGE. 

See  Quo  Warranto  Information,  No.  2; 

Visitor. 

COMMITMENT. 

See  Correction,  No.  1 ;  Hackney-Coach- 
men. 

COMMON. 

1.  One  commoner,  who  has  surcharged, 
may  nevertheless  maintain  an  action 
against  another  for  surcharging  the 
common.  Hobson  v.  Todd,  Mich.  31 
Geo.  3.  71 

See  Pleading,  No.  4. 

CONTEMPT. 
See  Feigned  Issue,  No.  2. 


CONVICTION. 

1.  A  commitment  on  the  17  Geo,  2,  c,  5." 
(the  vagrant  act)  must  be  a  commit- 
ment in  execution,  and  is  therefore 
bad,  if  it  merely  state  the  charge  and 
order  the  party  to  be  committed  for 
safe  custody  till  the  sessions,  without 
convicting  the  offender  of  the  charge. 
R.  V.  Rhodes,  E,  31  Geo,  3.  220 

2.  Outlawry  is  a  conviction  within  the 
meaning  of  14  G.  2.  c.  6.  5.  1.,  against 
sheep-stealing.  R,  v.  Yandell,  Hil,  32 
Geo,  3.  521 

3.  If  a  conviction  under  the  31  G.  3.  c. 
21.  5.  4.,  which  enacts,  that  all  convic- 
tions against  that  act  may  be  made  out 
**  in  the  form,  or  to  the  efiect  follow- 
ing'' (giving  the  form),  contain  all  the 
substantial  parts  of  that  prescribed,  it 
is  good,  though  it  also  contain  some- 
thing more.     R.  v.  /.  Jefferies,  Trin,  32 

.  Geo.  3.  767 

4.  Surplusage  will  not  vitiate  a  convic- 
tion, ih. 

5.  Two  persons  cannot  be  convicted  in 
separate  penalties  under  the  5  Anne,  c. 
14.  s.  4.,  for  using  a  greyhound  to  de- 
stroy game.  R.  v.  P,  Bleasdale,  Trin. 
32  Geo.  3.  809 

See  Carts ;  Certiorari,  No.  3, 4. 


COPYHOLD. 


See  Manor. 


CORONER. 


See  Outlawry,  No.  7. 

CORPORATION. 

1.  Where  a  charter  required  that  the 
mayor  and  common  clerk  for  the  time 
being,  and  the  common  council  for  the 
time  being,  or  the  major  part  of  them 
should  elect  corporate  officers,  and  di- 
rected that  the  common  council  should 
consist  of  thirty-six,  it  was  held,  that  a 
majority  of  the  whole  number  must 
meet  to  form  an  elective  assembly;  and 
that,  if  the  corporation  be  reduced  to  a 
smaller  number  than  a  majority  of  the 
whole,  no  election  of  officers  can  be 
had.  R.  v.  Bellringer,  JVin.  32  Geo. 
3.  810 

3  H  2  2.  But 
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•  3.  But  where  a  corporation  consists  of 

an  indefinite  number,  a  major  part  of 

the  existing   body   arc  competent  to 

elcct,and  do  other  corporate  acts.   822 

See  Quo  Warranto  Information. 

COSTS. 

1.  If  defendant  pay  money  into  Court, 
and  the  plaintiff  afterwards  proceed 
to  trial,  when  a  verdict  is  p:iven  against 
him,  the  latter  is  not  entitled  to  the 
costs  up  to  the  time  when  the  money 
was  paid  into  Court.  Stevenson  v. 
York,  and  Kabeil  v.  Hudson,  MicL  31 
Geo.  3.  10 

3.  When  the  defendant  fMys  money 
into  Court,  which  the  plaintiff  agrees 
to  accept,  the  latter  must  serve  the 
defendant  with  notice  of  an  appoint- 
ment before  the  Master  to  tax  the 
costs.  Kabeil  v.  llttdson,  MkL  31 
Geo.  3.  ilf- 

3.  If  a  sessions  case  be  sent  dowB  to  be 
re-stated,  and  the  prowcutor  abandon 
it  when  it  is  returned,  tbb  Court  will 
discharge  his  recognizance    for   the 

'  costs ;  but  if  he  dispute  the  amended 
order,  they  will  not.  R,  v.  Inhabitants 
qfEdgeworth,  Hil.  31  G.  3.  218 

4.  If  an  executor  declare  on  a  trover  and 
conversion  in  the  testator's  lifetime, 
and  also  on  a  trover  and  conversion 
after  his  death,  the  evidence  ofiered 
being  only  applicable  to  the  first  count, 
and  he  be  nonsuited,  he  is  not  hableto 
pay  costs.  Cockereli  et  Ux.  Executrix 
V.  Kynaston,  E,  31  G.  3.  277 

5.  But  if  a  plaintiff  name  himself  execu- 
tor when  he  need  not,  and  fail,  he 
shall  pay  costs :  as  where  his  declara- 
tion states  a  cause  of  action  due  to  him 
personally.  ib. 

6.  On  a  feigned  is^ue,  costs  follow  the 
verdict :  but  qu.  when  the  Court  per- 
mit parties  to  try  a  feigqed  issue, 
Whetner  they  will  not  compel  them  to 
consent  that  the  costs  shall  be  in  the 
discretion  of  the  Court?  Hoskins  v. 
Lord  Berkeley,  Mich.  32  G.  3.         402 

'7.  If  a  defendant  pay  money  into  Court 
upon  some  of  the  counts  only,  and 
the  plaintiff  take  it  out,  the  latter  is 
only  entitled  to  the  costs  of  those 
counti.  Baillie  v.  Cazakt,  HU.  32 
0. 3.  579 


8.  A  defendant  in  execution  for  the  con- 
tempt, and  for  the  costs,  on  a  quo  war^ 
ranto  information,  may  be  discbiirged 
imder  the  Lords'  AcL  it  v.  PickerUl, 
Trin.  32  G.  3.  809 

See  Attorney,  No.  1 , 2 ;  Executor  ;  Prac- 
tice, No.  18,47 ;  Replevin,  No.  2. 

COUNSEL. 
See  Witness,  No.  3,  4,  5. 

COUNTY-STOCK. 

1 1.  If  a  fine  be  imposed  on  a  county, 
which  the  justices  at  the  sessions  think 
illegal,  they  may  order  the  ti*easurer 
to  defray  the  expense  of  litigating  the 
question  out  of  the  county-stock.  R- 
V.  Inhabitants  of  Essex,  £.  32  G.  3. 

591 
2.  So  they  may  the  expense  of  litigating 
any  question  respecting  the  repairs  of 
the  highways  or  county-bridges,  or  the 
purchase  of  land  adjoining  to  such 
bridges.  594, 595, 596 

COUNTY. 
See  Division ;  Jurisdiction,  No.  5,  6. 

COURT-BARON. 
See  Manor,  No.  2. 

COVENANT. 

1.  In  covenant  (which  runs  with  the  land] 
evidence  that  the  defendant  is  in  as  heir, 
will  support  a  declaration  charging 
him  as  assignee.  Derisley  v.  Cusiance, 
Mich.  31  G.  3.  75 

2.  The  bankruptcy  of  the  lessee  is  no  bar 
to  an  action  of  covenant  (made  before 
the  bankruptcy)  brought  against  him 
for  rent  due  since.  Auriol  v.  Mills,  in 
error,  Mich.  31  G.  3.  94 

3.  Neither  is  a  seizure  and  sde  of  the 
lease  under  a  writ  o^ fieri  facias  or  eU» 
Ft/,  against  the  lessee.  99 

4.  r^or  a  forfeiture  by  his  attainder,    t^. 

5.  A.  agreed  to  sell  B.  his  estate  fir  a 
certain  sum  before  a  particular  day ; 
in  consideratioQ  wtiereof  A  agreed  to 
pay  that  sum  on  the  day,  and  on 
failure  to  pay  21/. ;  it  waa  held,  that 

they 
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they  were  dependent  covenants ;  and 
tliat  A.  could  not  recover  the  21  /.  with- 
out shewing  a  conveyance  on  his  part, 
or  a  tender  of  one.  Goodisson  v. 
NumL     Tnn.  32  Geo.  8.  761 

5^  Pleading,  No.  25,  26. 

CRIMINAL  CONVERSATION. 
See  New  Trial,  No.  2. 

CUSTOM. 

1.  A  custom  to  take  a  profit  in  alieno 
solo  is  had ;  such  a  right  can  only  he 
claimed  by  prescription.  Grimstead 
V.  Marlowe.  Trin.  82  Geo.  8.  717, 
and  Hardy  v.  Holiday.  E,  5  Geo.  3. 
C.  B.   cited  in  718 

See  Evidence,  No.  5.  Pleading,  No. 
16,  17,  23,  29. 

CUSTOMARY  ESTATE. 
See  Manor.    No.  1 . 

CUSTOM  OF  LONDON. 


See  London. 


D. 


DAMAGES. 
See  Certiorari,  No.  6.  Replevin,  No.  2. 

DEED 

1.  V  A.  execute  a  d«ed  for  himself  and 
his  partner,  by  the  authority  of  his 
partner  and  in  his  presence,  it  is  a 
good  execution,  though  only  sealed 
once.  Ball  v.  Dunstervillt  and  an- 
other.    7rtn..31  Geo.  S.  813 

See  Chose  in  Action.    Presumption. 

DE  ESSENDO  QUIETUM  DE 

THEOLONIO. 

See  Toll,  No.  4. 

DEMISE. 

1.  A  parol  agreement  to  lease  lands  for 
four  years  only,  creates  a  tenancy  at 
will:  but  if  that  tenancy  be  not  de- 
termined before  the  day  of  the  demise 


laid  in  the  declaration,  the  pbintifF 

in  ejectment  cannot  recover.     Good' 

-   title  d.  Galloway  v.  Herbert,   E.  32 

Geo.  3.  680 

DEPARTURE. 
Sire  Pleading,  No.  16,  19,  22. 

DEPUTY. 

S;ee  Officer,  No.  2. 

DETINUE. 
See  Special  Occupant. 

DEVIATION. 

See  Insurance,  No.  2, 

DEVISE. 

1.  A.  devised  to  his  son  B.  for  life,  re- 
mainder to  trustees  during  B.'a  life  to 
preserve  contingent  remainders,  ne- 
vertheless to  permit  B.  to  receive  the 
rents  and  profits,  remainder  to  the 
first  and  other  sons  of  B.  in  tail-male, 
remainder  to  C. ;  with  a  proviso  that 
if  B.  should  succeed  to  the  estate  of 
D.  the  limitation  of  A.'s  estate  to  B. 
should  cease,  and  the  next  in  remain- 
der should  take  as  if  B.  were  dead ; 
B.  succeeded  to  D.'s  estate  before  he 
had  a  son ;  held,  that  the  limitation  to 
the  trustees  continued  during  the  whole 
of  B.'s  life  so  as  to  support  the  contin- 
gent remainders.  Doe  d.  Heneage  ^t. 
Ifeneage,  Mich.  31  Geo,  3.  18 

2.  Under  a  devise  **  to  A.  for  life,  and 
"  after  his  decease  to  and  amongst  his 

*  "  issue,  and  in  default  of  issue''  then 
over,  A.  takes  an  estate-tail.  Doe  d. 
Blawfford  v.  Applin,  M.  31  G.  3.    82 

3.  In  .order  to  give  eflect  to  the  devisor's 
general  intent,  the  Court  wiH  over- 
look a  particular  intent  inconsistent 
therewith.  ib. 

4.  A.  devised  his  re^l  and  personal 
estates  to  his  wife  for  life,  and  direct- 
ed part  of  the  personalty  to  be  sold 
after  his  wife's  death  by  the  executor, 
and  divided  between  C,  D.,  JB.,  F., 
and  G.;  he  then  gave  two  annuities  to 
H.  and  J.  to  be  paid  by  his  executor  out 
of  his  whole  e»tatc,  and  to  commence 
after  his  wife's  death ;  and' be  then  de- 
vised the  remainder  of  the  profits  after 

his 
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hi»  wife's  death  and  after  the  yearlv 
IKiynients  to  the  annuitants  out  of  h,* 
whde  etlate  to  B.  C.  and  D.  equallv. 
Uiare  and  khure  ahke;  heU  that  tfi< 
executor  took  a  fee.  Coed.  Beetjty  v. 
Woodbouse,  Mich.  SI  Geo.  3.  8ft 

5.  A.  deviled  to  B.  preacher  of  Uie 
ineeting-house  of  C.  for  life,  on  con- 
dition that  he  £lionlr)  convey  the  prt- 
mises  to  tru^tee«,  to  take  place  after 
B.'s  death,  for  ihe  u*t  and  suppml  of 
ihe  preaching  the  word  of  God  at 
tlie  meeting'-houw  for  ever,  and  in 
case  tlie  preaching  there  should  be 
difcontiniied,  then  over  to  a  charily- 
Bchool  1  hdd,  that  B.  took  an  estate 
for  life,  though  the  devise  oTer  after 
liii  ileath  would  be  void  by  stal.  9 
G.  2.  c.  36.  Dot  V.  Aldridge,  E.  31  C. 
S.  ^  264 

6.  Issue  is  either  a  word  ofpurchiue  or 
limitation,  as  will  best  effeciuale  iliL' 
defixor's  intention.  Doe  v.  Colli/, 
TVia.  SI  Geo.  S.  294 

7.  Therefore  where  A.  devised  his  estate 
-  to  his  tno  daughters,  to  be  equally  di- 
vided between  ihctn,  one  n)oiety  to 
one  and  her  heirs,  and  the  other  moieiy 
to  tlie  oilier  for  hfe,  and,  after  her  de- 
cease, to  the  is»iie  of  her  body,  and 
their  heirs  for  ever,  and  she  h.id  one 
child  living  at  the  time  of  the  devise^ 
the  second  took  only  an  estate  for  life, 
with  remainder  to  licr  children  as  pur- 
chasers, ift. 

8.  Under  a  devise  to  A.  and  his  heJrs, 
but  if  he  die  without  scttlinf;  or  dis- 
posing of  the  sume,  or  without  issue, 
then  oviT,  A.  may  sttllc  the  estate  in 
his  lifetime,  and  ilifeat  the  limita- 
tion over.  Beac/icriifi  v.  Broom,  Mich. 
33  6'.  3.  441 

9.  A.  devised  "  to  B.  and  the  heirs  of 
"  her  body,  and  for  default  of  such 
■'  issue,"  then  over;  B.  died  in  the 
lifetime  of  A.,  ami  then  A.  by  a 
co<licit  coufirmtd  his  will :  held,  that 
ihe  heir  of  B.  look  nothing,  though 
it  appeared  that  A.  knew  of  the  death 
of  B.  and  of  the  birth  of  her  son  be- 
fore he  mdde  the  codicil.  i>oc  d. 
Tumrr  v.  Kai,  E.  i2  (ieo.  3.  001 

Id.  Tlie  codicil  operated  as  a  repuhli- 
c4tion  of  tlie  will ;  and  then  it  sJood 
iliiis :   "  A  devise  to  B.  and  the  hein 


"  of  her  body ;"  but  B.  being  dead, 
the  devise  was  void.  601 

U.  Under  a  devise  "  to  A.  and  B.  and 

"  iheir  heirs,  and  in  case  they  agreed 
"  to  sell  the  estate,  that  they  shoukl 
"  have  their  equal  shares  of  the  mo- 
"  ney  arising  therefrom ;  but  if  they 
"  ^;reed  to  keep  the  estate  whole  to- 
"  getber,  dieo  that  the  rents  shouki  be 
"  equally  paid  and  divided  betweea 
"  thetn,  and  to  the  several  and  mpec- 
"  tive  beirs  of  their  bodies."  A.  and 
B.  took  only  esUtet  tail  Roe  d.  Jama 
t.  Am*.  E.  32  G.  3.  605 

I2.  A.  being  seised  in  fee' tail  of  an  un- 
divided fourth  part  i^  an  estate,  and 
entitled  to  the  rt:version  in  fee  of  an- 
other fourth  expectant  on  the  deter- 
mination of  an  estate-tail,  recited  that 
she  was  entitled  to  the  Erst,  aud  devi- 
sed it  to  B.  C.  in  fee;  and  then  direct- 
ed all  the  residue  and  remainder  of 
her  eaUte  and  eftecU  to  be  sold  a«  soon 
as  might  be  after  her  death,  and  her 
funeral  expenses  to  be  paid  thereout, 
and  the  overplus  (if  any)  to  be  di- 
vided between  D.  and  £. ;  it  was  held 
that  the  reversion  did  not  pan  by  these 
general  words.  t6. 

13.  A.  bequeathed  money  to  trustees  in 
iribt  for  B.  till  she  sboukl  attain  21. 
and  then  to  pay  the  same  to  her;  and 
if  B.  should  die  under  21,  leaving  a 
child  or  children,  then  in  trust  for 
such  child  or  chikiren ;  but  if  B.  sliould 
die  under  21,  without  leaving  any 
child  or  children,  (ben  in  trust  for  C.» 
three  nieces;  B. attained  21,  married, 
had  two  children,  and  died  in  the  life- 
time of  the  testatrix;  B.'s  chiUrea 
took  nothing  by  Ihe  wilL  Doe  v.  Bro' 
bant,  TUn.  32  Geo.  3.  706 

14.  ^.devised  "  to  all  and  every  the 
"  dauefater  and  daughters  of  the  body 
"  of  fi.,  and  the  heirs  male  of  the 
"  body  of  such  dauehter  or  daughters 
"  eqtially  between  them,  if  more  than 
"  one,  as  tenants  in  common,  aud  for 
"  default  of  such  issue  (he  devised)  all 
■'  his  said  lands  to  C. ;"  held,  that  (he 
daughters  of  B.  took  cross-remainders. 
Aiherion  v.  Pye,  Triti.  SSG.S.       7  lO 

15.  Hie  rule  is,  that,  as  between  two 
only,  it  (hall  be  proumed  that  crots- 

lemainders 
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Ttmainden  were  intended  to  be  raited ; 
but  if  there  be  more  than  two,  it  ii  ne- 
ceuary  to  resort  to  other  words  in  the 
will  to  ditcover  an  iatention  to  raise 
them.  713 

16.  A.  devised  to  S.  his  wife  (or  hfe,  and 
empowered  her  to  devise  the  Mine  to 
any  one  or  more  of  hit  child  or  chil- 
dren in  such  manner,  share,  and  pro- 
portion, as  «he  should  appoint,  "  but 
"  so  a*  the  said  estate  should  not^  be 
"  divided,  but  transmitted  whole  and 
"  entire  to  his  heirs;"  and  in  anotbw 
part  (after  devising  an  adjoioinE  estate 
in  the  same  way),  he  added,  uiat  hi» 
will  was,  that  "  they  should  be  consi- 
"  deried  as  one  estate,  and  betranstnit- 
"  ted  entire  to  his  family,"  and  In  de- 
&ult  of  appointment  to  his  own  rig:ht 
heirs  ;  fi.  by  will  devised  and  appoint- 
ed to  their  son  C  for  hfe ;  remainder 
to  trustees  to  preserve  contlnj^ent  re- 
mainders ;  remainder  to  the  first  and 
other  sons  of  C  in  tall  eeneral ;  remain- 
der to  the  daughters  of  C.  in  tail  gene- 
ral; and  with  like  limlUtions  to  D,  and 
£.  two  other  children:  all  the  children 
C,  D.,  and  £.,  were  alive  when  ^.de- 
vised; fiMnv,  What  estates  did  they 
severally  lake  ?  Per  Lord  Kmi/on.Cb. 
J.  and  Grote,  J.  they  respectively  took 
estates  in  Uil  general ;  per  AAhurU 
and.BulUr,  Justices,  tbey  respectively 
took  life  estates,  with  remainders  in 
tail  to  their  respective  children.  Grif- 
fith V.  Harrison,  Tria.  S2  Geo.  3,    737 

See  Limitations. 

DISCHARGE. 
See  Insanity^  Insolvent,  No.  9,  3, 

DISTRESS. 

1.  Implements  of  trade  may  be  distrain- 
ed for  rent  if  they  be  not  in  actual 
use  at  the  time,  and  if  there  be  no 
other  sufficient  distress  on  the  pre- 
mises. Gorton  v.  Falkner,  Hil.  32 
G.3.  565 

3.  So  uuy  beasta  of  the  plough,  under 
the  lame  circumstances.  ib. 

S,  But  things  affixed  to  the  freehold, 
auch  as  an  anvil  vr  mill-atone,  cannot 
be  distrained.  ib. 


4.  Things  deUvered  to  persons  exerdune 
their  trade,  such  as  cloth  in  a  taylor^ 
shop,  are  not  dlstrainabl&  Simton  r. 
Harcwrt,  Mich.  IS  Geo,  2.  569 

DIVISION. 

I.  The  moiety  of  a  penally  being  ^ven 
by  S3  Geo.  3.  c.  41.,  to  the  treasurer 
ofa  county,  riding,  or  division;  held, 
that  the  word  Division  does  not  apply 
to  small  districts,  such  as  the  Qn^m: 
Port  of  Senfard,  in  5iuser ;  but  must 
be  construed  with  reference  to  county 
and  riding,  and  means  something  ana- 
logous to  them.  Ecam  q.  t.  v.  StaxM, 
E.  31  Geo.  3.  334 

3.  Neither  can  it  be  applied  to  the  dif- 
ferent parts  of  a  county  in  which  the 
magistrates  act  under  one  general  com- 
mission, but  for  the  convenience  of  the 
county  adjourn  the  Quarter  Sesaions 
from  one  part  of  it  to  another,  and  ap- 
point a  separate  treasurer  for  each. 
Evant  a.  L  v.  Slevent,  Mich.  33  Geo.  3. 
459 

3.  It  is  only  applicable  to  the  lezal  divi- 
sion* in  Lincolnshire,  where  tnere  are 
separate  commiasions  of  the  ueace,  and 
separate  Seasions  in  the  dincrent  diri- 
siom  of  the  county. 

DUTIES. 
See  Assumpsit,  No.  3, 4. 

E. 

EAST  INDIA  DELINQUENTS. 
<$»  Amendment,  No.  3. 

EJECTMENT. 
1.  Rule  of  Court  Mich.  31  Geo.  3.  1 
3.  Hie  Court  will  permit  a  devisee,  not 
having  been  in  poaKssion,  to  defend  In 
qectment,  as  landlord,  under  11  Geo. 
3.  c.  19.  t.  13.  Lovelock  A.  Norrit  r. 
Dmauler,  Miek.  31  Geo.  3.  133 

3.  A  parol  agreement  to  Icaie  lands  fi>r 
four  yeara  only,  creates  a  lenancy  at 
will;  and  if  that  tenancy  be  not  de- 
termined before  the  day  of  the  demise 
laid  in  the  declaration,  toe  {daintiffcan- 
not  recover.  Goodtitk  d.  Gallaut^  r. 
Ibrbert,  E.  33  Geo.  3.  680 

4.  In 


840 
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4.  Id  ejectment  by  a  landlord  i^rgunt  a 
tenant^  who»e  lease  is  expiied,  the 
latter  is  not  barred  from  shewing  that 
his  landlord's  title  is  expired,  l^gland 
d.  Sybum  v.  Slade,  E,  32  G.  3.       682 


See  Notice  toqoit ;  Practice. 


ELECTION. 


128 


See  Corporation ;  Mandaroos,  No.  1,  2, 
3,.  4 ;  Manor,  No.  3 ;  Suo  Warramto 
loformation.  No.  1 , 2, 6, 7. 

EMANCIPATION. 
See  Settlement ;  Certificate,  No.  1, 4. 

ENTRIES. 
See  Evidence,  No.  1, 2, 3. 

ERAZURE. 
5let  Bills  of  Exchange,  No.  9. 

ERROR. 
&e  Practice,  No.  18, 19, 20,21. 

ESCAPE. 

1.  In  an  action  against  the  sheriff  tor  the 
escape  of  a  prisoner  on  mt%ne  process, 
the  plaintifl*  was  nonsuited,  because  he 
could  not  prove  any  debt  against  the 
prisoner  who  escaped.  AUxandtr  v. 
Macauky,  E.  32  Geo.  3.  61 1 

ESTATE. 

See  Settlement  of  Estate ;  Special  Occu- 
pant 

EVIDENCE. 

1.  Where  the  right  to  the  soil  is  in  issue, 
entries  written  in  a  book  by  the  slew- 
ard  of  a  former  owner,  from  whom 
title  is  derived,  of  receipts  of  money 
by  the  ttcwanl  for  ttiat  owner,  as  a  sa- 
tiAction  for  trespasses  committed  on 
the  place  in  question,  are  admissible 
efideaoe  if  the  steward  be  dead.  JBar- 
fy  v.  Bebbington,  m.  ^  Geo.  S.    514 

7 


2.  So  an  entry  of  the  receipt  of  nKmey 
by  officers  of  a  township  from  the  of- 
ficers of  another  township  of  a  propor- 
tion of  church  rates  made  in  a  pariah- 
book,  is  evidence  to  charge  the  latter 
officers  with  the  same  proportion  in 
future.     Stead  v.  Heakm,  £.  32  Geo.  3. 


3.  And  another  entry,  explaining  the 
proportions  made  on  the  same  page,  is 
also  admissible  evidence.  1 6. 

4.  An  allegation  in  an  action  for  a  false 
return  to  a  mandamus  of  a  custom  of 
payment  by  the  chapel-wardens  of  A, 
to  the  churchwardens  of  B.  may  be 
supported  by  evidence  of  a  custom  of 
payment  to  officers  acting  only  for  the 
township  of  B.,  not  co-extensive  with 
the  parish  of  B.,  but  who  have  always 
been  described  as  the  churchwardens 
ofB.  ib. 

5.  Contemporaneous  usage  may  be  g^ven 
in  evidence  in  order  to  construe  a  char- 
ter. B.  V.  Beiiringer,  TWii.  32  Geo. 
3.  831 

See  Affidavit,  No.  4,6 ;  Attorney,  No.  5  ; 
Award,  No.  12;  Bastardy;  Bills  of 
Exchange,  No.  1 ;  Covenant,  No.  1  ; 
Escape;  Hand- writing ;  Jurisdiction, 
No.  4 ;  Libel,  No.  2 ;  Notice  to  quit ; 
Partners ;  Pleading,  No.  14 ;  Probate ; 
Settlement  by  Certificate^  No.  2 ;  Slan- 
der;  Toll,  No.  1 ;  Variance ;  Witness- 

EXCISK 
See  Certiorari;  Revenue  Officers. 


EXECUTION. 


See  Extent. 


EXECUTOR    AND   ADHINISTRA- 

TOR. 

1.  A  plaintiff  cannot  join  in  the  same 
declaration  a  cause  of  action,  as  exe- 
cutor, with  another  which  accrued  in 
his  own  right.  CockeriU  v.  Kpuuum, 
£.31  6>o.3.  280 

2.  Where  the  goods  of  the  tesUlor  never 
were  in  the  possesion  of  the  executor, 
be  must  declare  in  thatiliaracter.    ib. 

3.  And 
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3.  And  whether  the  conyernon  happen 
before  or  after  the  testator's  death*  if 
the  goods  when  recovered  will  be  as- 
sets in  the  hands  of  the  executor*  he 
may  sue  for  them  in  that  character. 

980 

4.  A  count  on  a  promise  made  by  de- 
fendant as  administrator  to  pay  money 
received  by  hitn  as  »vch  to  the  plain- 
tiffs use,  cannot  be  joined  with  other 
counts  on  promises  made  by  the  intes* 
tate.  Jemtingi  v.  Newman.  TWn.  31 
Geo.  S.  847 

5.  VVliere  executors  pay  a  sum  of  money 
on  the  testator's  account,  which  they 
need  not  ha\e  done,  and  afterwards 
b^in^  an  action  to  recover  it  back 
again,  they  must  declare  in  their  own 
right,  and  not  as  executors.  Mwtt  v. 
Siokes.     mi.  39  Geo.  3.  565 

6.  Goods  of  a  testator  in  the  hands  of 
his  executor  c  innot  be  seized  in  exe- 
cution of  a  judgment  agrainst  the  exe- 
cutor in  his  own  right.  Farr  v.  New- 
man.   E.  93  Geo,  3.  GSl 

See  Baron  and  Feme.    C!osts,  No.  4,  5. 

4 

EXEMPTION. 
See  Rates,  No*  1, 3. 

EXTENT. 

1.  If  goods  be  taken  in  execution  on  a 
j8.  fa.  against  the  king's  debtor,  and 
before  they  are  sold,  an  extent  come  at 
the  king's  suit*  grounded  on  a  bond 
debt,  tested  after  the  delivery  of  the 
fi.  fa.  to  the  sheriff,  these  goods  can- 
not be  taken  upon  the  extent.  Rorke 
V.  Dayrell.     Mich.  32  Geo.  3  403 

3.  The  33  H.  8.  c.  39.  s.  74.  does  not 
extend,  but  abridge,  the  king's  pre- 

.   rogative.  \4l3,&c. 

V. 

FAMILY. 
See  Settlement  by  Certificate*  No.  4, 5. 

FEIGNED  ISSUE. 

1.  Ob  a  feigned  issue,  coats  follow  the 
verdict;  Bat  911.  when  the  Court  per- 


mit parties  to  try  a  feigned  issue,  whe- 
ther they  will  not  compel  them  to  con- 
sent that  tlie  costs  shall  be  in  the  dis- 
cretion of  the  Court  ?  Hoskins  v.  Lord 
BcHceky.  Mich.  33  Geo.  3.  403 

3.  Trying  a  feigned  issue  without  the  con* 
sent  ofthe  Court*  is  a  contemot  of  the 
Court ;  and  after  such  a  trial  toey  will 
stay  the  proceedings.  t6. 

FEME. 

1.  A  feme  covert,  .living  in  adultery 
and  separate  from  her  husband,  can- 
not be  sued  as  a  feme  sole*  if  she  have 

.  no  separate  maintenance.  Gilchrist  v. 
Brawn.    IVin.  33  Geo.  3.  766 

See  Baron  and  Feme. 

FENCES. 

1.  An  action  on  the  case  for  not  repair- 
ing fences,  whereby  another  party  is 
damnified,  can  only  be  maintained 
against  the  occupier,  and  not  againat 
the  owner  of  the  fee  who  is  not  ia 
possession.  Cheeih€tm  v.  Hampson. 
Tnn.  31  Geo.  3.  318 

FERRY. 

1.  An  exclusive  right  to  a  ferry  from  A. 
to  B.  does  not  prevent  persons  going 
by  any  other  bcttt  from  A.  directly  to 
C  though  it  lie  near  to  B.,  provided 
it  be  not  done  fraudulently,  and  as  a 
pretence  for  avoiding  the  regular  ferry. 
Tripp  V.  Frank,  E.  33  Geo.  3.         666 

FINE. 

1.  When  once  the  five  years  allowed  to 
an  infant  to  make  an  entry  for  the  pur- 
pose of  avoiding  a  fine  b^in,  the  time 
continues  to  run  notwithstanding  any 
subsequent  disability.  Doe  d.  Ckmnt 
Duroure  v.  Jones.    JVin.  31  Geo.  8. 

300 

3.  Neither  will  subsequent  insanity  stop 
the  running  of  a  fine  once  commenced. 
Doe  d.  Griggs  v.  Shane.  Mich.  38 
Geo.  3.  B.  R.  306j  n. 

FISHERY. 

1.  There  may  be  a  prescriptive  right  in 
a  subject  to  a4ieveral  fishery  in  an  arm 

of 


INDEX  TO  THE  PRINCIPAL  HATTERS. 


of  Uie  sea.    Mayor,  &c.  uf  Otf&rd  v, 
AteWtbm.  Mick.  33  G.  3.  439 

Sw  Pleading,  No.  18. 

FOREIGN  ArrACHMENT- 
!•  A  Him  of  money  directed  to  be  paid 
by  A.  to  B.  by  the  master's  alloeatuF 
cannot  be  atluhed  in  A\  hand*  b; 
procew  out  of  the  sherifri  court  in  an 
action  against  B.  Coppcll  t.  SmilK 
Trin,  31  Geo.  3.  312 

3.  Neither  can  money  awarded  under  a 
nile  vS  Court  be  attached.  Grtml  t. 
Hardins.   HU.TG.3.B.R.    313. ». 

FOREIGN  JUDGMENT. 
Stt  loquiry.  Writ  of.  No.  3. 

FOREIGN  LAWS. 
&eBaiiknipt,No.  3,3. 

FOREIGN  PARTS. 
Stt  T^MptM,  No.  S. 

FORGERY. 
1.  If  a  bill  of  exchange,  payable  to  A. 
or  order,  get  into  the  haxA^  of  an~ 
rrtber  pcr«>n  of  the  rame  name  as  the 

Kyee,  and  such  person  knowing  thsi 
is  not  the  real  person  in  whose 
favor  it  was  drawn,  indorse  it,  he  ia 
guil^  of  foi^ery.  Mead  t,  Yomg. 
Mich.  31  Geo.  3.  38 

FRAUD. 

1.  Fraud  win  vitiate  any  transaction, 
though  the  principal  person  interested 
do  not  pertonally  take  any  part  in  the 
fraud,  Hir  the  principal  is  civilly  re- 
sponuble  for  the  acts  of  his  agent 
Doe  d.  Wittit  r.  Martin.  Mich.  31  G. 
S.  30 

5ee  Agreement,  Ferry,  Insolvent,  No.  1. 

FURNITURE. 
See  Pom-  Bate,  No.  13. 

G. 

GAME  LAWS. 

1.  QueMions  respecting  the  boundariea 

of  a  minor  caimot  be  tried  in  an  ac- 


tion OD  the  game  laws.  Catcrt^fi  r. 
GiMt.  B.  33  G.  3.  681.  and  Haniiiu 
V.  Bailey;  and  Bbmt  v.  Grimew,  there 
cited. 

3.  But  it  is  no  defence  to  such  an  action 
that  the  defendant  hu  a  deputation 
from  a  person  claiming  to  be  lord  of 
the  manor,  if  there  appear  to  be  do 
ground  for  the  claim.  Calcrafi  t. 
GAht.  681 

See  ConvicticHi,  No.  3. 4,  5. 

GAOLER. 

Sw  Sheriff,  No.  5. 

GRAND-CHILDREN. 
See  Settlement  by  CertiBcale,  No.  4. 

GREAT  SEAL. 
See  Outlawry,  No.  9. 

H. 

HACKNEY  COACHMEN. 
I.  Under  statute  10  G.  3.  c.  44.  t.  7.  a 
justice  of  the  peace,  after  convicting 
a  hacknev  coachman  for  refusing  to 
go  with  nis  coach,  may  immediately 
commit  him  to  the  house  of  correction 
if  be  do  not  pay  the  penalty.  Duet 
V.  Addinglon.   Mich.  33  G.  3.        447 

HALF-PAY. 
See  Officer,  No.  1. 

HAND-WRITING. 

I.  A  clerk  of  the  post-office  accustomed 
to  inspect  franlu  for  the  detection  of 
forgeries  may  be  examined  as  a  wit- 
ness to  prove  that  the  hand-writing 
of  an  instrument  is  an  imitated  and 
not  a  natural  hand,  though  he  never 
saw  the  supposed  person  write ;  and 
also  to  prove  that  two  writings,  aut- 
pected  to  be  imitated  hands,  were 
written  by  the  same  person.  Good- 
titie  d.  Rneu  v.  Braham,  trial  at  bar, 
Hil.  32  Geo.  3.  497 

HAWKER. 

I .  No  hawker  can  expose  goods  to  sale 

in  any  part  of  a  market  town  but  the 
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public  market-place,  by  29  Geo.  3. 
c.  26.  $.  16,  17.  R.  V.  Redferne,  E. 
31  Geo.  3.  273 

HEIR. 

See  Alien,  Pleading,  No.  1,  Special  Oc- 
cupant. 

HOMAGE. 
See  Manor,  No.  3. 

HORSE-RACES. 

1.  The  Stat.  13  Geo.  2.  c.  19.  s.  2.  hav- 
ing prohibited  horse-races  for  a  small- 
er stak'.-  than  50/.  no  action  to  reco- 
ver  a  wager  on  such  a  race  can  be 
supported.  Johnson  v.  Bmnn.  Mich. 
31  Geo.  3.  1 

HUSBAND  AND  WIFE. 
See  Bar«n  and  Feme, 

I. 

IMPARLANCE. 
See  Pleading,  No.  20. 

IMPRISONMENT. 
See  Arrest. 

INDICTMENT. 

^  1.  Where  a  new  oflfence  is  created  by 
an  act,  and  a  penalty  annexed  to  it 
by  a  separate  and  substantive  clause, 
it  is  not  necessary  for  the  prosecutor 
to  sue  for  the  penalty  ,  but  he  may  in- 
dict on  the  prior  clause  as  for  a  mis- 
demeanour. R,  Y.  Harris,  Hil.  31 
Geo.  3.  202 

2.  W^here  two  sets  of  magistrates  have 
a  concurrent  jurisdiction,  and  one  ap- 
points a  meeting  to  grant  ale  licences, 
their  jurisdiction  attaches,  so  as  to 
exclude  the  otlier  appointing  a  subse- 
quent meeting ;  though  they  may  all 
meet  together  the  first  day;  and  if 
afler  such  appointment  the  other  set 
of  magistrates  meet  on  a  subsequent 
day,  and  grant  other  licences,  their 
proceeding  is  ill^^,  and  the  subject 
of  an  indictment.  jR,  v.  Sainsbury, 
Mich.  32  Geo.  3*  451 


J.  Where  a  statute  forbids  the  doing  of 
a  thing,  the  doing  of  it  wilfully  is  in- 
dictable, altliough  without  any  corrupt 
motive.  457 

4.  it  IS  not  an  indictable  offence  to  ex- 
ercise a  trade  in  a  borough,  contrary 
to  the  bye-laws  of  that  borough.  2c. 
V .  Sharpies,  J.    Trin.  32  Geo.  3.    777 

5.  An  indictment  that  the  defendant 
was  appointed  overseer  of  the  poor  of 
the  parish  of  A.  "  and  that  he  after- 
"  wards  refused  to  take  the  said  office 
"  of  overseer  of  the  parish,  to  which 
"  he  was  so  appointed,''  was  held  good 
on  demurrer.  R,  v.  J.  Burder,  TWn. 
32  Geo.  3.  778 

See  Libel,  No.  1  ;  Quarantine,  No.  1; 
Sheriff,  No.  2,  5.  Slander. 


INFANT. 

See  Fine.  See  SUt.  7  Ann.  c.  19,  49. 

1.  An  infant  cannot  pray  the  parol  to 
demur  in  any  other  stage  of  the  pro- 
ceeding than  at  the  time  of  pleading. 
Derisley  v.  Custance,  Mich.  31  Geo.  3. 

75 


INFERIOR  COURT. 
See  Certiorari,  No.  5, 6. 

INFORMATION. 

1.  A  criminal  information  having  been 
CTanted  ag:ainst  the  defendant,  he  be- 
fore the  trial  at  Nisi  Prius  distribute! 
hand-bills  in  the  assize  town,  vindi- 
cating his  own  conduct  and  reflecting 
on  the  prosecutor's.  This  matter  being 
disclosed  to  the  judge  at  Niri  Prius 
by  an  affidavit,  was  held  a  sufficient 
ground  to  put  off  the  trial ;  and  that 
affidavit  being  returned  to  Uiis  Court, 
they  granted  another  information  on  it 
against  the  defendant  for  such  crimi- 
nal conduct,  considering  the  affidavit 
taken  at  Nisi  Prius  as  taken  under  the 
authority  of  this  Court.  M.  v.  JoUiffe. 
Trin.  31  Geo.  3.  285 

&e  Amendment,  No.  2,3;  Inspection  of 
Papers.  Practice,  No.  89.  Quo  War^ 
ranto  Information. 

INQUIRY, 
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3  Provisions  sent  out  in  a  ship  for  the 
use  of  the  crew  are  protected  by  a  po- 
licyon the  ship  and  furniture.  Mroueh 
V.  mOmare,  Hil.  31  Geo.  3.  206 

4.  If  an  armed  force  board  a  ship,  and 
take  a  part  of  the  cargo,  the  under- 
writers are  not  hable  on  a  count  stat- 
ing the  loss  to  be  by  a  seizure  by  peo- 
ple to  the  plaintiff  unknown;  for 
"  people"  in  the  poHcy  means  "  the 
"  governing  power  of  the  country.*' 
Nc^itt  V.  Lushington,  Trin.  32  Geo.  3. 
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5.  Where,  after  such  a  seizure,  the  ves- 
sel was  stranded,  and  part  of  the  cargo 
(consisting  of  corn]  taken  by  the  mob 
at  their  own  price,  the  loss  cannot  be 
recovered,  as  for  a  general  average: 
but  for  such  part  as  in  consequence  of 
the  stranding  was  damaged  and  thrown 
overboard,  the  insured  may  recover 
on  a  count  stating  the  loss  to  be  by 
stranding.  ib, 

JOINDER  IN  ACTION. 
See  Pleading,  No.  9, 10. 

ISSUE. 
See  Devise,  No.  6, 7 ;  Feigned  Issue. 

JURISDICTION. 

1.  The  Stat.  1  Jac.  1.  c.  93.  gives  certain 
penalties,  to  be  recover^  (by  sect. 
46.)  by  action  of  debt  or  information 
in  the  Courts  of  Weitmuuier;  the  50th 
sect,  gives  jurisdiction  to  the  justices 
of  assize,  of  gaol  delivery,  and  of  the 
peace,  to  inquire  of  the  premises,  and 
to  hear  or  determine  the  same ;  uioder 
the  latter  clause  the  inferior  Courts  can 
only  proceed  by  indictment  or  pre- 
sentment. Shipman  q.  t.  v.  Henbeft, 
Mick.  31  Geo.  3.  109 

2.  The  informer  may  bring  an  action  of 
debt  upon  this  statute  in  the  Courts 
of  IVesiminster,  notwithstanding  the  21 
Jac.  1.  c.  4.  ilf, 

3.  The  Stat  21  Jofi.  1.  c.  4.  onlv  re- 
strains the  proc^ings  on  penal  sta- 
tutes in  the  superior  Courts^  where  the 
informer,  before  the  passbg  of  that 
statute^  might  have  sued  in  the  infe- 
rior as  well  as  the  superior  Courts  by 


action,  bill,  plaint,  suit,  or  informa- 
tion. 109 

4.  But  though  the  4th  sect,  of  the  31 
Jac.  1.  c.  4.  enables  a  defendant  to 
plead  the  general  issue,  and  give  the 
special  matter  in  evidence,  yet  ne  can- 
not avail  himself  under  such  plea  of 
any  matter  which  goes  to  the  jurisdic- 
tion of  the  Court.  ib. 

5.  By  charter  the  mayor  and  some  of 
the  aldermen  of  London  have  jurisdic- 
tion in  Southwark,  but  as  the  charter 
containa^no  non-intromittent  clause  ai 
to  the  justices  of  the  county  of  Swrry, 
the  latter  have  a  concurrent  jurisdic- 
tion with  the  former.  22.  v.  Saimbmy, 
Mich.  32  Geo.  3.  451 

6.  Where  two  sets  of  magistrates  have 
a  concurrent  jurisdiction,  and  one  ap- 
points a  meeting  to  grant  ale  licences, 
their  jurisdiction  attaches,  so  as  to  ex- 
clude the  others  appointing  a  subse- 
quent meeting;  but  they  may  all  meet 
together  on  the  first  day.  ib. 

7.  Ikit  if  aAer  such  appointment  the 
other  set  of  magistrates  meet  on  a  sub- 
sequent day,  and  grant  other  Kccnces* 
their  proceeding  is  illegal,  and  the  sub- 
ject of  an  indictment.  t6. 

8.  Where  the  acts  of  commistionen  ap- 

Sointed  by  a  paving  act  oocaaion  a 
amage  to  an  individual,  without  any 
excess  of  jurisdiction  on  their  part, 
the  commissioners  or  paviovs  acting  un- 
der them  are  not  liable  to  an  action. 
The  Governor,  ifc  <lf  the  Britith  Catt 
Plate  Mam^facturevi  v.  Meredith,  Trin. 
32  Geo.  3.  794 

See  Annuity,  No.  6;  Appeal,  No.  7; 
County  Stock;  Order  of  RemoTal, 
No.  3. 


JURY. 


See  Inquisition. 


JUSTICES  OF  PEACE. 

See  Hackney  Coaches;  Indictment,  No.  2; 
Jurisdiction,  No.  5, 6, 7. 

K. 

KING'S  BENCH  PRISON, 

Set  Officer,  No.  2. 

LAND- 
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trustees)  which  was  never  laid  out  in 
the  purchase  of  any  other  lands.      39 

S.  The  above  power  of  revocation  was 
conditional;  and  as  the  conditions^  ss, 
the  payment  of  the  money  to  the 
trustees^  and  the  settling  of  other 
estates  to  the  same  use8>  were  not  per- 
formed, the  deed  of  revocation  was  a 
nullity.  «^. 

See  Devise;  Settlement  by  Estate. 

LIMITATION  OF  TIME. 

1.  Though  one  plaintiff  be  abroad,  if  the 
others  be  in  England  the  action  roust 
be  broueht  within  six  years  after  the 
cause  of  action  arises.  Perry  v.  Jack- 
son,  Hil.  32  Geo.  3.  516 

See  Fine;  Quo  Warranio  Information, 
No.  5. 

LONDON. 

1.  A  feme  covert  cannot  sue  without  her 
husband  as  a  sole  trader  by  the  cus- 
tom of  London  in  the  superior  Courts 
of  Westminster.  Caudeil  v.  Shaw, 
Trin.  31  Geo.  3.  361 

2.  Where  a  feme  covert,  sole  trad€A', 
gave  a  bond  and  warrant  of  attorney 
to  enter  up  judgment,  on  which  the 
plaintiff  afterwards  took  out  execution, 
the  Court  set  aside  the  judgment,  as 
entered  up  without  authority,  on  the 
motion  of  the  assignees  of  the  wife  (who 
had  become  a  bankrupt)  with  the  con- 
sent of  the  husband,  which  was.  also  en- 
tered in  the  rule.  Read  v.  Jewson,  Hil. 
13  Geo.  3.  B.  R.  cited.  362 

See  Jurisdiction,  No.  5, 6, 7. 

LORDS'  ACT. 

See  Bills  of  Exchan^,  No.  12;  Costs, 
No.  8 ;  Insolvent,  No.  2,  3. 

LOTTERY. 

1.  The  printer  of  a  newspaper  publish- 
ing an  illegal  proposal  for  gambling  in 
the  lottery,  incurs  a  |)enalty  under 
22  Geo.  3.  c.  47.  8.  13.  whicn  enacts 
that  no  person  shall  sell  the  chances  of 
tickets,  &c.  nor  publish  any  proposal 


for  it,  under  the  penalty  of  5(W.    King 
q.  t.  V.  Smith,  Mick.  32  Geo.  3.       414 

&e  Affidavit,  No.  2, 5,  7. 

M. 

MAINTENANCR 

1.  Comment  on  the  doctrine  of,  per 
BuUer,J.  840 

MAUCIOUS  PROSECUTION. 

1.  An  action  lies  for  a  malicious  prosecu* 
tion,  thpugh  the  plaintiff  were  acquit- 
ted on  a  defect  in  the  indictment. 
Wicks  V.  Fentham,  E.  31  Geo.  3.      247 

MANDAMUS. 

1.  Mandamus  to  the  rector  to  certify  to 
the  bishop  the  election  of  a  lecturer 
refused;  there  being  no  immemorial 
custom  for  the  lecturer  to  use  the  pul- 
pit without  the  rector's  consent,  and 
the  lecturer  being  paid  out  of  the 
poor-rates.  R.  v.  Field,  Hil.  31  Geo. 
3.  125 

2.  In  the  case  of  a  private  eleemosynary 
lay  foundation,  if  no  special  visitor  be 
appointed  by  the  founder,  the  ri^t 
of  visitation,  in  default  of  his  heirs, 
devolves  upon  the  king,  to  be  exercised 
by  his  great  seal;  and  on  that  ground 
thb  Court  refused  to  interfere  by  man* 
damns  to  compel  the  master  and  fel- 
lows of  St.  Catherine's  Hall,  Cam- 
bridge, to  declare  one  of  their  fellow- 
ships vacant,  and  to  proceed  to  a  new 
election.  R.  v.  The  Master  and  Pel" 
lows  of  St.  Catherine's  Hall,  Cambridge, 
£.  31  Geo.  3.    *  2^33 

3.  A  mandamus  to  a  corporation  to  put 
the  corporate  seal  to  the  certificate  of 
the  election  of  a  corporator,  in  order 
that  it  may  be  laid  before  the  king  for 
his  approbation,  is  granted  of  course. 
R,  V.  The  May<yr,  ^c.  of  York,  Trin. 
32  Geo.  3.  699 

4.  Therefore  such  a  writ  was  mnted, 
directed  to  the  corporation  of  York,  on 
an  affidavit  that  the  recorder,  apply- 
ing, had  the  majority  of  legal  votes ; 
though  it  was  stated  that  the  other 
candidate  had  the  msyority  at  the  elec- 

tiOD, 
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Judgment  as  in  cue  of.  See  Practice, 
No.  44. 

NOTICE. 

1.  Geoerally  (peaking,  where  it  is  re> 
,  quired  by  lair  tbal'notlce  ifaall  be  gi- 
ven to  a  party  before  he  thall  be  af- 
fected by  any  act,  leaving  it  at  hie 
dwelling-houtc  i«  lufficienL  Jomi  d. 
Grifitht  V.  Marth,  Miek.  33  Geo.  3. 

46& 

2.  But  it  u  otherwiie  in  the  caie  vS  pro- 
cen  to  bring'a  party  unto  contempt; 
there  personal  notice  it  neceatary.     ib. 

3.  Id  lonie  instaiipea  however  of  proceu, 
leaving  it  at  the  bouK  ii  gufficienl,  u 
a  subpoena  out  of  Chancery,  or  a  fwo 
minut  out  of  the  Exchequer.  ih. 

Set  Appeal,  No.  5 ;  Revenue  Officer,  No. 

5,  4,  5 ;  PracUce,  No.  39,  31,  33. 

NOTICE  TO  QUIT. 

1.  If  notice  toquit  at  Jlfii^Munnwrbe  gi- 
ved  to  a  tenant,  holding  from  Michael- 
tnat,  he  may  iniitt  on  the  imufficiency 
of  the  notice  at  the  trial,  though  tie 
did  noC  make  any  objection  at  the  time 
it  was  terved,  but  merely  said,  "  I  pay 
"  rent  enough  already,  and  it  is  hard  to 
"  UK  me  thus."  O^JtappleY.  Copoiu, 
T)rin.  31  Geo.  3.  Sfil 

'  2.  Where  the  tenant  of  an  estate  holden 
by  the  year  has  a  dwelling-house  at 
another  place,  tlic  delivery  of  a  notice 
to  quit  to  his  servant  at  the  dwelling- 
house  is  strong  presumptive  evidence 
that  the  master  received  the  notice, 
and  ought  to  be  left  to  ihejury.  Jona 

6.  Griffiths  V.  Manh.  Mich.  3d  Geo.  S. 


See  Practice,  No.  39,  31,  Si. 

o. 

OCCUPANT.  * 
See  Special  Occupant. 

OCCUPY. 
See  Settlement  by  Estate. 
Vot.  IV. 
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.  The  future  half-pay  of  an  officer  is 
not  assignable.  Lidder^aU  v.  the  IkJce 
<^  Montnae  and  Another,  £.  31  Gt9. 9. 

S.  The  clerk  of  the  papers  In  the  King's 
Bench  Priaon  cannot  act  bjr  deputy, 
but  must  himself  reside  within  UMnri- 
•OD.  In  the  nutter  of  Bryant,  Tiin. 
33  Geo.  3.  716 

See  Coiporation.  Revenue  Officer.  Mt- 
nar.  No.  3. 

ORDER  OF  REMOVAL. 

1.  An  or<Ier  of  removal  may  be  execute** 
a  year  after  it  U  signed,  if  the  pauper'* 
circumsttmcet  be  not  altered  Inthe  in- 
terval. R.  V.  the  IiAahitanU  of  Uan- 
wiMO,  Mich.  33  Geo.  S.  47S 

2.  Ad  alteration  in  an  order  of  removal 
by  one  justice  in  the  proence  of  the 
other  before  it  ia  delirered  to  the  pt- 
rish  officers,  does  not  vitiate  it.       '  ib, 

3.  An  order  of  removal  signt;^  by  two 
justices  separately,  and  in  diflbrient 
counties,  is  only  voidable,  not  void; 
atxl  the  parish  wiping  to  avoid  it, 
must  appeal  to  the  next  Sessions.  R.  v. 
the  /mAoUmmA  t^Slotfbl^  JS.  33  Geo.  3. 

596 

OVERSEER. 

I.  Ifonanipped  against  oververs*  ac- 
counts the  Sesaions disallow  someof  the 
items,  and  do  not  order  the  overseers 
to  pay  the  balance  to  the  succeason, 
two  justices  out  of  sessioos  may 
inforce  payment  of  the  balance  ;  ana 
if  tbey  refuse  to  interfiere,  this  Court 
will  grant  a  wawrfasmt  to  compel  theoi 
to  bear  the  complaint.  R.  v.  Carter, 
£.  31  Geo.  3.  946 

i.  Where  a  parish  consisted  of  two  se- 
parate districts,  each  of  which  imme- 
morially  made  a  separate  rate,  but  the 
money  when  raised  was  blended  to- 
gether, in  one  joint  fund,  though  ap- 
plied in  certain  proportions,  and  the 
Sessions  did  not  find  it  as  a  fact  that 
the  parish  could  not  reap  the  benefit 
31  of' 
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sequent  acU  by  any  person,  who  may 
afterwards  become  a  partner  (not  eyen 
an  acknowledgment  that  he  is  haUe, 
or  his  accepting  a  bill  of  exchange 
drawn  on  them  as  partners  for  the  very 
goods)  will  make  him  liable  in  an  ac- 
tion for  goods  sold  and  delivered; 
though  he  will  be  liable  in  an  action  on 
the  bill  of  exchange.  Saville  v.  Mo- 
Urtsm,  Trm.  S2  Geo.  3.  720 

5^  Deed. 

PAYING  MONEY  INTO  COURT. 
See  Costs,  No.  1, 2,  7. 

PENAL  STATUTES. 

'S^  Conviction,  No.  5;  Indictment,  No. 
1 ;  Jurisdiction,  No.  1,  2,  3,  4 ;  New 
Trial,  No.  3 ;  Pleading,  No.  27. 

PENALTIES. 
See  Costs,  Lottery. 

PERJURY. 
See  Witness,  No.  6. 

PHYSICIAN. 

A  physician  cannot  maintain  an  ac- 
tion for  his  fees.  Chorky  v.  Boleoi, 
Tnn.  31  Geo.  3,  S17 

PLEADING. 

1.  The  heir  may  he  charged  as  assignee 
in  covenant  which  runs  with  the  land. 
Derisley  v,  Guiance,  Mich.  SI  Geo.  3. 

75 

S.  An  infant  cannot  pray  the  parol  to 
demur  in  any  other  stage  of  the  pro- 
ceeding than  at  the  time  of  pleading,  ib. 

$.  A  plea  of  bankruptcy  given  by  the 
5  Geo.  2.  c.  30.  «.  7. ;  must  state  that 
the  cause  of  action  accrued  before  that 
bankruptcy,  stating  that  an  indenture, 
on  which  an  action  of  covenant  is 
brought,  was  executed  prior  to  the 
bankruptcy  is  not  sufficient  Charlion 
Y.  Oig,  HiL  31  Geo.  3.  156 

4.  If  to  treH>^>*  i^  ^  common  called 
A.  the  defendant  plead  that  A.  and  B. 


• 

commons  lie  open  to  each  other,  and 
then  prescribe  for  a  right  in  lx)th 
commons,  the  plaintiff  must  traverse 
the  whole  prescription.  Morewood  v. 
fVood,  HiL  31  Geo.  3.  157 

5.  For  all  prescriptions  are  entire,  and, 
when  pleaded,  the  adverse  party  can* 
not  deny  a  part  only,  but  must  denj 
the  whole.  s6. 

6.  A  defendant  cannot  plead  nonaasunqmi 
as  to  the  whole,  and  a  tender  as  to 
part.  Maclellan  v.  Howard,  HiL  31 
Geo,  3.  194 

7.  A  plea  in  abatement  is  bad  af^er  a  ge* 
neral  impariance.  Evans,  q.  t.  v. 
Stevens,  E.  31  Geo.  3.  224 

8.  So  it  is,  if  it  do  not  give  a  better  writ, 
but  tend  to  shew  that  the  plaintiff  hath 
no  action  at  all.  ib. 

9.  A  plaintifFcannot  join  in  the  same  de- 
claration a  cause  of  action  as  executor 
with  another  which  accrued  in  his  own 
right.  Cockeriii  et  Ux.  Exeaorix,  tfc. 
v.  Kynaston,  £.31  Geo.  3.  S77 

10.  Where  goods  of  the  testator  never 
were  in  the  poasession  of  the  executor, 
he  must  declare  in  that  character,    ib. 

11.  And  whether  the  conversion  hap- 
pened before  or  after  the  testator's 
death,  if  the  goods  when  recovered  will 
be  assets  in  the  hands  of  the  executor, 
he  may  sue  for  them  in  that  charac- 
ter, t^. 

13.  A  count  on  a  promise  made  by  de- 
fendant as  administrator  to  pay  money 
received  by  him  as  such  to  the  plain- 
tifiTs  use,  cannot  be  joined  with  other 
counts  on  promises  made  by  the  intes- 
tate. Jeimmgs  v.  Newman,  JVin.  31 
Geo.  3.  847 

13.  After  a  demurrer  to  a  declaration  of 
two  counts  ^inst  two  defendants^  be- 
cause one  of  them  wasi  not  named  in 
the  last  count,  plaintifFcannot  enter  a 
nonpros,  on  that  count  and  proceed 
on  the  other.  Drummand  v.  Dorani, 
Drin.  31  Geo.  3.  '   360 

14.  If  to  an  action  of  trespass  for  pulling 
down  aiid  carrying  away  a  gate  the 
defendant  plead  a  right  of  way,  and 
that  the  gate  being  wrongfully  erected 
across  the  same,  he  io6k  it  down  and 
deposited  it  in  a  convenient  place  for 
the  Mse  of  the  plainti£^  to  which  the 
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77tc  Duchess  qf  Cumberland,  E.  33  G. 
8.  585 

^3.  A  charter  of  W.  3.  granted  to  the 
town  of  Liverpool  directs,  that  the 
common  cotmcilmen  shall  he  elected 
in  such  manner  as  was  used  before  a 
former  chatter  of  Car,  2.;  the  de- 
fendant, to  a  quo  warranto  information 
for  exercising  the  office  of  common 
councilman,  pleaded,  that  before  the 
charter  of  Car.  3.  the  mayor,  bailiffi, 
and  burgesses,  used  to  elect  (except 
at  those  times  when  there  was  any 
bye-law  to  regulate  the  mode  of  elec- 
tion), it  was  held,  that  the  plea  was 
bad,  because  it  did  not  shew  what  was 
the  usage  in  fact  before  the  charter  of 
Car.  2.    R.  v.  /.  Birch,  E.  3«  Geo.  3. 

608 

24.  If  a  bond  be  given  to  husband  and 
wife,  administratrix,  the  husband  alone 
may  declare  on  it  as  on  a  bond  made 
to  himself.  Anker  stein  v.  Clarke,  E. 
32  Geo.  3.  616 

25.  In  alleging  a  breach  of  covenant, 
which  was  for  quiet  enjoyment,  it  is 
sufficient  to  allege,  that  at  the  time  of 
the  demise  to  the  plaintiff  A.  B.  had 
lawful  right  and  title  to  the  premises, 
and  having  such  lawful  right  and  title 
entered,  &c.  and  evicted  him.  Sec.; 
without  shewing  what  title  A.  B.  had, 
or  that  he  evicted  the  plaintiff  by  legal 
process,  &c.  Foster  v,  Pierson,  E.  32 
Geo.  3.  617 

26.  Alleging  that  "  the  party  having  a 
Jawfiil  right  and  title  entered,"  is  equi* 
valeot  to  «aying  "  he  entered  by  lawful 
rifjht  rud  title."  621 

27.  The  Stat.  4  Ann.  c.  16.  which  allows 
double  pleading,  does  not  extend  to 
penal  actions.  Jlej^rick  v.  Foster,  Trin. 
32  Geo.  3.  701 

28.  Where  a  plaintilTio  possession  brings 
an  action  on  the  case  against  a  wrong- 
doer, it  is  sufficient  to  declare  gene- 
rally, without  disclosing  any  title :  but 
when  a  defendant  justifies  under  a 
right,  it  must  be  set  out  formally  in  the 
piea.  Grimstead  v.  Marlowe,  TVin.  32 
Geo.  3.  718 

29.  Whether  contemporaneous  usage  in 
a  corporation  may  be  pleaded  in  order 
to  control  the  words  of  a  charier  ?  quere. 
R.y.  Bcllringer,  7W».  32  Geo.  3.    821 


I  &« Amendment;  Baron  and  Feme,  No. 
2,  3, 4 ;  Covenant ;  Practice,  No.  35  ; 
Rent ;  Replevin,  No.  3. 


POUCY. 


See  Insurance. 


POOR. 


See  Overseer;  Rate- Poor. 

PORTREEVE. 
See  Quo  Warranto  Information,  No.  7. 

POWER. 
Sre  Devise,  No.  15;  Limitations. 

PRACTICE. 

1.  The  clerk  of  the  rules  shall  keep  a 
book  for  entering  rules  in  ejectments, 
containing  a  list  of  the  qectments 
moved,  the  number  of  .the  entry/  the 
county,  and  the  names  of  the  parties; 
and  the  rule  for  judgment  shall  be 
drawn  up  and  taken  away  from  the 
office  within  two  days  after  the  end 
of  the  term  in  which  the  ejoctment 
shall  be  moved.  Reg.  Crtn.  Mich.  31 
Geo.  3.  1 

2.  Plaintiff  cannot  sign  judgment  for 
want  of  a  plea  till  the  expiration  of 
twenty-four  hours  after  demand  of  a 
plea,  whether  the  time  for  pleading  be 
or  be  not  expired  when  such  demand 
is  made.  Bowles  v.  Edwards,  Mich. 
31  Geo.  3.  118 

3.  If  the  sheriff  appoint  a  special  bailiff 
at  the  plaintiff^  request,  the  latter 
cannot  rule  the  sheriff  to  return  the 
writ.    De  Moranda  v.  Dunkm,  Mich. 
31  Geo.  S.  119 

4.  The  Court  will  not  dischar^  a  de- 
fendant out  of  custody  on  fihng  com- 
mon bail,  on  the  ground  that  he  was 
insane  at  the  time  of  the  arrest.  Nutt 
V.  Vemey,  Mich.  31  Geo.  3.  121 

5.  A  defendant  has  four  clear  days  afler 
final  judgment  to  put  in  bail  in  error^. 
Bamet  v.  NichoU,  Mich.  31  G.  3.      ib. 

6.  The  Court  will  permit  a  devisee,  not 
having  been  in  possession,  to  defend 
io  ejectm^t  as  landlord,  under  1 1  G.  2. 

c.  19. 
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c.  19.  i.  IS.    Lovelock  d.  Aorm  v. 
Dancttsur,  Mkh.  31  Geo,  8.  \9fZ 

7.  Wheo  a  rule  to  set  aside  proceedings 
for  irKgulahty,  and  to  stay  proceed- 
ings in  the  mean  time,  is  obtained, 
the  proceedings  are  suspended  for  all 
purposes  till  the  rule  is  dbposed  of. 
Siominc  V.  Crammond,  HiL  Sl  Geo,  3. 

176 

8.  And  therefore  the  time  for  putting  in 
bail  remains  the  same  after  the  rule  is 
discharged,  as  it  was  when  it  was  grant- 
ed, ib. 

9.  On  a  nik  to  plead,  reply,  &c.  in 
four  days,  if  the  party  on  whom  the 
rule  is  made  delay  complying  with  it 
till  the  nnoming  of  the  fifth  day,  the 
adverse  party  may  refu^  to  receive  it, 
and  sign  judgment.  Thomson  v.  RyaU, 
Hi/.  31  Geo.  3.  195 

10.  Where  bail  a  e  put  in  after  attach- 
ing the  shenfi^  and  a  thai  has  not  been 
m,  the  Court  will  set  aside  the  attach- 
ment; for  in  this  case  the  plaintiff  is 
not  entitled  to  the  benefit  of  it  as  a  sse- 
curity,  in  case  lie  should  recover :  see^, 
if  a  trial  has  been  lost  Uiii  v.  Boii, 
TVm.  31  Geo.  3.  SM 
Graven  v.  H^Uliam,  Trm.  15  Geo.  3. 

11.  After  demurrer  to  a  dedaration  of 
two  counts  aniinst  two  defendants,  be- 
cause one  of  tnero  was  not  named  in  the 
last  count,  the  plaintiff  cannot  enter  a 
nol.prot.  on  that  count,  and  proceed  on 
the  other.  Drumniond  v.  Dorant,  Trin. 
31  Geo.  S.  360 

19.  Plaintiff  cannot  sign  judgment  for  the 
defenriant's  refusing  to  pay  id.  for  the 
warrant  of  an  attorney  when  the  copy 
of  the  declaration  is  delivered  to  him. 
Onealer.  Price,  Trin.  SI  Geo.  3.     370 

IS.  If  defendant,  after  craving  oyer  of 
a  deed,  do  not  set  forth  the  whde 
deed,  the  plaintiff  may  sign  judgment 
as  for  want  of  a  plea ;  or  the  Court 
will  quash  the  pica.  Wallace  v.  The 
Ducheu  cf  Cumberland,  Trin.  31'  Geo. 
3v  370 

14.  Where  the  defendant,  in  an  action 
of  debt  on  bond,  after  craving  oyer, 
and  setting  it  out  truly,  pleaded  pay- 
ment, on  which  the  plaintiff  took 
issue,  and  served  defendant's  attorney 
with  a  rule  to  abide,  &c.  and  gave 


notice  of  trial ;  and  afterwards  de* 
fendant  returned  the  paper-book,  set- 
ting out  a  ftJae  oyer  of  tne  bond,  and 
pleading  as  before,  on  which  plaintiff' 
enrolled  the  true  condition,  and  de- 
murred; the  Court  ordered  aO  the 
pleadings  to  be  struck  out,  and  that 
plaintiff  should  have  judgment,  and 
that  the  defendant's  attorney  should  pay 
all  the  costs.  Ferguson  v.  Mnekreik, 
HiL  24  Geo.  3.  JB.  R.  cited.  370, 1 
.  15.  Where  the  action  is  by  original,  die 
deftn.iant  has  till  four  days  after  the 
quarto  die  post  to  put  in  bail.  Fraa^fion 
V  Barber,  Trin.  31  Geo.  3.  577 

16.  Where  any  sheriff  before  his  goings 
oat  of  office  shall  arrest  any  defendant, 
and  a  cepi  corpus  be  returned,  he  may 
within  the  legal  time  allowed  be  caDed 
upon  to  bring  in  the  body,  though  he 
may  be  ont  of  office  before  such  rule 
be  granted.  -Reg.  Gen.  Trin.  31  Geo, 
3.  379 

17.  Trying  a  feiffned  issue  withedt  the 
consent  of  the  Court,  is  a  contempt  of 
the  Court ;  and  after  such  a  trial  they 
will  stay  the  proceedings.    Hoskins  ▼. 
Lord  Berkeley,  Mich.  3S  Geo.  3.    403 

18.  The  Court  will  not  set  aside  a  de- 
fendant's execution  for  the  costs  of  a 
nonsuit  sued  out  after  allowance  of  a 
writ  of  error,  because  the  writ  of  error 
can  only  be  for  delay.  Kempland  v. 
Macauley,  Mich.  33  Geo.  3.  436 

19.  If  a  record  be  ever  so  erroneous, 
the  plaintiff,  who  has  made  default, 
by  suffering  a  nonsuit,  can  never  have 
a  judgment  afterwards  in  his  favour. 

ib. 

20.  Where  defendant's  attorney  in  efiect 
told  the  plaintiff  that  the  writ  of  error 
was  brought  for  delay,  the  Court  re- 
ftised  to  stay  proceedings  pending  it. 
Law  V.  Smith,  Mich.  30  Geo.  3.  B.  R, 

436,  n. 

dl.  The  same  on  a  similar  declaration 
by  one  of  the  bail.  Eoant  v.  Gilbert, 
7Vm.  31  Geo.  3.  B.  R.  ib. 

33.  When  a  defendant,  who  has  suf- 
fered judgment  by  default  in  a  cri- 
minal prosecution,  is  brought  up  for 
judgment,  each  party  should  come 
prepared  with  affidavits  disclosing  his 
own  case  [if  he  mean  to  prodace  any 
affidavit  at  all];  but  if  in  the  course 

of 
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<r  the  inquiry  the  Court  wish  to  have 
any  point  further  explained,  they  will 
give  the  defendant  an  opportunity  of 
answering  it  on  a  future  day.  JEL  v. 
WiUom,  Mich.  39  Geo.  3.  487 

SS.  The  defendant  having  tufiered  judg- 
ment by  deftiult  in  an  action  of  as- 
sumpsit on  a  foreign  judgment,  the 
Court  would  not  refer  It  to  the  Mas- 
ter to  s€e  what  was  due,  and  ffive 
the  plaintiff  leave  to  enter  up  final 
judp^ment  for  such  sum,  without  exe- 
cuting a  writ  of  inquiry.  Memm  v. 
Lord  Mtutarteneet  Vx.  Mich.  S2  Geo. 
3.  493 

94.  Bail  is  not  regularly  put  in  till  the 
.allowance  of  it  has  been  served,  even 
though  the  plaintiff  oppose  the  justi- 
fication.   R.  V.  Sherijr  qf  Middletex, 
Mich.  S3  Geo.  3.  t^. 

35.  And  the  sheriff  is  liable  to  an  attach- 
ment for  not  bringing  in  the  body,  if 
the  allowance  be  not  served,  though 
the  bail  justified.  ib. 

M.  If  it  appear  to  the  Court  that  the 
debt  sued  for  is  under  40i9.  they  will 
on  motion  stay  the  proceedings  be- 
ibre  trial.  Kamard  v.  Jona,  Mich. 
82  Geo.  9.  495 

97.  All  writs  must  be  returned  by  the 
sheriff  on  the  day  on  which  the  rule 
for  returning  the  same  eacpires;  and 
in  default  thereof  the  plaintiff  is  at  li- 
berty to  move  for  an  attachment  on 
the  next  day.  Reg.  Oau  Mich.  33 
Geo.  3.  496 

28*  The  defendant  in  ^ectment  Is  enti- 
tled to  the  general  reply,  where  the 
plaintiff  claiming  by  descent  proves  his 
pedigree  and  stops,  and  the  defendant 
sets  ui>  a  new  case  in  his  defence, 
which  Is  answered  by  evidence  on  the 
part  of  the  plaintiff  Goodiiile  d.  Re^ 
veu  v.  Braham,  Trial  at  bar,  HU.  33 
Geo.  3.  497 

29.  If  one  of  several  defendants  reside 
within  40  miles  of  London,  it  is  not 
necessary  to  give  the  ten  days'  notice 
€»f  trial  required  by  14  Geo.  3.  c.  17. 
«.  3.  Per  AshhurUt  J.  in  Perry  v. 
Jaekaon,  Mil.  33  Geo.  3,  MO 

30.  When  a  declaration  is  delivered  be- 
fore the  essoira-day  of  a  term,  with 
arule  to  plead  in  the  four  first  days 
of  that  term,  the  defendant  cannot 
pkad  wUhin  that  time  in  abatement 


without  a  special  imparlance.  Doai^ty 
V.  Laicelki,  UiL  33  G«o.  3.  630 

31.  The  venue  was  in  London,  and  ver- 
dict for  plaintiff  without  defence,  whidi 
was  set  aside,  because  onlv  eiffht  dayi^ 
notice  of  trial  was  given,  the  oefbndant 
rcMding  in  India.  JDoaigUu  v.  Ray, 
Hi/.  33  Geo.  3.  553 

S3.  If  a  plea  be  demanded  on  a  Saturday^ 
the  defendant  hu  twenty-four  houni 
to  plead  after  the  demand,  exclusive  of 
Sunday.  Soiomem  v.  Freeman,  HU. 
33  Geo.  3.  55V 

33.  If  issue  in  a  London  cause  be  ioined 
early  enough  in  a  term  to  enaUe  the 
plaintiff  to  give  notice  of  trial  for  the 
sittings  after  that  term,  the  defendant 
is  not  entided  to  judgment  as  in  OMe 
of  a  nonsuit  for  not  proceeding  to  trial, 
unless  the  plaintiff  has  in  fact  given 
notice  of  trial.  Moni  v.  Dremamondo, 
HU.  33  Geo.  3.  t*. 

34.  Where  several  persons  have  sepa- 
rately incurred  penalties  for  printing 
illegal  schemes  of  the  lottery,  a  se* 
narate  afiidavit  must  be  nnde  and 
nied  against  each  of  them  ;  and*  if 
they  be  all  joined  in  one  affidavit,  the 
inegularitv  is  not  waved  by  their  put^ 
tins  in  bail :  but  the  Court,  on  motion, 
will  stay  the  proceedings  against  all  of 
them.  Goodwin,  q.  L  v.  Parrf,  HU. 
33  Geo.  3.  577 

35.  If  a  plea  be  filed  before  the  bail  are 
perfected,  it  is  a  nullity,  and  do^  not 
become  a  good  plea  by  perfecting  the 
bail  afterwards.  Venn  v.  Cohen,  HO. 
33  Geo.  3.  578 

36.  On  every  appointment  by  the 
Master,  the  party  served  shall  attend 
such  appointment  without  waiting 
for  a  second;  otherwise  the  Master 
shaH  proceed  er  pwru  on  the  first  ap» 

>.  a. 
580 


pointment.    R^.  Gen.  HU  dH  Geo 


37.  A  edre  facias  must  lie  in  the  sheriff^a 
office  the  last  four  days  before  the  re- 
turn.   Forty  V.  Hermer,  E.  38  Geo.  3. 


3a  AbiUof  JlfiiWleserniaybeffctumaUe 
the  same  day  that  it  issued  onu  ikt* 
lade  V.  Davideon,  E.  38  Geo.  Z.     Old 

39.  The  defendant  in  an  information  on 
34  6<o.  3.  c.  86.  s.  64.  must  make 
his  application  for  a  mandamus  ibr 
the  cxaminatioo  of  witnesses  within 

the 
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the  four  6rtt  full  dayi,  if  it jdU  after 
plea  pleaded.  R.  r.  HoUama,  E.  33 
Geo.  8.  663 

40.  When  there  is  only  one  actre  faeiat 
againtbaily  and  the  procecdingt  are 
by  InB,  there  nerd  be  only  four  days 
cxdushre  between  the  teste  and  return 
^it.    BeU  ▼.  Jaekum,  E.  83  Oeo.  S. 

66S 

41.  When  a  priaoner  pleads,  he  muit^ve 
the  plaintiff  nolice  of  his  plea.  JhmoM 
r.PHtckard,E.92G€o.3.  664 

43.  If  a  plaintiff  do  not  proceed  to  trial 
or  judnnent,  within  three  tenns  against 
thedaendant  (a  prisoner),  the  latter  is 
not  entitled  to  be  discharged  until  the 
expiratkmofthe  third  term.  ib. 

49.  If  an  action  be  brousht  on  a  judg- 
ment, which  is  irregukr,  the  wh<3e 
proceedings  may  be  set  aside  in  one 
rule.    Barhwe  v.  K^,  £.  33  Geo.  3. 

688 

44w  Judgment  as  in  case  of  a  nonsuit 
may  ot  giTen  in  a  traverse  of  a  return 
to  ainandamus.  R.  v.  The Ma^for^kc, 
qfSiqjf(9rd,  E.  33  Gto.  3.  689 

45.  Ifseparateactions  be  brought  against 
the  acceptor  and  indorsers  of  a  bill, 
the  Court  will  stay  the  proceedings 
against  any  of  the  indorsers  on  pay- 
ment of  the  biU  and  costs  of  that  ac- 
tiOD«  but  not  against  the  acceptor  with- 
out payment  dfcosts  in  all  the  actions. 
Smiih  ▼.    Woodcock,  E.  33   Gto.  3. 

691 

46.  (Mf  the  defendant  or  defendants 
in  one  action  can  be  included  in  a 
bailable  writ :  jeai#,  if  the  writ  be  not 
baiiable.  Uolkmd  ▼.  Jokwm,  E  33 
Geo.  3.  695 

47.  The  Court  will  not  star  the  proceed- 
ings tin  the  plaintifi^  a  roreigner,  give 
aecnrity  for  the  costs,  unless  the  de- 
fendant have  put  in  bail  De  la  Prc¥»€ 
T.  T%e  Due  de  Binm,  E.  33  Geo.  3. 

697 

48.  The  Coor^  will  permit  a  defendant 
to  carry  a  record  of  an  issuer  directed 
}fj  Chancery,  down  to  trial,  on  a  sug- 

'  |;esdon,  that  the  plaintiff  intends  to  de- 
ky  it.  Hmnauige  v.  Rowiey,  Trin.  33 
^.  3.  767 

jSke  Afidavil,  Na  3,  5,  6, 7;  Attorney, 
Jfo.  1«%3>4,6;  Bib  of  Eschaoge, 

6 


No.  8;  Costs,  No.  1, 3,  7 ;  Insolfaitr 
No.  3,  3;  Notice. 

PREROGATIVE* 
SeeExtent;  Rates,  No.  3. 

PRESCRIPTION. 
See  Custom ;  Pleading,  No.  4, 5, 16,  17, 

PRESUMPTION. 

See  Marriage,  No.  1, 3. 

In  the  case  of  a  plain  trust,  where 
the  trustees  are  directed  to  oonrej 
to  a  devisee  on  his  attaining  31,  the 
jury  may  be  directed  to  presume  a  con- 
veyance at  anv  time  afterwards,  though 
considerably  less  than  30  years.  Ei^ 
land  d.  Syhamii.  Slade,  E.  33  Geo.  S. 


See  Devise,  No.  14,  15 ;  Marriage,  No. 
1,3;  Outlawry,  No.  9. 


PRINTER. 


&e  Lottery. 


PRISONER. 


A  warrant  of  attorney  to  confess 
judgment  executed  by  a  prisoner  in 
custody  on  criminal  process  is  good, 
though  he  have  no  attorney  present. 
Charlton  v.  Fleieker,  Mich.  33  Geo.  3. 

433 

See  Costs, No.  8 ;  Inquisition;  Insolvent, 
No.  3,  3 ;  PracUce,  Np.  41, 43. 


PRIVILEGE. 


See  Arrest. 


PRIZE. 


1.  The  Prize  Courts  and  Courts  of  Lords 
Commissioners  of  Appeals,  have  the 
sole  and  exclusive  jurisdiction  over  the 
question  of  prize  or  no  prize,  and  who 
are  the  captors,  notwitbstandnig  any 
of  the  prize  acts ;  and  if  they  pro- 
nounce a  sentence  of  coodcmnatioD, 
a4iud|^g  also  who  are  the  captmv, 

the 
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the  Courts  of  oommon  law  cannot  ex* 
amine  the  justice  or  propriety  of  it, 
even  though  perhaps  they  would  have 
put  a  different  construction  on  the  prize 
acts ;  and  the  same  Courts  have  power 
to  enforce  their  decrees.  Lord  Cam* 
den  ?.  Home,  in  error,  Mich,  32  Geo. 
3.  382 

3.  Therefi»re  where  the  lords  commis- 
sioners nad  issued  a  monition  afler  sen- 
tence to  a  navy  agent»  employ  ed  by  per- 
sons supposed  to  be  entitled  to  the  prize, 
requiring  him  to  bring  the  produce  of 
it  into  Court  to  be  distributed  among 
the  persons  declared  to  be  entitled  by 
their  sentence,  this  Court  refused  to 
grant  a  prohibitioo.  ib. 

PROBATE. 

The  only  way  of  proving  a  riefat  to 
personal  propertyunder  a  will  is,  by  the 
probate.  R.  v.  ne  Inhabitants  of  Ne- 
therseal,  £.31  Geo.  3.  258 

PROHIBITION. 

Prohibition  was  granted  to  stay  a  suit 
in  the  Spiritual  Court  for  breaking  open 
a  chest  in  the  church,  and  taking  away 
the  title  deeds  to  the  advowson.  Gard' 
ner  v.  Parker,  JHn.  31  Geo.  3.  351 
See  Prize. 

PROMISSORY  NOTES. 
See  Bills  of  exchange. 

PUBLICATIONS. 
See  Libel.    Lottery. 

PURCHASER. 
See  Devise.    Limitations. 

Q. 

QUARANTINE. 

I.  The  26  Geo.  2.  c.  6.  s.  1.  enacts,  that 
all  persons  going  on  board  ships  com- 
ing from  infected  plitccs,  shall  obev 
such  orders  as  the  king  in  council  shall 
make,  without  annexing  any  particu- 
lar punishment;,  the  disobedience  of 
such  an  order  is  an  indictable  ofiR^nce, 
and  punishable  as  a  misdemeanor  at 
common  law.  R.  v.  J,  Harris,  Hit. 
31  Geo.  3.  .202 


2.  Surre,  Whether  the  penalties  in  the 
5th  sect,  of  the  act  attach  on  any  other 
than  the  captain,  s^men,  or  passen- 
gers ?  9W 

QUIA  EMPTORES. 
See  Manor,  No.  1. 

QUO  WARRANTO,  Informttioo  in 

nature  of. 

1.  An  application  for  a  q.  w.  informs  ^ 
tion  made  on  the  affidavits  of  aeveral 
persons,  of  whom  all  but  one  have 
consented  to  the  election  proposed  to 
be  im)>eached,  may  be  mntea  on  the 
affidavit  of  that  one,  if  he  avow  him* 
self  to  be  the  relator.  JR.  v,  Symmons^ 
B.  31  Geo.  3.  223 

2.  Upon  a  question  concerning  the  vali- 
dity of  an  election  to  a  vacant  fellow* 
ship  made  by  the  fellows  of  TWntiy- 
Hall,  Cambridge,  which  was  disputed 
by  the  Master,  the  Court  held,  tlut  an 
information  in  nature  of  fuo  loarranio 
would  not  lie;  but  thought  the  prq>er 
remedy  in  such  case  was  by  mandasnus, 
or  by  an  action  brought  by  the  fellow 
appointed  by  the  Master  to  try  his 
right    R.  V.  Gregorys  E.  12  Geo.  3. 

240,  n. 

3.  Where  leave  have  been  granted  by  the 
Court  to  file  an  information  m  nature 
o^quo  XDorranio  against  a  party  for  claim- 
ing to  be  common-council-man  of  York, 
Mid  the  relator  by  his  replication  at- 
tackdl  also  the  defendant's  title  at  free* 
man,  which  had  been  stated  in  the  in- 
troductory part  of  his  plea,  the  Court 
refused  to  strike  it  out,  or  direct  their 
officer  to  enter  a  noli  prosequi.  R.  V; 
Brousn,  R  31  Geo.  3.  276 

4.  When  a  proper  case  has  been  laid  be- 
fore the  Uourt  to  induce  them  to  grant 
an  information,  they  have  never  ex- 
ercised any  controul  over  it  afterwards, 
as  to  the  manner  in  which  it  is  to  be 
conducted.  t^. 

5.  The  Court  will  not  grant  an  informa- 
tion in  nature  of  quo  warranto  against  a 
person  who  has  been  in  the  peaceable  * 
possession  of  hb  franchise  six  years* 
R.  V.  Dickin,  Hit.  31  Geo.  3.         289 

6.  The  Court  will  not  grant  a  quo  wor- 
raaio  inforroatioo  to  try  the  validity 

of 
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of  MB  dectioo  to  the  oSoe  of  cburch- 
wudeiMt  bconite  it  is  no  osmrpatioo 
«i  theCronro.  R.  v.  Sh^ktrd,  Miek, 
SSGeo.3.  981 

7.  The  defendant  rdied  on  an  election  to 
Ae  ofice  of  portreeve  hy  an  homage 
eoowting  of  twenty-three  free  tenants ; 
the  jury  mind  on  a  special  verdict  that 
tweoty-ooe  of  these  persons  were  nor 
flree  tenants;  and  this  Court  held  the 
election  to  be  vakL  H,  v.  Mem,  Mich. 
d%G€O.S.  480 

8  The  Coart  wW  not  grant  a  fto  war^ 
fwnto  information  to  impeach  a  deri- 
vative title,  if  the  perMm  claiming  the 
original  title  hu  neen  in  the  ondis- 
tmted  possession  of  his  office  six 
years.    ML  v.  G.  Peacock,  £L  82  G.  3. 

684 

See  Costs,  No.  8;  Pleading,  No.  16, 
17. 

R. 

BATES. 

].  Hooaea  bnilt  on  land  embanked  fhxn 
die  Tkemee  in  pursuance  of  the  7  Geo, 
8.  e.  37.  whicn  vests  those  lands  in 
Ae  owners  free  from  taxes,  are  not  li- 
able to  be  asscMed  to  the  general  1and> 
tax  imposed  by  97  Geo.  S.  though 
the  latter  is  conceived  in  general 
terms,  and  is  subsequent  in  point  of 
tioM  to  the  act  creating  the  exemption. 
WUUeme  v.  Fritckard,  MiA.  31  Geo. 
3.  2 

2L  Nor  are  they  liable  to  be  afsesaed  to  the 
rates  made  under  the  11  Geo.  3.  c.  29. 
EUmgkm  v.  Bonnon,  MicL  31  Geo. 
3.  4 

3.  Hie  owner  of  stables  in  Meoryhome, 
which  were  rented  by  the  colonel  of  a 
troqpof  horse,  for  tlie  use  of  the  troop 
(l^  the  authority  of  the  king)  is  lia- 
ble to  be  assetted  for  them  to  the  rates 
made  under  staL  10  Geo.  3.  c.  23.  for 
paving,  &C.  Marybcne  parish.  Ecker^ 
mU  v.  A*ig|i,  Mpek.  31  Geo.  3.         6 

See  Appeal 

BAT&POOE. 

1.  Appeal  against  it  must  be  to  the  Sea- 
dons  next  after  the  aUowanco  of  iU  R» 
r.J.JikmejMidk.nGeo.9.  12 


2.  And  if  aC  a  subsequent  s^trions  it  be 
dismissed  for  not  havmg  been  made  in 
time,  and  it  be  removed  by  certiorari 
into  B.  R.  the  Court  will  not  go  into 
any  objection  appean^  upon  l^  hct 
of  it.  If 

3.  A  barge-way  and  toll-gate  in  the  hnai* 
let  of  Hampton- Wick,  purchased  bj 
the  city  of  Ixmdon  by  rrtue  of  the 
17  Geo.  3.  c.  18.  (for  completing  the 
navigation  of  the  Tkamee,  and  cm* 
powering  the  city  to  Itvj  lolls  and  du- 
ties towards  the  charges  of  the  navi* 
gstion)  are  ratcalile  towards  the  re- 
lief of  the  poor  for  such  tolls  as  be- 
come due  there,  notwitlManding  the 
tods  are  collected  in  anothtr  parish. 
R.  V.  The  Mayor,  ifc.  qf  Ltmdom^ 
Mkk.  31  Geo.  3.  31 

4.  Where  a  parish  conij4sted  of  two  se- 
parate districts«  each  of  which  imme- 
morially  made  a  sepatate  rate,  but 
the  money  when  raised  was  blended 
tc^ether  in  one  joint  fund,  thouich  ap- 
plied in  certain  proportioiis ;  and  the 
Sessions  dwi  not  nod  it  as  a  fact  that 
the  parish  coukl  not  reap  the  benefit 
of  the  43  Eiit  ;  it  was  beU  that  the 
districts  were  not  ent«tled  to  maintain 
th  ir  own  poor  separately,  though  since 
1648  they  constantly  had  in  the  whok 
more  than  four  overseers,  some  of 
whom  were  chosen  separately  by  the 
hamlet,  and  though  the  hamlet  bad  ioa* 
memorialiy  had  a  constable  of  iu  own, 
and  since  17W  certificates  had  been 
granted  to  and  from  the  hamlet  to  third 
parishes,  and  orders  of  removal  made 
to  and  from  it.  ML  v.  T.  Neweil,  B. 
31  Geo.  8.  966 

5.  If  a  Door-rate  be  not  published  in  the 
churcn  on  the  Sunday  next  after  it  ia 
allowed,  it  is  a  nullity,  and  pavment 
under  it  cannot  be  enforced,  though 
there  be  an  appeal  to  the  Sewioos 
which  was  dismissed.  R.  v.  Mn»- 
eombe,  Tri$L  31  Geo.  3.  36S 

6.  If  a  party  appeal  against  a  poor  rate 
on  the  ground  that  be  has  no  rateable 
property  in  the  parish,  the  respond* 
ents  must  first  establish  their  case.  iL 
V.  Tke  inkaUtamti  qfNewkmn,  32  Geaw 
3.  475 

7.  If  the  owner  of  an  house  ooeopy  part 
of  it.  he  u  liable  to  be  rated  to  the 
poor 'for  die  whole,  unless  there  be  a 

distinct 
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distinct  occupation  of  the  rest  by  some 
other  person.  12.  v.  The  Inhahiiants  qf 
Si,  Mary  the  Lest,  Durham,  Mich, 
32  Geo.  3.  477 

S.  Where  b^  a  navigation  .tct  the  pro- 
prietor was  entitled  to  a  toll  of  four 
shillings  per  ton  for  i^ooHm  carried  from 
A.  to  B,  or  fiom  B.  to  A.  and  to  a  pro- 
portionable buin  for  any  l^-ss  distance ; 
and  was  also  en  ibl^d  to  appoint  any 
place  of  collccLion;  it  was  nM  that 
the  tolls  for  goods  carried  the  whole 
voya^^e  frotn  A  to  B.  are  rateable  in 
jB.  tbou<;^h  iu  fact  they  are  collected 
in  a  parish  between  A»  and  B.;  be- 
cause the  t«ills  become  due  where  the 
voyage  is  completed.  JR.  v.  Page,  HiL 
32  Geo.  3.  545 

9.  Property  it  not  rateable  to  the  poor, 
unless  there  be  some  person  in  the  be- 
neficial occupation  of  it.  JR.  v.  The 
Commiuioners  of  Salterns  Load  Sluice 
Navigation,  Tnn.  32  Oeo.  3.  730 

10.  Therefore  where  by  an  act  of  parlia- 
ment the  commissioners  of  a  naviga- 
tion were  authorized  to  take  certain 
tolb,  the  whole  of  which  were  directed 
to  be  applied  to  public  purposes,  it  was 
held  that  the  tolls  were  not  rateable  to 
the  poor.  t^. 

11.  Ships  are  rateable  to  the  poor  in  the 
parish  to  which  they  belong.  R.  v.  S. 
White,  JYin.  32  Geo.  3.  771 

12.  So  is  stock  in  trade.  ib. 
IS.  But  househokl  furniture  it  not       ib. 

14.  Neither  is  money,  whether  at  inte- 
rest or  not.  t^. 

15.  Nor  the  pay  of  officers  in  the  ubyj, 
or  of  merchants'  ships.  »&. 

16.  Nor  the  salaries  of  officers  of  the  cus- 
toms, or  of  merchants'  clerks.  ib. 

17.  County  justices  cannot  rate  a  parish 
within  their  jurisdiction,  in  aid  of  ano- 
ther parish,  lying  within  a  borough, 
which  has  an  exclusive  jurisdiction, 
though  within  the  same  hundred  and 
county.  R.  v.  T.  Holbeche,  Trin.  32 
Geo.  3.  778 

18.  For  the  justices  of  the  county,  hav- 
ing no  jurisdiction  in  the  borougti,  have 
no  means  of  inquiring  into  the  truth 
of  the  complaint.  ib. 

See  AppeaL    Witness,  No.  1. 

RECOGNIZANCE. 
See  Coits,  No.  S;  Sheriff,  No.  2,  3. 


REMAINDER. 
See  Devise.    Limitations. 

REMOVAL. 
See  Order  of  Removal. 

RENT. 

1.  To  an  avowry  for  rent  the  tenant  may 
plead  payment  of  a  ground  rent  to  the 
orlgmal  landlord.  Saprfard  v.  FUicher, 
HiL  32  Geo.  S.  511 

2.  But  there  can  be  no  setoff  to  an  avowrj 
for  rent  ib.  512,  and  Graham  ▼.  Frtdne, 
HiL  24  Geo.  2.  and  JL^coek  v.  3Vf- 
mi/,  £.  27  Geo.  3.  ib. 


See  Fencea. 


REPAIRS. 


REPLEVIN. 


1.  In  an  action  against  the 
taking  insufficient  pledget  in  ieplefin, 
the  plaintiff  cannot  recover  dtmteet 
beyond  the  valoe  of  the  distress.  Yea 
V.  Lethbridge,  Mich.  32  Geo.  3.      4SS 

2.  A  judgment  in  replevin  ^  that  Ae 
''  defendants  have  a  return  of  the  cat* 
"  tie,  and  recover  their  damara  and 
'*  costs  assessed  by  the  jory,  ice."  ia 
good  either  as  a  judgment  at  oommoii 
law,  though  the  return  be  not  adyudg* 
ed  irreplevisable,  or  as  a  judgment  un* 
der  21  Hen.  S.  c.  19.  whidi  cntitlea 
the  defendants  to  damages  and  €oata. 
Gamaa  v.  Jones,  in  error,  UiL  SI  Oeo. 
3.  509 

See  Pleading,  No.  19.    Rent 

RESIGNATION  BOND. 

1.  2m.  Whether  a  bond  of  resi^piatioa 
with  condition  to  reside,  to  resu;n  for 
the  patron's  son  to  be  preienteC  ^M 
to  keep  the  premises  on  the  living  in 
lepair,  be  not  good  in  law  ?  Partrtdge 
V.  JVhiston,  Trin.  31  Geo.  3.  359 

See  Bond,  No.  1, 2. 


•  « 


REVENUE  OFHCER. 

1.  If  a  revenue  officer  seize  goods  as  for« 
feited  which  are  not  liable  to  seizure, 
and  take  money  of  the  owner  to  re* 
lease  them,  the  latter  may  reeover  bnek 
the  money  in  an  action  for  money 

Ml 
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had  and  received.  Irm^g  v.  WiUon, 
Mieh.  S8  Geo.  3.  48S 

S.  In  inch  an  action  a  month't  notice 

-  need  not  be  gircn  under  33  Geo.  S,  e. 
70. «.  SO.  a. 

i.  Tttt  9  Geo.  ?.  e.  35.  ».  36.  which 
«n*cli  tbatproaeculioni  for  aiianlu  on 
refcnue  officen  may  be  liied  in  any 
coanty,  only  extend*  to  aaamltt  on 
them  9>(1  officers:  and  a  defendant 
having  heen  found  guilty  on  an  in- 
dictntent  of  a  common  aHanh  mi  the 
prtMBcntor,  who  waa  m  (act  an  exciae 
effieer,  diia  Court  arroted  the  jodg;- 
aaent,  tbongh  the  priMecnlor  waa  de- 
■cribed  to  be  an  exciae  officer,  the  of- 
ftoce  bdi^  kid  in  Surry  and  the  ve- 
nue in  Midditta.  R.  t.  Cartwrigkt, 
Mick.  33  Geo.  3.  490 

.  4.  AfMimptit  for  money  had  and  receiv- 
ed, doea  not  lie  ^ainat  an  exciae  officer 
to  recover  dutiea  received  by  hint 
after  the  act  impom^  them  ia  repeal- 
ed, if  he  have  paid  them  over  to  hit 
auperior.  Grtamumi  v.  Hvd,  Mil. 
38  Geo.  8.  553 

5.  Hie  officer  in  such  c«>e  ia  entitled  to 
notice  t  month  before  the  acticm  it 
brought bySS  Geo.  3.  e.  10.$.  30.   A. 

REVOCATION. 
5m  linitationa.  No.  1, 3, 3. 

ElOT. 
Set  Sheriff,  No.  5. 

BULBS  OF  COURT. 
1.  Ciectmenta,  Mieh.  31  Geo.  9.  1 

3.  Affidavit.  No.  3,  £.  31  Geo.  3.      384 
S.  Sheriff,  TWa.  SI  Geo.  3.  379 

4.  Attorney,  Trvt.  31  Geo.  3.      379, 498 

5.  Return  of  writ,  Mick.  38  Gto.  S.  496 
6  Appointmoit  before  the  Maater,  Hil. 

38  Geo.  S.  580 

S. 
SALARIES. 
See  Rate-Po«»-.No.  15, 16. 

SCIRE  FACIAS. 
Stt  Pnctice,  No.  37. 40. 

SEA. 
SMFuhery. 


SEAL. 
&e  Outlawry,  No.  9. 


SECURITY  FOR  COSTS. 
Sw  Practice,  No.  47. 

SEIZURE. 
See  Revenue  Officer,  No.  1. 

SERVICES. 
Set  Manor,  No.  1. 

SESSIONS. 

1.  If  the  Sewoni  draw  a  conclusicMi  of 
fact  that  the  takii^;  of  a  tenement  ia 
fraudulent,  or  that  it  doet  not  amount 
to  lOJ.  per  ana.  it  ia  deciaive  here, 
ihotwfa  they  atate  all  the  beta,  and  re- 
fer tSe  conaidaation  of  tboae  questions 
tvlbeCourL  R.  j.  V>e  Jnha^mta <if 
UamoiMio.  WA.  38  Geo.  3.  473 

3.  The  Court  will  refer  an  attomey'a 

bill  to  be  taxed*  though  all  the  buai- 

neia  be  done  U  the  quarter  Besuona. 

Ex  parte  WiUiim;  Miek.  32  Geo.  3. 

496 

3.  Hie  sheriff  haa  no  authority  to  take 
a  hood  for  the  appearance  in*  persons 
arrested  by  him  under  proccia  issuing 
upon  an  indictment  at  the  quarter  ses- 
sioos  for  a  misdemeanor ;  he  can  only 
take  recognizance  for  their  appear- 
ance. Beugo^  V.  Rottiter,  Hit.  38 
Geo.  5.  505 

See  Apped.  Attorney,  No.  3 ;  CosU. 
No.  3;  County  Stock;  Overseer,  No. 
I ;  Rate-Poor,  No.  1. 

SET-OFF. 
1.  If  id.  recover  against  C  and  C  roo- 
ver  againit  ^.  and  B. ;  the  Court  will 
permit  C  on  motion  to  aet  off  the  da- 
mages which  he  has  recovered  against 
Ifaoae  obtained  by  A.  on  his.  under- 
taUng  that  the  tall  of  J.'s  attorney 
in  the  first  action  shall  be  satined,  he 
having  a  lien  on  the  judgment  for  hia 
costs.  MUekeO  v.  OU^  HiL  SI 
Geo.  3.  _1S8 

3.  There 
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2.  There  cMi  be  no  set-off  to  an  avowry 
for  rent.  Saprford  v.  Richer,  HiL 
39  Geo.  8.  5ll»  and  Graham  v.  Frainct 
Mil  24  Geo.  2*  and  Laycock  v.  Tuff- 
nell,  E.  27  Geo.  3.  133 

See  Bankrupt^  No.  5.    Rent. 

SETTLEMENT  BY   APPRENTICE- 
SHIP. 

1.  Serving  forty  days  under  an  indenture 
of  apprenticeship  to  an  infant,  gives  a 
settlement.  R.  v.  The  Inhabitants  qf 
Si.  Petrox,  Dartmouth,  JUL  31  Geo.  3. 

196 

3.  Money  given  by  the  parish  officers, 
in  the  case  of  a  voluntary  binding,  as 
the  consideration  of  taking  an  appren- 
tice, is  not  liable  to  the  duty  imposed 
by  the  8  Ann.  c.  9.  s.  35. ;  for  it  comes 
within  the  exception  to  it,  as  being  at 
the  public  charge  of  the  parish.        ib. 

3.  Neither  is  any  duty  payable  for  any 
consideration  money,  unless  it  be  given 
to,  or  to  the  use  of  the  master  or  mis* 
tress  of  the  apprentice.  ib. 

4.  If  an  apprentice  to  a  certificated  per- 
son be  assigned  to  a  second  master  in 
Ibe  same  parish,  he  cannot  gain  a  set- 
tlement in  that  parish  by  serving  the 
second  master.  R.  v.  The  Inhabitants 
qf  Hinckley,  Tnn.  31  Geo.  3.         37 1 

5.  If  the  friends  of  an  apprentice  cove- 
nant to  maintain  him,  and  to  provide 
him  with  clothes,  it  is  not  such  a  be- 
nefit as  is  liable  to  the  duty  imposed  by 
8  Ann.  c.  9.  s.  35.  R.  v.  The  Inhabi- 
tants  of  Leighton,  Trin.  33  Geo.  3.  733 

6.  And  consequenUy  a  settlement  may  be 
gained  by  serving  40  days  under  an  in- 
denture of  apprenticeship,  containing 
such  a  covenant,  although  no  additiorr.d 
duty  be  paid  for  it.  ib, 

7.  The  additional  duty  imposed  by  9  Ann. 
c.  9.  s.  45.  only  attaches  on  things  ac- 
tually given,  or  contracted  to  be  given, 
to  the  master.  ib, 

8.  No  settlement  is  gained  by  serving 
under  an  agreement  of  apprenticeship 
not  stamped.  R.  v.  The  Inhabitants 
of  Diichingham,  Trin.  33  Geo.  3. 

769 


BY  BIRTH. 


Where  -  a    certificate  was    granted    to 
the  pauper  and  his  wife,  which  latter 


appeared  afterwards  to  haye  had  a 
former  husband  living  at  the  time, 
and  a.  child  was  born  during  the  coha- 
bitation of  the  pauper  and  hit  sup- 
po<ed  wife  in  the  certificated  parisn, 
and  was  baptized  as  their  child ;  this 
was  held  sufficient  evidence  ofbastardy 
to  settle  the  child  where  bom.  Jt.  y. 
The  Inhabitants  qf  Lubbenham.  E.  31 
Geo.  3.  351 


BY  CERTIFICATE. 


1.  The  infant  of  a  person  living  at.i^. 
under  a  certificate,  served  a  year  at  fi. 
(an  extraparochial  place)  umler  a  year- 
ly living,  and  then  returned  to  A.  un- 
der twenty-one,  where  he  was  hired 
and  served  a  year;  it  was  held  that  he 
gained  no  settlement  in  A.  R.  v.  /»- 
habitants  of  Collingboum  Duds,  HiL 

31  Geo.  3.  199 
3.  A  certificate  is  only  concldsive  apon 

the  parish  granting  it,  with  respect  to 
that  parish  to  which  it  is  gmnted ;  tho' 
it  is  primd  facte  evidence  as  to  others 
And  therefore  where  A.  granted  a  cer- 
tificate toB.  acknowledging  the  patlper 
and  his  wife  to  be  their  parishioners, 
it  was  held  to  be  competent  to  il.  as 
between  that  parish  and  C.  to  shew  that 
the  woman  supposed  to  be  the  pau- 
per's wife  had  a  former  husband  living 
at  the  time  of  her  marriag^e  with  the 
pauper.  R.  v.  The  Inhabitants  of 
Lubbenham,  E.  31  Geo.  3.  351 

3.  If  an  apprentice  to  a  certificated  per- 
son be  assigned  to  a  second  master  in 
the  same  parish,  he  cannot  gain  'a 
settlement  in  that  parish  by  serving 
the  second  master.  R.  v.  The  tnha- 
bitants  qf  Hinckky,  Trin.  31  Geo.  3. 

371 

4.  A  parish  certificate  only  includes  the 
certificated  man,  his  wife,  and  tho^e 
children  who  live  with  him 'J  but  does 
not  extend  to  grandchildren.  R.  v 
T/te  Inhabitants  qf  Darlington,    Trin.* 

32  Geo.  3.  7tT 

5.  Whether  a  certificate  be  at>aQdoniM 
by  the  head  of  the  family  returning 
to  the  certifying  parish,  leaving  his 
children  in  the  parish  to  which  the  cer-  * 

800,801 


tificate  is  granted  ?  Slu. 


SET- 
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SETTLEBfENT  BY  IBSTATE. 

I.  It  A.  rending  on  a  cottage  of  hit  own 

Ctnt  it  by  lease  and  reteaae  to  B.  in 
,  in  consideration  of  Xt.  with  a 
proviso^  ''  that  A.  shall  live  in  and 
^  occupy  the  said  coUage  with  the  a^ 
"  purteoances  as  bt  had  therefore 
^dooe,  for  life;*'  B.  only  takes  a 
vemainder  after  an  estate  for  life  in 
A. ;  and  tlierefore  has  not  such  an  in- 
terest during  A/b  life,  as  will  enable 
him  to  gain  a  settlement  by  a  residence 
OD  tbeestate.  B.  ▼•  hthabitants qfEa- 
ik^S^an,  Hil  31  (Teo.  3.  177 

3.  &ini#,  if  there  bad  not  been  the  word 
**  occupy"   in  the  proviso.     Semil 

ib. 

Z.  The   word  ''  occupy''   reserved  the 

whole  estate.  ti^. 

' BT  HIRING  AND  SERVICE. 

I.  The  servant  a  few  days  beibre  the 
cod  of  the  year  for  which  he  was 
liired»  went  away  in  older  to  gel  ano- 
ther place  for  the  next  year,  without 
tskiog  his  roaster's  consent:  on  his 
return  before  the  end  of  the  year,  the 
toaster  insisted  on  turning  him  away, 
and  dfered  him  his  wages  up  to  that 
tim^  which  he  accepted  wiUiout  ma« 
kteg  any  objection;  this  was  held  to 
be  a  dissolution  of  the  contract,  and 
defeated  the  settlement,  though  the 
servant  wished  to  stay  out  the  year. 
Jt  V.  TW  InkabiUmts  qf  Ciayhydcn, 
MM.  31  Gto.  3.  loo 

8.  Service  under  a  hiring  for  seven  years 
to  work  only  13  hours  in  the  day,  and 
Sundays  excepted,  will  not  give  a  set- 
tlement. The  servant  mu^t  be  under' 
the  controul  of  the  master  for  the  whole 
year.  B.  v.  MabUanu  qf  Kingnoin- 
Jbrd,  R  SI  Geo.  ^  219 

3.  Service  fcr  a  year  under  a  hirin? 
"  at  Ss.  per  wctk  the  year  round,^ 
with  Bberty  to  go  on  a  fortnight's 
DOtie^  will  give  a  settlement.  R.  v. 
The  Makiumie  qf  Birdkrooke,  E.  31 

4.  A  retrospective  hiring  will  not  give  a 
settlement  B.  v.  The  InkabUanis  qf 
Martom,  E.  $1  Geo.  3.  257 

i.  Absence  at  the  beginning,  the  middle, 
the  end  of  the  year,  may  be  dis- 


pensed with,  either  with  the  conaent 
of  the  master,  or  for  an  cxcotabie 
cau9e.  B.  v.  The  hhahiumis  qf  Emae 
Skeford,  TWa.  33  Geo.  3.  806 

6.  And  a  ttettlement  was  gained,  thoagh 
the  pauper  ran  away  without  leave, 
was  broi^t  back  by  a  justice's  warrant 
after  13  weeks  absoice,  and  Acq  con- 
sented to  have  a  deduction  made  oat 
of  his  wages  for  that  time.  s'5. 


BY  OFnCE. 


1.  A  settlement  was  gained  by  serving 
the  o£Bce  of  hog-ringer  for  the  parish  ; 
it  being  stated  that  the  pauper  was 
chosen  and  sworn  in  at  a  court-leet : 
and  that  it  was  an  office  of  great  an- 
tiquity^  and  serviceable  to  the  parish. 
B.  V.  The  Inhmkiiwue  ef  Wkiulema, 
Trin.  39  Geo.  3.  go? 

%.  A  settlement  may  be  gained  by  ser- 
ving the  office  of  tithmgman.  806 

3.  Or  that  of  bonbolder.  ib. 

4.  Orthatofaletaster.  ib. 

5.  Or  that  of  hayward.  ib. 


BT  TENEMENT. 


1*  A.  occupied  a  tenement  of  lOiL  a-year, 
and  died  leaving  tluree  children  living* 
to  two  of  whom  he  bequeathed  5^. 
each,  and  to  the  latter,  whom  he 
made  executrix,  the  residue  of  his 
property ;  the  pauper  who  had  be- 
fore married  the  executrix,  resided 
on  the  tenement  above  40  days,  and 
paid  rent  for  it ;  this  was  held  to  gain 
him  a  settlement,  though  the  wife 
never  proved  the  will.  K.  v.  Tie  ^- 
kabiiaiUs  qf  Netheneal,  E.  31  Geo.  S. 

S58 

2*  A  settlement  may  be  gained  by  rent- 
in*^  the  fogs  or  after-grass  of  a  mea*- 
dow  of  the  yeariy  value  of  lOL  B.  v. 
The  InkubUmUi  <^  Brompiom,  Trin. 
31  Geo.  3.  348 

3.  If  the  Sessions  draw  a  conclusion  of 
fact  that  the  taking  of  a  tenement  b 
fraudulent,  or  that  it  does  not  amount 
to  10/.  per  mm.  it  is  decisive  here, 
though  they  state  all  the  &cts,  and  re-> 
fer  the  consideration  of  those  ques- 
tions to  this  Court  R.  v.  Tke  Ma- 
bUanu qf  LkmmtUo,  MkLSiGeo.  8. 

47S 
4.  The 
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4.  Tbe  pauper  rented  SO  cowi  at  SI.  IQ». 
per  ttMum  each,  and  agreed  with  the 
nnner  that  they  should  be  fed  in  par- 
ticular iieldi  Tor  m  certain  part  oT  the 
year,  during  which  time  no  other  cattle 
were  to  depaiture  there :  it  wa*  held 
that  he  took  a  tenement  within  the  13 
&  14  Car.  %  c.  13.  and  conae^uently 

Sinrd  a  Kttlement  by  it    A.  v.  lite 
iahUmiU  t^  Tolpuddlt,  E.  32  Geo, 


SHEEP  STEAUNG. 
Ste  Conviction,  No.  S. 

SHERIFF. 

1.  If  the  sheriff  appoint  a  special  bailiff 
at  tbe  plaintiff's  request,  the  latter 
cannot  rule  the  sheriff  to  return  tbe 
writ.  Dt  Menmda  i.  Dimkht,  Miek. 
31  Geo.  3.  119 

S.  The  sheriff  has  no  aulbwitr  to  take 
a  bond  for  the  appearance  of  persons 
airested  by  him  under  process  issuing 
apon  an  iodictmeat  at  the  quarter  ses- 
(ions  for  a  misdemeanor ;  he  can  only 
take  a  recognizance  for  their  appear- 
ance. Borough  V.  Roniter,  NiL  32 
Geo.  3.  505 

3.  At  common  law  tbe  sheriff  could  not 
bail  any  person*  indicted  before  jus- 
tices uf  the  peace,  though  he  might 
bail  those  indicted  before  him  at  his 
lorn.  Tbe  S3  H.  6.  c.  9.  was  passed 
to  Gonpei  him  to  take  bail  where  he 
might  nave  done,  and  n^lected  to  do 
M>;  but  the  I  Ei.  4.  c.  3.  Ukes  away 
his  power  of  bailing  allogetlier,  ai^ 
requires  him  to  return  alt  indictments 
taken  before  him  tt  his  turn  to  the 
justices  at  tbe  next  sessions.  ih. 

4.  A  sheriff's  officer  is  not  lislile  to  tbe 
penalties  of  33  Geo.  S.  c.  S8.  f.  1.  for 
carrying  a  person  taken  in  execution 
to  prison  within  34  hours ;  that  clause 
only  relating  to  persons  umted  on 
mesne  pracew.  Swmt  r.  AtkUi,  Hit. 
3a  «m.  3.  ibb 

5.  If «  mob  riotously  and  by  force  de- 
molish a  gaol,  by  which  tbe  debtors 
escape,  the  tbehttor  gader  i*  answei^ 
able  to  the  creditors  for  their  escape. 
EUiot  v.  nc  D»kti^  NrnfoOt.  Tri*. 
WfiM.3.  789 


See  Escape.    Practice.  No.  10,  16,  34, 

S5,  87. 

SHIP. 
Ste  BUI  ofSale.    Rale-Poor,  No.  11. 

SIMONY. 
See  Bond,  No.  I. 

SLANDER. 
Proof  of  words  spoken  to  t  penon,  will 
not  support  an  indictment,  cbi^u^ 
that  the  defendant  spoke  them  of 
such  a  person,  ft.  v.  Bern,  HU.  S3 
Geo.  3.  317 

SMUGGLING. 

An  inbalMtant  of  Gnemaey  c«mat  re* 

cover  in  tbe  CourU  of  this  country  tbe 

Eice  of  goods  sold  by  bim  tboe,  if 
knew  it  to  be  the  boyer*s  inlcnlioii 
to  smug^  the  goods  uto  EoglaDd, 
and  gave  him  assistance  for  that  pur- 
pose, as  in  the  mode  of  mcUaa  the 
gnods.  CbigttM  V.  FernKkMaTaHek. 
33  Geo.  3.  466 

SOUTHWARK. 

See  Jurisdiction,  No.  8, 6,  7. 

SPECIAL  OCCUPANT. 

If  an  esute  pur  mter  vU  be  liniled 
in  trust  for  ft  man,  his  hdr^  excGD-i 
tors,  administrators,  and  asaigns,  ud 
be  nut  devised,  it  deKroda  to  tbe  belr 
as  a  special  occupant,  cbaiveable  ac- 
cording to  tbe  statute  of  mudi,  89 
Car.  3.  e.  3. ;  and  therefore  tbe  ad- 
ministratrix oT  the  person  last  seised 
cannot  recover  tbe  title-deeds  thereof 
from  tbe  heir.  jftUnion  r.  Bakir,  E. 
31  Geo.  3.  339 

SRIRTTUAL  COURT; 

See  Prdiibition. 


See  Settlement  by  Appreolicedlip,  No. 
8,8,4.7,8. 


STATUTES, 
irabsei 
>  npai  i 


1.  Where  a  snbaetpicnl  act  riiall  not  be 
•ud  to  npai  ■  fonoer  one,  litanA 
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the  terms  of  it  be  extensive  enough. 
&eTax,  No.  1,2. 

9.  If  a  statute  expire,  aiid  afterwards 
be  revived  again  by  another  statute, 
the  law  derives  its  force  from  the  first. 
Shipman  q*  t.  v.  Haibest,  Mich.  31 
Geo.  3.  109 

3*  And  therefore  the  21  Jac.  1*  c.  4.  ex- 
tends to  statutes  made  since,  which  re- 
vives statutes  made  before.  ib. 

4.  Where  a  •  new  ofiboce  is  created  by 
an  act,  and  a  penalty  annexed  to  it 
by  a  leptrate  and  substantive  clause, 
it  is  Hot  necessary  for  the  prosecutor 
to  ioe  fertile  penalty,  but  he  may  in- 
dict on  the  prior  clatise  on  the  ground 
of  a  misdemeanor.  R,  v.  Harris,  Htl, 
31  Geo.  3.  202 

5«  An  act  of  pariiament,  which  is  to 
take  effect  *'  from  and  after  the  pass- 
"  lag  of  the  act*''  operates  by  legal 
idatSsD  fipom  the  first  day  of  the  ses- 
ibna.  LaUm  v.  Holmes,  E.  32  Geo. 
3.  660 

6.  The  annuity  act  (17  Geo.  3.  c.  26.) 
H  of  this  description.  ib. 

7.  Though  the  preamble  of  an  act  can- 
not controul  the  clear  and  positive 
words  of  the  enacting  '^part,  it  may 
explain  jthem,  if  ambiguous.  Cre*- 
pigny  V.  fFiitenoom,  Trin.  32  Geo,  3. 

793 
* 

STATUTES  cited  or  commented  upon. 


Henry  III. 
51.  it.  4.  Distress. 

Edward  I. 

3.  c.  14.  Exigent. *-Outla wry 
3.  c.  42.  Attorney.— ^it 
13.  si.  1.  c.  2.  8.  3.  Replevin 
18.  St.  1.  Quia  emplorcs 
.13.  Measure 

EOWAUD  II. 

9.  St.  I.e. 9.  Articuli  Cleii 


566 


533,  .1.35 
518 

435,510 
446 
315 


(305 


Edward  III. 

14.  St.  1.  e.  12.  Measure 
2b.  St.  2.  Allen     .     - 
25.  St.  5.  e.  14.  Outlawry 
57.  c.  H).  Measure 


315 

308,  9,  31 1 

521,  5>7 

315 


Hesrt  VI. 
23.  c.  9.  Sheriff.— Bail 

Edward  IV. 
1.  c.  2.  Sheriff.— Bail 

Henry  VIL 
12.  c.  5.  Measure 

Henry  VIU. 

21.  c.  13.Non*residence 
21.  c.  19.  Replevin 
25.  c.  16.  Non-residence 
28.  c.  13.  Non-rttidence 
33.  c.  28.  Non*residence 


*508 


508 


S15 


665 
509 
666 

ib. 

ib. 


33.  c.  39.  5.  74.  Extent-^Bond-debt. 

404,  &c. 

Elizabeth. 

5.  e.  4.  Jurisdiction        •  113^  115 

43.  c.  2.  Poor         119. 197. 246.  270,  1 . 

543.  550.  779 

Jakes  I. 

1.  c.  22.  s.  14.  Selling  leather  109 

21.  c.  4.  Jurisdiction  •  tb. 
—  c.  16.  s.  3.  Limitation  of  time       517 

Charles  II. 

13  &  14.  c.  12.  Overseers. — ^Appoint- 
ment       -  .        270.  1. 55.  1 
17.  c.  7.  Replevin  -  509,  510 

22.  e.  a  Measures  315.  750 
22  &:^.  c.  1 2.  «.  2.  Measures  750 
29.  c.  3.  Statute  of  frauds. — Special  occu- 
pant              .                 .  229 

William  and  Mary. 


2.  e.  5.  Distress 

3.  c.  11.  5. 8.  Indenture 


565,569 
770 


William  III. 

8  &  9.  c.  30. 5.  1.  Certificate  252.  800 
*•  6.  Appeal. — Jurisdiction 

225 

9  &  10.  c.  1 1 .  Certificate  -  802 
9  &  10.  c.  17.  Bins  of  exchange  171 
1 1  &  12.  c.  6.  Alien             -              311 

Ann. 

3&  4.  c.  9.  Prornirsory  notes  ^143 
,.4,  5,  6,  7,  8.  Bilte  of  ex- 
change               -                -      175>  n. 

4,  c. 
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4  c.  16.  *.  7.  PleadiiHi^  double 

5  Jnn.  c.  14.  *.  4.     Game  lair 
« .  c.  5.  Alien  -  -  309 
-^c.  19.  Infant  trustee          -  49 
—  c.  $5.  *.  3.  Exchange        -        165  n. 
8.  c.  9.  *.  35,  S6, 40.  Duty  on  apprentice 


701  I  31.  c.  11.  Deed  indented  770 

809  I  8^.  c.  28. 5. 1.  Arrest — Imprisonment  556 

—  c.  28.  8.  13.  Lords'  Act—Dischanre 

2S1,  810,  867 


money 

sAs.  Duty — Apprentice 
9.  c.  11.  Summary  proceeding 
•—  c.  14.  8,  2.  Penalty 
—  c.  20.  Quo  Warranto 
~  c,  23.  *.  8.  Hackney-coach 
10.0.5.  Alien        -  .  „„^ 

12.  8t.   1.  c.  18.    Af^enUce--CertiB* 

caic  .  .  372,803 


197 
733 
113 
227 
240 
447 
309 


GtOBGE  III. 


«49 
244 
448 
701 


GsokiGB  I. 

l.8i.c,  54.  Riote  *  790 

—  c.  10.  8.  4.  Augmented  curacies  666 

—  c.  57.  8.  2.  Hackney-coach  448 
— r  c.  94.  JiTeTitte/  Nazngaiion^Tdil  543 

George  IL 

2.  c.  23.  «.  22.    Attorney — Indorsement 

—Writ  -  -275 

4.  C.21.  Alim         •  •  309 

d.  c.  19.  8.  2.     Certiorari — Recogniz- 

ance  .  •  281 

—  c.  30.  8.  7.  Plea  by  a  bankrupt      156 

*.  28.  Mutual  credit  212 

9.  c.  35.  «.  26.  Revenue  officers — ^Assault 

—Trial  -  -  490 

—  c.  36.  Charitable  use        -  265 

11.  c.  19.   *,    23.     Replevin— Pledges 

434 

12.  c.  29.  5M«fjr— Rates  225,  461 

13.  c.  18.  s.  5.  Certiorari  281 

—  c.  19.  *.  2.  Horse-races  1 
14w  c.  6.  #.  1.  Outlawry — Conviction — 

Sheep-stealing        •  .  59] 

—  c.  17. 8,  4.  Notice  of  Trial    520,  553 
^6.c,  18.  J.  4.  Justices  not  voting  at  Ses- 
sions •  .  71 

17.  c.  3. 5. 1.  Rates  •  368 

—  c.  5.  Vap^rant  act  -  220 

—  c.  38.,9.3.  Overaeers' accounts  246 
*.  4.  Jurisdiction  225 

18.  c.  33.  Costs— Penalty  573 
22.  c.  28.  Lottery — ^Penalty 

25.  c.  36.  Advertising  reward  for  stden 
goods  -  .  4]3 

—  Salter' 8  Load  Sbdce  Napigatian    730 

26.  c.  6. 8.  1.  Chnranthie  202 
53.  c.  22.  *.  1 .  Carts-^Penrity  573 

Yoi.  IV.  ^ 


4.  c.  36.  8  2.  Hackney-coach 

7.  c.  37.  River  Dk«i»icf— -Tax 

—  c.  44.  5.  15.  Hackney-coach 

8.  c.  33.  Pavinf^  Shoredttck 

10.  c.  23.    Paving  iKfaiy-fe-^ne— Rat- 
ing -  .  6 

—c.  39.  Com  .  751 

—  c.  44. 8.  7.  Hackney-coach  447 

1 1 .  c.  29.  Draining^  &c.  London  4 
13.C.  21.  Alien  .  309 
17.  c.  18.    River  !7i^am<»T-.ToIbh->-Rale 

21 

—  c.  26.  Annuity.    463, 500,  585, 660, 

791, 824 

—  c.  56.  8.  30.  Notice  6f  Appeal  583 
19.C.  69.  «.  1.  Smuggling  466 
21.  r.  15.  Prize  ^  -  S82»&c. 
22.C.41.*.  I.  Division—County  224,459 

—  c.  47.*.  13.  LotterY— AfficUvit     228 

Publishing  proposals  414 

23.  c.  70.  8.  90.  Revenue  officer— Nd- 
tioc  .  .  485,553 

24.  c.  25.  8.  64.    Mandamua-^Infonna- 
tion  .  •  457, 6Gd 

—  c.  40.  Cotton— Duly  553 
—*  c.  46.  8.  3d.       Revenue   officer — 

Amends  -  -  487 

—  8t,  2.  c.  27.  8.  8.  Carta  572 

25.  c.  50.  Game— Conviction  768 

26.  c.  31.  8. 4.  Ale-licences  453 

—  c.  44.«.5.  Insolvents         -  968* 
— •*.  4.  Irisolvents              231 

—  c.  57.  £m /lu^iVi  Judieattfre-lnll  457 

—  c.  60.  8. 1 7.  Registry  of  ships        161 

27.  c.  1.  8. 2.    Lottery  849, 577 
29.  c.  26.  8.  16, 17.  Hawkert  273 

—  c.  50.  84  10.    Duties  on  Advertise- 
ments •  •  127 

—  e.58.  Com  -  751 
31.  c.  21. 8. 4.  Game— ConvicUon     768 

—  c.  30.— Cora  .  751 
578  [ —  ^-^L — Paving  Upper  Givund'8treet 

'  *  795 


STOCK  IN  TRADE. 


See  Rate-poor,  12. 

SK 


SUNDAY. 
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SUNDAY. 
See  Practice,  No.  32. 

T. 

TAXES. 
See  AssuiDptit,  No.  4  Rates. 

TENANT. 
See  Qectment,  No.  3.  4. 

TENDER. 
See  Pleadings,  No.  6. 

THAMES. 
See  Rates,  No.  1,  2. 

TIME. 
See  LimitatioD  of  Time. 

TITLE-DEEDS. 
See  Prohibition. 

TOLL. 

1.  A  daim  of  toll  to  be  taken  in  specie 
for  goods  sold  in  a  market,  is  supported 
by  evidence  of  a  right  to  toll  for  goods 
brought  into  the  market  and  there  sold ; 
without  f^hewing  any  right  to  toll  for 
goods  sold  in  the  market  without  being 
brought  there.  Moseley,  hart,  v. 
IHersorh  Mich.  31  Geo.  3.  104 

S.  A  sale  of  goods  in  a  market  in  such  a 
case,  implies  that  the  goods  are  actually 
there.  ib, 

3.  Whether  a  right  to  take  toll  on  goods 
■old  b^  sample  in  a  market  can  be  sup- 
ported? Sii^rre.  107 

4.  An  action  will  not  lie  on  the  writ  de 
esMcndo  quietum  de  tkeoUmio  until  the 
plaintiff  s  goods  be  distrained  for  tolL 
Lynn  Corporation  v.  London  Corpora- 
tion, Hil.  31  Geo.  3.  130 

See  Rate-poor,  No.  3,  8,  9, 10. 

TRADfe. 
See  Indictment,  No.  4. 

TRAVERSE. 
See  Pleading,  No.  4, 18. 


TRESPASS. 

1 .  A.  having  let  his  house  ready  furnished 
to  B.  cannot  maintain  trespass  against 
the  sheriff*  for  taking  the  furniture  un- 
der an  execution  against  B.  though  no- 
tice were  given  that  the  goods  belong- 
ed to  A.  because  trespass  is  (bunded  on 
a  tort  done  to  the  possession,  which  was 
not  in  A,  at  the  time.  Ward  v.  iRIa- 
cauky,  Mich.  S2  Geo.  3.  48*9 

2.  Trespass  will  not  lie  in  this  country 
for  entering  a  house  in  Canada,  be- 
cause the  cause  of  action  is  local. 
Doulsan  v.  Mathews,  Hil.  32  Geo.  S. 

603 
See  Pleading,  No.  4, 5,  H,  18,  28. 

TRIAL. 

See  Certiorari,  No.  6.  Information.  New 
Trial  Practice,  No.  29,  31 «  33.  Re- 
venue Officer,  No.  3. 

TROVER. 

Where  the  owner  of  goods  on  board 
a  vessel,  directed  the  captain  not  to 
land  them  on  the  wharf,  against  which 
the  vessel  was  moored,  which  he  pro- 
mised not  to  do,  but  afterwards  deli^ 
vered  them  to  tbe  wharfinofcr  for  the 
owner's  use,  under  the  idea  of  the 
wharfinger's  having  a  lien  thereon  for 
the  wharfage  fees,  because  the  vessel 
was  unloaded  against  the  wharf,  held 
that  the  owner  upon  demand  and  de- 
nial might  maintam  trover  against  the 
captam,  unless  the  latter  could  estab- 
lish the  wharfinger's  right.  Sytds  v. 
Hay,  E.  31  Geo.  3.  260 

See  AsAumpsit,  No.  1.    Costs  No.  4. 


VAGRANT. 
.See  Conviction,  No.  1. 

VARIANCE. 

1.  Proof  that  defendant's  boat  run  down 
the  plaintifTs  in  the  half-way  reach 
in  the  Thames,  will  support  an  allega- 
tion that  the  boat  Vat  run  dovii-n  in 

th^ 
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the  ThameB,  near  the  half-way  reach, 
in  an  action  on  the  case  fornegligence ; 
because  the  place  is  not  material: 
AlUer  if  the  place  be  material  as  where 
JL  justification  is  local.  Drtwry  t.  Twin, 
Hii.  39  Geo.  3.  558 

%  So  where  an  action  on  the  case  was 
brought  upon  an  agreement  that  the 
defendant  would  procure  the  plaintiff 
a  booth  at  the  horse-race  on  Barnet 
Common ;  and  the  declaration  alleged 
Barnet  Cotnmon  to  be  in  Middlesex, 
whereas  it  was  in  Hertford,  yet  held 
to  be  surplusage,  because  it  was  im- 
material to  the  agreement  whether 
Barnet  Common  lay  in  Middlesex  or 
Hertford.  FrUh  v.  Gray.  Hil.  7  Geo. 
3  B.  R.  561 

3.  An  averment  in  a  declaration  of  the 
day  of  a  former  trial  must  exactly  agree 
with  the  record  to  be  produced  in  evi- 
dence to  support  it;  though  it  be  laid 
under  videlicet.  Pope  v.  Foster,  E.  32 
Geo.  3.  .  590 

4.  In  an  action  against  three  on  a  pro- 
missoi^  note,  two  of  whom  are  stated 
to  be  outlawed,  the  third  may  take 
advantage  of  the  misnomer  of  his  com- 
panions upon  the  general  issue ;  on  the 
ground  oi  a  variance  between  the  con- 
tract declared  upon  and  that  proved. 
Gordon  v.  Austin,  E.  32  Geo,  3.     61 1 

&.  Evidence  of  an  agreement  to  deliver 
goods  to  the  defendant,  is  a  variance 
from  a  count  on  an  agreement  lo  de- 
liver them  to  another  person.  Leery  v. 
Goodson,  E.  32  Geo.  3.  687 

6.  An  agreement  declared  on  to  sell  oats 
at  so  much  per  bushel,  must  be  taken 
to  mean  the  Winchester  bushel,  and 
will  not  be  proved  by  evidence  of  an 
agreement  to  sell  by  some  other  bushel. 
Hockin  v.  Cooke,  Trin.  31  G.  3.     314 

VERDICT. 
See  Inquisition.     New  Trial. 

VISITOR. 

1.  In  the  case  of  a  private  eleemosynary 
lay  foundation,  if  no  special  visit6r  be 
appointed  by  the  founder,  the  right  of 
visitation  in  default  of  his  heirs  devolves 
upon  the  king,  io  be  exercised  by  his 


great  seal.  R.  v.  The  Master  and  Fel- 
lows qf  St.  Catherine's  HtUl,  Cambridge; 
E.  31  Geo.  3.  233 

2.  On  this  ground  the  king  is  the  visitor 
of  St.  Qaharine^s  Hall,  Cambridge; 
and  this  Court  refused  to  interfere  by 
mandamus  to  compel  the  master  and 
fellows  to  declare  one  of  the  fellowships 
vacant,  and  to  proceed  to  a  new  elec- 
tion, ib. 

See  Quo  Warranto  Information,  No.  2. 

u. 

USAGE. 

1.  Contemporaneous  usage  may  be  given 
in  evidence,  in  order  to  construe  a 
charter.  R.  v.  Bellringer,  Trin.  32 
Geo.  3.  821 

2.  Whether  it  can  be  pleaded  \  qmere^  ib. 

USURY. 

1.  If  the  borrower  of  money  give  a  bond 
for  the  principal  ahd  interest  at  five 
per  cent,  and  covenant  at  the  same  time 
also  to  pay  to  the  lender  a  certain  por« 
tion  of  the  profits  of  a  trade  carried  on 
by  him  in  partnership  with  another 
person,  this  is  an  usurious  contract, 
and  the  obligee  cannot  recover  on  the 
bond ;  for  though  he  was  to  gain  by 
the  profits,  he  was  not  to  stand  ta  the 
losses  of  the  trade.  Morse  v.  Wilson, 
Trin.  31  Geo.  3.  353 

2.  A  memorandum  indorsed  on  a  bond, 
which  was  conditioned  for  the  pay- 
ment of  100/.  by  quarterly  payments 
of  5/.  each,  and  interest  51.  per  cent. 
"  that  at  the  end  of  each  year  the 
"  year's  interest  due  was  to  be  added 
"  to  the  principal,  and  then  the  20/. 
**  received  in  the  course  of  the  yeaf 
*'  was  to  be  deducted,  and  the  balance 
"  to  remain  as  principal,"  was  held  not 
to  be  usurious.  Le  Grange  v.  Hamil- 
ton, E.  32  Geo.  3.  613 

1.  A  wager  on  a  horse-race  for  less  thau 
50/.  cannot  be  recovered  in  an  action  ; 
the  sUt.  13  Geo.  2.  c.  19.  s.  2.  having 
prohibited  such  races.  Johnsony.Bann. 

Mieh.  31  Geo.  3. 

WAR. 
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WAitRANT  OF  ATTORNEy. 

&e  Prisoner. 

WAT,  RIGHT  OF. 
Set  nndiiigs,  No.  14. 

WHARFIKG£IL 
Sfe  Trover. 

WINGHESTER  MEASURE. 
See  Measure;  Vwatice^No.6. 

WILL. 
■SeeDefiae;  Limitations;  Probate. 

WITNESS. 

1.  On  an  appeal  against  a  poor-mie  be> 
cause  certain  persons  were  omitted  to 
be  rated,  a  parishioner,  who  is  liable 
to  be  rated,  but  not  in  fact  rated,  is 
a  competent  witness  to  proye  the  rate- 
abiKty  of  the  appellants.  R.  v.  T. 
JVosser,  Mich.  81  G.  3.  17 

4L  An  attorney  is  not  restramed  by  any 
role  of  law  from  giving  evidence  of 
«  conversalkm  between  him  and  his 
client  toudiinff  the  justice  of  his  suit, 
vAer  a  writ  of  inautry  executed  on  an 
interlocutory  jud(groent,  and  a  com- 
promise thereupon;  for  the  purpose 
of  the  suit  having  been  obtained,  the 


commumcatiaa  coold  jmA  he  i 
hwt  been  made  kif  way  ef  snsti 
Hmt  conducting  hMcanne.  Qd 
Kmirick,  Mick.  89  Octu  S. 
8.  But  ff  aay  matljier  be  dte^kMed 
attorney  in  the  canae,  ihssmUi 
cause,  he  is  tiot  pennittfld  to  f:ii 
evidence  either  ia  that  ur  in  anj 
acttoB.     WHmm  v.  EmmUmU,  ^ 

4Sfto.  8. 

4.  ItislbeprivAefeoftiieclicsita 

of  the  attorney. 

5.  Butsudipriioleseiseodfiiiedto 
sd,  saiiciiQrs,andattor«ies,  whc 
ing  in  Iheir  respective  charactefi 

6.  A  witness  may  be  asked  wKett 
has  not  been  ia  the  piMory  far  pc 
R.  V.  Edwards,  Mick.  83  G.  3. 

7.  Husbands  and  wives  eanoot  in  an 
be  witnesses  ciiber  ibr  or  agakw 
olhcsr.  Davuv.  2l»mM^,£.9 
8. 

S.  In  an  action  against  a  naster  fi 
n^igence  of  his  servant,  ^ 
is  not  a  cempeteni  witness  to  dis 
the  negittence  without  a  idease.  < 

▼.  Tk€  l6w  Ri9er  Cotupmigf,  £.  8S 
8. 
S€e  Evidence;  Hand«writing. 

WRITS. 

See  Attorney,  No.  4 ;  Practice,  N< 
37,88,40;  Toa,No.4. 
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